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May  23,  1828  (4  Stat.,  284),  private  claim.  577 
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grant 
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Sec.8,  State  selection 94 
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treaty 
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June  8,  1872  (17  Stat.,  333),  soldier's  home- 
stead   

June  8, 1872  (17  Stat.,  339).  Denver  and  Rio 
Grande  right  of  way 

March  3, 1873  (17  Stat.,  631),  St.  P.,  M.  & 
M.  Rwy.  Co 

April  29, 1874  (18  Stat.,  36),  Ute  Indians. . . 

June  18,  lb74  (18  Stat.,  80),  wagon-road 
grant 

Jane  22,  1874  (18 Stat.,  194),  R.  R.  indem- 
nity   68,280,601.628,705  \ 

Jane  22, 1874  (18  Stat.,  203),  Minnesota  R. 
R.  grants 226 

March  3, 1875  (18  Stat.,  402),  Indian  home- 
stead   71 

March  3,   1875  (18  Stat.,    482),    right  of  ' 

way 70,83,181  , 

March  3, 1875  (18  Stat.,  497),  Lassen  County 
desert  lands 283,673  I 

February  1, 1876  (10  Stat.),  naturalization . 

April  21, 1876  (10  Stat.,  35),  sec.  3,  R.  R. 
withdrawals 

February  27, 1877  (10  Stat.,  240),  eqnitoble 
action 

February  28,   1877  (10  Stat.,  255),   Sioux 
treaty  

March  3, 1877  (10  Stat.,  377),  desert  land ...         673 


658 


ters  and  receivers 

Febru>:ry  8, 1887  (24  Stat.,  388),  allotment 

of  Indian  lands 45,73 

February  8, 1887  (24  Stat.,  388),  sec.  4 207, 275 

February  8, 1887  (24  Star.,  301),  sec.  2,  New 

Orleans  Pacific 418 

77  ^  Marcli  3, 1887  (24  Stat.,  556)- 

Railroad  hinds 30,227,489 

Sec.  3 228,271 

Sec.  4 271, 350, 407 

Sec.5 228,252,503 

;  March  2,  18d8  (25  Stat.,  1008),  forfeitur« 

77  1       R.R.grant 288 

October  2,  1888  (25  Stat..  526),  arid  Unds  . .         648 
226  I  Janaary  14,  1880  (25  Slat.,  642),  Chippewa 

77         lands 84,116,275,665 

January  14, 1889  (25  Stat.,  642),  sec.  6,  Mille 

Lac  binds 10,610,647 

February  22,  1889  (25  Stat.,  680),  sec.  13, 

South  Dakota 223 

March    1,  1889   (25    Stat.,   1307),  McKee 

scrip 465 

March  2,  1889  (25  Stat.,  850),  suit  against 

wagon  road 361 

March  2, 1889  (25  Stat.,  854)— 

Sec.l, private  entry 318,700 

Sec.  2,  preemption  and  homestead . . .        267, 

434, 449, 504, 647, 664 

Sec.  3,  leave  of  absimce 268 

Sec.  5,  ailjoining  homestead 301 

Sec.  6.  additional  homestead 383,  604 

March  2. 1889  (25  Stot.,  888)— 

Sioux  lands 347 

Sees.  16-22,  Sioux  lands 223, 294,  324 

291  i  March  2,  1889  (25  Stat.,  877),  Louisiana 

private  claims 6 


25.') 
227 
687 


March  3, 1877  (19  Stat.,  392),  town  site 325,503      March  2,  1889(25  Stat.,  980-1005),  sec.  13, 


448 


400 
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DECISIONS 

RELATING  TO 

THE    PUBLIC    J^j^NT>S 


HOMESTEAD  APPLICATION— SUCCESSFUL,  CONTESTANT. 

Weight  v.  Goode. 

When  a  homestead  applicant  contests  an  entry  successfully,  on  the  ground  of  prior 
settlement,  he  is  entitled  to  the  statutory  period  of  three  months  from  date  of 
settlement  in  which  to  make  entry ;  and  in  the  computation  of  this  period,  the 
time  hetween  his  original  application  to  enter,  and  the  date  of  legal  notice  of 
cancellation,  should  be  excluded. 

Notice  of  cancellation  to  the  successful  contestant  in  such  case,  by  registered  letter, 
is  not  effective  if  it  fails  to  reach  said  contestant,  and  such  failure  is  not  due  to 
any  negligence  on  his  part. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  6,  1898.  (O.  J.  G.) 

The  record  iu  this  case  is  as  follows:  On  T^ovemb^r  3, 1893,  Thomas 
Jabezanka  made  homestead  entry  No.  3257  for  the  SW.  J  of  Sec.  1,  T. 
27  N.,  R.  1  W.,  Perry  land  district,  Oklahoma. 

On  October  31, 1893,  the  local  office  received  by  mail  an  application 
for  said  land  from  Samuel  Wright,  alleging  that  he  had  been  a  bona  fide 
settler  thereon  since  October  7, 1893. 

On  Ifovember  22,  1803,  the  local  office  rejected  Wright's  application 
for  conflict  with  homestead  entry  Ko.  3257  aforesaid.  In  accordance 
with  instructions  received  from  your  office  for  the  disposition  of  appli- 
cations received  by  mail  and  those  presented  in  person,  homestead 
entry  No.  3257  had  been  made  of  record  by  the  local  office  before 
Wright's  application  was  reached  in  regular  order. 

On  January  5, 1894,  Wright  filed  affidavit  of  contest  against  said 
entry  wherein  he  alleged  his  prior  settlement  and  abandonment  on  the 
part  of  Jabezanka,  and  on  J<anuary  25, 1894,  he  filed  an  appeal  from  the 
rejection  of  his  application. 

In  passing  upon  said  appeal  your  office,  on  September  25, 1894,  con- 
cluded as  follows : 

The  order  for  action  on  Mr.  Wright's  application  was  in  accordance  with  the  in- 
struotions  laid  down  in  letter  C  of  Octoher  14,  1893,  case  of  Qeorge  W.  Randall,  and 
yonr  decision  rejecting  his  application  for  conflict  with  homestead  entry  3257,  wonld 
have  been  proper,  had  there  been  no  evidence  of  settlement.  In  an  affidavit,  how- 
ever, accompanying  his  application  and  which  was  executed  October  28, 1893,  before 
the  probate  judge  of  county  K,  Oklabefha  Territory,  Mr.  Wright  alleges  "That  he 
is  at  this  time  a  bona  fide  settler  on  the  tract.'' 
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As  said  alleged  settlement  antedates  the  eutry  of  Jabezanka,  who  does  not  allege 
settlementi  yoa  should  have  ordered  a  hearing  under  the  rule  laid  down  in  the  de- 
cision in  the  case  of  Todd  v.  Tait,  15  L.  D.,  379.  The  same  end  will  he  gained,  how- 
ever, by  proceeding  with  the  contest  as  would  he  reached  by  a  hearing  ordered  by 
this  office,  and  you  will  therefore  proceed  with  the  contest  in  accordance  with  the 
Rules  of  Practice. 

A  hearing  was  duly  had  at  which  Jabezaoka  made  default,  and  upon 
the  evidence  submitted  by  Wright  the  local  office  recommended  the 
cancellation  of  the  entry  and  that  Wright  be  allowed  to  make  entry. 

On  July  1,  1896,  your  office  canceled  Jabezanka's  entry,  and  on  Sep- 
tember 16, 1896,  the  local  office  notified  Wright  by  registered  mail  ad- 
dressed to  Blackwell,  Oklahoma,  of  the  cancellation  of  said  entry  and 
that  he  could  apply  to  enter  within  thirty  days.  The  letter  containing 
the  notification  was  returned  uncalled  for. 

On  February  2, 1897,  the  local  office  gave  to  the  attorneys  of  Wright 
personal  notice  in  writing  of  the  cancellation  of  the  entry  and  his  right 
to  enter.  On  the  same  day  Caleb  Goode  filed  homestead  application 
for  the  land  in  question,  which  was  suspended  to  await  the  action  of 
Wright. 

On  March  8, 1897,  the  local  office  received  by  mail  the  homestead 
application  of  Wright,  dated  March  6, 1897.  Accompanying  the  said 
application  was  an  affidavit  to  the  ett'ect  that  on  or  about  February 
1, 1897,  Wright  was  taken  sick  with  asthma  and  was  confined  to  his 
bed  nearly  all  the  time  up  to  the  date  of  his  affidavit. 

The  local  office  rejected  Wright's  application  to  enter  because  the 
time  granted  him  within  which  to  act  had  expired,  and  because  of  the 
intervening  Jid verse  claim  of  Goode. 

On  March  10,  1897,  the  local  office  placed  Goode's  application  of 
record  as  No.  9028. 

On  April  7, 1897,  Wright  appealed  from  the  rejection  of  his  applica- 
tion, and  on  June  17, 1897,  your  office  affirmed  the  decision  of  the  local 
office. 

A  further  appeal  by  Wright  brings  the  case  to  this  Department,  the 
appellant  basing  his  allegations  upon  the  provisions  of  section  two  of 
the  act  of  May  14,  1880  (21  Stat.,  140).  There,'  seems  to  have  been  a 
misconception  of  Wright's  true  status.  In  view  of  the  showing  herein 
made  his  case  is  properly  adjudicated  under  the  provisions  of  section 
three  of  said  act.  The  only  question  involved  is  as  to  whether  he 
applied  to  enter  within  three  months  from  the  date  of  his  settlement. 
In  computing  this  time  the  period  between  the  date  of  his  settlement 
and  his  application  of  October  31,  1893,  and  the  period  between  the 
date  of  legal  notice  of  cancellation  of  the  contested  entry  and  his  appli- 
cation of  March  8,  1897,  must  be  charged  against  him;  or,  what  is  the 
same  thing,  the  time  between  his  application  of  October  31 ,  1893,  and 
the  date  of  legal  notice  of  cancellation,  should  be  excluded.  This 
necessarily  involves  the  question  as  to  whether  the  notice  of  September 
16, 1896,  mailed  to  him  at  Blackwell,  constituted  legal  notice. 

Your  office  holds  that  the  notice  mailed  to  Wright^on  September  16, 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  i 

1896,  by  registered  letter,  the  same  being  properly  addressed  to  hira  at 
his  post-office  of  record,  was  in  itself  a  complete  notice.  According 
to  this  holding  more  than  three  mouths  had  elapsed  before  Wright 
applied  to  enter.  Bat  in  the  case  of  John  P.  Drake  (11  L.  I).,  o74)^ 
cited  in  your  office  decision,  it  was  held  (syllabus) : 

Notice  of  a  decision  by  mail,  whether  by  registered  or  unregistered  letter,  will  not 
bind  the  party  to  be  served  if  sach  notice  fails  to  reach  him;  bnt  tlio  failure  to  thus 
receive  notice  can  not  bo  set  up  by  one  whose  own  laches  has  prevented  service  in 
the  manner  prescribed. 

Wright  states  in  a  corroborated  affidavit  that  during  the  months  of 
September,  October,  November  and  December,  1896,  and  January  and 
February,  1897,  he  or  some  member  of  his  family  asked  about  three 
times  a  week  for  mail  at  the  Blackwell  post-office,  and  that  they  were 
never  informed  or  received  notice  of  the  registered  letter  in  question. 
The  x>ostmaster  at  Blackwell  states  that  Wright  gets  his  mail  through 
the  general  delivery  and  that  said  Wright  never  refused  to  take  same 
from  him.  The  assistant  postmaster  is  unable  to  say  whether  he  ever 
delivered  to  Wright  the  notice  as  to  said  registered  letter. 

Following  in  the  line  of  the  above  cited  decision  this  Department  is 
of  opinion  that  it  does  not  api)ear  in  the  case  at  bar  that  the  failure  to 
receive  the  notice  of  September  16, 1896,  which  was  sent  by  registered 
letter,  was  due  to  the  negligence  or  laches  of  Wright  or  his  attorneys. 
Hence  time  did  not  run  against  him  until  he  was  duly  notified.  The 
first  legal  notice,  therefore,  received  by  Wright,  of  the  cancellation  of 
the  entry,  was  that  given  to  his  attorneys  on  February  2,  1897.  He 
applied  to  enter  on  March  8, 1897,  which  was  within  three  months  from 
the  date  of  his  settlement,  computing  the  time  as  hereinbefore  set  out. 
By  his  contest  Wright  was  shown  to  have  been  the  first  settler,  and  he 
has  continuously  kept  up  his  residence  and  improvements  to  the  present 
time.  The  homestead  entry  of  Goode,  therefore,  made  in  the  presence 
of  such  prior  adverse  settlement  right,  must  be  canceled. 

Your  office  decision  is  hereby  reversed,  Goode's  entry  will  be  can- 
celed, and  unless  there  are  other  reasons  than  those  appearing  in  the 
record,  Wright  will  be  allowed  to  perfect  his  application  to  enter. 


REPAYMENT— PRE-EMPanOX  ENTRY. 

Edward  H.  Sanford. 

The  right  to  repayment  does  not  exist  where  the  entry  is  properly  allowed  on  the 
proofs  presented,  but  is  subsequently  canceled  on  the  ascertainment  that  it  was 
procured  on  the  false  and  misleading  representations  of  the  entryman. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  6',  1898.  (G.  J.  G.) 

It  appears  from  the  record  in  this  case  that  on  January  9, 1894, 
Edward  H.  Sanford  made  pre-emption  cash  entry  for  the  NE.  J  of  Sec» 
33,  T.  123  N.,  E.  66  W.,  Aberdeen  land  district,  South  Dakota. 
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lu  the  final  proof,  upon  which  the  entry  was  allowed,  the  witnesses 
testified  that  the  entrynian  settled  on  the  above  described  tract  May 
14, 1883,  and  that  his  residence  was  thereafter  continuous.  The  ontry- 
inan^s  ailidavit  was  to  the  same  effect,  except  he  states  that  his  resi- 
dence was  continuous  "so  far  as  possible." 

Upon  the  report  of  a  special  agent  a  hearing  was  subsequently  ordered 
in  said  case,  and  upon  the  evidence  adduced  at  said  hearing  the  local 
office  found  that  the  entryraau  had  nevor  established  and  maintained 
his  residence  in  compliance  with  law. 

The  entryuuin  appealed  to  your  office  where  the  decision  of  the  local 
office  was  affirmed,  it  being  held  ^^  that  the  entryman's  final  proof  was 
false  and  fraudulent,  and  that  he  attempted  to  secure  title  to  the  tract 
in  question  by  an  evasion  of  the  preemption  laws.''  Upon  further 
appeal  the  Department  affirmed  the  judgment  of  your  office,  and  the 
entry  was  finally  canceled. 

The  entry  man  has  now  appealed  from  your  office  decision  of  December 
19, 1895,  which  denies  his  application  for  repayment  of  the  purchase 
money  paid  by  him  on  his  pre-emption  cash  entry  on  the  ground  that 
"the  law  governing  the  return  of  purchase  money  does  not  apply  to 
cases  of  this  character." 

It  is  argued  in  said  appeal,  substantially,  that  the  entryman's  final 
proof  was  not  false  and  fraudulent,  he  having  stated  the  facts  as  they 
really  existed;  that  he  should  not  be  held  responsible  for  failure  to 
submit  a  detailed  statement  of  the  nature  and  extent  of  his  residence, 
he  having  stated  that  it  was  continuous  "  so  far  as  possible ; "  that  under 
the  circumstances  the  local  office  should  have  asked  for  a  detailed  state- 
ment of  the  character  of  the  residence  claimed.  That  the  conclusion 
of  the  Department,  as  to  want  of  residence,  having  been  based  almost 
exclusively  on  his  testimony  at  the  hearing,  is  evidence  of  his  honesty 
and  good  faith;  that  having  concededly  acted  in  good  faith  his  is  a  case 
where  repayment  may  properly  be  made. 

The  second  section  of  the  act  of  June  16, 1880  (21  Stat.,  287)  author- 
izes repayment  only  where  the  entry  has  been  "canceled  for  conflict, 
or  where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and 
cannot  be  confirmed."  It  is  plain  that  the  entry  in  question  was  not 
"canceled  for  conflict."  The  definition  of  the  phrase  "erroneously 
allowed,"  as  given  in  the  general  circular  issued  by  the  Land  Office  is 
as  follows : 

If  the  records  of  the  Land  Office  or  the  proofs  furuished  should  show  that  the 
entry  onght  not  to  be  permitted,  and  yet  it  were  permitted,  then  it  would  be 
'' erroneously  aUowed/'  But  if  the  tract  of  land  were  subject  to  entry,  and  the 
proofs  showed  a  compliance  with  law,  and  the  entry  should  be  canceled  because 
the  proofs  were  shown  to  be  false,  it  could  not  be  held  that  the  entry  was  ''erron- 
eously allowed; "  and  in  such  case  repayment  would  not  be  authorized. 

The  land  in  question  was  subject  to  entry,  and  it  cannot  be  gainsaid 
that  the  entryman's  proofs  showed  a  compliance  with  law.  Under 
these  circumstances  it  was  proper  for  the  local  officers  to  allow  the 
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entry;  in  fact  they  would  have  erred  if  they  had  not  allowed  it.    As 
was  said  in  the  case  of  George  A.  Stone  (25  L.  D.,  Ill,  on  review): 

It  was  not  error  for  tlie  local  officers  to  devolve  upon  the  en  try  men  the  risk  inci- 
dent to  any  mat-erial  falsity  in  his  proofs.  It  does  not  lie  in  his  month  to  reproach 
them  for  accepting  his  representations  as  trae  and  acting  thereon. 

The  snbscqaent  proceedings  had  ou  the  special  agent's  report,  and 
which  resulted  in  the  cancellation  of  the  entry,  showed  conclusively 
that  said  entry  was  procured  upon  the  false  and  misleading  represen- 
tations of  the  entryman,  and  not  that  the  entry  had  been  erroneously 
allowed.  These  proceedings  demonstrated  that  the  entryman  had  not 
established  and  maintained  continuous  residence,  while  it  was  to  be 
inferred  from  his  proof  that  he  had.  Tlie  entry  might  have  been  con- 
firmed but  for  the  laches  of  the  entryman,  which  were  not  made  to 
appear  in  his  proofs.  The  fact  that  there  was  no  error  in  the  allow- 
ance of  the  entry,  which  is  the  exclusive  act  of  the  government,  is  the 
true  test  in  determining  whether  repayment  should  be  made.  It  being 
apparent  that  the  entry  was  not  thus  erroneously  allowed  the  statute 
does  not  authorize  repayment. 

Your  office  decision  is  accordingly  affirmed. 


Pacific  Coast  Marble  Co.  v.  Northern  Pacific  R.  ii.  Co.  et  al. 

Motion  for  review  of  departmental  decision  of  September  9,  1897,  26 
L.  I).,  233,  denied  by  Secretary  Bliss,  January  4,  1897. 


SWAMP   LANI>-ACrrS  OF  MARCH  «,  1849,  AND  SEPTEMBER  «8,  1850. 

State  of  Louisiana  (On  Keview). 

The  act  of  September  28,  1850,  removed  the  restrictions  and  exceptions  in  the  grant 
of  swamp  lauds  made  to  the  State  of  Louisiana  by  the  act  of  March  2,  1849,  and 
vested  the  title  in  said  State  to  all  the  swamp  and  overflowed  lands  which 
remained  unsold  at  the  passage  of  said  act  of  1850,  and  it  therefore  foilows  that 
said  State  is  entitled  to  the  benefit  of  the  indemnity  provisions  of  the  acts  of  1855, 
and  1857. 

The  field  notes  of  survey  having  been  accepted  by  the  State  as  the  basis  of  the 
adjustment  of  the  swamp  grant,  the  cliaracter  of  land  for  which  the  State 
asks  indemnity  may  be  determined  thereby,  except  where  a  direct  issue  is  made, 
in  which  case  an  investigation  may  be  ordered  and  the  character  of  the  land 
determined  on  the  evidence  so  submitted. 

The  decision  of  March  15,  1897,  24  L.  D.,  231,  recalled  aud  vacated. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  January 
(W.  V.  D.)  6, 1898.  (F;  L.  O.) 

The  State  of  Louisiana  has  filed  a  motion  for  review  of  the  decision 
of  the  Department  of  March  16, 1897,  (24  L.  D.,  231)  holding  that  the 
act  of  September  28, 1850,  granting  swamp  lands  to  the  several  States 
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has  uo  application  to  said  State  aud  that  therefore  it  is  not  entitled  to 
the  indemnity  provisions  made  by  the  act  of  March  2,  1856. 

The  decision  complained  of  was  rendered  upon  the  appeal  of  the  State 
from  the  action  of  yonr  office  rejecting  the  application  for  indemnity 
under  the  acts  of  March  2, 1855,  (10  Stat,  634)  and  March  3,  1857,  (11 
Stat.,  251)  for  swamp  lands  sold  by  the  government  after  the  grants 
mmle  by  the  acts  of  March  2,  1849,  (9  Stat.,  352),  and  September  28, 
1850,  (9  Stat,  519)  and  prior,  to  said  acts  of  March  2,  1855,  and  March 
3,  1857. 

Your  of!ice  rejected  these  applications  solely  upon  the  ground  that 
the  only  evidence  submitted  bj'  the  State  as  to  the  swampy  character 
of  the  land  for  which  indemnity  was  asked,  was  the  certificate  of  the 
State  agent  stating-  that  on  examination  of  the  field  notes  of  survey, 
the  lands  appear  to  have  been  swamp  land.  You  refused  to  make  an 
examination  of  said  lists  to  ascertain  whether  the  field  notes  of  survey 
showed  said  lands  to  be  swamp  and  overflowed  at  the  date  of  the  grants 
for  the  reason  that  the  sale  of  said  lands  by  the  government  raised  a 
presumption  against  the  swampy  character  of  the  land  at  the  date  of 
the  grant,  and  that  indemnity  would  not  be  allowed  except  upon 
clearest  proof  that  the  lands  were  swamp  and  overflowed  at  the  date 
of  the  grant  which  you  required  to  be  shown  by  the  testimony  of  two 
disinterested  witnesses. 

While  the  Department  in  {massing  upon  this  appeal  held  that  there 
was  no  sufficient  proof  offered  by  the  agent  of  the  State  in  support  of 
the  swampy  character  of  the  lands  it  also  held  that  the  swampy  char- 
acter or  condition  of  the  land  forming  the  basis  for  indemnity  should 
be  shown  in  the  same  way  and  by  evidence  of  the  same  character  as 
was  required  to  entitle  the  State  to  lands  under  its  grant.  But  in 
considering  all  the  legislation  relative  to  the  grants  of  swamp  lands  to 
this  State,  and  of  the  several  acts  granting  swamp  land  indemnity,  it 
was  determined  that  as  the  United  States  had  granted,  in  contempla- 
tion of  law,  all  the  swamp  lands  in  Louisiana  by  the  act  of  1849,  there 
was  no  swamp  land  in  the  State  subject  to  the  act  of  1850,  when  that 
act  was  passed,  and  as  the  latter  act  did  not  apply  to  the  State  of 
Louisiana,  it  was  therefore  not  entitled  to  the  indemnity  granted  by 
the  acts  of  1855  and  1857. 

Upon  this  ground  the  action  of  your  office  rejecting  the  application 
of  the  State  was  affirmed. 

It  is  urged  by  counsel  for  the  State  in  the  argument  of  this  motion 
that  the  right  of  the  State  of  Louisiana  to  the  benefit  of  the  act  of  Sep- 
tember 28,  1850,  has  received  judicial  and  legislative  recognition  by 
the  supreme  court  in  the  cases  of  Martin  v,  Marks,  97  U.  S.,345;  Lou- 
isiana v.  United  States  123  U.S., 32;  Louisiana  r.  United  States  127, 
U.  S.,  182,  and  by  the  act  of  Congress  of  March  2,  1889,  (25  Stat.  877), 
known  as  the  ^'Gay  act,"  which  was  not  called  to  the  attention  of  the 
Department  when  the  decision  of  March  15, 1897,  was  rendered. 
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The  case  of  Martin  v.  Marks  was  an  action  in  the  natare  of  eject- 
ment brought  by  Marks  who  claimed  title  under  the  State  of  Louisiana, 
of  lands  that  had  been  listed  to  said  State  as  inuring  to  it  under  the 
act  of  September  28,  1850,  against  Martin  who  relied  on  a  patent  from 
from  the  United  States,  dated  May  20, 1873.  The  question  at  issue  wa<s 
whether  the  land  so  listed  was  confirmed  by  the  act  of  March  3, 1857. 
The  court  in  stating  the  case  said: 

Tbis  was  an  action  in  the  nature  of  ejectment,  brought  by  Marks,  the  plaintiff 
below,  who  asserted  title  under  the  swamp  land  act  of  Sept.  28,  1850,  and  the  earlier 
act  of  March  2,  1849,  in  regard  to  the  same  class  of  lands  in  the  8tat4*  of  Louisiana. 
The  defendant  relied  on  a  patent  from  the  United  States,  dated  May  20,  1873.  The 
evidence  of  plaintiff's  title  under  the  act  of  1850,  which  is  all  we  Hhall  now  consider, 
is  as  follows: 

"  NORTH- WE8TKKX   DISTRICT,  LA. 

'^A. — List  of  swamp  land  unfit  for  cultivation,  selected  as  inuring  to  the  State  of 
Louisiana  under  the  provisions  of  an  act  of  Congress  approved  28th  September,  1850, 
excepting  such  as  are  rightfully  claimed  or  owned  by  individuals." 

It  is  evident  that  the  question  as  to  whether  the  State  of  Louisiana 
was  entitled  in  common  with  all  the  other  States  to  the  benefits  of  the 
act  of  September  28,  1850,  was  considered  by  the  court,  because  it 
assigns  as  the  reason  for  the  passage  of  the  ac.t  approved  March  3, 
1857,  the  failure  of  the  Secretary  to  perform  the  duties  enjoined  upon 
him  by  the  act  of  1850,  which  had  become  a  grievance  and  hence  the 
confirmatory,  act  of  1857,  was  passed.    Upon  this  point  the  Court  says: 

It  seems  that,  seven  years  after  the  passage  of  the  swamp  land  grant,  this  failure 
of  the  Secretary  to  act  had  become  a  grievance,  for  which  Congress  deemed  it  neces- 
sary to  provide  a  remedy,  by  the  act  of  March  3,  1857  (11  Stat.,  251),  which  declares 
that  the  selection  of  swamp  and  overflowed  lands  granted  to  the  States  by  the  act  of 
1850,  heretofore  made  and  reported  to  the  Commissioner  of  the  General  Land  OfflcOi 
so  far  as  the  same  shall  remain  vacant  and  unappropriated,  and  not  interfered  with 
by  an  actual  settlement  under  any  existing  law  of  the  United  States,  be  and  the 
same  are  hereby  confirmed,  and  shall  be  approved  and  patented  to  the  States  In  con- 
formity to  the  provisions  of  said  act. 

The  case  of  United  States  v,  Louisiana,  123  U.  S.,  32,  was  an  action 
brought  by  the  State  against  the  United  States  in  the  Court  of  Claims 
to  recover  on  two  demands,  one  arising  under  the  act  of  Congress  of 
February  20, 1811,  and  the  other  under  the  acts  of  September  28, 1850, 
and  March  2,  1855.    Referring  to  this  claim  the  court  says: 

The  second  of  these  demands  arises  upon  the  act  of  Congress  of  September  28, 
1S50,  9  Stat.,  519,  c.  84,  ''  to  enable  the  State  of  Arkansas  and  other  States  to  reclaim 
the  swamp  lands  within  their  limits/'  and  the  act  of  March  2,  1855,  10  Stat.,  634,  c. 
147,  ''  for  the  relief  of  purchasers  and  locators  of  swamp  and  overflowed  lands.''  The 
act  of  September  28, 1850,  granted  to  the  States  then  in  the  Union  all  the  swamp  and 
overflowed  lands,  made  unfit  thereby  for  cultivation,  within  their  limits  which  at 
the  time  remained  unsold.  The  second  section  made  it  the  duty  of  the  Secretary  of 
the  Interior,  as  soon  as  practicable  after  the  passage  of  the  act,  to  prepare  a  list  of 
the  lands  described  and  transmit  the  same  to  the  governor  of  the  State,  and  at  his 
request  to  cause  a  patent  to  be  issued  therefor.  It  would  seem  that  this  duty  was 
not  discharged  and,  notwithstanding  the  grant  was  one  in  praesenii,  many  of  the 
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lands  falling  within  the  designation  of  swamp  and  overflowed  lands  were  sold  to 
other  parties  by  the  United  States.  The  act  of  March  2,  1855,  was  designed  to  oor- 
rect,  among  other  things^  the  wrong  thasdone  to  the  State;  it  provided  that,  npon 
due  proof  of  such  sales,  by  the  authorized  agent  of  the  State,  before  the  Commis- 
sioner of  the  General  Land  Office,  the  purchase  money  of  the  lands  should  be  paid 
OTer  to  the  State.  Such  proof  was  not  made,  but  equivalent  proof  was  submitted  to 
the  Commissioner  as  to  the  character  of  the  lands  from  the  field  notes  of  the  sur- 
veyor general  of  the  State.  This  mode  of  proof  was  accepted  by  the  Commissioner 
in  other  cases  as  early  as  1850.  The  amount  found  in  this  way  by  the  Commissioner 
on  the  30th  of  June,  1885,  to  be  due  to  the  State  from  the  United  States,  on  account 
of  sales  of  swamp  lands  to  individuals,  made  prior  to  March  3,  1857,  was  $23,855.04. 
It  does  not  appear  that  there  was  any  serious  contest  in  the  Court  of  Claims,  either 
as  to  the  validity  or  the  amount  of  these  demands;  but  it  was  objected  that  the 
demand  arising  upon  the  acts  of  September  28, 1850,  and  of  March  2, 1855,  was  barred 
by  the  statute  of  limitations,  and  that  both  demands  were  net  off  by  the  unpaid  bal- 
ance of  the  direct  tax  levied  under  the  act  of  August  5, 1861, 12  Stat.,  292,  which  was 
apportioned  to  the  State  of  Louisiana.  The  First  Comptroller  of  the  Treasury  had, 
at  different  times  previous  to  the  commencement  of  this  action,  admitted  and  certi- 
fied that  the  sums  claimed  were  due  to  the  State  on  account  of  the  five  per  cent  net 
proceeds  of  sales  of  the  public  lands,  and  on  account  of  sales  of  swamp  lands  within 
the  State  purchased  by  individuals;  but  had  directed  the  amounts  to  be  credited  to 
the  State  on  account  upon  the  claim  of  the  United  States  against  her  for  the  unpaid 
portion  of  the  direct  tax  mentioned. 

See  also  United  States  v.  Louisiaua,  127  U.  S.,  182. 

The  act  of  March  2,  1889,  supruj  (the  Gay  act)  restored  to  the  public 
domain  lands  that  had  been  reserved  from  disposition  because  claimed 
to  be  embraced  within  the  lands  of  the  Spanish  private  land  claim, 
known  as  the  Houmas  grant.  This  act  restored  said  lands  to  settle- 
ment and  entry  under  the  homestead  laws,  but  provided : 

That  the  provisions  of  this  act  shall  be  limited  to  the  lands  claimed  by  actual 
settlers  for  purposes  of  cultivation  whoso  titles  are  now  incomplete,  within  the 
limits  of  the  Donialdson  and  Scott,  Daniel  Clark,  and  Conway  grants,  and  that  after 
setting  apart  to  each  of  said  settlors  not  to  exceed  one  hundred  and  sixty  acres,  the 
residue  of  the  public  lands  within  said  grants  shall  continue  to  be,  as  they  are  now, 
a  part  of  the  public  domain:  And  provided  further ,  That  nothing  in  this  act  shall 
preclude  the  State  of  Louisiana  from  enforcing  its  claim  to  said  residue  of  public 
lands  nnder  the  acts  of  Congress  granting  swamp  lands  to  the  several  States  of  the 
Union. 

The  langnage  of  the  court  in  the  decision  cited,  which  I  have  quoted 
at  length,  and  the  last  proviso  to  the  act  of  March  2, 1889,  is  a  clear 
recognition  of  the  right  of  the  State  to  the  benefit  of  the  act  of  Septem- 
ber 28, 1850,  and  sustains  the  former  decisions  of  the  Department  hold- 
ing that 

the  act  of  September  28,  1850,  removed  the  restrictions  and  exceptions  in  the  grant 
of  swamp  lands  made  to  the  State  of  Louisiana  by  the  act  of  March  2,  1849,  and 
vested  the  title  in  said  State  to  all  the  swamp  and  overflowed  lands  which  remained 
unsold  at  the  passage  of  said  act  of  1850.    17  L.  D.,  440. 

This  is  in  harmony  with  the  almost  unbroken  line  of  decisions  by  the 
Department,  and  it  is,  in  my  judgment,  the  true  interpretation  of 
the  act;  for  whatever  may  have  been  the  motives  that  induced  the 
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passage  of  the  act  of  March  2, 1849,  or  whatever  may  have  been  the 
physical  coDditions  existing  in  said  State  at  the  passage  of  said  act,  it 
is  apparent,  from  what  has  been  said,  that  the  act  of  September  28, 
1850,  enlarged  the  swamp  land  grant  so  as  to  bring  within  its  operation 
all  lands  "the  greater  part  of  which  is  wet  and  nnfit  for  cultivation'^ 
and  made  it  applicable  to  all  the  States  then  in  the  Union,  and,  as  said 
by  Attorney-General  Garland  in  his  opinion  (6  L.  I).,  464),  it 

wfts  substautiaHy  a  re-enactmeut  of  the  act  of  March  2,  1849,  so  far  aa  Ijouisiana 
was  concerned,  with  an  extension  of  the  grant  in  that  act  so  as  to  include  the  lands 
which  had  b^eu  excluded  by  the  exception  in  the  former  enactment,  as  to  which  it 
was  a  new  and  substantive  grant  on  the  28th  of  September,  1K50.  1  Lester,  543;  lb., 
554;  2  L.  D.,  652;  3  L.  D.,  396;  5  L.  D„  464;  17  L.  D.,  440. 

Upon  a  careful  examination  of  these  several  acts  of  Congress  in  the 
light  of  the  decisions  cited,  the  Department  is  satisfied  that  the  decision 
of  March  15, 1897,  does  not  correctly  construe  the  act  of  September  28, 
1850,  and  that  the  State  is  entitled  to  the  benefit  of  said  act,  and  hence 
to  the  indemnity  provision  of  the  acts  of  1855  and  1857.  Said  decision 
is  therefore  recalled  and  revoked  and  the  decision  of  tbe  Department 
of  January  19, 1887,  5  L.  D.,  464,  is  reaffirmed. 

As  to  what  proof  should  be  required  to  show  the  swampy  character 
of  the  land  for  wbich  indemnity  is  claimed,  it  was  said  in  the  decision 
of  March  15,  1897,  that  it  should  be  shown  in  the  same  way  and  by 
evidence  of  the  same  character  as  was  required  to  entitle  the  State  to 
lauds  under  its  grant.  The  State  of  Louisiana  having  elected  to  abide 
by  the  field  notes  in  the  adjustment  of  its  swamp  land  grant,  and  that 
grant  having  been  heretofore  adjusted  in  said  State  under  this  rule,  I 
can  see  no  reason  why  any  further  proof  should  be  deemed  necessary, 
except  where  a  direct  issue  is  made  when  investigation  may  be  ordered 
and  the  character  of  the  laud  determined  upon  the  evidence  so  sub- 
mitted. 

Inasmuch  as  the  application  of  the  State  was  rejected  by  your  office, 
without  examination,  and  solely  upon  the  ground  that  no  proof  would 
be  considered  by  you,  except  the  testimony  of  two  disinterested  wit- 
nesses as  to  the  swampy  character  of  the  land,  you  are  directed  to 
examine  said  lists,  in  accordance  with  the  instructions  herein  given,  but 
in  the  examination  of  the  field  notes  you  are  to  be  governed  by  the 
decision  of  the  Department  of  March  25, 1887,  5  L.  D.,  514. 


TIMBER  LAND  BNTRY— MINERAL  LAND. 

GHOBMIOLB  V.  HiLLEB  BT  AL. 

A  contest  against  a  timber  land  entry,  on  the  ground  that  it  embraces  land  of  known 
mineral  character,  mast  be  determined  on  the  conditions  existing  at  the  date  of 
the  purchase,  and  not  on  deyelopments  subsequent  thereto. 
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The  requirement  in  the  act  of  June  3, 1878,  that  a  timber  land  applicant  shall  show 
that  the  laud  applied  for  contains  no  mining  improvements,  contemplates 
improvements  on  existing  mining  claims.  Abandoned  mineral  workings  on  land 
not  included  in  any  existing  location  or  entry  are  no  bar  to  a  purchase  under 
said  act. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  January  7,  1898.  (P.  J.  0.) 

The  record  shows  that  ou  June  15, 1887,  S.  W.  Hiller  applied  to  pur- 
chase, under  the  act  of  June  3, 1878,  (20  Stats.,  89)  hind  described  as 
the  NE.  i  of  Sec.  4,  Tp.  11  N.,  R.  15  W.,  S.  B.  Mei.,  Los  Angeles,  Cali- 
fornia, land  district,  and  after  due  notice,  offered  final  proof  and  pur- 
chased the  same  September  5,  1887.  There  was  excluded  from  the 
purchase  mineral  lot  No.  37,  known  as  the  Pine  Tree  Lode.  The  correct 
description  of  the  land  purchased  is  lots  1  and  2  and  S.  J  of  NE.  J  of 
said  section — the  total  acreage  being  141.60  LOO  acres. 

It  appears  that  there  was  a  contest  filed  against  this  entry  January 
15,  1890,  and  a  hearing  ordered.  The  hearing  was  not  had,  however, 
and  on  June  8, 1895,  the  contest  was  formally  dismissed  by  the  con- 
testants. 

On  June  22,  1895,  W.  0.  Chormicle  filed  a  petition  alleging  that  the 
land  had  been  known  to  be  mineral  in  character  since  1856;  that  there 
was  a  group  of  gold  quartz  mines  thereon  known  as  the  Pine  Tree 
mines  for  twenty  years  last  past;  that  in  1892  the  petitioner  purchased 
the  same  from  the  former  owners;  that  ever  since  his  purchase  he  has 
been  in  the  actual  possession  of  and  working  the  same;  that  the 
improvements  and  developments  thereon  cost  at  least  $100,000;  that 
he  does  not  know  Uiller;  that  when  he  purchased  the  said  mines  he 
had  no  notice  or  knowledge  of  Hiller's  claim  thereto  or  of  any  other 
claim;  that  the  claim  of  <^  Uiller  is  a  fraud  upon  the  government"  for 
the  reason  that  if  he  ever  went  upon  the  land,  he  must  have  seen  that  it 
was  mining  ground  and  that  mining  had  been  carried  on  there  for  a 
great  many  years.  It  was  prayed  that  a  patent  be  not  issued  to  Hiller 
and  that  a  hearing  be  granted. 

By  letter  of  July  25,  1895,  your  office  ordered  that  the  petitioner  be 
given  sixty  days  within  which  to  apply  for  a  hearing  on  the  charges. 

The  local  officers  ordered  a  hearing 

with  a  view  to  the  cancellation  of  said  entry,  contestant  alleging  that  said  land  is 
mineral  laud  and  that  he  is  the  owner  of  valaahle  mines  situated  thereon,  and  has 
made  valuable  improvements  and  extensive  explorations  thereon. 

The  Summit  Lime  Company,  the  California  Lime  Company  and  Joseph 
Moffatt  on  showing  that  they  were  the  transferees  of  Hiller  were 
allowed  to  enter  their  appearance  and  defend. 

On  consideration  of  the  evidence  the  local  officers,  referring  to  the 
mineral  locations  under  which  the  protestant  claims,  held : 

These  several  mines  are  spoken  of  by  the  various  witnesses  as  the  '^Pine  Tree 
Group/'  and  the  ones  on  the  land  in  question  are  ....  all  owned  by  contestant, 
and  were  bought  or  located  by  him  about  three  years  after  Hiller  had  made  his 
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entry.  These  claims  were  merely lelecations  of  former  oneS;  located  priortoHiller's 
entry;  and  it  is  contended  by  counsel  for  coptMtnnt  that  Hiller  must  have  known 
of  the  existence  of  mineral  thereon,  that  the  land  had  been  wart&ed  as  mineral  land, 
and  therefore  was  put  upon  inquiry. 

Wo  think  it  fair  however  to  conclude  from  all  the  testimony  that  these  claims 
were  not  used,  if  not  actually  abando.ned  at  that  time;  and  thus,  even  if  the  then 
existing  conditions  were  decisive  of  the  matter,  it  iH  not  proved  that  Miller's  entry 
was  fraudulent.  We  understand,  however,  that  as  to  the  character  of  the  land  it  is 
a  question  of  present  fact  and  we  find,  after  carefully  readiuj^  all  the  testimony  that 
the  whole  area  claimed  by  contestant  on  Haid  NE.  ^  of  Sec.  4,  is  mineral  land  and 
chiefly  valuable  as  snob.  .  .  . 

Wo,  therefore,  recommend  thut  the  land  included  within  the  lines  of  the  claim 
as  above  recommended  be  segregated  as  mineral  land  and  that  the  entry  of  Hiller 
remain  intact  as  to  the  balance. 

Ou  appeal,  your  office  found  that  the  laiul  included  within  the  min- 
ing locations  named  was  known  mineral  land  in  character  at  the  date 
of  the  timber  entry,  and  affirmed  the  decision  of  the  local  offic^ers  with 
the  statement  that  the  known  character  of  the  land  at  the  date  of  the 
timber  entry  and  not  its  known  character  at  the  date  of  the  hearing^ 
was  the  controlling  question  in  issue.  In  discussing  the  question 
involved,  your  office  said : 

It  appears  from  the  evidence  that  one  of  the  locations  on  said  quarter  section 
made  prior  to  1887,  was  abandoned  on  account  of  a  disagreement  or  falling  out  of 
the  owners,  another  because  of  the  difficulty  and  expense  of  obtaining  motive 
power  for  a  mill  at  that  time,  nnd  others  tor  lack  of  means  to  prosecute  the  work, 
80  that  it  is  not  at  all  fair  to  conclude  that  land  was  not  known  to  be  mineral 
in  character  simply  because  it  was  not  then  being  worked  for  mineral. 

On  the  contrary  I  am  of  the  opinion  that  in  every  instance  where  it  appears  from 
the  evidence  that  a  location  was  made,  and  that  such  an  amount  of  development 
work  was  performed  prior  to  the  entry  of  Hiller  as  disclosed  a  vein  of  quartz  of  such 
character  as  would  justify  a  reasonably  prudent  person  in  the  expenditure  of  his 
time  and  means  in  the  effort  to  work  the  same  as  a  mining  property,  the  ground 
covered  by  such  location  must  have  been  and  was  known  to  be  mineral  in  character 
at  date  of  the  sale  to  Hiller. 

From  your  office  decision  theentryman  has  appealed,  assigning  error 
aa  follows: 

First.  The  Commissioner  erred  in  deciding  that  the  testimony  showed  that  the 
land  covered  by  the  Oregon,  Utah,  Hunkcrhill,  Nevada,  and  Ctilifornia,  mineral 
claims,  or  either  of  them,  was  known  to  be  mineral  land,  at  the  time  Hiller  made 
his  timber  land  entry,  September  5th,  1887. 

Secondly.  The  Commissioner  erred  in  holding  that  the  mere  fact  that  the  laud 
was  being  prospected  for  minerals  at  the  time  Hiller  made  his  entry,  was  conclusive 
evidence  that  the  land  was  in  fact  known  to  be  mineral  at  that  time,  in  the  absence 
of  proof  that  any  valuable  deposits  of  mineral  had  then  been  discovered  in  the 
prospect  holes. 

Thirdly.  The  Commissioner  erred  in  reversing  the  decision  of  the  register  and 
receiver,  wherein  they  found  that  Hiller  did  not  know  when  he  made  his  entry,  that 
the  land  had  any  value  for  minerals,  and  that  bis  entry  was  not  fraudulent. 

Fourthly.  The  Commissioner  erred  in  not  deciding  from  the  evidence,  that  no 
mineral  of  value  had  been  discovered  on  the  land  at  the  time  Hiller  entered  it,  apd 
that  the  prospect  holes  previously  dug,  had  then  been  abandoned  by  the  prospectors 
and  locators. 
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Fifthly.  The  Commissioner  erred  iu  not  deciding  that  the  land  is  more  valuable 
for  the  timber  growing  apon  it,  than  it  is  for  minerals. 

Sixthly.  The  Commissioner  erred  in  not  dismissing  the  contest  of  Chomiicle  fur 
want  of  proof  that  Hiller  knew  the  land  was  mineral  at  tbe  time  he  made  his  entry. 

The  testimony  in  this  case  is  qaite  volumiDous  and  is  surcharged 
with  an  extraordinary  amount  of  irrelevant  and  redundant  matter.  It 
would  seem  as  if  the  attorneys  had  exhausted  their  ingenuity  in  get- 
ting in  testimony  tliat  has  no  relevancy  whatever  to  the  issue.  It  is 
made  extraordinarily  perplexing  to  winnow  the  grain  from  the  chaff 
because  there  have  been  almost  numberless  mining  locations  and  relo- 
cations made  on  the  land,  each  under  a  different  name,  and  in  giving 
their  testimony  each  witness  has  used  the  name  by  which  he  knew  it 
at  the  time,  and  in  many  instances  there  is  nothing  to  associate  the 
former  locations  with  the  later  ones. 

It  is  doubtful  if  out  of  tlie  four  hundred  and  twenty  seven  pages  of 
testimony,  there  are  fifty  pages  of  relevant  evidence. 

It  will  be  observed  that  Chomiicle  in  his  protest  does  not  allege  any 
interest  in  hiinself  in  any  part  of  the  land  in  controversy  prior  to  the 
purchase  of  Hiller.  The  averment  that  he  did  not  know  of  Biller's 
entry  at  the  time  he  purchased  the  so-called  Pine  Tree  group  is  without 
force.  The  entry  being  of  surveyed  land  was  shown  upon  the  public 
records  of  the  local  office  and  he  was  charged  with  notice  thereof. 

The  "Pine  Tree  Group"  and  "Pine  Tree  Mines"  as  referred  to  both 
in  the  protest  and  in  the  testimony,  are  used  as  a  sort  of  a  general 
description  for  a  great  number  of  locations  made  on  and  in  the  vicinity 
of  the  land  in  controversy.  The  Pine  Tree  claim  itself  was  originally 
located  iu  1878,  and  was  quite  extensively  worked  by  various  parties. 
As  before  stated,  it  was  excluded  from  Hiller's  purchase,  so  there  is  no 
controversy  as  to  the  ground  included  therein.  When  Ghormicle 
bought  the  Pine  Tree  claim  in  1892,  five  years  after  HillBr's  purchase, 
it  was  known  as  the  Compromise,  and  was  located  as  such  December 
24, 1888,  more  than  a  year  after  Killer's  purchase.  The  other  claims 
which  lie  wholly  or  in  part  on  the  land  in  dispute  are  the  Oregon,  Cali- 
fornia, Nevada,  Utah  and  Bunker  Hill.  These  claims  were  all  located 
January  1, 1891,  and  were  transferred  to  Chormicle,  after  his  purchase 
of  the  Compromise.  Some  of  the  land  included  in  these  last-named 
locations  had  been  located  as  mining  claims  as  early  as  1878,  but  these 
early  locations  had  been  abandoned  or  forfeited,  and,  apparently, 
rei)6atedly  relocated.  The  land  seems  to  have  been  regarded  as  of 
little  value,  and,  outside  of  that  done  upon  the  Compromise,  but  little 
systematic  work  was  ever  done  that  tended  to  develop  it.  It  is  shown 
by  the  district  records,  that  in  1889  thirty-two  different  locations  were 
made  in  that  vicinity,  none  of  which  have  the  names  now  used.  It  is 
stated  by  one  witness  that  one  man  made  seventeen  locations  at  one 
time  that  he  did  not  intend  to  work,  but  made  them  for  the  purpose  of 
selling  them.  This  statement  wonld  seem  to  be  verified  by  the  facts  as 
disclosed  by  the  testimony^  at  least  it  is  not  shown  that  any  work  was 
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done  on  them  with  the  view  of  mineral  development,  and  they  were 
evidently  abandoned  when  the  present  locations  were  made. 

It  is  true  there  had  been  some  work  done  on  some  of  the  old  loca- 
tions— ontside  of  the  Compromise  or  Pine  Tree — prior  to  the  entry  of 
Biller,  but  the  testimony  does  not  show  that  at  the  time  of  the  entry 
there  were  upon  the  land  any  evidences  of  work  then  being  done,  or  of 
work  recently  done. 

The  burden  of  proof  was  upon  the  protestant  and  this  he  has  failed 
to  sustain. 

There  is  no  evidence  that  any  of  the  locations  other  than  the  Pine 
Tree,  ever  paid  for  the  working  thereof,  and  the  Pine  Tree  is  the  one  on 
which  the  improvements  are  located.  As  said  by  one  of  the  witnesses 
for  the  protestant,  the  other  locations  '^  in  a  very  great  measure,"  are 
"  prospecting  holes."  This  same  witness  says  the  Pine  Tree  was  located 
two  or  three  times. 

It  is  claimed  that  Hiller's  entry  was  fraudulent,  for  the  reason  that  if 
he  had  investigated  the  land  he  would  have  found  the  mineral  improve- 
ments, and  this  would  have  been  sufficient  notice  to  him  that  it  was 
held  and  claimed  as  mineral  land.  Hiller  complied  with  the  require- 
ments of  the  law  in  making  his  entry;  he  filed  his  affidavit  stating  that 
the  "land  is  unfit  for  cultivation,  and  valuable  chiefly  for  its  timber; 
that  it  is  uninhabited,  that  it  contains  no  mining  or  other  improvements, 
nor,  as  I  verily  believe,  any  valuable  deposits  of  gold,"  etc.  This  state- 
ment is  consistent  with  what  is  shown  by  the  testimony,  or,  to  put  it 
conversely,  there  is  no  evidence  which  shows  that  there  were  any  mining 
operations  then  being  carried  on  or  that  there  had  been  any  mining 
operations  of  recent  date  such  as  to  indicate  that  the  land  entered  con- 
tained any  valuable  mineral.  The  fact  that  there  had  been  work  done 
some  time  prior  to  that,  and  that  evidence  of  it  may  have  remained,  did 
not  of  itself  necessarily  convey  notice  that  the  land  contained  valuable 
mineral.  In  fact,  the  presence  of  old  and  apparently  abandoned  work- 
ings would  equally  indicate  that  exploration  has  shown  that  the  land 
was  without  valuable  minerals. 

In  Colorado  Coal  Company  v.  United  States  (123  IT.  S.,  307),  patents 
had  been  issued  under  the  pre-emption  law  to  large  tracts  of  land  upon 
which  were  subsequently  discovered  large  bodies  of  coal,  and  the  gov- 
ernment sought  to  set  aside  the  patents  on  the  ground  that  they  had 
been  procured  by  fraud,  and  among  other  charges  was  one  that  the 
land  was  not  agricultural,  but  valuable  for  coal,  which  was  known  to 
exist  by  the  parties  who  procured  the  entries  to  be  made. 

In  discussing  this  feature  of  the  case,  the  court  said : 

We  hold,  tbereforOi  that  to  coD»titat6  the  exemption  contemplated  by  the  pre- 
emption act  nnder  the  head  of  **  known  mines/'  there  shonld  be  upon  the  land  aaoer- 
tained  coal  deposits  of  snch  an  extent  and  valne  as  to  make  the  land  more  valuable 
to  be  worked  as  a  ooal  mine,  nnder  the  conditions  existing  at  the  time,  than  for 
merely  agricultural  purposes.  The  ciroumstance  that  there  are  surface  indications 
of  the  existence  of  veins  of  coal  does  not  constitute  u  mine.    It  does  not  even 
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prove  that  the  land  will  ever  be  under  any  conditions  aafficiently  valuable  on  ac- 
count of  ite  coal  deposits  to  be  worked  as  a  mine.  A  change  in  the  conditions  occur- 
ring subsequently  to  the  sale,  whereby  new  discoveries  are  ma<le,  or  by  means 
whereof  it  may  become  profitable  to  work  the  veins  as  mines,  can  not  affect  the 
titlQ  as  it  passed  at  the  time  of  the  sale.  The  question  must  be  determined  accord- 
ing to  the  facts  in  existence  at  the  time  of  the  sale.  If  upon  the  premises  at  that 
time  there  were  not  actual  ''  known  mines  "  capable  of  being  profitably  worked  for 
their  product  so  as  to  make  the  land  more  valuable  for  mining  than  for  agriculture, 
a  title  to  them  acquired  under  the  preemption  act  can  not  be  successfully  assailed. 

The  doctrine  announced  by  the  court  would  apply  with  equal  force 
to  land  of  the  character  involved  here.  This  laud  has  timber  ou  it 
that  is  valuable  for  wood.  It  is  not  shown  that  it  has  any  considerable 
timber  valuable  for  sawing,  but  there  is  a  great  quantity  that  may  be 
used  in  buruiug  lime,  for  which  purpose,  it  appears,  the  transferees 
have  secured  it,  and  so  far  as  demonstrated  at  the  time  the  entry  was 
made,  it  was  more  valuable  for  that  purpose  than  for  mining. 

Discoveries  made  subsequent  to  Hiller's  purchase,  can  not  be  used 
to  defeat  his  right  to  the  land.  The  conditions  that  pertained  at  the 
date  of  entry  control,  and  not  what  may  have  been  developed  since. 
(Arthur  v.  Barle,  21  L.  D.,  92.) 

At  some  time,  prior  to  Hiller's  entry,  there  had  been  some  work  done, 
outside  of  the  Compromise,  such  as  sinking  prospect  holes,  running 
drifts  and  short  tunnels,  and  these  were  visible  at  the  time  of  the 
entry.  While  the  statute  says  that  applicant  must  show  that  the  land 
''contains  no  mining  or  other  improvements,"  it  is  not  believed  that 
Oougress  contemplated  by  this  that  everything  in  the  way  of  old  exca- 
vations made  with  a  view  to  mining  should  be  construed  as  mining 
improvements.  It  is  fair  to  assume  that  Congress  only  meant  to  pro- 
tect land  upon  which  there  were  mining  improvements  upon  existing 
mining  claims — claims  that  were  alive  and  subsisting  at  the  time. 
There  might  be  evidence  of  **  other  improvements,"  for  agricultural 
purposes,  for  instance,  but  in  such  a  state  of  decay  as  to  induce  rea- 
sonable belief  that  the  tract  had  been  abandoned.  Again,  there  might 
be  present  on  land  evidences  of  former  inhabitancy,  such  as  an  old 
cabin,  but  if  it  were  not  occupied  and  appeared  to  have  been  deserted, 
this  would  not  constitute  an  improvement  within  the  meaning  of  the 
law.  lu  these  instances  it  can  hardly  be  claimed  that  the  land  would 
not  be  subject  to  entry  if  the  records  of  the  local  office  were  clear  as  to 
the  given  tract.  The  same  reasoning,  it  is  thought,  would  apply  to 
abandoned  mining  claims,  notwithstanding  the  presence  of  abandoned 
mining  improvements.  If  the  land  on  which  they  are  situated  is  not 
segregated  by  an  existing  location  or  entry,  the  applicant  would  be 
justified  in  assuming  that  it  is  subject  to  entry. 

It  is  quite  difficult  to  lay  down  any  general  proposition  as  to  what 
will  give  notice  of  mineral  character,  to  parties  seeking  to  enter  under 
non-mineral  laws,  land  which  at  one  time  may  have  been  regarded  as 
mineral,  and  may  have  been  worked  for  mineral  deposits,  but  the  mere 
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naked  fact  that  land  may  have  been  at  some  former  time  worked  for  min- 
eral, is  not,  in  itself,  sufficient  to  defeat  an  entry  otherwise  legal. 

Section  3  of  the  act  of  June  3,  1878,  supraj  under  which  Hiller's 
entry  and  purchase  were  made,  provided : — 

The  register  of  the  land  office  sLall  post  a  notice  of  snch  application  embracing  a 
description  of  the  land  by  legal  subdivisions,  in  his  office,  for  a  period  of  sixty 
days,  and  shall  furnish  the  applicant  with  a  copy  of  the  same  for  publication,  at  the 
expense  of  such  applicant,  in  a  newspaper  published  nearest  the  location  of  the 
premises,  for  a  like  period  of  time. 

The  purpose  of  this  posting  and  publishing  is  to  give  notice  of  the 
application  to  purchase,  in  order  that  any  adverse  claimants  to  the 
land  may  have  opportunity  to  assert  their  claims  and  prevent  the  land 
from  wrongfully  going  to  the  applicant.  In  this  case  the  record  shows 
that  a  notice  of  the  application  was  regularly  posted  by  the  register  in 
the  local  land  office,  for  the  period  required,  and  that  a  like  notice  was 
regularly  given  by  publication  in  a  newspaper,  as  required. 

After  setting  forth  the  fact  of  the  application  and  describing  the 
laud,  both  the  posted  notice  and  the  published  notice  contained  the 
following  warning  and  citation  to  adverse  claimants: 

All  pernous  holding  any  adverse  claim  thereto  are  required  to  present  the  same  at 
this  office  withiu  sixty  days  from  the  first  publication  of  this  notice. 

No  response  was  made  to  these  notices  and  no  adverse  claim  of  any 
kind  was  asserted  within  the  time  fixed  or  at  any  time  before  January 
15,  1890,  which  was  more  than  two  years  after  Hiller's  purchase  and 
entry.  A  contest  was  instituted  January  15,  1890,  but,  without  being 
prosecuted  to  a  hearing,  was  dismissed  by  the  contestants.  The  pres- 
ent contest  was  instituted  more  than  seven  years  after  the  entry  was 
made. 

These  facts  tend  strongly  to  corroborate  and  sustain  the  conclusion 
that  at  the  date  of  Killer's  entry  the  lands  in  question  were  not  claimed 
by  any  one  under  the  raining  laws  and  that  the  previous  mineral  loca- 
tions and  workings  thereon  had  been  abandoned. 

The  protestant  has  failed  to  show,  by  a  preponderance  of  the  evi- 
dence, that  at  the  date  of  Hiller's  entry  the  land  entered  was  known  to 
contain  any  valuable  mineral  deposit  or  was  claimed  under  the  mining 
laws  or  had  mining  improvements  thereon  which  would  defeat  the 
entry. 

Your  office  judgment  is  therefore  reversed  and  the  protest  dismissed. 


BAIL.ROAD  GRANT— PRE-EMPTION  FILING— OCCUPANCY, 

Madsen  V.  Central  Paoifio  R.  R.  Co. 

A  pre-emption  filing  made  after  the  map  of  definite  location  is  filed,  alleging  set- 
tlement prior  to  notice  of  withdrawal,  will  not  in  itself  defeat  the  operation  of 
the  grant. 
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A  claim  of  occupaucyp  set  up  to  defeat  a  railroad  grant,  will  not  serve  such  }>arpo8e, 
if  the  qualifications  of  the  alleged  settler,  and  the  character  of  the  occupancy, 
are  not  made  to  appear. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  January  7,  1898.  (F.  W.  C.) 

An  appeal  bas  been  tiled  on  behalf  of  James  IVIadsen  from  youi 
office  decision  of  January  16, 1896,  in  which  It  is  held  that  the  W.  J  of 
the  NW.  i  of  Sec.  29,  T.  11  N.,  R.  2  W.,  Salt  Lake  City,  Utah,  inured 
to  the  Central  Pacific  Railroad  Company  under  its  grant  made  by  the 
acts  of  July  1,  1862  (12  Stat.,  489),  and  July  2, 1864  (13  Stat.,  356). 

Said  tract  is  within  the  limits  of  the  grant  for  said  company  as 
adjusted  to  the  map  of  definite  location  filed  October  20, 1868,  at  which 
date  the  rights  under  said  grant  attached.  The  order  of  withdrawal 
upon  said  map  of  location  was  made  by  your  office  letter  of  May  15, 1869, 
in  which  the  local  officers  were  instructed, 

shonld  it  appear  that  parties  have  made  bona  fide  settlen^ents  under  the  preempt 
tion  laws  on  any  of  the  land  prior  to  the  date  of  receipt  of  this  order  of  with- 
drawal, Huch  settlers  will  be  permitted  to  prove  up  and  enter  their  claims  either  on 
odd  or  even  sections. 

At  the  time  of  said  withdrawal  it  thus  appears  that  the  rule  of  con- 
struction was  that  the  right  under  this  grant  did  not  attach  until  the 
receipt  of  notice  of  withdrawal  at  the  local  office,  so  that  on  May  26, 
1869,  Bais  Cahoon  was  permitted  to  file  pre-emption  declaratory  state- 
ment for  this  land,  in  which  statement  settlement  was  alleged  April  12, 
1869.  This  filing  remained  of  record  until  in  1888  the  company,  being 
desirous  of  listing  the  land  on  account  of  its  grant,  served  notice  upon 
Cahoon  to  come  forward  and  show  cause  why  his  filing  should  not  be 
canceled,  and  also  presented  affidavits  by  James  and  Jens  Madsen, 
executed  May  16, 1885,  in  which  they  swear  that  at  the  time  of  definite 
location  there  was  no  settlement,  cultivation  or  improvement  whatever 
upon  said  land  belonging  to  or  claimed  by  said  Bais  Cahoon  or  anyone 
else,  but  that  the  land  was  vacant,  unoccupied,  unappropriated  and 
unsettled. 

Cahoon  made  no  response  to  the  notice,  and  the  showing  made  by 
the  company  was  forwarded  by  the  local  officers  with  the  recommen- 
dation that  Cahoon's  filing  be  canceled;  and  by  your  office  letter  of 
August  1, 1888,  an  order  was  issued  to  the  local  officers  directing  the 
cancellation  of  said  filing.  Thereafter,  to  wit,  on  November  18, 1888, 
the  company  was  permitted  to  list  the  tract  on  account  of  its  grant. 

By  letter  of  May  5,  1894,  the  register  transmitted  an  affidavit  by 
James  Madsen,  corroborated  by  Jens  Madsen,  to  the  following  effect: 

That  at  the  time  the  line  of  the  Central  Pacific  Railroad  was  definitely  Axed  a 
bona  fide  Hettler  was  in  the  open,  peaceable,  exclasive  and  notorious,  and  adverse  to 
all  the  world  except  the  Ignited  States,  possession  of  the  same;  that  at  said  time  the 
said  tract  of  land  was  occupied,  appropriated,  interdicted  and  reserved  land  and 
was  not  of  the  character  contemplated  by  the  grant  to  the  said  railroad. 
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Upon  this  allegation  bearing  was  ordered  by  yonr  office  letter  of 
September  13, 1894;  which  was  duly  held. 

The  testimony  offered  is  very  meagre  and  unsatisfactory,  l^o  attempt 
is  made  to  show  a  settlement  by  Gaboon  antedating  the  filing  of  the 
company's  map  of  definite  location.  In  fact,  his  connection  with  the 
land  either  before  or  after  the  definite  location  of  the  road  is  not  shown. 
The  testimony  relied  upon  to  defeat  the  grant  is  to  the  effect  that  one 
Sorensen  was  in  the  occupation  and  cultivation  of  this  land  from  the 
spring  of  1868  until  after  the  filing  of  the  map  of  definite  location. 

No  testimony  was  offered  to  establish  the  qualification  of  said  Sorensen 
further  than  that  of  ODe  Baird,  a  witness  for  Madsen,  who  swears  that 
at  the  date  of  the  definite  location,  October  20,  1868,  Sorensen  was 
seventeen  or  eighteen  years  old.  As  to  whether  he  was  native  or  foreign 
born  is  not  clearly  shown.    It  would  appear  that  he  is  of  foreign  birth. 

Sorensen  never  asserted  a  claim  to  the  land,  so  far  as  shown  by  the 
record,  by  the  tender  of  an  apiJication  to  enter  the  same,  and  from 
the  testimony  it  is  doubtful  if  he  ever  intended  so  doing. 

The  record  filing  by  Gaboon  can  not  be  held  to  have  defeated  the 
grant,  as  it  was  made  subsequently  to  the  filing  of  the  map  of  definite 
location,  and  no  such  showing  has  been  made  in  support  of  the  alleged 
claim  of  Sorensen  as  would  support  a  holding  that  the  tract  was 
excepted  from  the  operation  of  the  grant.  I  therefore  affirm  your  office 
decision. 


DEVOBE  V,  ElEHL. 

Motions  for  review  and  rehearing  denied  by  Secretary  Bliss,  January 
11,  1898.  See  departmental  decision  of  November  12, 1897,  25  L.  D., 
380. 


RAII.ROAI>  GRANT— INDEMNITY  SELECTION— SETTLEMENT. 

Northern  Pacific  R.  R.  Co.  v.  E^emp. 

The  order  of  May  28.  1883,  relieviog  the  Northern  Pacific  company  f^om  specifying 
losses  in  support  of  indemnity  selectionSi  is  only  applicable  to  lands  withdrawn 
for  the  benefit  of  the  grant. 

An  application  to  select  a  tract  as  indemnity,  unaccompanied  by  a  specification  of 
loss,  is  no  bar  to  the  acquisition  of  a  settlement  right  to  the  land  covered  thereby. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  11, 1898.  (F.  W.  C.) 

The  Northern  Pacific  Railroad  Company  has  appealed  from  your 
ofSce  decision  of  February  17, 1896,  holding  for  cancellation  its  indem- 
nity selection  covering  the  W.  i  of  the  NW.  J  of  Sec.  23,  T.  129  N.,  R. 
35  W.,  St.  Cloud  land  district,  Minnesota,  with  a  view  to  allowing  the 
homestead  application  of  Charles  Kemp  covering  said  tract. 
12209— VOL  26 2 


18  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

Kemp's  application  was  tendered  October  18, 1892,  and  covered  the 
W.  i  of  the  NW.  i  and  the  W.  J  of  the  SW.  J  of  said  Sec.  23,  and  was 
rejected  for  conflict  with  the  selection  made  on  account  of  the  grant  for 
the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company. 

This  tract  is  within  the  indemnity  limits  common  to  the  grants  for 
the  last  mentioned  company  on  account  of  the  St.  Vincent  Extension 
of  its  road  and  the  Northern  Pacific  Railroad  Company. 

At  the  dates  of  the  withdrawals  ordered  on  account  of  said  grants, 
the  W.  i  of  the  NW.  J  of  said  section  23  was  embraced  in  the  home- 
stead entry  of  William  J.  Tomkins,  made  April  16,  1868,  and  canceled 
Kovember  29, 1876.  Said  tract  was  therefore  excepted  from  the  opera< 
tion  of  said  withdrawals. 

The  entire  tract  covered  by  Kemp's  application  was  embraced  in  list 
No.  25,  tendered  by  the  Northern  Pacific  Railroad  Company  on  Novem- 
ber 7, 1883;  which  application  to  select  was  rejected  for  conflict  with 
the  grant  for  tbe  St.  Paul,  Minneapolis  and  Manitoba  Railway  Com- 
pany; the  ruling  at  that  time  being  that  the  last  named  company  had 
the  superior  right  within  the  conflicting  limits. 

The  Manitoba  Company  also  made  selection  of  the  tracts  covered  by 
Kemp's  application ;  but  its  selection  was  duly  canceled  October  21, 
1895,  and  said  company  is  not  before  this  Department  urging  any 
claim  as  to  any  of  the  land  covered  by  said  application. 

The  application  to  select  filed  by  the  Northern  Pacific  Railroad  Com- 
pany, before  referred  to,  was  not  accompanied  by  a  designation  of 
losses  as  bases  for  the  selections  covered  by  said  list,  and  the  same 
was  not  supplied  until  April  26,  1892,  when  it  filed  its  re  arranged  list 
No.  25-A. 

As  before  stated,  Kemp's  application  to  make  homestead  entry  was 
tendered  on  October  18, 1892,  and  in  his  appeal  from  the  rejection  of 
said  application  he  alleged  settlement  upon  the  land  and  continuous 
residence  thereon  since  1884.  Upon  this  allegation  of  settlement  hear- 
ing was  duly  ordered,  and  upon  the  testimony  adduced  it  was  shown 
that  he  settled,  as  alleged,  in  July,  1884,  and  with  bis  family  has  con- 
tinuously resided  on  the  land,  that  he  has  cleared,  broke  and  fenced 
about  thirty-three  acres,  built  a  house  and  barn,  dug  a  well,  and  other- 
wise improved  the  land  to  the  value  of  about  $900. 

It  will  be  noted  that  Kemp's  settlement  made  in  1884  was  the  year 
following  the  presentation  of  the  application  to  select  by  the  company; 
but  said  application  to  select  was  not  accompanied  by  a  designation  of 
losses,  as  required  by  the  regulations  in  force  at  the  date  of  the  pre- 
sentation of  said  list.  It  is  claimed  by  the  company,  however,  that  the 
same  was  protected  by  the  order  of  May  28, 1883,  in  which  order  the 
Northern  Pacific  Railroad  Company  was  relieved  from  specifying  a 
basis  for  its  indemnity  selections;  but,  as  held  in  the  case  of  Northern 
Pacific  Railroad  Company  v.  Miller  (11  L.  D.,  428),  the  order  did  not 
apply  to  lands  not  protected  by  withdrawal. 
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As  to  the  tract,  namely,  the  W.  J  of  the  NW.  J,  which  was  covered 
by  the  entry  of  Tomkins  at  the  date  of  the  withdrawal  oo  account  of 
the  Northern  Pacific  grant,  it  mast  be  held,  under  the  authority  of  the 
last  mentioned  decision,  that  said  tract  was  not  protected  by  said  order 
of  May  28, 1883,  and  as  to  said  tract  the  company's  incomplete  selec- 
tion, tendered  in  1883,  was  no  bar  to  the  settlement  by  Kemp.  Your 
office  decision  so  held  and  awarded  Kemp  the  right  to  enter  the  said 
W.  i  of  the  NW.  J,  but  rejected  his  application  as  to  the  W.  ^  of  the 
SW.  4  of  said  Sec.  23;  from  which  action  he  failed  to  appeal. 

Upon  a  review  of  the  matter  no  reason  appears  for  disturbing  the 
action  taken  in  your  said  office  decision,  and  the  same  is  accordingly 
affirmed;  and  upoii  completion  of  entry  t>y  Kemp  within  a  reasonable 
time  to  be  allowed  by  your  office,  the  company's  selection  will  be 
canceled. 


HlLLIABD  V.  LUTZ. 

Petition  for  the  reversal  of  departmental  decision  of  March  16^  1896, 
22  L.  D.,324,  under  the  supervisory  authority  of  the  Department,  denied 
by  Secretary  Bliss,  January  11,  1898.    See  also  23  L.  D.,  400. 


MILLE  LAC  INDIAN  LAND8-PRE-EMPTIOX. 

Mahew  et  al.  V.  McLellan. 

Under  a  pre-emption  filing  for  MiUe  Lac  lands  protected  by  the  second  proviso  to 
section  6,  act  of  January  14, 1889,  wherein  the  right  to  make  final  proof  has  been 
gnspended  by  the  act  of  July  4,  1884,  it  is  incumbent  upon  the  pre- emptor,  dur- 
ing such  period  of  suspension,  to  maintain  his  possessory  right  by  such  acts  as 
will  negative  an  inference  of  abandonment,  if  the  rights  of  an  intervening 
adverse  claimant  are  involved. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  11,  1898.  (E.  B.,  Jr.) 

The  land  involved  in  this  case  is  the  W^  NW^  and  i^  W^  SW^  of  Sec. 
12,  T.  42  1^.,  E.  25  W.,  St.  Cloud,  Minnesota  land  district. 

On  March  13,  1884,  James  F. McLellan  filed  preemption  declaratory 
statement  Ko.  1978  for,  the  land  above  described,  alleging  settlement 
thereon  March  4, 1884.  On  February  3, 1891,  Moses  Mahew  filed  pre- 
emption declaratory  statement  No.  2061  for  the  SWJ  NW  J  and  WJ 
SW^  of  said  section,  and  the  SE^  NE^  of  section  11,  same  township 
and  range,  alleging  settlement  thereon  March  5, 1890.  On  February  3, 
1891,  David  Johnston  filed  pre-emption  declaratory  statement  No.  2022 
for  the  WJ  NWJ  and  WJ  8WJ  of  said  section  12,  alleging  settlement 
thereon  December  29, 1890.  It  thus  appears  that  Johnston's  filing  con- 
flicts with  McLellan's  as  to  all  the  land  claimed  by  the  latter,  and  that 
Mahew's  filing  conflicts  with  McLellan's  as  to  all  the  land  claimed  by 
the  latter  except  the  NWJ  NW|^  of  said  section  12. 
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McLellan  ou  March  12, 1891,  gave  Dotice  of  iotentioD  to  submit  final 
proof  on  April  29, 1891,  before  the  local  office  then  at  Taylor's  Falls. 
That  office  reports  that  **on  the  day  set  for  hearing  (April  29, 1891)  the 
case  was  called  at  10  o'clock  a.  m.,  and  placed  on  the  calendar"  and 
"trial  taken  up  May  7, 1891,"  with  all  the  parties  above  named  present 
and  represented  also  by  counsel.  Instead  of  filing  a  written  protest 
against  McLellan's  filiug,  Mahew  and  Johnston  appear  to  have  pro- 
tested in  person.  On  the  date  last  named  McLellan  submitted  final 
proof  as  in  the  ordinary  course  and,  in  addition,  on  that  day  and  the 
next,  considerable  other  testimony;  and  the  other  parties  each  submit- 
ted testimony.  The  privilege  of  cross-examination  was  freely  allowed 
and  exercised  by  the  respective  parties.  Upon  the  evidence  adduced 
the  local  office  decided,  December  28, 1893,  that  "there  was  no  compli- 
ance" by  McLellan  "with  the  spirit  of  the  law  and  hardly  any  attempt 
to  comply  with  the  letter"  and  rejected  his  ofi'ered  final  proof.  McLel- 
lan appealed.  Pending  the  appeal  Mahew  on  August  11,  1894,  and 
Johnston  on  August  30, 1895,  submitted  final  proof. 

Your  office  on  July  1,  1896,  affirmed  the  decision  of  the  local  office, 
bolding  that  the  evidence  showed  that  McLellan  had  maintained  "but 
a  desultory  connection  with  the  land"  and  that  "his  proof  offered  as  it 
was  in  the  face  of  adverse  claims,  does  not  show  due  compliance  with 
law  and  is  therefore  insufficient."  His  proof  was  accordingly  rejected 
and  his  filing  held  for  cancellation.  It  was  further  said  in  this  con- 
nection that  "  the  respective  rights  and  priorities "  of  Mahew  and 
Johnston  "are  not  involved  in  this  case  and  will  receive  attention  in 
aiKJther  decision."  An  appeal  by  McLellan  which  assigns  several 
grouDds  of  error  brings  the  case  here  for  consideration. 

The  land  in  controversy  is  within  what  was  formerly  known  as  the 
Mille  Lac  Indian  reservation.  The  history  of  legislative  and  depart- 
mental action  affecting  the  lands  in  said  reservation,  commencing  with 
the  treaty  of  February  22, 1855  (10  Stat.  1165)  may  be  readily  gathered 
from  the  cases  of  David  H.  Bobbins  (10  L.  D.  3),  Amanda  J.  Walters 
e<  al  (12  L.  D.  52),  and  Haggberg  et  al.  v.  Mahew  (24  L.  D.  489).  The 
treaties  of  March  11, 18G3  (12  Stat.  1249)  and  May  7, 1864  (13  Stat.  695), 
under  which  these  lands  were  ceded  to  the  United  States  each  contained 
this  provision : 

That  owing  to  the  heretofore  good  conduct  of  the  Mille  Lao  Indians,  they  shall 
not  be  compelled  to  remoVe  so  long  as  they  shall  not  in  aoy  way  interfere  with,  or  in 
any  manner  molest  the  persons  or  property  of  the  whites. 

Notwithstanding  the  right  of  occupancy  thus  conferred  upon  the 
Mille  Lac  Indians  numerous  pre-emption  filings  and  homestead  entries 
for  these  lands  were  allowed  at  the  Taylor  Falls  land  office,  as  would 
seem  under  Departmental  authority,  between  the  year  1877  and  July 
1884,  of  which  McLellan's  was  one. 

On  July  4, 1884  (23  Stat.,  89),  an  act  was  passed  prohibiting  any  dis- 
posal of  said  lands  ^^  until  further  legislation  by  Congress."    McLellan's 
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filing  was  allowed  therefore  prior  to  the  prohibition  of  July  4, 1884,  and 
while  other  filings  and  entries  for  Mille  Lac  lands  were  being  allowed^ 
as  above  stated.  The  ^'farther  legislation"  necessary  to  the  di8x>osal 
of  said  lands  was  enacted  January  14, 1889  (25  Stat.,  642),  and  the 
second  proviso  to  the  sixth  section  thereof  declared : 

That  nothing  in  this  aot  shall  be  held  to  authorize  the  sale  or  other  disposal  under 
its  provision  of  any  tract  upon  which  there  is  a  subsisting,  valid  pre-emption  or 
homestead'entry,  but  any  such  entry  shall  be  proceeded  with  under  the  regulations 
and  decisions  in  force  at  the  date  of  its  allowance,  and  if  found  regular  and  valid^ 
patents  shall  issue  thereon. 

In  the  case  of  Smith  v.  Lochren  (22  L.  D.,  578),  the  latter  having  filed 
a  pre-emption  declaratory  statement,  January  9,  1884,  for  a  certain 
tract  of  said  lands,  it  was  held  (syllabus) : 

A  pre-emption  filing  for  Mille  Lac  lauds,  authorized  by  the  rules  in  force  at  the 
time  of  its  allowance,  is  within  the  spirit  and  intent  of  the  second  proviso  to  section 
6,  act  of  January  14,  1889,  and  is  accordingly  protected  thereby,  if  subsisting  at  the 
date  of  said  act. 

Under  a  filing  of  such  character,  however,  wherein  the  right  to  make  final  proof  i» 
suspended  by  provisions  of  the  act  of  July  4, 1894,  it  is  incumbent  upon  the  pre- 
emptor,  during  such  period  of  suspension,  to  maintain  his  possessory  right  by  such 
acts  as  will  negative  an  inference  of  abandonment,  where  the  rights  of  an  interven- 
ing adverse  claimant  are  involved. 

The  doctrines  of  that  case  both  as  to  the  validity  of  Lochren's  filing^ 
and  the  acts  necessary  to  maintain  the  right  to  the  land  covered  there- 
by apply  directly  and  broadly  to  the  case  at  bar.  While  the  adverse 
claim  in  the  Lochren  case  was  a  homestead  entry  made  under  the  act 
of  February  14, 1889,  supra^  which  not  only  did  not  provide  for  but,  in 
effect,  prohibited  the  initiation  thereafter  of  pre-emption  claims  to 
Mille  Lac  lands,  subsequent  legislation  (joint  resolution  of  December 
19, 1893, 28  Btat.,  570)  expressly  confirmed  all  preemption  filings  made 
within  the  period  specified  in  the  resolution,  that  is— 

between  the  ninth  day  of  January,  eighteen  hundred  and  ninety- one,  the  date  of 
the  decision  of  the  Secretary  of  the  Interior  holding  that  the  lands  within  said  reser- 
vation were  subject  to  disposal  as  other  public  lands  under  the  general  land  laws,  and 
the  date  of  the  receipt  at  the  district  land  office  at  Taylor's  Falls,  in  that  State,  of 
the  letter  from  the  Commissioner  of  the  General  Land  Office,  communicating  to  them 
the  decision  of  the  Secretary  of  the  Interior  of  April  twenty-second,  eighteen  hun- 
dred and  ninety -two,  in  which  it  was  definitely  determined  that  said  lands  were  not 
so  subject  to  disposal,  but  could  only  be  disposed  of  according  to  the  provisions  of 
the  special  act  of  January  fourteenth,  eighteen  hundred  and  eighty-nine — 

and  furthermore,  as  construed  in  Haggberg  et  at.  v,  Mahew,  supra^ 
said  joint  resolution  operated,  also,  to  validate  settlements  on  these 
lands  when  supported  by  pre  emption  filings  made  during  the  said 
period.  The  said  joint  resolution  included  in  its  confirmatory  provi- 
sions homestead  entries  as  well  as  pre-emption  filings  or  entries  and 
thus  beyond  question  placed  both  classes  of  claims  upon  the  same  foot- 
ing. It  only  remains  then  to  decide  whether  McLellau  duly  maintained 
his  rights  under  his  filing  so  as  to  prevent  the  attaching  of  a  superior 
adverse  claim  in  Mahew  or  Johnston. 
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McLellan  made  settlement  on  the  land  on  March  4,  1884.  Daring 
the  rest  of  that  year  he  was  on  the  land,  all  told,  according  to  his  own 
statements,  not  to  exceed  forty-six  days,  in  periods  ranging  from  one 
day  to  fifteen  days  at  the  respective  visits.  During  1885  he  was  on  the 
claim,  he  states,  not  to  exceed  sixty-nine  days,  and  daring  1886  not  to 
exceed  forty  eight  days.  Daring  1887  he  was  there  on  bat  one  occa- 
sion, in  May  of  that  year,  a  few  hours  at  most,  and  did  not  return  to 
the  land  at  all,  thence,  until  about  the  middle  of  March,  1891,' a  period 
of  nearly  four  years.  In  the  seven  years  succeeding  his  settlement  he 
was  thus  on  the  land  only  one  hundred  and  sixty-three  days.  For 
more  than  a  year  subsequent  to  the  visit  in  1887  he  was  living  in  the 
same  county  in  which  the  land  is  situated.  In  June,  1888,  he  left  for 
the  Pacific  Coast,  and  was  absent  in  Washington,  Oregon,  and  British 
Columbia  until  his  return  in  March,  1891.  The  only  improvements 
placed  on  the  land  or  cultivation  thereof  by  him  consisted  in  the  erec- 
tion of  a  small  log  shanty,  the  digging  of  a  shallow  unwalled  well, 
clearing  and  enclosing  with  a  rude  fence  of  brush,  rails,  and  fallen  tim- 
ber about  an  acre  of  ground,  and  the  planting  of  a  few  garden  vege- 
tables in  1884  or  1885.  He  made  no  improvements,  nor  did  any  work 
on  the  land  between  1885  and  March,  1891. 

His  voluntary  absence  from  the  land  for  more  than  four  years  is  inex- 
cusable in  the  face  of  the  adverse  claims  initiated  toward  the  close  of 
that  period  when  the  condition  of  his  improvements  indicated  abandon- 
ment. The  plea  of  his  counsel  that  this  absence  was  justified  by  the 
threatening  attitude  of  the  Indians  finds  no  support  in  the  testimony, 
which  makes  no  allusion  whatever  to  any  interference  by  the  Indians 
nor  any  apprehension  on  McLellan's  part  of  danger  from  that  source, 
Mahew  and  Johnston  had  both  made  settlement  on  the  land  some  time 
prior  to  McLellan's  return,  the  former  in  the  spring  of  1890  and  the 
latter  early  in  January,  1891 — and  their  improvements  were  easily  to 
be  seen,  and  Mahew's  were  seen  by  McLellan  at  that  time.  He  must 
be  held  to  have  abandoned  the  land.  The  foregoing  disposes  of  all  the 
<]uestions  presented  in  the  case. 

The  decision  of  your  oflBce  isafiirmed.  McLellan's  filing  will  be  can- 
celed. The  rights  of  Mahew  and  Johnston,  respectively,  in  the  premises 
have  already  been  determined  in  the  case  of  Haggberg  et  al  v.  Mahew, 
supra. 
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SECOND  HOMESTEAD  ENTRT— ACT  OF  DECEMBER  89,  1804. 

Alix  Heipfner. 

The  right  to  make  a  second  entry  under  the  act  of  December  29, 1894,  cannot  be  rec- 
ognized, where  the  first  entry  was  abandoned  without  any  attempt  to  raise  a 
crop  on  the  lands  embraced  therein. 

A  second  entry  will  not  be  allowed  on  account  of  the  worthless  character  of  the  land 
coTered  by  the  first,  if  such  entry  was  made  without  examination  of  the  land. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  January 
(W.  y.  D.)  13,  1898.     .  (0.  W.  P.) 

The  record  shows  that  on  October  22,  1894,  Alix  Heipftier  made 
homestead  entry,  No.  9728,  of  lots  1, 2  and  3,  and  the  SB.  J  of  the  N W.  J 
of  Sec.  5,  T.  124  1^.,  E.  72  W.,  Aberdeen  land  district,  South  Dakota, 

On  May  6, 1896,  the  said  entryman  filed  a  relinquishment  of  said 
entry,  together  with  an  application  to  make  a  second  homestead  entry, 
embracing,  in  lieu  of  the  aforesaid  land,  the  SW.  \  of  Sec.  11,  T.  123  N., 
R.  75  W. 

In  the  application  it,is  alleged,  substantially,  that  affiant  was  misled 
when  he  made  said  entry;  that  he  had  never  examined  the  tract,  but 
took  the  word  of  another  as  to  its  quality;  that  his  informant  was  one 
whom  affiant  supposed  to  be  well  acquainted  with  the  land,  and  who 
would  not  deceive  him  as  to  its  character,  but  his  informant  was  either 
not  aware  of  the  kind  of  land  he  entered,  or  else  deceived  him;  that 
the  tract  is  very  stony  and  gravelly,  and  not  at  all  suitable  for  raising 
crops  thereon;  that  affiant  erected  a  small  sod  house  on  said  tract 
immediately  after  making  entry,  but  has  not  lived  there  to  amount  to 
much,  as  he  found  he  could  not  farm  the  land. 

The  local  officers  rejected  this  application,  because  the  grounds  set 
out  in  the  petition  do  not  bring  the  case  within  the  provisions  of  the 
act  of  December  29, 1894  (28  Stat.,  599). 

On  appeal,  your  office  held  that  it  not  appearing  "that  Heipfher  ever 
attempted  to  raise  any  crops  upon  the  tract  in  question,"  "  his  aban- 
donment of  the  same  cannot  be  said  to  be  due  to  a  failure  of  crops, 
which  would  be  necessary  in  order  to  bring  his  case  within  the  provi- 
sions of  the  act  of  December  29, 1894  (supra)^  and  since  he  made  his 
entry  without  first  examining  the  land  he  must  suffer  the  consequences 
of  his  own  neglect,"  and  cited  the  case  of  Nikolai  Marteuson  (19  L.  D.^ 
483). 

The  decision  of  your  office  is  approved  and  affirmed. 
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APPLICATION  FOR  SURVEY— ISLAND. 

Archie  G.  Palmer. 

A  bearing  should  be  ordered  on  an  application  for  the  survey  of  an  island  in  a  non- 
navigable  stream,  alleged  to  be  above  high  water  mark,  and  to  contain  more 
than  three  legal  snbdivisions,  and  to  have  been  in  existence  at  the  date  of  the 
adjacent  surveys,  for  if  an  island  of  such  character  was  omitted  from  the  public 
survey  through  fraud  or  mistake  an  order  for  its  survey  may  properly  issue. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  January 

(W,  V.  D.)  .    13^  1898.  (C.  W.  P.) 

• 

On  November  22, 1897,  you  submitted  the  application  of  Archie  6. 
Palmer,  of  Central  City,  Nebraska,  for  the  survey  of  an  island  in  the 
Platte  river,  in  sections  4,  5,  8  and  9,  township  13  north,  range  5  W., 
Nebraska,  and  you  recommend  that  the  application  be  approved  and  a 
survey  ordered. 

From  the  application  it  appears  that  the  island  the  applicant  desires 
to  have  surveyed  contains  about  one  hundred  and  twenty-five  acres  of 
land;  that  the  width  of  the  channel  between  the  island  and  the  main 
shore  of  Long  Island  on  the  south  is  from  two  hundred  and  sixty  to 
three  hundred  feet,  and  between  the  island  and  the  main  shore  of  Prairie 
Island  on  the  north  is  from  twenty-five  to  fifty  feet,  the  depth  of  the 
river  at  ordinary  stages  of  the  water  being  from  about  one  and  a  half 
to  two  feet;  and  that  the  island  is  about  two  feet  above  high  water 
mark,  not  subject  to  overflow,  and  is  fit  for  agricultural  purposes,  and 
that  there  are  no  improvements  upon  the  island,  and  that  it  existed  at 
and  prior  to  the  survey  of  the  township  embracing  said  island. 

The  application  appears  to  have  been  served  upon  the  riparian  owners. 

The  township  was  surveyed  and  the  river  meandered  in  September, 
1862,  and  the  photolithographic  copy  of  the  plat,  submitted  by  you, 
shows  no  island  in  the  locality  described  in  the  application  and  repre- 
sented on  the  accompanying  diagram. 

The  afQdavits  attached  to  the  application  state  that  the  island  was  in 
existence  when  the  township  was  surveyed.  But  William  A.  Wilder, 
Christian  Miller,  and  Mrs.  John  Payne  have  filed  a  protest  against  the 
approval  of  the  application,  claiming  the  island  as  a  part  of  their  lands 
under  the  law  of  riparian  rights.  The  protest  is  accompanied  with 
afQdavits  by  the  protestants  and  two  others,  showing  that  between 
Prairie  Island  and  Long  Island  there  are  numerous  small  tow-heads,  no 
one  of  which  contains  to  exceed  one  acre  of  land,  and  three  small  brush 
islands,  one  of  said  brush  islands  containing  not  to  exceed  fifteen  aeres 
of  land  and  each  of  the  others  not  to  exceed  twenty-five  acres;  that 
said  islands  are  of  no  value  to  any  otheir  person  than  the  owners  of 
adjoining  lands  for  pasturing  stock  at  low  water  time,  and  that  they  are 
covered  with  a  dense  brush  of  willow,  plum  and  a  few  cotton  wood  trees. 

If  these  statements  are  correct,  the  application  for  survey  should  not 
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be  granted.  John  G.  Christenson's  case,  25  L.  D.,  413,  and  the  case  of 
the  Grand  Bapids  and  Indiana  Bailroad  Company  v,  Bntler,  159  U.  S., 
87.  Bnt  if  it  is  a  fact  that  there  was  in  existence,  at  the  date  of  the 
survey,  an  island  in  the  locality  described,  above  high  water  mark  and 
not  subject  to  overflow  and  fit  for  agricultural  purposes,  containing 
about  one  hundred  and  twenty-five  acres  of  land — more  than  three 
legal  subdivisions — which  was  omitted  from  the  survey  of  1862,  it  may 
be  that  the  island  was  omitted  from  the  original  survey  through  fraud 
or  mistake,  so  that  a  survey  should  now  be  granted.  To  determine 
virhether  the  facts  alleged  in  the  application  and  afQdavits  accompany- 
ing it  are  .true,  a  hearing  will  be  necessary.  A  hearing  is  therefore 
ordered,  and  you  will  cause  notice  thereof  to  be  given  to  the  applicant 
for  survey  and  the  owners  of  the  adjacent  lands. 


INDIAN  LAND-APPROVAL  OP  CONVETAJNCE. 

Nancy  Whitbfeathbb. 

It  IB  no  objection  to  the  approval  of  an  Indian  deed  that  a  certified  copy  thereof  ia 
preeented  for  action,  if  the  loss  of  the  original  is  shown,  or  the  castodian  thereof 
refases  to  part  with  its  immediate  possession. 

The  approval  of  an  Indian  deed,  in  the  absence  of  an  intervening  adverse  right, 
relutes^back  to  the  date  of  said  deed,  and  gives  effect  thereto  from  the  time  of 
its  execution. 

Where,  prior  to  the  approval  of  an  Indian  deed,  a  conveyance  adverse  thereto  la 
made,  and  approval  thereof  secured  on  the  gronnd  that  such  action  would  serve 
to  protect  parties  holding  under  the  first  deed,  the  Secretary  of  the  Interior  may 
approve  said  instrament,  leaving  the  parties  claiming  thereunder  to  assert  their 
rights  in  the  courts. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior ^ 

January  13y  1898. 

I  have  the  honor  to  acknowledge  the  reference  by  the  Acting  Secre- 
tary of  a  communication  from  the  Commissioner  of  Indian  Affairs, 
dated  January  10, 1898. 

That  communication  states  that  certain  lands  in  Kansas  were  allotted 
and  patented  December  28, 1859,  to  Nancy  Whitefeather,  a  Shawnee 
Indian;  that  February  25, 1864,  Nancy  Whitefeather  conveyed  sepa- 
rate portions  of  those  lands  to  Brooking  Jefferies  (or  Jeiiries)  and  John 
O'Oonnor,  but  these  conveyances  have  never  been  approved  by  the 
Secretary  of  the  Interior;  that  January  28,  and  29, 1870,  Nancy  White- 
feather having  died  in  about  1868,  Elizabeth  Longtail  and  George 
Washington  claiming  to  be  sole  heirs  of  Nancy  Whitefeather,  conveyed 
to  Harry  McBride  and  Thomas  JeflFries,  respectively,  three  separate 
portions  of  the  land  so  as  aforesaid  conveyed  by  Nancy  Whitefeather; 
that  the  deeds  to  .Harry  McBride  and  Thomas  Jeffries  were  approved 
by  the  Secretary  of  the  Interior  April  18, 1870,  and  June  11, 1870;  that 
subsequently  it  was  discovered  that  Elizabeth  Longtail  and  George 
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Washington  were  not  the  sole  heirs  of  Nancy  Whitefeather  but  were 
heirs  Inheriting  only  an  undivided  one-half  interest  in  her  real  estate; 
that  February  16, 1895,  the  heirs  inheriting  the  other  undivided  one- 
half  interest  conveyed  the  same  to  Win.  J.  Isaac;  that  the  deed  to 
Isaac  was  approved  by  the  Secretary  of  the  Interior  March  19,  1897; 
that  long  previous  to  the  conveyance  to  Isaac  the  title  obtained  by 
Brooking  Jeffries  and  John  O'Connor  from  Nancy  Whitefeather  and 
the  title  obtained  by  Harry  McBride  and  Thomas  Jeffries  from  Eliza- 
beth Longtail  and  George  Washington  had  united  in  the  same  persons; 
that  the  approval  of  the  deed  to  Isaac  was  obtained  upon  the  repre- 
sentation ^Hhat  the  purpose  and  intent  of  said  conveyances  was  to 
quiet  title  in  the  several  vendees  and  holders  of  said  lands  through 
mesne  conveyance  from  the  vendees  (Harry  McBride  and  Thomas  Jeff- 
ries) in  the  deeds  approved  in  1870;"  that  this  representation  has 
proved  to  be  false  and  it  has  been  shown  that  the  Isaac  deed  and  its 
approval  were  obtained  adversely  and  in  hostility  to  the  title  held 
under  the  original  conveyances  of  Nancy  Whitefeather  and  the 
approved  conveyances  of  Elizabeth  Longtail  and  George  Washington. 
It  is  shown  that  at  the  date  of  the  deed  to  Isaac  and  at  the  date  of  its 
approval  the  existing  state  of  the  title  under  the  Nancy  Whitefeather 
deeds  and  those  of  Elizabeth  Longtail  and  George  Washington  was 
fully  shown  by  the  records  of  the  county,  and  that  those  then  holding 
that  title  and  their  grantors  had  been  in  the  actual  and  undisturbed 
occupancy  and  possession  of  these  lands  for  over  twenty-six  years. 

The  communication  of  the  Commissioner  of  Indian  Affairs  then 
submits  for  your  consideration  and  approval  certified  copies  of  the 
original  deeds  from  Nancy  Whitefeather  to  Brooking  Jeffries  and  John 
O'Connor,  respectively,  saying  that  this  is  done 

in  order  to  accomplish  now  what  it  considored  and  held  that  it  was  doing  when 
this  office  recommended  the  approval  of  the  Isaac  deed,  viz.,  to  quiet  the  title  of 
innocent  purchasers  and  present  holders  of  said  lands. 

Proof  is  submitted  showing  the  loss  of  the  original  deed  to  Brooking 
Jeffries  and  showing  that  John  O'Connor  now  has  possession  of  the 
original  deed  to  him  and  refuses  to  part  with  the  possession  thereof  or 
permit  an  examination  thereof,  saying  that  he  is  satisfied  it  conveyed 
a  good  title.  In  concluding  his  letter  the  Commissioner  of  Indian 
Affairs  says : 

From  a  retrospection  of  the  former  correspondence  and  a  close  examination  of  the 
latter  I  have  no  heaitancy  in  recommending  the  approval  of  these  certified  copies  of 
said  deedH  as  an  act  of  Justice  to  the  many  innocent  holders  of  town  lots  whose  title 
to  such  land  was  not  complete  by  the  approval  of  the  deeds  executed  by  only  two 
of  the  heirs  of  said  Nancy,  and  do  now  so  recommend. 

Prompt  action  on  these  deeds  is  respectfully  requested  for  the  reason  that  actions 
in  ejectment  are  now  pending  in  the  courts,  and  the  innocent  holders  and  occupants 
are  necessarily  anxious  that  their  titles  should  be  adjusted  as  promptly  as  possible. 

« 

The  reference  to  me  is  for  <<  opinion  as  to  whether  there  are  any  legal 
objections  to  the  approval  of  the  two  certified  copies  of  deeds."    It 
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seems  to  me  that  there  is  do  objection  to  the  fact  that  in  reqaesting 
your  approval  certified  copies  are  presented  instead  of  the  original 
deeds.  The  loss  of  the  Jeffries  deed  and  the  refusal  of  the  custodian  of 
the  O'Connor  deed  to  part  with  the  immediate  possession  thereof  is 
sufficient  reason  for  the  non-production  of  the  originals.  In  the  absence 
of  the  intervening  approved  deed  to  Isaac,  there  is  no  doubt  that  a 
present  approval  of  the  Whitefeather  deeds  would  relate  back  to  the 
date  thereof  and  give  effect  and  validity  thereto,  from  the  time  of  their 
execution.  (Pickens  r.  Lomax,  145  U.  S.,  310;  See  also  George  Big 
Knife,  13  L.  D.,  511.)  Ko  statutory  provision  will  in  any  event  be 
violated  by  their  present  approval,  but  whether  an  approval  at  this 
time  can  relate  back  to  the  date  of  the  Nancy  Whitefeather  deeds  as 
against  any  title  which  may  have  been  obtained  under  the  intervening 
approved  Isaac  deed,  is  subject  to  question.  If  the  date  of  a  present 
approval  is  clearly  shown  therein  so  that  upon  contracting  it  with  the 
approval  of  the  Isaac  deed  the  precedence  of  the  former  in  the  order  of 
time  will  be  apparent,  no  injury  or  injustice  will  be  done  to  Isaac  or 
anyone  claiming  under  him.  If,  by  reason  of  the  approval  of  the  deed 
to  Isaac,  you  are  without  jurisdiction  and  authority  to  approve  the 
Whitefeather  conveyances,  that  want  of  authority  and  the  consequent 
invalidity  of  a  present  approval  will  be  apparent  and  no  one  can  be 
misled.  In  this  connection  it  is  to  be  observed  that  the  approval  of  the 
Isaac  deed  is  shown  not  alone  by  the  public  records  of  the  Indian  Office, 
but  also  by  the  public  record  of  conveyances  in  the  county  in  which  the 
lands  are  situate. 

Without  your  approval  it  may  be  that  the  holders  of  the  title  under 
the  Nancy  Whitefeather  deeds  will  not  be  able  to  present  to  the  courts 
in  the  pending,  or  other  suits,  any  equities  of  their  own  claim  or  any 
infirmity  in  the  Isaac  deed  growing  out  of  the  record  state  of  the  title 
at  that  time  and  the  existing  and  long-continued  possession  thereunder, 
or  growing  out  of  any  false  representations  which  may  have  been  made 
on  behalf  of  Isaac  in  procuring  the  approval  of  his  deed. 

If  the  conveyances  by  Nancy  Whitefeather  to  Brooking  Jeffries  and 
John  O'Connor  are  deemed  by  you  to  have  been  of  such  a  character  as 
to  merit  your  approval,  in  the  absence  of  any  intervening  approved 
conveyance,  I  believe  that,  in  the  light  of  the  statement  and  recom- 
mendation of  the  Indian  Office,  you  will  be  justified  in  approving  the 
conveyances  shown  by  the  two  certified  copies,  casting  upon  the  appli- 
cants the  duty  of  establishing,  if  they  can,  that  under  the  facts  sur- 
rounding this  transaction  as  they  may  be  developed  by  judicial  inquiry, 
a  present  approval  will  relate  back  to  the  date  of  the  conveyance 
approved  so  as  to  give  it  full  effect  as  of  that  time. 

Approved,  January  13, 1898. 
0.  N.  Bliss,  (Secretary. 
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RAILBO^U)  GRANT— SETTLEMENT  RIGHT8-ESTOPPEL. 

Wight  v.  Central  Pacific  E.  R.  Co. 

A  pre-emptor  who  has  made  an  affidavit  in  support  of  a  railroad  selection,  to  the 
effect  that  he  was  not  residing  upon  the  tract  embraced  within  said  selection,  at 
the  date  when  the  company's  right  attached,  is  estopped  from  setting  up  a  con- 
trary state  of  facts,  as  against  the  heirs  of  one  who  subsequently  purchased  said 
tract  from  the  company. 

A  pre-emption  claim,  based  on  alleged  settlement  prior  to  definite  location,  and  filing 
made  prior  to  notice  of  withdrawal,  can  not  be  held  to  defeat  the  operation  of  a 
railroad  grant,  where  the  fact  of  settlement  is  not  clearly  established,  and  the 
pre-emptor  has  failed  to  show  due  maintenance  of  his  claim  after  his  filing,  and 
it  further  appears  that  the  land  involved  has  been,  for  a  long  term  of  years,  in 
the  adverse  possession  of  one  against  whom  the  pre-emptor  is  estopped  ftom  set- 
ting up  his  alleged  settlement  right. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Jantiarf 
(W.  V.  D.)  i5, 1898.  (F.  W.  C.) 

Lymau  Wight  has  appealed  from  your  office  decision  of  June  13, 
1895,  in  which  it  is  held  that  lot«  1  and  2  and  the  NE.  \  of  the  SW.  \ 
(should  be  NB.  i  of  NW.  \)  of  Sec.  29,  T.  10  N.,  R.  2  W.,  Salt  Lake 
Oity  land  district,  Utah,  inured  to  the  Central  Paciftc  Railroad  Company 
under  its  grant  made  by  the  act  of  July  1, 1802  (12  Stat.,  489),  and  July 
2, 1864  (13  Stat.,  356). 

The  map  showing  the  line  of  definite  location  of  the  company's  road 
opposite  the  tract  in  question  was  filed  on  October  20,  1868,  at  which 
date  the  rights  under  its  grant  attached. 

A  land  office  in  the  Territory  of  Utah  was  not  opened  until  March  9^ 
1869,  and  the  order  of  withdrawal  on. account  of  the  grant  to  the 
Central  Pacific  Railroad  Company  was  not  made  until  May  15, 1869;  so 
that  on  April  3, 1869,  Lyman  Wight  was  permitted  to  file  pre-emption 
declaratory  statement  for  this  land,  in  which  statement  settlement  was 
alleged  March  13, 1869. 

The  company  included  this  tract  in  its  list  No.  3,  filed  November  4, 
1884,  which  listt  was  accompanied  by  an  affidavit  made  by  Wight  on 
the  6th  of  October,  1883,  in  which  he  swears 

that  he  was  not  residing  upon  said  land  at  the  time  the  rights  of  the  Central  Pacific 
Railroad  Company  attached  to  the  same  and  that  he  has  never  resided  thereon  or 
any  part  thereof. 

This  list  stood  unchallenged  until  on  December  19,  1893,  Lyman 
Wight  filed  a  corroborated  affidavit,  in  which  he  alleged  that  at  the 
time  the  line  of  the  Central  Pacific  Railroad  was  definitely  fixed  <<one 
Wight  was  in  the  open,  peaceable,  exclusive  and  notorious,  and  adverse 
possession"  of  the  tract  involved,  as  to  all  the  world  except  the  United 
States,  the  land  at  that  time  being  ^'occupied,  appropriated,  interdicted 
and  reserved  land  and  was  not  of  the  character  contemplated  by  the 
grant  to  the  aforesaid  company." 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  29 

This  affidavit  was  forwarded  to  your  office,  and  by  letter  "F"  of 
January  10, 1894,  a  hearing  was  ordered  to  aflFord  Wight  an  opportunity 
to  prove  the  allegations  of  his  affidavit.  Hearing  was  called  for  March 
20, 1894. 

On  February  7,  1894,  Mrs.  Mary  L.  House,  widow  of  Hiram  House, 
filed  a  petition  asking  to  be  allowed  to  intervene — basing  her  applica- 
tion upon  an  affidavit  alleging  ownership  and  possession  of  the  tract 
Jnvolved  since  March  29,  1888,  through  a~deed  of  conveyance  from  the 
Central  Pacific  Railroad  Company. 

Hearing  was  duly  held,  after  several  continuances,  and  upon  the  testi- 
mony adduced  the  regist-er  and  receiver  were  of  the  opinion  that  no  such 
claim  was  shown  to  exist,  to  the  tract  in  controversy,  at  the  date  of  the 
definite  location  of  the  Central  Pacific  Eailroad,  as  would  withdraw  the 
same  from  thid  operation  of  the  grant  to  said  company,  and  therefore 
held  that  the  land  passed  to  the  railroad  company;  in  which  opinion 
your  office  concurred;  and  Wight  has  appealed  to  this  Department. 

From  a  review  of  the  testimony  it  appears  that  the  present  claimant, 
together  with  his  father,  Louis  Wight,  now  deceased,  made  a  joint  set- 
tlement prior  to  the  filing  of  the  map  of  definite  location  and  to  the 
extension  of  the  operation  of  the  homestead  and  pre-emption  laws  to 
the  lands  in  this  Territory.  Under  the  Territorial  law  the  present  claim- 
ant in  1868  applied  to  the  county  surveyor,  who  made  a  survey  of  the 
land  included  in  this  joint  occupation.  The  claimant  was  at  this  time  a 
duly  qualified  pre-emptor  and  undoubtedly  intended  to  claim  land  in 
bis  own  right  in  addition  to  that  to  be  claimed  by  his  father.  He  and 
his  father  occupied  the  same  house  and  used  the  same  stable  and  other 
buildings  jointly,  and  cultivated  the  greater  part  of  the  tract,  which, 
according  to  the  survey  made, at  that  time  embraced  about  158  acr«  s. 
Aft;er  the  government  survey  of  the  laud  in  1869  it  was  found  that  the 
buidlings  were  all  upon  sectioli  20  and  that  the  cultivated  field  extended 
across  the  tract  here  in  dispute.  At  this  time  the  father  and  son  made 
a  division  of  the  land  claimed,  the  father  entering  under  the  homestead 
law  the  land  in  section  20,  and  the  present  claimant  filing  his  pre- 
emption declaratory  statement,  as  betbre  stated,  for  the  tract  in  question. 

Several  nice  questions  would  be  thus  presented  for  consideration  by 
the  record  made  in  this  case  were  it  not  for  the  fact  that  Wight  made 
the  affidavit  before  referred  to,  in  1883,  in  which  he  swears,  as  before 
stated,  that  he  was  not  residing  upon  the  land  at  the  time  the  rights  of 
the  company  attached  under  its  grant,  and  that  he  never  resided  upon 
any  part  thereof;  and  the  only  explanation  offered  as  to  the  making  of 
said  affidavit  is  that  the  agent  for  the  company  who  secured  said  affida- 
vit informed  him  that  that  was  the  only  way  he  might  secure  the  tract, 
and  that  the  interence  gathered  from  the  representations  made- by  the 
agent  tor  the  company  led  him  to  believe  that  he  would  have  the  pre- 
ferred right  of  purchase  from  the  company  in  the  event  of  its  securing 
patent  for  this  land. 
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Following  the  tiling  of  said  affidavit,  together  with  the  compauy's 
list,  in  1884,  to  wit,  on  the  29th  of  March,  1888,  Hiram  House  purchased 
this  laud,  together  with  other  tracts  in  the  same  section,  from  the  Cen- 
tral Pacific  Bailroad  Company,  and  he  immediately  thereafter  enclosed 
the  entire  tract  within  a  common  fence  and  has  nlaintained  undisputed 
possession  since  said  purchase. 

As  against  the  claimed  rights  and  equities  of  the  heirs  of  House,  who 
has  since  died,  Wight  alleges  that  he  had  an  agreement  with  House  to 
the  effect  that  upon  purchasing  this  land,  together  with  other  tracts 
in  the  same  section,  from  the  railroad  company,  he  (House)  would  con- 
vey to  claimant  the  tracts  here  involved,  Wight  to  pay  House  the 
amount  paid  the  company. 

The  showing  upon  this  question,  resting  as  it  does  upon  the  claim- 
ant's own  testimony,  can  not  be  considered. 

Upon  the  record  as  made  it  must  be  held,  whatever  be  the  effect  of 
Wight's  filing  and  settlement  as  regards  the  company's  grant,  that  he 
would  be  estopped  from  claiming  the  tract  as  against  those  claiming 
under  the  purchase  made  by  Hiram  House.  Even  should  it  be  held, 
therefore,  that  the  tract  was  excepted  from  the  operation  of  the  com- 
pany's grant  by  reason  of  the  alleged  claim  of  Wight  existing  at  the 
date  of  definite  location,  the  equities  of  the  purchaser,  which  are  duly 
protected  by  the  act  of  March  3,  1887  (24  Stat.,  556),  would  be  clearly 
superior  to  the  claim  now  sought  to  be  asserted  by  Wight  under  his 
filing  made,  as  before  stated,  in  18G9. 

After  a  careful  review  of  the  entire  record,  in  view  of  the  doubtful 
character  of  the  settlement  shown  at  the  date  of  the  attachment  of 
rights  under  the  grant;  of  the  fact  that  Wight  had  failed  to  show  that 
his  preemption  claim  had  been  duly  maintained  since  his  filing  made 
in  1869;  that  House  or  his  heirs  have  been  in  undisputed  possession  of 
the  land  since  1888,  under  purchase  from  the  railroad  company,  and 
that  Wight  is  estopped  by  his  own  action  from  now  claiming  as  against 
the  heirs  of  such  purchaser,  it  is  directed  that  Wight's  filing  be  can- 
celed and  the  tract  included  in  a  list  and  submitted  for  approval  as  the 
basis  for  patent  to  be  issued  on  account  of  the  grant. 

For  the  reasons  given  your  office  decision  must  be  and  is  accordingly 
affirmed. 


duress-8Exten(;e  of  imprisonment— settlement  rights. 

Skaggs  bt  al.  v.  Murray. 

It  can  uot  be  held,  under  a  local  statute  that  suspends  civil  rights  during  the  term 
of  a  sentence  of  imprisonment,  that  a  decision  of  the  General  Land  OfiSce  is 
ineffective  for  the  reason  that  the  party  adversely  affected  thereby  had  been 
convicted  and  was  imprisoned  at  the  time  the  judgment  of  the  local  office  wa^ 
rendered. 
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The  preferred  right  of  a  snccessfcil  contestant  can  not  be  defeated  by  an  adverse 

settlement  claim  acquired  subsequently  to  the  initiation  of  the  contest. 
A  minor  can  not  acquire  settlement  rights  under  the  homestead  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  17^  1898.  (C.  W.  P.) 

The  appeal  of  Sarah  E.  Skaggs,  James  Skaggs,  William  Skaggs,  Jr., 
Oora  Skaggs,  and  Edith  Skaggs,  from  your  ofidce  decisions  of  February 
19, 1897,  and  June  4,  1897,  rejecting  their  application  to  contest  the 
homestead  entry,  No.  12,743,  of  William  Murray,  of  lots  5  and  6,  and 
the  S.  i  of  the  S  W.  J  of  Sec.  32,  T.  17  N.,  R.  2  W.,  Guthrie  land  district, 
Oklahopia  Territory,  made  December  26,  1895,  is  before  the  Depart- 
ment. 

On  March  17,  1897,  the  said  Sarah  E.  Skaggs  and  others  filed  their 
application  to  contest  said  entry,  allegiug,  in  substance,  (1)  that  the 
said  Sarah  is  the  wife  of  William  Skaggs;  that  the  other  contestants 
are  the  minor  children  of  the  said  William  Skaggs;  that  on  the  22d  of 
April,  1889,  at  about  thirty  minutes  past  two  o'clock  P.  M.,  the  said 
Sarah  and  said  minor  children,  in  company  with  their  father,  the  said 
William,  settled  upon  said  land;  that  said  settlement  was  made  prior 
to  the  settlement  of  said  eutryman;  that  on  the  30th  of  April,  1889, 
Eobert  M.  McKenzie  made  homestead  entry  of  said  land;  and  on  the 
30th  of  April,  1889,  the  said  William  Skaggs  filed  a  contest  against 
said  last  mentioned  entry,  alleging  prior  settlement;  that  subsequently 
the  said  Murray  filed  a  contest,  alleging  that  both  Skaggs  and  McKen- 
zie were  disqualified  as  "sooners";  that  on  the  3d  of  October,  1890, 
prior  to  the  trial  of  said  contests,  the  said  William  Skaggs  was  arrested 
on  a  charge  of  felony  and  convicted  thereof  on  the  12th  of  February, 
1891,  and  sentenced  to  the  penitentiary  at  Columbus,  Ohio,  for  six 
years,  and  thereby  prevented  from  prosecuting  his  own  contest,  and 
defending  against  the  contest  of  the  said  Murray;  that  by  means  of 
said  conviction  and  imprisonment,  the  said  William  Skaggs  ''became 
civilly  dead,  and  that  the  life  of  his  said  contest  died  or  expired  with 
the  said  conviction  and  sentence  and  confinement  for  the  commission 
of  said  felony,"  and  that  the  contest  of  said  Murray  also '' became /t*no- 
tus  officio^  and  that  all  the  rights  of  property  of  said  William  Skaggs 
vested  in  his  wife  and  minor  children,  and  that  upon  the  conviction 
and  expiration  of  the  contest  aforesaid,  the  U.  S.  Land  Office  was 
divested  of  jurisdiction,  by  operation  of  law,  of  both  the  person  and 
the  subject  matter  of  the  aforesaid  contests;  that  by  reason  of  the  con- 
viction of  the  said  William  Skaggs,  the  said  Sarah  ''became  the  head 
of  the  family,'^  "but  was  prevented  from  asserting  her  rights  by  reason 
of  the  status  of  the  litigation  at  the  time;'^  that  the  acts  of  settlement 
made  by  the  contestants,  and  those  acquired  through  the  said  William 
Skaggs  are  as  follows:  "By  William  Skaggs,  assisted  by  these  plaint- 
iffs," one  dugout,  two  wells,  twenty-four  apple  trees,  one  sod  house, 
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and  ten  acres  of  land  broken,  total  cost  $50,  and  by  the  contestants, 
^<  without  the  assistance  of  William  Skaggs,"  one  box  house,  thirty-five 
acres  broken,  fencing  and  garden,  total  cost  $118.50; 

(2)  That  the  testimony  upon  which  the  forfeiture  of  the  right  of  the 
said  William  Skaggs  to  said  land  was  obtained  was  '<  fraudulent,  false, 
and  untrue." 

(3)  That  said  Murray  was  allowed  to  make  his  homestead  entry  before 
the  contest  proceeding  of  the  said  Murray  and  Skagga  was  formally 
disposed  of,  and  without  notice  t^  the  contestants,  or  any  other  person, 
and  that  the  contest  and  intervention  of  said  Murray  wore  illegal. 

This  affidavit  of  contest  was  rejected  by  the  local  officers,  (1)  because 
William  Skaggs  is  not  civilly  dead,  (2)  because  Mrs.  Skaggs  had  not 
secured  a  divorce,  but,  on  the  contrary,  is  now  living  with  said  William 
as  his  wife,  and  (3)  because  minor  heirs  can  make  no  valid  settlement. 

Upon  appeal  your  office  held  that : 

If  Mrs.  Skaggs  ever  had  any  right  to  this  land  she  has  delayed  too  long  in  assert- 
ing it.  She  does  not  aver  any  ignorance  of  her  hnshand's  protracted  efforts  to  assert 
his  claim  thereto.  She  will  not  be  allowed  to  stand  by  and  await  the  result  of  the 
-protracted  efforts  of  her  husband  to  assert  his  claim  thereto,  until  said  efforts  have 
proven  fruitless,  and  then,  several  years  later,  commence  to  assert  her  own  claim. 
She  has  waited  out  the  statutory  life  of  the  entry  before  making  any  claim  what- 
•ever  in  her  own  right  to  the  premises.    She  now  comes  too  late, 

and  sustained  the  action  of  the  local  officers. 

The  records  of  your  office  show  that  on  April  30,  1889,  Robert  M. 
McKenzie  made  homestead  entry  of  said  land.  On  May  30,  1889, 
William  Skaggs  filed  a  contest  affidavit  against  said  entry,  alleging 
prior  settlement.  On  August  20,  1889,  William  Murray  filed  affidavit 
of  contest  charging  that  both  McKenzie  and  Skaggs  were  disqualified 
as  **  sooners.'' 

A  hearing  was  had,  at  which  Skaggs,  being  in  the  penftentiary  at 
Columbus,  Ohio,  appeared  by  attorney.  Testimony  was  submitted,  and 
the  local  officers  decided  in  favor  of  Murray.  Upon  appeal  your  office, 
by  letter  of  March  12,  1894,  affirmed  said  judgment.  Skaggs  and 
McKenzie  appealed.  While  the  appeals  were  pending  before  the 
Department,  Skaggs  moved  for  a  rehearing.  On  September  7, 1895, 
the  Department  denied  Skaggs's  motion  for  rehearing,  without  preju- 
dice, and  affirmed  the  decision  of  your  office.  On  November  22,  1896, 
the  Department  denied  a  motion  for  review,  filed  by  McKenzie,  and 
McKenzie's  entry  was  canceled  by  your  office  letter  of  December  19, 
1895.  On  December  29, 1895,  Murray  made  homestead  entry  of  said 
land.  Skaggs  filed  a  motion  for  rehearing,  and  on  January  31,  1896, 
appealed  from  the  action  of  your  office  canceling  McKenzie's  entry. 
Said  motion  for  rehearing  was  denied  on  February  10, 1890,  and  appeal 
dismissed  on  December  3, 1896. 

But  it  is  insisted  that  the  decision  against  William  Skaggs  was  void, 
because,  while  the  contest  was  pending,  and  prior  to  the  hearing  before 
the  local  officers,  Skaggs  had  been  convicted  of  a  penitentiary  ofiTence, 
and  was  imprisoned  under  his  sentence,  when  the  judgment  of  the 
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local  officers  was  rendered.  And  a  provision  in  tbe  laws  of  the  Terri- 
tory of  Oklahoma  is  relied  on  in  support  of  the  contention  that  the 
Land  Office  was  divested  of  jarisdictiou  by  reason  of  such  conviction 
and  imprisonment,  which  reads:  Sec.  21,  Ch.25,  Statutes  of  Oklahoma, 
1890: 

A  sentence  of  imprisonment  in  tbe  tftrritorial  prison  for  any  term  less  than  for  life, 
suspends  all  the  civil  rights  of  the  person  so  sentenced,  and  forfeits  all  pnblic  offices 
and  all  private  trusts,  authority  or  power,  during  the  term  of  such  imprisonment. 

2  New  York  Revised  Statutes,  101,  Sec.  19,  declares  that 

« 

a  sentence  of  imprisonment  in  the  State  prison  for  any  term  less  than  for  life,  sus- 
pends nil  the  civil  rights  of  the  person  so  Heutcnced  .  .  .  during  the  term  of  such 
imprisonment; 

and  the  Court  of  Appeals  of  New  York,  in  the  case  of  Davis  v,  Duffie, 
3  Keyes,  606,  held  that,  under  this  provision,  tbe  service  of  legal  process 
upon  a  convict  in  tbe  State  prison  is  regular  and  valid  to  confer  juris- 
diction ;  that  the  statute  which  ''  suspends  all  tbe  civil  rights  of  the 
person  "  sentenced  to  tbe  State  prison,  does  not  suspend  the  rights  of 
others  against  him ;  that  he  may  be  sued,  and  the  suit  against  him  may 
be  prosecuted  to  judgment. 

The  provision  in  the  New  York  statute  is  similar  to  the  Oklahoma 
law,  and  tbe  interpretation  of  the  provision  by  the  Court  of  Appeals  of 
New  York  accords  with  sound  reasoning.  It  would  be  strange  indeed^ 
if  a  convict  in  a  State  prison  should  be  exempt  from  ordinary  proceed- 
ings by  action  during  his  imprisonment. 

The  claim  of  Mrs.  Skaggs  to  tbe  land,  independent  of  that  of  her 
hasband,  can  not  be  recognized,  for  the  reason  (if  for  no  other  reason) 
that  the  preferred  right  of  Murray  as  a  successful  contestant  could  not 
be  defeated  by  Mrs.  Skaggs's  settlement  acquired  subsequent  to  the 
initiation  of  his  contest  against  McKenzie's  entry.  Hodges  et  al,  v. 
Oolcord,  24  L.  D.,  221;  Hine  v.  Cliff,  Id,,  432. 

That  the  minor  children  of  William  Skaggs  are  not  qualified  to 
acquire  title  to  public  lands  under  the  homestead  laws  is  apparent.  A 
homestead  eiitryman  must  be  tbe  head  of  a  family,  or  a  person  who 
has  arrived  at  the  age  of  twenty-one  years.  Sec.  2289  of  the  Revised 
Statutes. 

Your  office  decisions  denying  the  application  for  a  hearing  are 
affirmed. 

On  October  1, 1897,  an  application  to  intervene  was  filed  by  Eobert 
M.  McKenzie,  wherein  it  is  alleged,  among  other  things, 

that  the  petitioner  employed  an  attorney  of  Washington,  D.  C,  to  appeal  said  caae 
to  the  Honorable  Secretary  of  the  Interior  for  the  couBideration  of  $50.00,  $48.00  of 
which  was  duly  paid,  and  your  petitioner  rested  in  tbe  assurance  that  said  case  was 
duly  appealed  to  your  Honor,  for  j'our  consideration,  and  he  only  learned  that  such 
was  not  the  case  by  the  letter  mentioned  in  bis  affidavit,  hereunto  attached,  dated 
August  4,  1897,  and  it  was  then  for  the  first  time  that  your  petitioner  learned  that 
his  entry  was  canceled,  on  the  19th  day  of  December,  1895,  by  direction  of  the  Hon- 
orable Commissioner  of  the  General  Land  Office. 
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The  record  in  the  case  of  Skaggs  and  Murray  v,  McEenzie  shows 
that  an  appeal  was  taken  in  behalf  of  McKenzie  from  the  decision  of 
your  office,  and  that  on  September  7, 1895,  the  Department  affirmed 
said  decision;  that  a  motion  for  review  was  then  filed  in  behalf  of 
McKenzie,  which  was  denied  by  the  Department  on  November  22, 1895, 
and  McKenzie's  entry  canceled  by  your  office  letter  of  December  19, 
1895. 

This  motion  being  founded  on  a  misstatement  of  the  record,  affords 
no  proper  grounds  for  intervention.  But  Mrs.  Skaggs's  affidavit  of  con- 
test being  dismissed,  the  motion,  for  that  reason,  is  without  support. 

The  motion  to  intervene  is  dismissed. 


HES  JUDICATA— SUl'ERVISORY  AUTHORITY-PREFERENCE  RIGHT. 

PABCHER  V,   GiLLEN. 

The  rale  of  ren  judicata  aa  applied  by  the  Department  in  determining  whether  a  con- 
test is  barred  by  prior  proceedings,  does  not,  as  against  the  government  and 
third  parties,  place  matters  which  might  have  been  tried  and  determined  upon 
the  same  footing  with  those  which  have  thus  been  disposed  of. 

While  the  legal  title  to  land  remains  in  the  government  the  Secretary  of  the  Interior 
is  charged  with  the  supervisory  authority  and  duty  of  determining  its  proper 
disposition;  and  a  change  in  the  person  holding  the  office  of  Secretary,  does  not 
defeat  or  prevent  a  review  or  reversal  in  any  instance  where  the  Secretary 
making  the  ruling,  or  rendering  the  decision,  if  still  holding  the  office,  would 
be  in  duty  bound  to  review  and  reverse  his  own  act. 

The  preferred  right  of  entry  given  to  the  successful  contestant  by  the  act  of  May 
14,  1880,  can  not  be  held  to  extend  to  one,  who,  under  another  statutory  enact- 
ment, is  disqualified  and  prohibited  from  entering  the  land  involved. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Offide,  January 

17j  1898. 

This  case  involves  the  N  ^  of  the  NW  J  and  lot  1  of  Sec.  12,  T.  39  K, 
R.  6  E.,  Wausau  land  district,  Wisconsin. 

March  10, 1894,  John  Gillen  made  homestead  entry  No.  7121  of  the 
tract,  and  March  24,  1894,  1).  W.  Parcher  filed  an  affidavit  of  contest 
against  this  entry  alleging,  among  other  things,  that  Gillen,  in  advance 
of  their  being  opened  for  settlement,  entered  and  occupied  the  lands, 
of  which  this  tract  is  a  part.  A  hearing  was  had,  at  which  both  par- 
ties were  present  and  introduced  testimony,  the  receiver  alone  presid- 
ing. A  special  agent  was  detailed  to  act  in  place  of  the  register,  who 
was  disqualified.  While  not  present  at  the  hearing,  the  special  agent 
duly  considered  the  written  tranvscription  of  the  testimony  and  there- 
after separate  decisions  were  rendered,  the  receiver  holding  that  the 
charge  of  premature  and  unlawful  entry  was  sustained  by  the  evidence 
and  the  special  agent  holding  that  the  charge  was  not  sustained. 

April  3,  1895,  your  office  approving  the  decision  of  the  receiver,  sus- 
tained Parcher's  contest  and  held  Giilen's  entry  for   cancellation. 
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Gillen  appealed,  and  Ai)ril  22,  1896,  this  Department  afUrmed  your 
office  decision,     (330  L.  and  R.,  463,  uot  reported.) 

Motion  for  a  review  of  the  departmental  deeis>ion  was  filed  by  Gillen, 
the  chief  error  assigned  being  stated  therein  as  follows: 

(1).  In  not  holding  that  the  case  of  Gillen  r.  Beebe  (16  L.  D.,  306),  upon  a  motion 
for  rehearing,  was  res  euljudicata  as  to  the  question  of  whether  or  not  Gillen  was  on 
the  land  in  dispute  prior  to  December  20,  1890,  as  the  application  for  rehearing  in 
that  case  was  based  upon  this  very  point. 

December  15,  1896  (23  L.  D.,  485),  this  Department  revoked  the 
departmental  decision  of  April  28,  1^96,  dismissed  Parcher's  contest, 
and  held  Gillen's  entry  intact,  solely  upon  the  ground  that  the  deci- 
sions in  the  case  of  Gillen  v.  Beebe  (16  L.  D.,  306  and  279  L.  and  E., 
319)  finally  and  conclusively  adjudged  that  Gillen  did  not  prematurely 
or  unlawfully  enter  upon  the  land  in  contest. 

January  12,  1897,  Parcher  filed  a  petition  asking  a  reconsideration 
of  this  last  decision  of  the  Department  and  Gillen  was  duly  notified. 
Briefs  by  both  parties  were  filed;  and  February  24,  1897,  counsel  on 
both  sides  argued  orally  before  the  Department  the  questions  involved 
in  the  case.  My  predecessor  then  concluded  to  defer  action  on  said 
petition  and  to  permit  his  successor  to  decide  it. 

The  whole  case  has  been  recently  re-argued,  both  orally  and  in  writ- 
ing, and  it  is  now  before  me  for  disposition. 

The  record  shows  the  following  facts: 

The  tract  in  contest  is  part  of  the  lands,  commonly  known  as  "water 
reserve  lands,''  which  were  withdrawn  from  settlement  and  entry  by 
the  President's  proclamation  of  April  5, 1881,  and  which  were  restored 
to  settlement  and  entry  under  the  homestead  law,  by  the  act  of  Con- 
gress approved  June  20, 1890  (28  Stat.,  169). 

The  third  section  of  said  act  reads  as  follows : 

Sec.  3.  That  no  rights  of  any  kind  Bhall  attach  hy  reason  of  settlement  or  squat- 
ting npon  any  of  the  lands  hereinhefore  described  before  the  day  on  which  snch 
lands  shall  be  subject  to  homestead  entry  at  the  several  land  offices,,  and  until  said 
lands  are  opened  for  settlement  no  person  shall  enter  npon  and  occupy  the  same^  and 
any  person  yiolating  this  provision  shaU  never  be  permitted  to  enter  any  of  said 
lands  or  acquire  any  title  thereto.  This  act  shall  take  effect  six  mouths  after  its 
approval  by  the  President  of  the  United  States. 

The  act  took  effect  December  20, 1890.  The  receiver,  who  saw  the 
witnesses  and  heard  them  testify,  your  office,  and  the  Department  in 
its  first  decision,  all  concurred  in  finding  from  the  evidence  that  Gillen 
unlawfully  entered  upon  and  occupied  water  reserve  lauds  on  December 
19, 1890,  and  that  he  did  this  for  the  purpose  of  obtaining  an  advantage 
in  the  settlement  and  entry  thereof.  The  record  has  again  been  care- 
fully examined  and  I  am  of  opinion  that  this  finding  is  fully  sustained 
by  the  evidence.  Applied  to  these  facts  the  statute  commands  that 
Gillen  shall  "never  be  permitted  to  enter  any  of  said  lands  or  acquire 
any  title  thereto.'^    Smith  v.  Townsend  (148  U.  S.,  490). 

Gillen  insists  that  by  reason  of  the  proceedings  and  the  decisions  in 
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Gillen  v.  Beebe,  first  decided  March  22, 1893,  (10  L.  D.,  306),  and  reaf- 
firmed February  12, 1894  (279  L.  and  R.  Letter-press  319),  it  was  finally 
and  conclusively  adjudged  that  he  did  not  enter  upon  and  occupy  said 
lands  in  violation  of  the  act  aforesaid ;  and  that  Parcber  and  the  United 
States  are  bound  by  that  adjudication.  Tbis  claim  of  res  judicata  was 
not  made  before  the  local  ofiice  in  the  present  contest  but  was  urged 
by  Gillen  upon  his  appeal  to  your  office  and  again  upon  his  further 
appeal  to  the  Department.  Your  office  in  its  decision  of  April  3,  1895, 
held  that  the  matter  was  not  res  jvdicata  and  this  holding  was  affirmed 
by  the  departmental  decision  of  April  22, 1896,  and  was  afterward  with- 
drawn and  reversed  by  the  departmental  decision  of  December  15, 1896. 
Upon  the  same  record  and  upon  the  same  question  these  two  depart- 
mental decisions  reached  and  announced  opposite  conclusions. 

The  facts  in  the  case  of  Gillen  v.  Beebe  will  be  briefly  stated  in  order 
that  the  application  of  the  contention  made  by  Gillen  and  recognized 
in  the  decision  now  under  review,  may  be  understood.  Beebe  had 
made  homestead  entry  of  a  part  of  the  lands  now  in  question  shortly 
after  9  a.  m.,  the  hour  of  opening  the  local  office,  December  20, 1890, 
being  the  day  upon  which  the  lands  were  opened  to  settlement.  Gillen 
subsequently  made  application  to  enter  all  the  lands  now  in  contro- 
versy, alleging  settlement  between  the  hours  of  12  and  1  a.  m.,  Decem- 
ber 20, 1890,  and  a  hearing  was  had  to  determine  the  respective  rights 
of  Gillen  and  Beebe  to  the  lands  claimed  by  both.  The  evidence  was 
brief  and  without  conflict.  The  point  of  diflerence  was  one  of  law  only. 
Beebe  contended  before  the  local  office  that  the  portion  of  the  statute 
providing 

that  no  rights  of  any  kind  shall  attach  by  reason  of  settlement  sqaattiug  upon  any 
of  the  lauds  hereinbefore  deacribodj  before  the  day  on  which  said  lands  shall  be  sub- 
ject to  homestead  entry  at  the  several  land  offices, 

referred  to  the  business  day  recognized  in  the  practice  of  the  local  office 
and  not  to  the  calendar  day.  It  was  insisted  by  him  that  since  the 
local  office  opened  at  9  a.  m.,  and  since  a  homestead  entry  could  not  be 
made  until  the  local  office  did  open.  Congress  intended  to  inhibit  set- 
tlement up  to  the  moment  when  the  lands  could  be  entered  at  the  local 
office  according  to  its  recognized  hours  for  transacting  business,  and 
that  therefore  Gillen's  settlement  was  premature  and  unlawful  and  could 
not  avail  against  Beebe's  entry.  The  local  officers  held  that  the  statute 
referred  to  the  calendar  day  and  not  to  the  business  day;  that  Gillen's 
settlement  between  the  close  of  the  calendar  day  of  December  19,  and 
9  a.  m.,  December  20,  was  not  premature  or  unlawful,  and  that  Gillen 
had  the  prior  and  better  claim.  On  appeal,  your  office  affirmed  the 
decision  of  the  local  office  in  this  respect  and,  on  further  appeal,  the 
Department  reached  a  like  decision. 

Up  to  this  time  there  had  been  no  claim,  and  no  intimation  of  any 
claim,  that  Gillen  had  entered  upon  water  reserve  lands  prior  to  the 
calendar  day  of  December  20.    Thus  far,  the  claim  of  his  disqualification 
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was  based  exclusively  upon  his  admitted  entry  upon  said  lauds  between 
the  beginning  of  that  calendar  day  and  9  o'clock  in  the  forenoon 
thereof.  Tliis  statement  of  the  very  narrow  issue  tried  and  determined 
respecting  the  qualifications  of  Gilien  is  given  additional  significance 
when  we  consider  the  issue  which  was  tried  and  determined  in  the 
same  case,  respecting  the  qualifications  of  Samuel  H.  Norton,  another 
party  thereto,  who  claimed  settlement  on  the  morning  of  December  20, 
apon  a  part  of  the  lands  included  in  Beebe^s  homestead  entry.  At  the 
bearing  special  inquiry  was  made  to  show  that  Norton  had  in  fact 
entered  upon  water  reserve  lands  on  December  19,  for  the  purpose  of 
examining  the  land  and  selecting  that  which  he  desired.  This  fact  was 
distinctly  pointed  out  in  the  briefs  filed  and  it  was  earnestly  insisted 
that  by  reason  thereof  Norton  was  wholly  disqualified  to  make  entry 
of  any  of  said  lands.  While  the  contention  was  not  recognized  in  the 
decision  of  the  local  office  or  in  that  of  your  office,  it  was  reasserted  in 
the  briefs  and  the  departmental  decision  discussed  the  matter  at  length 
and  expressly  held  Norton  was  disqualified  by  such  premature  and 
unlawful  entry.  The  fact  that  Norton's  disqualification  resulting  from 
what  he  did  before  the  calendar  day  of  December  20,*  was  made  the 
subject  of  inquiry  at  the  hearing,  was  insisted  upon  in  briefs  of  coun- 
sel, and  was  determined  in  the  departmental  decision,  when  contrasted 
with  the  fact  that  there  was  no  such  inquiry,  insistence  or  decision 
relating  to  Gilien,  demonstrates  that  the  question  of  the  latter's  enter- 
ing upon  such  lands  before  the  calendar  day  of  December  20,  and  his 
consequent  disqualification,  was  not  tried  or  determined  in  that  case. 
Beebe  thereafter  filed  a  motion  for  rehearing,  alleging  that  he  had 
recently  been  informed  that  Gilien  had  entered  upon  and  occupied  water 
reserve  lands  upon  December  19,  in  violation  of  the  statute  and  that 
he  had  also  recently  discovered  several  witnesses  who  would  so  testify. 
The  names  of  the  witnesses  were  given  and  their  affidavits  filed. 
Oounter-affidavits  were  filed  upon  the  part  of  Gilien  and  in  passing 
upon  the  motion  the  department  held  (279  L.  and  B.,  319): 

anew  trial  wiH  not  be  granted  on  the  ground  of  newly  discovered  evidence  unless 
snch  evidence  is  of  that  character  to  necessarily  cause  the  trial  court  to  arrive  at  a 
different  conclusion.  It  is  not  shown  to  my  satisfaction  that  the  newly  discovered 
evidence  of  Beehe  would  necessarily  have  that  efl'ect  in  the  case  at  bar,  especially  in 
view  of  the  fact  that  such  evidence  would  all  he  contradicted  by  witnesses  called  by 
GiUen,  jndging  from  the  affidavits  now  before  me. 

mUiard  r.  Lutz  (22  L.  I).,  324;  on  review,  23  L.  D.,  400)  is  a  case  quite 
similar  to  the  one  now  under  discussion.  There,  Lutz,  on  the  ground  of 
settlement  in  the  early  morning  of  December  20,  had  successfully  con- 
tested a  homestead  entry  made  by  another  upon  water  reserve  lands 
immediately  following  the  opening  of  the  local  office,  and  as  the  result 
of  such  contest  was  himsc  If  permitted  to  make  homestead  entry  thereof. 
Later  Lutz's  entry  was  contested  by  a  third  party  on  the  ground  of 
premature  entry  on  December  19,  as  in  this  case,  and  when  this  second 
case  reached  the  Department  it  was  contended  that  the  question  of 
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Lutz^s  quali6cations  was  determined  in  the  first  contest  and  conld  not 
be  made  the  subject  of  further  inquiry.    The  Department  held: 

It  is  obvioiiH  that  strictly  speaking,  any  question  involved  in  the  present  contest 
is  not  res  judicata  by  reason  of  having  been  decided  in  a  former  cont-est  to  which  the 
contestant  herein  was  not  a  pai*ty,  as  one  of  the  essential  elements  of  res  judicata, 
riz.f  identity  of  parties,  is  wanting.  However,  the  Department  in  order  to  prevent 
uselcKS  litigation  has  adopted  the  rule  that  an  issno  once  tried  and  determined 
can  not  bo  nia<le  the  basis  of  a  second  contest.  'If  then  the  question  as  to  whether 
or  not  Lutz  is  disqualitied  by  reason  of  having  entered  npon  water  reserve  lands 
prior  to  the  legal  hour  of  opening  has  been  passed  upon  in  a  former  contest,  that 
question  can  not  again  be  raiseil;  but  if  it  has  not  heretofore  been  adjudicated,  then 
it  is  still  a  proper  subject  of  investigation. 

Tlie  history  of  the  first  contest  is  then  recited  whereby  it  appears 
that  Lutz '8  qualifications  were  not  in  any  manner  questioned  in  the 
first  contest  except  by  a  motion  for  a  rehearing,  which  was  denied. 
The  decision  proceeds: 

It  must  be  clear  from  what  has  been  said  above  that  the  question  as  to  whether 
or  not  Lutz  is  disqnnlitieil  by  reason  of  having  entered  upon  water  reserve  lands 
prior  to  the  legal  hour  of  opening  is  not  an  ''issue  once  tried  and  determined.'^  There 
has  never  been  a. trial  upon  that  point  prior  to  the  present  contest,  nor  did  the 
Department  in  the  former  contest  decide  that  Lutz  was  not  disqualified.  The  quali- 
fications of  Lutz  were  not  in  issue  in  the  former  contest,  and  the  fa<'t  that  the 
Department  declined  upon  good  and  suflicient  grounds  to  remand  the  case  in  order 
that  testiuiony  might  be  taken  upon  that  point  is  no  bar  10  a  subsequent  contest  in 
which  that  issue  is  properly  raised. 

The  motion  for  rehearing  alleging  disqualification  of  the  contestant 
on  account  of  his  going  upon  the  land  on  December  19,  was  common 
to  both  cases.  The  qualifications  of  Lutz  were  not  questioned  at  all 
at  the  hearing  in  the  first  contest.  Gillen's  qualifications,  however, 
were  made  the  subject  of  inquiry  at  the  hearing  in  the  Beebe  contest, 
but  that  inquiry  was  confined  to  the  legal  effect  of  his  entering  upon 
the  land  on  December  20,  and  prior  to  9  a.  m.  thereof.  The  difference 
in  the  two  cases  is  not  such  as  to  prevent  the  application  to  this  case 
of  the  ruling  in  Billiard  v,  Lutz.  The  most  that  can  be  said  of  either 
case  is  that  in  the  first  contest  the  disqualification  of  the  contestant  if 
known  and  proved  by  the  contestee,  would  have  defeated  the  contest. 
Since  settlement  by  one  prohibited  or  disqualified  from  acquiring  any 
right  or  title  to  the  laml  is  unavailing  and  confers  no  right  of  entry 
upon  such  settler,  it  follows  that  where  the  sole  ground  of  a  contest  is 
the  prior  settlement  of  the  contestant  his  disqualification  may  be  suc- 
cessfully interposed  as  a  defense  to  the  contest;  but  if  the  contestee 
admits  the  qualifications  of  the  contestant  or  fails  to  take  issue  thereon, 
the  government  and  third  parties  are  not  thereby  precluded  from 
asserting  such  disqualification.  The  rule  of  res  judicata,  as  applied  in 
the  Dei>artmeut,  does  not,  as  against  the  government  and  third  parties, 
place  matters  which  might  have  been  tried  and  determined  upon  the 
same  footing  with  those  which  have  been  tried  and  determined.  It 
results  that  the  question  of  Gillen's  disqualification  by  reason  of  having 
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entered  apon  water  reserve  lands  on  December  19^  was  not  tried  and 
determined  in  the  case  of  Beebe  v,  Gillen,  and  the  decision  therein  did 
not  preclade  at  rial  and  determination  of  that  question  in  this  case. 

It  is  urged  by  both  parties  that  one  Secretary  of  the  Interior  is 
without  jurisdiction  or  authority  to  review  and  reverse,  upon  the  same 
record,  a  decision  of  a  preceding  Secretary,  the  contestant  insisting 
that  the  decision  of  April  2,  1896,  by  Secretary  Smith,  was  not  subject 
to  review  and  reversal  by  Secretary  Francis,  and  the  contestee  main- 
taining that  the  decision  of  December  15, 1890,  by  Secretary  Francis  is 
not  subject  to  review  and  reversal  by  the  present  Secretary.  If  it  is 
literally  true  that  a  ruling  by  one  Secretary  can  not  be  reviewed  and 
reversed,  upon  the  same  record,  by  a  succeeding  Secretary,  then  the 
decision  of  Secretary  Smith  is  now  the  decision  of  the  Department  in 
this  case,  and  the  decision  by  Secretary  Francis  is  void  because  with- 
out jurisdiction  or  authority.  The  record  at  the  time  of  the  decision  by 
Secretary  Smith  is  the  record  now;  there  have  been  no  changes.  To 
avoid  the  application  of  this  contention  to  the  decision  by  Secretary 
Smith,  contestee  calls  attention  to  the  fact  that  a  motion  for  review 
thereof  was  seasonably  filed  by  him,  and  refers  to  the  llules  of  Prac- 
tice, wherein  provision  is  made  for  the  filing  of  such  motions.  The 
authority  of  the  Secretary  of  the  Interior  is  fixed  by  law  and  not  by 
rules  of  practice  of  his  own  or  his  predecessor's  making.  This  authority 
is  conferred  for  tlie  public  good  and  its  exercise  is  a  duty  pertaining  to 
his  official  station.  Any  act  of  his  would  be  impotent  to  either  divest 
him  of  that  power  or  to  relieve  him  of  that  duty.  The  rules  adopted 
and  promulgated  from  time  to  time  are  intended  to  regulate  and  pro- 
vide for  the  orderly  transaction  and  dispatch  of  the  public  business  by 
law  placed  under  his  direction  and  supervision,  and  do  not  attempt  to 
surrender  any  lawful  authority  or  to  avoid  any  official  duty.  This  is 
plainly  recognized  by  the  rules  now  in  force,  which,  as  a  matter  of  pre- 
caution rather  than  of  necessity,  contain  the  following  express  reser- 
vation in  the  order  for  their  promulgation,  viz.: 

None  of  said  rales  shall  be  construed  to  deprive  the  Secretary  of  tbe  Interior  of 
the  exercise  of  the  directory  and  supervisory  powers  conferred  upon  him  by  law. 

The  Revised  Statutes  of  the  United  States  contain  the  following 
provisions: 

Sec.  441,  The  Secretary  of  the  Interior  is  charged  with  the  supervision  of  public 
business  relating  to  the  following  subjects: 

»  ##«*«■# 

Second,  The  public  lands,  including  mines. 
•  #*##** 

Sec.  453.  The  Commissioner  of  the  General  Land  Office  shall  perform,  under  the 
direction  of  the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respecting 
such  public  lands,  and,  also,  such  as  relate  to  private  claims  of  land,  and  the  issuing 
of  patents  for  all  agents  [grants]  of  land  under  the  authority  of  the  government. 
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Sec.  2478.  The  CommisBioDerof  the  Genera]  Land  Office,  under  the  direction  of  the 
Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into  execution,  by 
appropriate  regulations,  every  part  of  the  provisions  of  this  title  [public  lands] 
not  otherwise  specially  provided  for. 

In  Knight  r.  United  States  Land  Association  (142  U.  S.,  161, 177, 178, 
181),  in  construing  these  sections  and  discussing  the  jurisdiction  and 
power  of  the  Secretary  of  the  Interior  over  proceedings  for  the  dispo- 
sition of  public  lands,  the  court  said : 

The  phrase,  Miuder  the  direction  of  the  Secretary  of  the  Interior,'  as  used  in  these 
sections  of  the  Statutes,  is  not  meaningless,  but  was  intended  as  au  expression  in 
general  terms  of  the  power  of  the  Secretary  to  supervise  and  coutrol  the  extensive 
operations  of  the  Land  Department  of  which  ho  is  the  head.  It  means  that,  in  the 
important  matters  relating  to  the  Kale  and  disposition  of  the  public  domain,  thesur- 
yeyiug  of  private  land  claims  nud  the  issuing  of  patents  thereon,  and  the  adminis- 
tration of  the  trusts  devolving  upon  the  government,  by  reason  of  the  laws  of  Con- 
gress or  under  treaty  stipulations,  respecting  the  public  domain,  the  Secretary  of 
the  Interior  is  the  supervising  agent  of  the  government  to  do  justice  to  all  claimants 
and  preserve  the  rights  of  the  people  of  the  United  States. 

The  rules  prescribed  are  designed  to  facilitate  the  department  in  the  dispatch  of 
business,  not  to  defeat  the  supervision  of  the  Secretary.  For  example,  if,  when  a 
patent  is  about  to  issue,  the  Secretary  should  discover  a  fatal  defect  in  the  proceed- 
ings, or  that  by  reason  of  some  newly  ascertained  fact  the  patent,  if  issued,  would 
have  to  be  annulled,  and  tliat  it  would  be  his  duty  to  ask  the  Attorney-General  to 
institute  proceedings  for  its  annulment,  it  would  hardly  be  seriously  contended  that 
the  Secretary  might  not  interfere  and  prevent  the  execution  of  the  patent.  He  could 
not  be  obliged  to  sit  quietly  and  allow  a  proceeding  to  be  consummated  which  it 
would  be  immediately  his  duty  to  ask  the  Attorney-G'eneral  to  take  measures  to 
annul. 

4»  W  »  »  f>  #  i- 

The  Secretary  is  the  guardian  of  the  people  of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office  oblige  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain  is  waste<l  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government  which  is  a  party  in  interest  in  every 
case  involving  the  survey  and  disposal  of  the  public  lands. 

In  United  States  i\  Schurz  (102  U.  S.,  378, 402),  the  court,  in  referring 
to  the  authority  of  the  officers  of  the  Jand  department,  held : 

From  the  very  nature  of  the  functions  performed  by  these  officers,  and  from  the 
fact  that  a  transfer  of  the  title  from  the  United  States  to  another  owner  follows 
their  favorable  action,  it  must  result  th.at  at  some  stage  or  other  of  the  proceedings 
their  authority  in  the  matter  ceases. 

It  is  equally  clear  that  this  period  is,  at  the  latest,  precisely  when  the  last  act  in 
the  series  esKential  to  the  transfer  of  title  has  been  performed.  Whenever  this  takes 
place,  the  land  has  ceased  to  be  the  land  of  the  government;  or,  to  speak  in  tech- 
nical language,  the  legal  title  has  passed  from  the  government,  and  the  power  of 
these  officers  to  deal  with  it  has  also  passed  away. 

In  New  Orleans  v.  Paine  (147  U.  S.,  261, 266),  in  discussing  the  same 
subject,  the  court  says : 

Until  the  matter  is  closed  by  final  action,  the  proceedings  of  an  officer  of  a  depart- 
ment are  as  much  open  to  review  or  reversal  by  himself,  or  his  successor,  as  are  the 
interlocutory  decrees  of  a  court  open  to  review  upon  the  final  hearing. 
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.In  Michigan  Land  and  Lumber  Oo.  v.  East  (168  U.  8.,  — ),  the  supreme 
court  in  again  passing  upon  the  jurisdiction  of  the  Department,  said: 

It  is,  of  course,  not  pretended  that  when  an  eqai table  title  has  passed  the  land 
department  has  power  to  arbitrarily  destroy  that  equitable  title.  It  has  jurisdic- 
tion,  however,  after  proper  notice  to  the  party  claiming  such  equitable  title,  and 
upon  a  hearing,  to  determine  the  question  whether  or  not  such  title  has  passed. 
(Cornelius  r.  Kessel,  128  U.S.,  456;  Orchard  t\  Alexander,  157  U.  S.,  372, 383;  Parsons 
r.  Venzke,  164  U.  S.,  89.)  In  other  Vords,  the  power  of  the  department  to  inquire 
into  the  extent  and  validity  of  the  rights  claimed  against  the  government  does  not 
cease  until  the  legal  title  has  passed. 

A  consideration  of  these  decisions  interpreting  the  statutes  defining 
the  authority  and  duties  of  the  officers  of  the  laud  department,  clearly 
demonstrates  that  so  long  as  the  legal  title  remains  in  the  government 
the  lands  are  public  within  the  meaning  of  those  statutes  and  the 
laws  under  which  such  lands  are  claimed,  or  are  being  acquired,  are  in 
process  of  administration  under  the  supervision  and  direction  of  the 
Secretary  of  the  Interior. 

The  legal  title  to  the  land  embraced  in  Gillen's  homestead  entry 
remains  in  the  United  States,  and  Gillen,  upon  due  notice  and  after  a 
full  hearing,  is  shown  to  be  prohibited  from  acquiring  title  thereto.  If 
this  entry  remains  Intact  and  a  patent  is  issued  thereon,  a  direct  viola- 
tion of  a  plain  provision  of  the  land  laws  will  receive  official  sanction 
and  approval,  the  rights  of  the  people  of  the  United  States  will  not  be 
preserved,  and  a  proceeding  fatally  defective  will  be  consummated  by 
the  passing  of  the  government  title  to  one  expressly  prohibited  from 
acquiring  it.  Jurisdiction  and  authority  to  apply  the  law  to  these  facts 
and  prevent  this  unlawful  acquisition  of  public  lands  certainly  exists 
somewhere,  and  if  so  it  is  possessed  by  the  courts  or  the  land  depart- 
ment. That  the  courts  are  without  such  jurisdiction  while  the  legal 
title  is  in  the  United  States  is  fully  shown  in  United  States  v.  Schurz, 
supra,  where  at  page  395  the  court  says: 

The  constitution  of  the  United  States  declares  that  Congress  shall  have  power  to 
dispose  of  and  make  nil  needful  rules  and  rogulatiouH  respecting  the  territory  and 
other  property  belongiug  to  the  United  States.  Under  this  provision  the  sale  of  the 
public  lands  was  placed  by  statute  under  the  control  of  the  Secretary  of  the  Interior. 
To  aid  him  in  the  performance  of  this  dnty,  a  bureau  was  created,  at  the  head  of 
which  is  the  Commissioner  of  the  (>eneral  Land-Office,  with  many  subordinates. 
To  them,  as  a  special  tribunal,  Congress  con  tided  the  execution  of  the  laws  which 
regulate  the  surveying,  the  selling,  and  the  general  care  of  these  lands. 

Congress  has  also  enacted  a  system  of  laws  by  which  rights  to  these  lands  may  be 
acquired,  and  the  title  of  the  government  conveyed  to  the  citizen.  This  court  has 
with  a  strong  hand  upheld  the  doctrine  that  so  long  as  the  legal  title  to  these  lands 
remained  in  the  United  States,  and  the  proceedings  for  acquiring  it  were  as  yet 
til  fierif  the  courts  would  not  interfere  to  control  the  exercise  of  the  power  thus 
vested  in  that  tribunal.    To  that  doctrine  we  still  adhere. 

The  holding  thus  announced  has  been  frequently  repeated  by  the 
supreme  court  and  is  too  well  established  to  admit  of  any  question. 
A  suit  by  the  United  States  against  this  entryman  to  recover  the 
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legal  title  to  this  land  can  not  now  be  maintained  because  the  govern- 
ment can  not  recover  a  title  which  it  has  not  lost^  and  becaase  the 
entryman  can  not  be  compelled  to  restore  a  title  which  he  does  not 
possess.  A  suit  by  the  United  States  to  determine  w^hether  the  entry- 
man  has  acquired  an  equitable  title  would  be  equally  unsuccessful  for 
the  reason  that  the  authority  of  the  land  departmeut  over  proceedings 
to  acquire  title  to  public  lands  is  exclusive  and  that  authority  extends 
to  determining  whether  or  not  an  equitable  title  has  passed  and  con- 
tinues uirtil  the  government  has  parted  with  the  legal  title.  (United 
States  I?.  Schurz,  supra ^  e^ud  Michigan  Land  &  Lumber  Co.  t'.  Bust, 
suprcu) 

If  the  contention  under  consideration  is  sound,  it  follows  that  during 
the  period  intervening  between  the  decision  of  Secretary  Smith  or 
Secretary  Francis  and  the  issuance  of  patent,  there  is  a  hiatus  during 
which  jurisdiction  does  not  exist  anywhere;  and  that  the  land  depart- 
ment must  knowingly  issue  a  patent  to  a  disqualified  entryman  as  a 
condition  precedent  to  any  proceeding  to  declare  him  disqualified  and 
not  entitled  to  such  patent.  It  is  not  believed  that  a  contention  which 
leads  to  such  an  anomalous  and  unreasonable  result  finds  sup])ort  in 
either  statutes  or  judicial  decisions.  There  is  no  claim  that  the  conten- 
tion finds  support  in  any  statutory  provision,  and  the  only  judicial 
decisions  cited  in  support  thereof  (United  States  r.  Stone,  2  Wall.,  525; 
Mullen  r.  United  States,  118  U.  S.,  271;  Noble  v.  Union  River  Logging 
Co.,  147  U.  S.,  105)  are  cases  in  which,  after  the  legal  title  had  passed 
from  the  government  the  Secretary  of  the  Interior,  erroneously  assuming 
that  the  land  was  still  within  the  jurisdiction  of  the  land  department, 
attempted  to  revoke  the  patent  or  other  instrument  of  conveyance.  It 
was  held  that  this  was  a  judicial  act  and  required  the  judgment  of  a 
court.  This  would  have  equally  followed  if  there  had  been  no  change 
of  secretary,  (Moore  v.  Eobbins,  96  U.  S.,  530)  and  it  is  not  in  conflict 
with  the  ruling  in  the  other  cases  to  which  reference  has  been  made. 
The  true  rule  drawn  from  an  examination  of  all  of  the  authorities  is 
that  the  jurisdiction  of  the  land  department  ceases  where  the  jurisdic- 
tion of  the  courts  commence,  viz:  when  the  legal  title  passes,  and  that 
there  is  no  hiatus  between  the  termination  of  the  one  and  the  beginning 
of  the  other.  Under  this  rule  the  land  will  always  be  within  a  juris- 
diction which  can  administer  the  law  and  protect  both  public  and 
private  rights. 

The  office  of  the  Secretary  of  the  Interior  is  a  continuing  one.  Its 
incumbents  come  and  go  but  the  oflBce  remains.  The  powers  and  duties 
of  the  office  are  impersonal,  and  operate  uniformly  at  all  times  and 
upon  all  controversies  without  reference  to  who  may  be  exercising  those 
powers  or  i)erforming  those  duties.  A  change  in  the  person  holding 
the  office  does  not  authorize,  and  should  not  invite,  a  review  or  reversal 
of  prior  rulings  or  decisions;  and  neither  does  such  change  prevent  or 
defeat  a  review  or  reversal  in  any  instance  where  the  Secretary  making 
the  ruling  or  rendering  the  decision,  if  still  in  office,  would  be  in  duty 
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boand  to  review  and  reverse  liis  own  act.  Administrative  reasons  as 
well  as  tbe  principles  of  common  justice  require  that  a  secretary  should 
not  disturb  or  reverse  prior  rulings  or  decisions,  except  where  it  is 
affirmatively  shown  that  manifest  injustice  has  been  done  or  the  law 
clearly  misapplied ;  but  this  is  equally  true  of  his  own  rulings  and 
decisions,  and  is  not  limited  to  those  of  his  predecessor. 

So  long  as  the  legal  title  remains  in  the  government  the  Secretary  of 
the  Interior,  whoever  he  may  be,  is  charged  with  the  duty  of  seeing 
that  the  land  is  disposed  of  only  according  to  law.  The  issuance  of  a 
patent  is  the  final  act  and  decision  in  that  disposition  and  with  it  and 
not  before  does  the  supervisory  x)Ower  and  duty  of  the  Secretary  cease. 

The  departmental  decision  of  December  15, 189G,  herein  is  recalled 
and  viicated,  and  the  former  departmental  decision  of  April  22, 1896, 
affirming  your  office  decision  of  April  3,  1895,  is  adhered  to,  subject  to 
the  following  modification: 

By  the  act  of  May  14, 1880  (21  Stat.,  140),  a  contestant  procuring  the 
cancellation  of  a  homestead  entry  is  given  a  preference  right  of  entry 
of  the  land  thereby  relieved  from  entry,  but  this  statute  is  to  be  con- 
strued and  administered  in  harmony  with  others  relating  to  the  dis- 
posal of  the  public  lands  and  can  not  be  held  to  confer  such  preference 
right  upon  one  who  is  by  another  act  prohibited  and  disqualified  from 
making  entry  of  such  land.  Here  it  appears  by  the  testimony  of  the 
contestant,  JParclier,  that  he,  like  Gillen,  entered  upon  these  water 
reserve  lands  December  19th,  during  the  prohibited  period  for  the  pur- 
pose of  selecting  a  tract  for  entry  and  gaining  an  advantage  over  otliers 
in  the  settlement  and  entry  thereof.  Using  the  language  of  the  stat- 
ute, it  follows  that  he  "shall  never  be  permitted  to  enter  any  of  said 
lands  or  acquire  any  title  thereto."  Being  prohibited  from  making 
entry  he  is  equally  excluded  from  the  preference  right  of  entry,  other- 
wise given  to  successful  contestaiits. 

Gillen's  entry  is  hereby  canceled,  Parcher  is  denied  any  preference 
right,  and  the  land  will  be  held  subject  to  entry  by  the  first  qualified 
applicant. 

Prepared  and  approved  by 
Willis  Van  Devanter, 

Assistant  Attorney  General, 


R/VII.ROAD  GRANT— RESERVATIOX-INDIAX  LAN1>S. 

Northern  Pacific  K.  W,  Co.  v.  Maolay. 

Lands  in  the  Bitter  Root  valley  above  the  Loo-Lo  Fork,  included  in  the  reservation 
made  by  the  treaty  of  1S55,  and  surveyed  nnder  section  2,  act  of  June  5,  1872, 
are  excepted  from  the  grant  to  the  Northern  Pacific. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  January 
(W.  V.  D.)  17,  1898.  (J.  L.  M'O.) 

Your  office,  on  Augu3t  30,  1893,  rendered  a  decision  in  the  case  of 
the  Northern  Pacific  Eailroad  Company  v.  Samuel  Maclay,  involving 
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the  N.  i  of  the  NE.  J  and  the  N.  i  of  N  W.  J  of  Sec.  11,  T.  11 N.,  R.  20  W., 
Missoula  land  district,  Montana. 

The  land  described  is  situated  in  the  valley  of  the  Bitter  Root  river, 
above  the  Loo-lo  Fork.  Said  decision  held  Maclay's  pre  emption  entry 
for  approval,  and  rejected  the  claim  of  the  railroad  company. 

On  June  17,  1805,  the  Department  affirmed  said  decision  of  your 
office. 

On  June  29, 1895,  counsel  for  the  railroad  company  filed  a  motion  for 
review,  which  your  office  transmitted  by  letter  of  July  3, 1895. 

The  principal  ground  of  said  motion  for  review  was  that  "the  ques- 
tion of  the  right  of  the  company  to  lands  thus  sicuated  being"  then 
"before  the  United  States  supreme  court  for  determination  in  the  case 
of  the  company  v.  Maclay,  Ko.  762,  it  was  error  to  decide  the  same 
betbre  the  court  rendered  its  decision." 

The  case  was  brought  before  the  United  States  supreme  court  from 
the  circuit  court  of  appeals,  ninth  circuit.  The  latter  court  held  that 
the  tract  in  controversy,  and  others  similarly  situated  (in  the  Bitter 
Root  valley,  above  the  Loo-lo  Fork),  were  not  granted  to  the  Northern 
Pacific  Railroad  Company.     (See  61  Federal  Reporter,  554). 

Action  upon  said  motion  for  review  has  been  suspended  by  the 
Department  pending  a  decision  by  the  supreme  court  in  said  case. 

The  Dei)artment  is  now  in  receipt  of  a  communication  from  counsel 
for  the  company,  in  which  they  state  that  said  company  have  deter- 
mined to  withdraw  their  a2)peal  to  the  United  States  supreme  court  in 
the  Maclay  case;  and  they  suggest  that  it  will  not  be  necessary  longer 
to  continue  the  suspension  of  said  Bitter  Root  valley  cases.  In  fact,  it 
is  within  the  knowledge  of  the  Department  that  said  appeal  has  actu- 
ally been  withdrawn. 

The  land  here  in  controversy  is  within  the  lands  surveyed  under  the 
second  section  of  the  act  of  June  5,  1872  (17  Stat., 22(>-7),  and  is  a  part 
of  the  reservation  made  by  the  treaty  of  1855 — being  in  "the  Bitter- 
Root  valley  above  the  Loo-lo  fork" — and  is  therefore  excepted  from  the 
grant  to  the  railroad  company.  (61  Fed.  Rep.,  554.)  The  railroad  com- 
pany has  now  abandoned  all  claim  to  lands  embraced  within  the  survey 
under  the  act  of  1872,  supra,  and  any  suspension  heretofore  existing  of 
lands  within  that  survey  is  withdrawn. 

No  reason  appears  why  the  departmental  decision  (of  June  17,  1895,) 
heretofore  rendered  should  be  disturbed. 

The  motion  for  review  is  therefore  denied. 


INDIAN  LANDS— LE ASK— ACT  OF  .JUNE  7,  1807. 

Red  Cliff  Reservation. 

UDder  a  patent  for  Indian  lands  chat  contains  a  provision,  authorized  by  treaty, 
that  the  lands  so  conveyed  shall  not  be  alienated  or  leased  without  the  content 
of  the  President,  a  lease  is  inefifective  nntil  approved  by  the  President. 
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The  provisions  of  the  act  of  June  7,  1897,  relative  to  leases  of  ludiau  lauds,  are 
applicable  only  to  allotments  made  under  tbe  act  of  February  8,  1887.  or  other 
acts  of  Congress,  where  the  title  in  fee  has  not  passed  to  the  allottee,  and  do 
not  include  a  lease  executed  by  tbe  heirs  of  an  Indian  patentee  to  whom  title 
has  passed  in  accordance  with  treaty  provisions. 

Assistant  Atiorney-Oeneral  Van  Devanter  to  the  Secretary  of  the  Interior^ 

January  17,  1896.  (H.  G.) 

Your  reference  of  January  6, 1898,  of  the  letter  of  the  Gomniisaioner 
of  Indian  Affairs,  bearing  date  January  4,  1898  (Land  52463-1897, 
5269^1897),  for  an  opinion  upon  the  questions  therein  submitted,  has 
been  under  consideration,  and  I  have  the  honor  to  present  herewith  my 
views  thereon. 

It  appears  from  this  communication  that,  under  departmental  author- 
ity, sealed  proposals  were  invited  for  the  purchase  of  all  the  merchant- 
able timber  upon  the  Red  Cliff  Indian  reservation,  in  Bayfield  county, 
Wisconsin,  to  the  extent,  approximately,  of  one  hundred  million  feet. 
The  successful  bidder  was  required  to  erect  a  mill  within  the  limits  of 
such  reservation,  of  suitable  capacity  for  the  manufacture  of  not  less 
than  ten  million  feet  of  lumber  annually,  of  timber  to  be  purchased 
from  the  allottees  or  patentees  thereon,  and  it  seems,  therefore,  that 
the  duration  of  the  contract  might  extend  to  the  period  of  ten  years. 

In  the  bid  of  Mr.  Frederick  L.  Gilbert,  which  was  accepted  by  the 
Department  on  September  23,  1897,  there  was  a  condition  that  the  gov- 
ernment shall  furnish  him  with  a  mill  site  on  the  reservation,  free  of 
cost,  and  in  the  official  report  of  that  date,  submitting  such  bid  for  the 
consideration  of  the  Department,  it  was  indicated  that  this  condition 
could  not  be  complied  with,  as  the  reservation  land,  with  the  exception 
of  a  very  small  tract,  had  been  allotted  in  severalty  or  patented  to  the 
Indians,  but  the  acting  agent  at  the  La  Pointe  Agency  had  advised 
the  office  of  Indian  Affairs  that  the  Indians  of  the  reservation  would 
willingly  furnish  a  mill  site  thereon,  and  that  there  would  be  no  diffi- 
culty in  that  respect.  Thereafter,  and  on  October  25,  1897.  a  lease 
was  executed  by  and  between  Mr.  Gilbert  and  the  heirs  of  Henry  Buf- 
falo, a  Chippewa  Indian,  deceased,  for  lot  2  of  section  31,  in  township 
61  north,  of  range  3  west,  on  the  Red  Cliff  reservation,  Wisconsin, 
containing  61.58  acres,  for  the  term  of  ten  years  from  the  date  thereof, 
at  an  annual  rental  of  two  hundred  dollars,  payable  annually  in 
advance.  It  has  since  been  determined  by  the  Red  Cliff  Indian  busi- 
ness committee  that  the  lessors  are  the  only  heirs  of  the  decedent  pat- 
entee for  said  lands. 

The  lease  provides  that  it  shall  be  valid  and  binding  only  after  the 
approval  of  the  Secretary  of  the  Interior. 

The  Commissioner  of  Indian  Affairs  states  that  in  view  of  the  situa- 
tion and  the  necessities  of  the  case,  he  is  of  the  opinion  that  the  inter- 
ests of  the  Chippewa  Indians  of  the  Red  Cliff  reservation  would  be 
subserved  by  the  approval  of  the  lease,  and  that  the  rental  of  the 
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demised  premises,  at  two  hundred  dollars  per  annum,  which  is  some- 
thin^  over  three  dollars  per  acre,  appears  to  be  iidequate  and  beneficial 
to  the  lessors. 

He  also  suggests  that  the  lease  should  be  approved  by  the  Secretary 
of  the  Interior,  as  it  so  provides  in  terms,  and  also  by  the  President, 
as  required  by  the  treaty  and  prescribed  by  the  patent. 

The  allotments  or  assignments  to  the  Red  Clifi'  Indians  Avere  patented 
under  the  third  article  ot  the  treaty  with  the  Chippewa  Indians,  con- 
cluded on  September  30, 1864  (10  Stat.,  1109),  which  authorizes  the 
President,  from  time  to  time,  at  his  discretion,  to  cause  the  whole  or 
any  part  of  the  reservation,  set  apart  by  the  treaty,  to  be  surveyed, 
and  to  assign  to  each  head  of  a  family,  or  single  person  over  twenty- 
one  years,  eighty  acres  of  land  for  his  ''or  their"  separate  use,  and  in 
his  discretion,  as  fast  as  the  occupants  of  the  reservations  become 
capable  of  transacting  their  own  affairs,  to  issue  patents  therefor  to 
such  occupants  ''with  such  restrictions  of  the  power  of  alienation  as 
he  may  see  fit  to  impose." 

The  patents  issued  in  conformity  with  this  stipulation  of  the  treaty, 
the  form  of  which  is  submitted  in  the  letter  of  the  Commissioner  of 
Indian  Affairs,  convey  the  title  in  fee  simple  of  the  allotted  portions 
of  the  reservation  to  the  several  allottees  and  patentees,  subject  to  the 
stipulation  that  the  patentees  and  their  heirs  shall  not  sell,  leaise  or  in 
any  manner  alienate  the  tracts  allotted  and  patented  to  them  without 
the  consent  of  the  President  of  the  United  States. 

The  lease  is  ineffective  without  the  consent  of  the  President,  as  his 
approval  is  a  condition  x)recedent  to  its  validity,  under  the  reservation 
in  the  patent,  which  is  expressly  authorized  by  the  terms  of  the  treaty. 
It  should  be  submitted  to  him,  with  your  approval  thereon  endorsed,  if 
you  should  determine  that  such  recommendation  should  be  made. 

The  lessee  desires  an  authoritative  ruling  of  this  Department  upon 
the  validity  of  the  term  of  the  lease,  which  is  ten  years,  in  view  of  recent 
legislation  of  Congress  as  embodied  in  the  Indian  appropriation  act, 
approved  June  7,  1897  (30  Stat.,  85),  wherein  it  is  provided  that 

whenever  it  shall  be  made  to  appear  to  the  Secretary  of  the  luterior  that  by  reason 
of  a^e  or  disability  any  allottee  of  Indian  lands  under  this  or  former  acts  of  Con- 
gress can  not  personally  and  with  benefit  to  himself  occupy  or  improve  his  allotment 
or  any  part  thereof  the  same  may  be  leased,  in  the  discretion  of  the  Secretary,  upon 
such  terms,  regulations  au<l  conditions  as  shall  be  prescribed  by  him,  for  a  term  not 
exceeding  three  years  for  farming  and  grazing  purposes,  or  hve  years  for  mining  or 
business  purposes. 

The  Comu)issioner  intimates  that  this  provision  does  not  apply  to  the 
lease  submitted  in  his  communication,  as  the  allotments  were  made  to 
tlie  Indians  on  the  Red  Clitf  reservation,  and  patents  issued  therefor  in 
fee,  under  the  terms  of  the  third  article  of  the  treaty  with  the  Indians 
of  such  reservation,  prior  to  the  legislation  on  the  subject  of  leasing 
lands  allotted  in  severalty  to  reservation  or  tribal  Indians  and  that  the 
sole  proviso  or  condition  in  such  patents  is  that  none  of  the  land  shall 
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be  sold,  leased  or  in  any  manuer  alienated  without  the  consent  of  the 
President. 

It  is  clear  that  the  lease  does  not  fall  within  the  provisions  of  this 
act.  The  legislation  has  reference  to  allotments,  made  under  the  act  of 
February  8,  1887  (24  Stat.,  388),  or  other  acts  of  Congress,  where  the 
title  in  fee  has  not  passed  to  the  allottees  and  does  not  embrace  cases 
like  the  one  at  bar,  Avhere  the  title  in  fee  has  passed  from  the  United 
States  to  the  allottee. 

The  term  of  a  lease  permitted  under  the  act  of  June  7, 1897,  for  busi- 
ness purposes,  can  not  exceed  five  years,  and  this  limitation  as  to  the 
term  of  the  lease  is  not  the  only  limitation,  as  the  Indian  lessor  must 
be  one  who  by  reason  of  age  or  disability  can  not  personally  and  with 
benefit  to  himself  occupy  or  improve  his  allotment  or  any  part  thereof. 
If.  this  statute  operates  in  a  case  like  the  one  now  under  consideration, 
the  lease  would  be  subject  to  attack,  not  only  because  the  term  of  the 
lease  extends  beyond  the  statutory  limitation  of  five  years,  but  for  the 
further  reason  that  there  is  no  showing  that  the  lessors  are,  on  account 
of  age  or  disability,  unable  to  successfully  occupy  or  Improve  the  allot- 
ment of  their  ancestor. 

But  the  statute  does  not  apply  to  the  case  at  bar.  The  Indian  lessors 
are  not  allottees  or  heirs  of  an  allottee.  They  are  not  occupying  the 
position  of  heirs  of  an  "allottee  of  Indian  lands"  under  any  act  of 
Congress,  but  ai^e  heirs  of  a  patentee,  whose  patent  was  issued  not  by 
authority  of  an  act  of  Congress,  but  x^ursuant  to  the  terms  of  a  treaty. 
The  provisions  of  such  treaty  have  not  been  abrogated  by  the  act  Of 
Congress  referred  to,  nor  by  any  act  of  Congress.  The  statute  men- 
tioned— that  of  June  7, 1897  (30  Stat.,  85) — is  a  reiteration  of  the  policy 
of  Congress  relating  to  leases  of  Indian  allotments  in  severalty,  and 
its  language  is  similar  to  antecedent  legislation  enacted  as  supplemen- 
tary to  the  act  of  February  8,  1887,  allotting  lands  in  severalty  to  cer- 
tain reservation  Indians  (24  Stat.,  388;  28  Stat.,  304,  900;  29  Stat.,  340). 
It  had  reference  to  allotments  where  the  title  remains  in  the  United 
States  in  trust  for  the  Indians,  for  the  statutory  period,  or  for  such 
additional  period  as  the  President  may,  by  virtue  of  an  allotment  stat- 
ute, impose;  it  has  no  application  to  a  lease  like  the  one  submitted, 
executed  by  the  heirs  of  an  Indian  patentee  to  whom  the  title  has 
passed  from  the  United  States  by  a  patent  issued  under  the  solemn 
provisions  of  a  treaty. 

The  prohibition  of  alienation,  under  the  terms  of  the  treaty,  is  one 
which  the  President  has  seen  "  fit  to  impose,"  using  the  language  of 
the  treaty,  and  is  expressed  in  the  patents  which  convey  the  title  in 
fee,  issued  to  the  Chippewa  Indians  residing  on  the  Ked  Cliff  Indian 
reservation,  and  who  are  those  with  whom  the  treaty  was  made  and 
whose  rights  are  secured  thereby.  It  inhibits  the  Indian  patentee  from 
selling,  leasing,  or  in  any  manner  alienating  his  lands  without  the  con- 
sent of  the  President.    While  this  is  a  provision  in  restraint  of  aliena- 
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tion  it  necessarily  implies  that  the  patentee  has  the  power  to  sell,  lease, 
and  coiivey  the  lands  patented  with  the  consent  of  the  President. 

I  have,  therefore,  to  advise  that,  in  my  opinion,  the  lease  sabmitted 
will  be  valid  upon  the  approval  of  the  President.  The  lease  is  also  by 
its  own  terms  conditioned  upon  your  approval. 

If  it  receives  the  joint  approval  of  the  President  and  of  the  Secretary 
of  the  Interior,  it  will,  in  my  opinion,  be  valid. 

Approved  January  17,  1898, 
0.  N.  Bliss,  Secretary. 


Jackson  et  al.  v.  Garrett. 

Motion  for  rehearing  denied  by  Secretary  Bliss,  January  17,  1898. 
See  25  L.  D.,  273. 


liAILUOAD  GRANT— rXDEMNITY— FORFEITED  LAX1>S. 

Union  Oil  Company. 

The  order  of  November  22,  1897,  suspending  action  relative  to  the  right  of  the  South 
em  Pacific  Company  to  make  indemnity  selections  M'ithiu  the  forfeited  primary 
limits  of  the  Atlantic,  and  Pacific  grant,  revoked,  and  dinM'tions  given  with  respect 
to  the  disposition  of  lands  in  said  limits. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  18,  1898.  (F.  W.  C.) 

November  22, 1897,  the  Department,  on  the  application  of  the  South- 
ern Pacific  liailroad  Company,  issued  an  order  (25  L.  D.,  393),  directing 
your  office  to  suspend  action  upon  that  part  of  departmental  decision  of 
November  6,  1897,  on  review  (25  L.  D.,  351),  relating  to  the  question  of 
the  ri^ht  of  the  Southern  Pacific  Eailroad  Company  to  make  indemnity 
selections  within  the  forfeited  primary  limits  of  the  Atlantic  and  Pacific 
grant.  The  purpose  of  this  order  of  suspension  was  to  withhold  action 
upon  that  particular  portion  of  said  departmental  decision  of  Novem 
ber  6, 1897,  during  the  pendency,  in  the  supreme  court,  of  proceedings 
to  obtain  a  rehearing  and  reconsideration  of  a  prior  decision  therein, 
upon  which  the  departmental  decision  now  in  question  was  based. 

Since  the  issuance  of  said  order  of  suspension  the  Southern  Pacific 
Eailroad  Company  has  presented  to  the  supreme  court  its  petition  for 
rehearing  in  the  case  named  and  that  petition  has  been  considered  and 
denied,  so  that  the  decision  of  the  court  cited  in  the  departmental 
decision  has  now  become  final.  The  said  order  of  suspension  of  No- 
vember 22,  1897,  is  hereby  revoked  and  the  application  of  the  Southern 
Pacific  Eailroad  Company,  which  was  therein  treated  as  a  motion  for 
re-review,  is  hereby  denied. 

In  so  far  as  departmental  letter  of  November  8,  1893,  in  answer  to 
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yoar  office  letter  of  October  25, 1893,  operated  to  defer  the  opening  to 
entry  of  the  lands  embraced  in  what  was  then  known  as  snit  No.  184 
(which  is  the  one  recently  decided  in  the  supreme  court,  as  hereinbefore 
stated)  it  is  hereby  recalled,  and  you  will  proceed  as  theretofore  directed 
in  departmental  letter  of  July  15, 1893,  relating  to  these  lands. 


SECOND  CONTEST— RE8  JIJI>IC  AT  A— JURISDICTION. 

Seixas  V.  Glazieb. 

A  Beoond  contest,  or  second  hearing  on  the  same  charge  is  rarely  permitted,  bnt  the 
mere  fact  that  a  charge  against  an  entry  has  formed  the  basis  of  a  contest,  which 
failed  for  want  of  sufficient  proof,  will  not,  in  itself,  preclude  the  Land  Depart- 
ment from  further  consideration  of  the  same  matter,  if  the  legal  title  to  the 
land  still  remains  in  the  government,  aud  it  is  made  to  clearly  appear  that 
adherence  to  the  former  finding,  or  decision,  will  lead  to  the  patenting  of  public 
land  in  violation  of  express  provisions  of  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office j  January 
(W.  V.  D.)  17y  1898.  (W.  A.  E.) 

The  Department  is  in  receipt  of  yoar  office  letter  of  May  11, 1897, 
retaming,  with  evidence  of  service,  the  motion  for  review,  entertained 
April  24, 1897,  of  departmental  decision  of  January  30,  1897,  in  the 
case  of  Florian  Seixas  v.  Henry  E.  Glazier,  involving  the  !N^W.  J  of  Sec. 
11,  T.  19  N.,  R.  2  W.,  Guthrie,  Oklahoma,  land  district. 

The  history  of  the  case,  briefly  stated,  is  as  follows: 

On  May  3, 1889,  Glazier  filed  soldier's  declaratory  statement  for  the 
above  described  tract,  upon  which  he  made  homestead  entry  on  Octo- 
ber 2, 1889. 

On  August  3,  1891,  Seixas  filed  affidavit  of  contest  alleging  that 
Glazier  had  made  said  entry  for  and  in  behalf  of  the  Cherokee  Land 
and  Investment  Company,  and  for  its  use  and  benefit;  and  that  the 
entryman  has  never  established  his  residence  upon  said  tract. 

A  hearing  was  duly  had  and  resulted  in  a  decision  by  the  local 
officers  in  favor  of  the  defendant. 

On  appeal,  your  office  affirmed  the  action  of  the  register  and  receiver, 
and  on  further  appeal  the  Department  on  July  2, 1894,  affirmed  the 
decision  of  your  office  and  dismissed  the  contest. 

On  May  27,  1895,  Glazier,  after  due  publication,  submitted  final 
proof  in  support  of  his  entry;  and  on  the  same  day  Seixas  filed  a  pro* 
test  against  the  acceptance  of  said  proof,  alleging  that 

the  said  Henry  E.  Glazier  entered  said  land  as  a  homestead  for  the  nse  and  benefit 
of  the  Cherokee  Land  and  Investment  Company,  of  which  said  Glazier  was  the 
President,  and  that  the  improvements  made  by  said  Henry  £.  Glazier,  or  caused  to 
be  made  by  him,  or  pretended  to  be  made  by  him,  were  in  fact  made  or  caused  to  be 
made  by  the  said  Cherokee  Land  and  Investment  Company  for  their  nse  and  benefit* 
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With  this  protest  Seizas  filed  certaiu  papers  as  follows: 

First,  an  alleged  copy  of  a  contract,  entered  into  on  the  first  day  of 
Angust,  1889,  between  twelve  persons  therein  named,  of  whom  Henry 
E.  Glazier  was  one,  associating  themselves  together  into  a  company  for 
the  pnrpose  of  locating  and  building  a  town  or  city  in  Oklahoma,  to  be 
known  as  Cherokee  City.  Three  tracts  are  named  as  part  of  the  capi- 
tal of  said  company,  the  tract  in  controversy  being  one.  Henry  E. 
Glazier  is  named  as  president  of  the  company  for  the  first  six  months 
after  its  organization. 

Second,  an  alleged  copy  of  a  report  made  to  the  members  of  the  com- 
pany by  Glazier,  on  January  24,  1890,  in  which  he  details  the  work 
done  and  expenditures  made  on  behalf  of  the  company,  upon  the  tract 
in  controversy,  as  well  as  upon  the  other  tracts. 

Seixas  further  alleged  in  an  affidavit  attached  to  his  protest  that 
during  the  trial  of  his  contest  against  Glazier's  entry  he  used  every 
eftbrt  to  prove  the  existence  of  the  con  tract  above  referred  to,  but  through 
perjury  and  misrepresentation,  the  said  Henry  E.  Glazier  succeeded  in 
producing  a  preponderance  of  the  evidence  to  the  contrary;  that  affiant 
is  informed  and  has  good  reason  to  believe  that  during  the  month  of 
January,  1894,  his  attorneys  succeeded  in  procuring  a  copy  of  said  con- 
tract, and  of  a  report,  which  copies  are  attached  to  his  protest  and 
made  a  part  thereof;  that  he  believes  he  can  produce  the  original  report. 

The  local  officers  refused  to  reopen  the  question  as  to  whether  Glazier 
bad  made  this  entry  for  his  own  use  and  benefit,  or  for  the  use  and  ben- 
efit of  the  Cherokee  Land  and  Investment  Company,  on  the  ground  that 
that  matter  had  been  adjudicated  and  determined  by  final  decision  of 
the  Department,  Seixas  was,  however,  permitted  to  cross-examine  the 
entryman  and  his  witnesses  on  the  questions  of  residence,  improve- 
ments, etc. 

On  June  26, 1895,  the  local  officers  dismissed  the  protest  and  approved 
the  final  proof,  whereupon  Seixas  appealed  to  your  office,  which,  by 
letter  of  April  18, 1896,  affirmed  the  action  of  the  register  and  receiver. 

On  further  appeal,  the  Department,  on  January  30, 1897,  affirmed 
the  action  of  your  office,  on  the  ground  that  the  question  attempted  to 
be  raised  by  the  protestant  is  res  judicata. 

Motion  for  review  of  said  departmental  decision  was  filed  and  enter- 
tained, as  above  stated,  and  is  now  here  for  consideration. 

On  June  25, 1897,  subsequent  to  the  filing  of  the  motion  for  review, 
the  attorneys  for  Seixas  forwarded  to  the  Department  what  purports 
to  be  the  original  report  made  by  Glazier  to  the  members  of  the  com- 
pany on  January  24, 1890..;    The  identity  of  this  report  is  sworn  to. 

That  part  of  the  report  material  to  the  present  inquiry  reads  as 
follows: 

I  have  the  honor  to  «ui>ti^ti  this  my  report  as  president  of  your  syndicate  showing 
briefly  the  action  aiid  di6|k>8itlofi  of  your  matters  entrusted  to  my  care. 

I  have  ftirther  to  report  that  I  have  expended  the  foUoy^Ing  sums  in  improving  the 
north  west  quarter  Sect.  19-12-2  W.;  filed  on  by  the  writer. 
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Filing  fe« 7. $16.00 

To  quiet  title 25.00 

To  breaking  out  46  acres 95. 00 

Breaking  out  fire  guards.    Protecting  timber ,.  5.00 

Paid  for  fence  posts 13. 00 

Foundation  for  house 12. 00 

Paid  for  fence  wire  and  staples 74. 25 

Lumber,  windows,  doors  for  house 79. 50 

Labor  on  house 29. 70 

Hardware  for  house 3. 75 

Setting  posts  and  stretching  wire 8. 00 

Flue  for  house 6. 50 

Paid  for  surveying,  board,  &c 95. 00 

Cost  me  20.00  for  transportation  for  my  daughter  in  supporting  homestead 

claim 22.50 

$485. 20 

These  figures  does  not  include  anything  for  my  own  time  and  services.  I  have 
spent  eight  months  time  performing  all  kinds  of  labor  necessary  for  the  interests  of 
the  company  and  by  so  doing  neglected  my  own  business,  sacrificing  and  losing  not 
less  than  $2000,  but  as  this  is  not  a  matter  of  charge,  I  will  only  add  that  in  all  ages 
and  countries  the  laborer  is  worthy  of  his  hire.    My  services  were  reasonably  worth 

for  the  nine  months  $900.00. 

«  «  »  «  »  «  ■ « 

To  this  I  have  also  lost  my  further  right  to  use  my  homestead  entry  and  advantage 
of  service  in  the  army,  which  is  worth  several  hundred  dollars.  Yon  will  readily 
see  that  I  have  met  all  expenditures,  including  board  bills,  surveying,  and  in  pro- 
tectiug  interests  of  company.  The  North  West  Quarter  11-19-2  W.,  on  which  I  have 
filed,  ought  to  be  reasonably  worth  $3000.00  or  will  be  worth  that  without  much 
more  additional  expense,  and  will  increase  in  value  yearly. 

The  record  iu  the  original  contest  between  Seixas  and  Glazier  has 
been  called  for  and  examined  for  the  purpose  of  throwing  light  on  the 
present  protest  and  enabling  the  Department  to  arrive  at  a  satisfactory 
conclusion. 

It  appears  that  at  the  original  hearing  the  attorneys  for  Seixas  intro- 
daced  the  contract  above  referred  to,  and  that  the  same  was  identified 
by  Glazier  as  well  as  by  other  members  of  the  company.  The  attorneys 
then  asked  that  the  contract  be  copied  into  the  record,  which  was 
done.  The  original,  that  is,  the  paper  identified  by  Glazier  and  others^ 
is  not  found  with  the  record,  and  was  apparently  not  filed,  the  attor- 
neys for  Seixas  seemingly  relying  solely  on  the  copy  introduced  into 
the  record.  In  this  contract  three  tracts  are  named  as  part  of  the 
capital  of  the  company,  the  tract  in  controversy  being  one.  The  secre- 
tary of  the  company,  testifies  that  he  wrote  in  the  description  of  this 
tract  as  Glazier  had  agreed  to  put  it  in,  and  it  was  generally  understood 
among  the  members  of  the  company  that  said  tract  was  to  be  included. 
Glazier  admits  having  signed  the  contract,  and  says  it  was  the  under- 
standing that  the  Beed  brothers  should  furnish  two  quarter  sections, 
and  Black  (the  vice  president)  and  himself  should  furnish  one  quarter 
section.  He  denies,  however,  that  it  was  ever  his  intention  to  put  in 
the  tract  for  which  he  had  made  homestead  entry,  or  that  he  authorized 
the  secretary  or  any  one  else  to  write  the  description  of  said  tract  in 
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the  contract.  Asked  what  tract  he  and  Black  intended  to  put  in,  he 
replied:  "We  were  not  decided  on  which  J  section  we  would  put  in." 
Afterwards  he  testified  that  he  had  an  idea  of  putting  in  the  SW.  ^  of 
.Sec.  2,  T.  19  N.,  K.  2  W.,  if  he  could  have  found  some  one  to  file  on  it. 

The  report  alleged  to  have  been  made  by  Glazier  to  the  members  of 
the  company  on  January  24, 1890,  was  not  introduced  in  evidence  at 
the  original  hearing,  but  was  referred  to  incidentally  by  several  of  the 
witnesses.  On  cross-examination  Glazier  was  asked:  "Will  ask  you, 
Mr.  Glazier,  whether  in  any  report  to  the  St.  Joe  members  of  this  com- 
pany you  referred  to  this  land  in  dispute  as  company  land!"  His  reply 
was:  "I  did  not." 

In  the  case  of  Moores  v.  Sommer  (on  review,  23  L.  D.,  514),  it  was 
held  that  (syllabus) : 

The  doctrine  of  rta  judicata,  hh  between  the  parties  to  a  controversy,  will  not 
prevent  the  government  fVom  canceling  an  entry  where  it  is  apparent  that  it  can  not 
be  perfected  without  perjnry  on  the  part  of  the  entryman. 

As  before  stated.  Glazier's  declaratory  statement  was  filed  May  3, 

1889,  and  his  homestead  entry  made  October  2, 1889.  The  contract 
between  him  and  others  associating  themselves  into  the  Cherokee  Land 
and  Investment  Company  was  executed  in  August,  1889.  The  written 
report  by  Glazier  to  that  company  which  apparently  acknowledges  that 
the  land  here  in  question  is  being  acquired  by  him  for  that  company, 
and  which  apparently  charges  the  company  with  all  the  expenses  inci- 
dent to  the  entry  and  improvement  of  the  land,  is  dated  January  24, 

1890,  and  Glazier's  final  proof  was  submitted  May  27, 1895. 

Section  2290,  Bev.  Stat.,  as  in  force  when  his  homestead  entry  was 
made,  provides  that  on  an  application  to  make  homestead  entry  the 
applicant  shall  make  af&davit: 

That  snck  application  is  made  for  his  exclusive  use  and  benefit  and  that  his  entry 
is  made  for  the  purpose  of  actual  settlement  and  cultivation  and  not  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  other  person; 

and  section  2291,  Bev.  Stat.,  provides  that  the  entryman,  as  a  part  of  his 
final  proof,  shall  make  affidavit — ^'That  no  part  of  such  land  has  been 
alienated  except  as  provided  in  Section  2288."  The  section  to  which 
reference  is  made  has  application  only  to  alienation  for  church,  cemetery, 
school,  and  right-of-way  purposes  and  is  without  application  here.  If 
Glazier  made  this  entry  not  '<  for  his  exclusive  use  and  benefit  •  •  .  • 
for  the  purpose  of  actual  settlement  and  cultivation  "  but  ^'  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  other  person,"  or  if  at  the  time 
of  submitting  his  final  proof  he  had  alienated  the  land  for  purposes 
other  than  those  specified  in  section  2288,  his  entry  was  thereby  ren- 
dered unlawAil  and  was  one  respecting  which  <4t  is  apparent  that  it 
could  not  be  perfected  without  perjury  on  the  part  of  the  entryman." 

While  the  necessity  for  promptly  and  finally  determining  controver- 
sies arising  in  the  disposal  of  the  public  lands  is  keenly  recognized. 
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and  while  a  second  contest,  or  second  hearing,  upon  the  same  charge 
is  rarely  permitted,  the  mere  fact  that  a  charge  against  an  entry  ha» 
formed  the  basis  of  a  contest  which  failed  for  want  of  sufficient  proof 
will  not  of  its  itself  preclude  the  land  department  from  further  consid- 
eration of  the  same  matter,  if,  while  the  legal  title  remains  in  the 
United  States,  it  is  made  to  clearly  appear  that  adherence  to  the  for- 
mer finding  or  decision  will  lead  to  the  patenting  of  public  land  in  vio- 
lation of  express  provisions  of  law.  While  the  government  retains 
the  legal  title  the  land  laws  are  in  process  of  administration  and  the 
jurisdiction  and  authority  of  the  laud  department  continues.  In  Michi- 
gan Land  &  Lumber  Co.  r.  Bust  (168  U.  S.,  — ),  the  supreme  court  in 
discussing  the  jurisdiction  of  the  Department,  said : 

It  is,  of  coarse,  Dot  pretended  that  when  an  eqnitable  title  has  passed  the  Land 
Department  has  power  to  arbitrarily  destroy  that  equitable  title.  It  has  jurisdic- 
tion, however,  after  proper  potlce  to  the  party  claiming  such  equitable  title,  and 
upon  a  hearing,  to  determine  the  question  whether  or  not  such  title  has  passed. 
(CoroeliuB  r.  Kessel,  128  U.  S.,  456;  Orchard  r.  Alexander,  157  U.  S.,  372-383;  Par- 
sons r.  Venzke,  164  U.  S.,  89.)  In  other  words,  the  power  of  the  department  to 
inquire  into  the  extent  and  validity  of  the  rights  claimed  against  the  government 
does  not  cease  until  the  legal  title  has  passed. 

In  Knight  v.  United  States  Land  Association  (142  U.  S.,  IGl,  178),  in 
discassing  the  jurisdiction  and  power  of  the  Secretary  of  the  Interior 
over  proceedings  for  the  disposition  of  public  lands,  the  conrt  said: 

For  example,  if,  when  a  patent  is  aV>out  to  issue,  the  Secretary  should  discover  a 
fatal  defect  in  the  proceedings,  or  that  by  reason  of  some  newly  ascertained  fact 
the  patent,  if  issued,  would  have  to  be  annulled,  and  that  it  would  be  his  duty  to 
aflk  the  Attorney-General  to  institute  proceedings  for  its  annulment,  it  would 
hardly  be  seriously  contended  that  the  Secretary  might  not  interfere  and  prevent 
the  execution  of  the  patent.  He  could  not  be  obliged  to  sit  ((uietly  and  allow  a 
proceeding  to  be  consummated  which  it  would  be  immediately  his  duty  to  ask  the 
Attorney-General  to  take  measures  to  annul, 

and  on  page  181,  the  court  further  says: 

The  Secretary  is  the  guardian  of  the  people  of  the  United  St-ates  over  the  public 
lands.  The  obligations  of  his  oath  of  office  obliges  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government  which  is  a  party  in  interest  in  every 
case  involving  the  survey  and  disposal  of  the  public  lands. 

The  departmental  decision  of  January  30, 1897,  is  therefore  set  aside 
and  you  are  directed  to  instruct  the  local  officers  to  appoint  a  day  for 
a  further  hearing  upon  the  question  presented  by  the  protest.  Due 
notice  should  be  given  to  both  Glazier  and  the  protestant  and  you  will 
cause  a  special  agent  to  be  present  to  represent  the  government.  The 
case  will  then  be  adjudicated  in  the  light  of  the  evidence  heretofore 
taken  and  of  that  submitted  at  this  new  hearing. 
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PRACTICE— APPEAL— APPLICATION  TO  ENTER-OKLAHOMA. 

Walk  v.  Beaty. 

Under  a  rule  to  show  caaee  \rbj  an  entry  should  not  be  canceled  t1»8  entryman 

may  either  comply  with  the  order,  or  stand  on  the  record  and  appeikl  to  the 

Department. 
The  failare  to  file  a  *'uon-sooner"  affidavit,  with  a  soldier's  declaratory  statement, 

may  be  subsequently  remedied,  even  though  an  intervening  adverse  claim  to  the 

land  may  be  asserted. 
The  case  of  Ijawson  H.  Lemmons,  19  L.  D.,  37,  cited  and  distinguished. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  January 
(W.  V.  D.)  18, 1898.  (G.  B.  G.) 

The  defendant,  William  W.  Beaty,  in  the  case  of  LeflBe  Walk  v. 
said  Beaty,  has  appealed  from  your  office  decisions  of  March  6th  and 
July  23, 1896,  *^  awarding  preference  right  in  the  SW.  J  Sec.  14,  T.  13 
K,  R.  3  B.,  to  Walk." 

The  above  described  land  is  within  the  Oklahoma  land  district  and 
in  what  was  the  Kickapoo  Indian  reservation,  which  lands  were  thrown 
open  to  settlement  and  entry  on  May  23,  1895. 

On  that  day  the  soldier's  declaratory  statement  of  William  W. 
Beaty  was  filed  for  said  land. 

On  August  8, 1895,  Leffie  Walk  filed  a  homestead  application  for  the 
land,  which  was  rejected  by  the  local  officers  on  that  day  for  the  reason 
that  Walk  had  entered  the  Kickapoo  Indian  reservation  subsequent  to 
the  passage  of  the  act  of  March  3, 1893  (27  Stat.,  657),  and  for  conflict 
with  the  soldier's  declaratory  statement  of  the  said  Beaty. 

On  August  14, 1895,  Walk  appealed  to  your  office,  and  with  his  said 
appeal  filed  a  protest  against  the  completion  of  Beaty's  soldier's  declar- 
atory statement.  On  September  11,  1895,  however,  Beaty  completed 
his  soldier's  declaratory  statement  by  making  homestead  entry  for  the 
tract. 

On  March  16, 1806,  your  office  held,  in  view  of  the  showing  made  by 
Walk,  that  he  was  not  disqualified  because  of  his  presence  in  the  Kicka- 
poo country  prior  to  the  date  of  the  opening,  but  stated  that  this  rul- 
ing would  not  be  understood  as  relieving  Walk  from  contest  by  any 
party  who  could  show  the  facts  to  be  otherwise  than  alleged  by  him, 
and  in  view  of  his  allegation  of  prior  settlement  the  local  officers  were 
directed  to  order  a  hearing  to  determine  the  respective  rights  of  Walk 
and  Beaty  to  the  tract  in  question. 

Beaty  filed  a  motion  for  review  of  this  decision,  pending  which  the 
local  office  was  called  on  for  a  report  on  the  allegation  of  Walk  that 
Beaty's  application  to  file  his  soldier's  declaratory  statement  was  not 
accompanied  by  a  "non-sooner  affidavit."  This  report  showed  that 
said  soldier's  declaratory  statement  Avas  filed  in  the  local  office  by  John 
H.  Beaty,  as  agent  for  William  W.  Beaty,  and  was  not  accompanied  by 
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such  aflSdavit,  either  by  the  agent  or  his  principal, — it  being  stated 
that  the  filing  <^  was  allowed  without  non-sooner  affidavit  by  oversight." 
Thereupon  your  office  held,  on  the  authority  of  the  case  of  Lawson 
H.  Lemmons  (19  L.  D.,  37),  that— 

Since  Beaty's  application  to  file  his  soldier's  declaratory  statement  was  thus 
defective  when  presented,  it  sbonld  hare  been  rejected,  and  the  intervening  adverse 
claim  of  Walk  wonld  have  prevented  the  perfection  thereof. 

It  was  then  held  that  the  hearing  theretofore  ordered  was  unneces- 
sary,  and  Beaty  was  advised  that  he  would  be  allowed  thirty  days 
from  notice  within  which  to  show  cause  why  his  entry  should  not  be 
canceled  and  Walk  allowed  to  enter  the  tract,  and  that  in  the  event  of 
his  &ilure  to  take  action  within  the  time  specified,  his  entry  would  be 
held  for  cancellation. 

From  this  decision  Beaty  has  appealed  to  the  Department. 

Counsel  for  Walk  has  filed  a  motion  to  dismiss  this  appeal  as  being 
an  appeal  from  an  interlocutory  order  of  the  Commissioner.  It  is  con* 
tended  that  Beaty  should  have  complied  with  the  order  to  show  cause, 
or  have  waited  for  the  order  holding  hi^  entry  for  cancellation  and  then 
appealed  from  such  order.  This  contention  is  not  sound.  Beaty  had 
the  right  either  to  show  cause,  in  compliance  with  the  order  of  the 
Commissioner,  or  stand  on  the  record  and  appeal  to  the  Department. 
He  has  chosen  the  latter  course. 

The  main  question  presented  by  the  record  is,  whether  Beaty's  failure 
to  file  a  ^'non-sooner"  affidavit  with  his  soldier's  declaratory  statement 
was  fatal  to  his  application  in  the  presence  of  the  intervening  claim  of 
Walk. 

The  third  section  of  the  act  of  March  3, 1893,  supra,  entitled,  <^  An 
act  to  ratify  and  confirm  an  agreement  with  the  Kickapoo  Indians  in 
Oklahoma  Territory,  etc.,"  provides,  among  other  things,  that — 

Until  said  lands  are  opened  to  settlement  by  proclamation  of  the  President  of  the 
United  Stntos,  no  person  shall  be  permitted  to  enter  npon  or  oeonpy  any  of  said 
lands;  and  any  person  violating  this  provision  shall  never  be  permitted  to  make 
entry  of  any  of  said  lands  or  acquire  any  title  thereto. 

The  President's  proclamation  opening  the  Eickapoo  lands  was  made 
on  May  18, 1895  (20  L.  D.,  470),  and  on  that  day  departmental  instruc- 
tions in  reference  thereto  were  issued,  which  directed,  among  other 
things,  that — 

Any  person  applying  to  eoter  or  file  for  a  homestead  under  the  provisions  of  seO" 
tion  three  of  the  act  of  March  3,  1893,  Bupra,  will  be  required  first  to  make  affi- 
davit,  in  addition  to  other  requirements,  that  he  did  not  violate  the  law  by  entering 
npon  or  occupying  any  portion  of  said  lands  prior  to  the  time  fixed  in  the  President's 
proclamation  for  legal  entrance  thereon,  the  affidavit  to  accompany  your  returns  for 
the  entry  allowed. 

It  thus  appears  that  the  act  opening  these  lands  imposed  a  disquali- 
fication, for  prematurely  going  thereon,  and  that  the  prescribed  regula- 
tions provided  for  a  declaration,  under  oath,  that  the  law  had  not  been 
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violated.  It  is  clear  that  sack  an  affidavit  sbould  have  been  filed  by 
Beaty  with  his  soldier's  declaratory  statement.  It  is  suggested  that 
those  regulations  have  no  application  to  a  soldiery  but  this  is  not 
believed  to  be  so.  The  language  of  the  regulations  is,  '^any  person 
applying  to  enter  or  file  for  a  homestead"  shall  file  such  an  affidavit. 
The  word  ^^file^  could  not  relate  to  anyone  except  a  soldier.  'So  filing 
except  the  declaratory  statement  filing  of  a  soldier  was  authorized  at 
that  time  for  Oklahoma  lands. 

It  is  also  clear  that  it  was  the  duty  of  the  local  officers  to  reject  the 
filing  for  want  of  the  affidavit  required.  But  inasmuch  as  the  applica- 
tion was  not  rejected,  but  allowed  and  placed  of  record  by  these  offi- 
eers,  it  is  thought  that  no  good  reason  exists  why  the  defect  may  not 
be  supplied,  even  in  the  presence  of  an  adverse  claim.  This  affidavit 
was  not  a  statutory  requirement,  but  a  regulation  of  the  Department. 
The  statute  does  not  disqualify  a  man  because  he  has  failed  to  make 
oath  to  his  qualifications. 

The  requirement  supra  of  the  regulations  was  a  precautionary  meas- 
ure adopted  by  the  Department  under  general  administrative  author- 
ity and  for  the  guidance  of  the  local  officers  in  administering  the  law, 
and  did  not,  in  itself,  impose  a  disqualification. 

So  far  as  appears  from  the  record,  Beaty  was  not  disqualified  to  make 
an  entry  of  the  land.  On  September  11, 1895,  when  he  completed  his 
soldiers'  declaratory  statement  by  making  homestead  entry  for  the 
tract,  he  filed  a  ^^non-sooner"  affidavit;  and  it  is  thought  that  the  ends 
of  justice  will  best  be  met  by  treating  it  as  supplying  the  defect  in  his 
application.  It  does  not  follow,  nor  is  it  now  held,  that  he  was  a  qual- 
ified entryman,  but  only  that  the  conditions  authorizing  the  filing  have 
been  complied  with. 

This  view  is  not  believed  to  be  in  conflict  with  the  decision  of  the 
Department  in  the  Lemmons  case,  supra,  relied  on  by  your  office.  In 
that  case,  one  Daniel  D.  Williams  filed  a  soldier's  declaratory  state- 
ment for  a  tract  of  land  in  Oklahoma,  which  was  suspended  to  allow 
him  to  furnish  ^^  proof  of  his  service  in  the  United  States  Army  during 
the  war."  On  May  31, 1892,  while  such  suspension  still  existed,  Lem- 
mons was  permitted  to  make  homestead  entry  for  the  same  land.  On 
June  6, 1892,  the  suspension  of  the  declaratory  statement  of  Williams 
was  removed  by  his  filing  the  additional  papers,  and  placed  of  record, 
^nd  on  June  24, 1892,  he  was  alloAved  to  complete  his  filing  by  making 
a  homestead  entry.  On  this  state  of  facts  the  Department,  in  direct- 
ing the  cancellation  of  Williams's  entry,  said : 

The  api>lication  of  Williams  being  defective  when  filed,  should  have  been  rejected 
by  the  local  office,  and  the  entry  of  Lemmons  intervening  defeated  any  right  which 
Williams  might  otherwise  have  acquired  by  perfecting  his  defective  application. 

Section  2304  of  the  Bevised  Statutes  provides  that: 

Every  private  soldier  and  officer  who  has  served  in  the  Army  of  the  United  States 
daring  the  recent  rebellion,  for  ninety  days,  and  who  was  honorably  discharged, 
.  shall  be  entitled  to  enter,  etc. 


«  • 
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<^  Service  in  the  United  States  army  during  the  war,"  is  therefore  a 
condition  on  which  depends  the  right  of  a  soldier  to  make  an  entry  of 
public  lands  under  this  section,  and  until  proof  of  that  fact  has  been 
offered  the  soldier  can  have  no  legal  standing  as  a  claimant  before  the 
Department.  There  is,  as  has  been  seen,  no  statutory  provision  which 
makes  the  right  of  entry  of  Kickapoo  lands  dependent  on  any  particu- 
lar proof  that  the  law  has  not  been  violated  by  the  premature  entry 
thereon.  In  the  Lemmons  case  the  declaratory  statement  was  sus- 
pended for  proof  requirements,  while  in  the  case  at  bar  the  declaratory 
statement  was  received  by  the  local  offtcers  and  placed  of  record  with- 
out requiring  the  '^non-sooner"  affidavit,  aud  the  applicant  may  have 
rested  on  the  assumption  that  all  of  the  requiremeuts  of  the  law  had 
been  met. 

It  is  believed  that  Beaty's  rights  attached  as  of  the  date  of  the  filing 
of  his  declaratory  statement.  In  this  view  there  remains  several  ques- 
tions which  can  not  be  decided  on  the  present  record. 

Your  office  decision  is  reversed,  and  you  will  order  a  hearing  between 
the  parties  to  determine  whether  the  alleged  settlement  of  Walk  was 
prior  to  Beaty's  filing,  and  as  to  the  qualifications  of  both  Walk  and 
Beaty,  at  which  hearing  Walk  will  be  permitted  to  show,  if  he  can, 
that  Beaty  is  disqualified  by  reason  of  his  agent's  presence  in  the  ter- 
ritory during  the  prohibited  period. 


PRACTICK-COSTS-KAILROAD  GRANT— FIIiING— SETTLEMENT. 

Savage  t.  Central  Pacific  R.  B.  Co. 

In  a  hearing  ordered  between  a  railroad  company,  and  one  aHeging  the  land  in  ques- 
tion to  have  been  excepted  from  the  grant,  the  costs  are  properly  taxable  under 
rule  55  of  practice. 

A  declaratory  statement  filed  after  the  attachment  of  rights  under  definite  location 
is  ineffective  as  against  the  operation  of  a  railroad  grant. 

While  a  railroad  company  can  not  attack  a  declaratory  statement  of  record  on  the 
ground  of  the  non-citizenship  of  the  claimant,  it  will  be  heard  on  such  charge 
where  acts  of  settlement  are  relied  upon  to  defeat  the  grant. 

The  Central  Pacific  Railroad  is  entitled  to  the  lands  opposite  the  line  between  Ogden 
and  Promontory  Summit,  and  the  line  of  said  road,  between  said  points^  was 
definitely  located  October  20,  1868. 

Secretary  Bliss  to  the  0(yfnmissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  18^  1898.  (C.  J.  W.) 

On  December  18, 1893,  Herbert- Savage  filed  in  the  local  land  office 
at  Salt  Lake  City,  Utab,  his  corroborated  affidavit,  alleging  his  qaali- 
flcation  as  a  homestead  settler: 

That  on  the  20th  day  of  October,  1868,  one  Sayage  and  other  parties,  who  were 
qualified  to  enter  the  same,  were  in  the  open,  peaceable,  exclusive,  notorious,  and 
adverse  possession  of  the  same,  to  all  the  world  except  the  United  States.    That  at 
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said  time  the  said  trict  was  oocupied,  appropriated,  interdicted^  and  reserved  lands^ 
and  were  not  of  tlie  oharacter  oonlemplated  by  the  grant  to  the  Central  Pacific 
Railroad  Company. 

He  asked  that  said  company's  list  No.  3  be  canceled^  aud  that  he  be 
permitted  to  obtain  title  to  the  land  described. 
Your  office  reports : 

That  Mr.  Savage  filed  D.  S.  1786,  for  the  tract,  June  14,  1869,  alleging  settlement 
March  4,  1869. 

Savage  was  an  alien  and  did  not  declare  his  intention  to  become  a  citizen  until 
March  3,  1869. 

On  the  showing  made  yoar  office  directed  that  a  hearing  be  had,  at 
which  Mr.  Savage  should  be  allowed  an  opportunity  to  establish  his 
claim  by  proof,  and  it  was  directed  that  the  status  of  the  land  on 
October  20, 1868,  be  ascertained,  this  being  the  date  of  the  definite 
location  of  the  line  of  the  Central  Pacific  Sailroad.  A  hearing  was 
ordered  for  March  20,  1894.  On  February  7,  1894,  Cora  House,  a 
daughter  and  one  of  the  heirs  of  Hiram  House,  deceased,  filed  a  cor- 
roborated affidavit,  alleging  her  qualification,  and  that  she  was  in  pos- 
session of  the  land  involved,  and  that  she  claimed  through  a  chain  of 
mesne  conveyances  from  the  Central  Pacific  Eailroad  company  to  her 
father, — ^the  deed  to  her  father  bearing  date  March  29,  1888,  since 
which  date  they  have  had  actual  possession  of  the  land,  and  have 
grazed  and  improved  the  same,  and  asked. that  she  be  allowed  to  inter- 
vene in  the  case,  and  to  enter  the  land  should  the  title  of  the  govern- 
ment be  found  to  be  paramount  to  that  of  the  railroad  company.  The 
hearing  was  postponed  for  various  causes  until  April  27, 1894.  The 
testimony  is  chiefiy  in  the  form  of  depositions  taken  in  accordance 
with  stipulations  entered  into  between  the  attorneys  of  the  respective 
parties. 

On  May  25,  1894,  the  local  officers,  after  a  summary  of  the  facts 
presented  and  appearing  of  record,  made  the  following  finding: 

We  must  hold  that  the  contestant  has  failed  to  make  such  a  showing  of  right,  claim 
or  settlement,  to  the  land  in  qaestion,  as  would  withdraw  it  ftom  the  operation  of  the 
grant  to  the  Central  Pacific  Railroad  Company,  and  therefore  that  the  tract  did  pass 
to  the  company  under  its  grant  on  Octobei'  20, 1868. 

From  this  decision  Savage  appealed.  On  June  12, 1895,  your  office 
passed  upon  the  case,  under  said  appeal,  and  affirmed  the  decision  of 
the  local  officers.  From  said  decision  Savage  again  appealed,  alleging 
the  following  grounds  of  error: 

1st.  Error  in  denying  Savage's  motion  to  tax  against  the  Central  Pacific  Railroad 
company  the  costs  of  taking  testimony. 

2d.  Error  in  holding  that  the  declaratory  statement  of  Herbert  Savage,  as  shown 
by  the  records  of  the  land  office,  did  not  except  the  land  in  dispute  Arom  the  grant 
to  the  Central  Pacific  Railroad  Company. 

3d.  Error  in  holding  that  said  tract  ^as  not  excepted  from  said  grant  by  virtue  of 
the  claim  settlement  and  improvements  of  Herbert  Savage,  made  prior  to  tiie  definite 
location  of  said  railroad. 
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4th.  In  holding  that  there  must  be  a  lawful  and  valid  claim  to  the  land  in  disputo 
in  order  to  except  it  from  said  grant. 

5th.  Error  in  holding  that  the  said  grant  to  the  Central  Pacific  Railroad  company 
took  effect  on  the  20th  day  of  October,  18H8,  and  in  awarding  the  landiio  said  company. 

The  company's  rights  are  based  on  the  acts  of  July  Ist,  1862  (12  Stat., 
492),  and  July  2d,  1804  (13  Stat.,  358). 

The  aforesaid  act  of  July  1, 1862,  making  the  grant  of  lands  to  the 
company,  excepted  from  the  grant  lauds  reserved  or  otherwise  disposed 
of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead  claim 
may  have  attiiched,  at  the  time  the  line  of  said  road  is  definitely  fixed. 

The  exception  or  proviso  contained  in  section  2  of  the  act  of  July  2, 
19i»4|  amendatory  of  the  act  of  July  1, 1862,  is  as  follows — 

And  any  laads  granted  hy  this  act  or  the  act  to  which  this  is  an  amendment  shall 
not  defeat  or  impatrmay  pre-emption,  homestead,  swamp  land,  or  other  lawful  claim, 
nor  include  any  govemmont  vesenratiou  or  mineral  lauds  or  the  improvements  of 
any  bona  fide  settler. 

The  alleged  errors  will  be  considered  in  the  order  in  which  they  are 
stated.  The  first  one  contains,  negatively  expressed,  the  affirmative 
proposition  that  the  railroad  company  should  have  been  taxed  with  all 
the  costs  of  taking  testimony.  Under  what  rule,  by  what  authority,  or 
for  what  reason,  this  should  have  been  done,  is  not  stated.  The  local 
officers  state  that  the  costs  were  taxed  under  and  in  accordance  with 
Eule  55  of  Practice.  Your  office  seems  to  have  made  no  specific  ruling 
in  reference  to  the  costs,  but  the  costs  appear  to  have  been  properly 
taxed.  The  second  ground  of  complaint  in,  substantially,  that  your 
office  held  that  the  declaratory  statement  of  Savage,  of  record,  was  not 
sufficient  to  except  the  land  from  the  grant.  Upon  examination  of  that 
part  of  the  decision  complained  of,  which  relates  to  the  declaratory 
statement  and  to  the  qualifications  of  Savage,  it  is  found  to  be  so 
expressed  as  to  convey  the  impression  that  your  office  held  the  filing  of 
Savage  to  be  nugatory  and  of  no  eitect,  since  it  is  now  made  to  appear 
that  he  is  an  alien,  and  was  disqualified  at  the  time  of  said  filing,  and 
that  the  company  could  take  advantage  of  his  disqualification  now  dis- 
closed. If  such  is  a  proper  interpretation  of  the  language  used,  it  does 
not  state  the  law  correctly.  It  was,  in  substance,  held  by  the  supreme 
court  in  the  case  of  Kansas  Pacific  li.  E.  Go.  v.  Duumeyer  (113  U.  S., 
629),  that  a  pre-emption  filing  made  before  the  filing  of  the  map  of  defi- 
nite location,  excepted  the  land  filed  on  from  the  operation  of  the  grant^ 
and  this  rule  has  been  followed  here.  In  the  case  of  Fish  v.  Forthern 
Pacific  B.  E.  Go.  (on  review),  23  L.  D.,  15,  it  was  held  that  au  uncan- 
celed pre-emption  filing  of  record  at  the  date  when  a  railroad  grant 
becomes  effective,  excepts  the  land  from  the  operation  of  the  grant, 
even  though,  at  such  time,  the  statutory  life  of  the  filing  has  expired. 
Thus,  while  the  homestead  right  is  denied  to  an  alien,  yet  if  an  alien 
applies,  and  is  permitted  to  file,  this  is  such  an  adjudication  of  his  right, 
as  estops  the  railroad  company  from  disputing  its  validity,  although 
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the  right  to  do  so  remains  iu  the  goverument,  and  this  doubtless  for 
the  reason  that,  as  between  the  government  and  such  person,  this 
default  might  be  cured  before  final  proof. 

Your  office  found  that  the  filing  of  Savage  passed  to  record  June  14^ 
1869,  and  that  the  company's  map  of  definite  location  was  filed  Octo- 
ber 20, 1868,  and  then  proceeded  to  find  that  Savage  acquired  no  right 
under  his  filing,  because  he  was  at  that  time  an  alien,  when  the  finding 
should  have  been  that  the  filing  did  not  except  the  land  from  the 
operation  of  the  grant,  for  the  reason  that  it  was  made  subsequent  to 
the  filing  of  the  company's  map,  but  this  error  was  harmless  to  the 
company. 

The  next  proposition  insisted  upon  is  that  the  settlement  and  improve- 
ments of  Savage,  made  before  the  definite  location  of  the  company's 
line  had  the  effect  of  excepting  the  land  from  the  grant.  Your  office 
found  in  reference  to  the  matter  of  settlement,  that  the  evidence  of 
such  settlement  was  not  sufficient,  to  authorize  the  conclusion  that 
such  settlement  prevented  the  company's  right  from  attaching  under 
the  grant,  but  if  the  evidence  was  more  satisfactory  on  this  point,  the 
evidence  that  Savage  was  at  that  time  an  alien  would  destroy  the  effect 
of  the  settlement;  for  while  the  company  cannot  attack  a  filing  of 
record,  by  proof  of  non-citizenship,  it  will  be  heard  on  such  charge 
where  acts  of  settlement  are  relied  on  to  defeat  the  grant. 

No  separate  consideration  of  the  fourth  assignment  is  necessary. 
The  fifth  and  last  assignment  of  error  attacks  the  basis  on  which  your 
office  decision  rests,  by  denying  the  fact  found  by  your  office,  as  to  the 
date  of  the  definite  location  of  the  company's  line.  The  argument 
under  this  specification  asserts  that  the  land  in  question  was  covered 
by  the  grant  to  the  Union  Pacific  Kailroad  Company,  which  did  not 
take  effect  until  April  10, 1869.  The  question  thus  presented  is  not  an 
open  one,  it  having  been  considered  in  the  case  of  Central  Pacific 
E.  E.  Co.,  ex  parte  (6  L.  D.,  661),  in  which  it  was  specifically  held  that 
the  Central  Pacific  railroad  was  entitled  to  the  lands  opposite  the  line 
between  Ogden  and  Promontory  Summit  and  that  the  company's  line 
between  these  points  was  definitely  located  October  20,  1868.  This 
ruling  is  adverse  to  the  present  contention,  and  must  stand.  The  claim 
of  Miss  Cora  House  is  insisted  upon  only  in  the  event  it  is  found  that 
the  land  was  excepted  from  the  company's  grant,  she  being,  as  she 
alleges,  a  bona  fide  purchaser  from  the  company,  and  holding  its  deed. 
As  it  is  now  held  that  the  rights  of  the  company  attached  on  the  filing 
of  its  map  of  definite  location  October  20, 1868,  it  is  not  necessary  to 
make  further  reference  to  her  claim. 

With  the  modifications  indicated  herein  your  office  decision  is  affirmed. 
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HOMBSTKAD  ENTRY— QtrALEFICATIONS  OF  ENTRYMAN. 

BoNNETT  V.  Jones. 

The  privilege  of  making  a  hoiueBtead  entry,  without  regard  to  the  ownership  of 
other  land,  was  not  one  of  the  rights  of  soldiers  and  sailors  defined  and  described 
in  sections  2304  and  2305  R.  S.,  hence  the  subsequent  legislation  making  the 
ownership  of  other  lands  a  general  disqualification  does  not  abridge  any  right 
conferred  by  said  sections. 

The  disqualification  resulting  from  the  ownership  of  other  lauds  is  general,  with  no 
exception  as  to  the  ownership  of  arid  lands,  and  operative  without  respect  to  the 
manner  in  which  title  to  the  land  is  obtained. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  January 
{W.  V.  D.)  18, 1897. 

This  case  involves  the  SE.  J  of  Sec.  5,  T.  16  N.,  R.  7  W.,  Kingfisher 
land  district,  Oklahoma  Territory,  and  is  before  the  Department  npon 
petition  by  James  Jones  for  re-review  of  departmental  decision  of 
December  23, 1896  (23  L.  D.,  547),  which  was  on  March  15, 1896  (24 
L.  D.,  242),  on  motion  for  review,  re-affirmed. 

In  the  decision  first  cited,  it  was  held  that  Jones  was  the  owner  of 
one  hundred  and  sixty  acres  of  land  in  the  State  of  Kansas,  and  that 
snch  ownership  disqualified  him,  under  the  law  pertaining  to  Oklahoma, 
from  making  homestead  entry  in  that  Territory,  and  it  w.as,  therefore, 
directed  that  his  entry  made  May  14, 1892,  be  canceled,  and  that  a  pref- 
erence right  of  entry  be  accorded  to  William  J.  Bonnett,  who  had  filed 
affidavit  of  contest  May  20, 1892,  alleging  prior  settlement. 

On  motion  for  review  it  was  urged  by  Jones  that  the  act  of  March  3, 
1891,  (26  Stat,  989-1026)  served  to  except  the  lands  in  the  Cheyenne 
and  Arapahoe  reservation  from  the  abridgment  of  the  right  of  entry 
contained  in  the  act  of  May  2, 1890,  (25  Stat.,  81).  It  was  determined, 
however,  that  no  conflict  necessarily  existed  between  these  statutes  and 
that  the  language  of  the  act  of  May  2, 1890,  was  not  affected  by  any- 
thing contained  in  said  act  of  March  3, 1891. 

The  act  of  May  2, 1890,  section  20,  provides : 

and  no  person  who  shall  at  the  time  he  seized  in  fee  simple  of  one  hundred  and 
sixty  acres  of  land  in  any  State  or  Territory^  shall  hereafter  he  entitled  to  enter  land 
in  said  Territory  of  Oklahoma. 

The  act  of  March  3, 1891,  (26  Stat.,  989-1026)  providing  among  other 
things,  for  the  disxK)sition  of  the  lands  acquired  from  the  Cheyenne  and 
Arapahoe  Indians,  declares : 

That  whenever  any  of  the  lands  acquired  hy  either  of  the  three  foregoing  agree- 
ments respeoting  lands  in  the  Indian  or  Oklahoma  Territory  shall  hy  operation  of 
law  or  proclamation  of  the  President  of  the  United  States  he  open  to  settlement, 
they  shall  he  disposed  of  to  actual  settlers  only,  nnder  the  provisions  of  the  homestead 
and  townsite  laws  (except  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  of  the  United  States,  which  shall  not  apply). 
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By  section  five  of  another  act  of  March  3, 1891,  (26  Stat.,  1095-1097) 
amending  and  re-enacting  the  first  section  of  the  homestead  law,  (Rev. 

Stat.,  Sec.  2289)  it  is  provided : 

But  uo  person  '^ho  is  the  proprietor  of  more  tlian  one  hundred  and  sixty  acres  of 
land  in  any  State  or  Territory  shall  ac<iaire  any  right  ander  the  homestead  law. 

Construing  these  acts,  it  was  held  in  the  first  departmental  decision 
in  this  case  (23  L.  D.,  547,  syllabus,) : 

The  special  provision  in  section  20,  act  of  Majr  2, 1890,  limiting  the  right  of  home- 
stead entry  to  persons  not  ''seized  in  fee  simple  of  one  hundred  and  sixty  acres,  etc.," 
is  not  repealed  by  the  general  provisions  in  section  5,  act  of  March  3, 1891^  amending 
section  2289,  R.  S. 

In  denying  the  motion  for  review  of  that  decision,  it  was  held  (24  L. 
D.,  242,  syllabus,): 

The  provision  in  section  16,  act  of  March  3,  1891,  (26  Stat.,  989)  that  the  lands 
specified  therein  shall  be  opened  to  settlement  ''under  the  provisions  of  thejiorae- 
stead  and  townsite  laws/'  shonld  be  construed  to  mean  that  said  lands  are  to  be 
opened  to  settlement  under  the  homestead  and  townsite  laws  governing  the  disposi* 
tion  of  lands  in  Oklahoma,  and  not  operating  to  repeal  the  provision  contained  in 
section  20,  act  of  May  2,  1890,  disqualifying  as  homesteaders  all  persons  owning  one 
hundred  and  sixty  acres  in  any  State  or  Territory,  and  applicable  to  all  lands  in 
Oklahoma. 

These  rulings  are  believed  to  be  right  and  are  now  adhered  to. 

It  is  further  urged  that  the  Department  was  in  error  in  not  holding 
that  as  Jones  was  an  honorably  discharged  soldier  in  the  late  civil  war, 
and  as  in  the  act  of  May  2, 1890,  and  that  of  March  3, 1891,  author- 
izing the  disposal  of  the  Cheyenne  and  Arapahoe  lands,  it  was  provided 
that  the  rights  of  such  soldiers  under  sections  2304  and  2305  of  the 
Revised  Statutes  should  in  no  wise  be  abridged,  the  defendant  had 
the  right  to  make  this  homestead  entry,  notwithstanding  his  ownership 
of  one  hundred  and  sixty  acres  in  the  State  of  Kansas. 

The  provision  in  the  act  of  May  2, 1890,  supra,  upon  which  this  con- 
tention is  made,  is  as  follows: 

The  rights  of  honorably  discharged  soldiers  and  sailors  in  the  late  civil  war,  as 
defined  and  described  in  sections  twenty-three  hundred  and  four  and  twenty-three 
hundred  and  five  of  the  Revised  Statutes  of  the  United  States,  shall  not  be 
abridged. 

Section  16  of  the  act  of  March  3, 1891  (26  Stat.,  898-1026)  contains 
the  same  provision. 

Prior  to  this  legislation  the  ownership  of  one  hundred  and  sixty 
acres  did  not  disqualify  any  one  from  entering  public  land  under  the 
homestead  law.  An  inquiry  into  the  history  of  the  homestead  laws 
shows  that  the  right  to  make  homestead  entry  was  conferred  by  sec- 
tion 2289  of  the  Revised  Statutes,  and  that  persons  who  are  honorably 
discharged  Union  soldiers  and  sailors  were  equally  entitled  to  its 
benefits.  Their  right  to  make  homestead  entry  of  public  lands  did 
not  have  its  origin  or  existence  in  sections  2304  and  2305  but  in  sec- 
tion 2289.    If  sections  2304  and  2305  were  repealed  they  would  still 
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have  that  right  equally  with  others.  The  special  rights  conferred 
upon  Buch  soldiers  and  sailors  by  sections  2304  and  2305,  were:  1st. 
Section  2304  permitted  them  to  delay  entry,  settlement  and  improve* 
ment  for  six  months  after  locating  a  homestead  and  filing  declaratory 
statement,  and  permitted  them  to  take  one  hundred  and  sixty,  instead 
of  eighty,  acres  of  alternate  reserved  lands;  and  2nd,  section  2305 
permitted  them  to  deduct  from  the  required  time  of  residence  upon  an 
entry,  the  period  of  service  in  the  army  and  navy,  or  in  some  instances 
the  period  of  enlistment,  excepting  that  residence,  improvement  and 
cultivation  for  at  least  one  year  should  be  shown  in  all  case^.  These 
are  the  rights  conferred  upon  such  soldiers  9ibkl  sailors  by  these  two 
sections,  and  are  therefore  the  rights  preserved  by  the  provision 
quoted  &om- the  acts  of  1890  and  1891.  While  a  repeal  of  sections 
2304  and  2305  would  take  away  these  rights,  the  general  right  to  make 
homestead  entry  would  still  continue  under  section  2289  and  would 
equally  apply  to  honorably  discharged  Union  soldiers  and  sailors. 

The  making  of  a  homestead  en^y  without  regard  to  the  ownership 
of  other  land  was  not  one  of  the  rights  of  such  soldiers  and  sailors  '^as 
defined  and  described  in "  sections  2304  and  2305  *,  hence^  the  subse- 
quent legislation  making  the  ownership  of  other  lands  a  general  dis- 
qualification does  not  abridge  any  right  conferred  by  sections  2304  or 
2305. 

It  is  further  urged  by  counsel  that  as  the  land  owned  by  Jones  in 
Kansas  was  arid,  it  could  not  have  been  intended  that  the  ownership 
of  such  land  would  amount  to  a  disqualification.  Congress  had  full 
authority  to  make  the  disqualification  resulting  from  the  ownership  of 
other  land  general  and  absolute.  It  exercised  that  authority.  There 
are  no  exceptions  in  the  act,  and  I  am  not  authorized  to  revise  the 
action  of  Congress  by  inserting  exceptions  where  none  were  made  by 
that  body.    The  words  of  the  act  are: 

....  and  no  perdoti'wbo  shall  at  the  time  be  seized  in  fee  simple  of  one  hun- 
dred and  sixty  acres  of  land  in  any  State  or  Territory,  shaU  hereafter  be  entitled  to 
«nter  land  in  said  Territory  of  Oklahoma. 

The  language  is  explicit  and  the  meaning  clear. 

It  is  urged  that  as  this  defendant  acquired  his  Kansas  land  under 
the  commutation  provision  of  the  homestead  law,  the  ownership  thereof 
does  not  disqualify  him  from  making  entry  in  Oklahoma  Territory. 
The  fact  that  he  had  made  an  entry  under  the  commutation  provisions 
of  the  homestead  law  may  not  have  disqualified  him  from  making  this 
entry  in  Oklahoma,  but  the  ownership  of  one  hundred  and  sixty  acres 
at  the  time  of  the  Oklahoma  entry  does  so  operate,  without  regard  to 
how  the  land  was  obtained. 

The  petition  is  denied. 


64  DECISIONS   RELATINO   TO   THE   PUBLIC   LANDS. 

FIXAIi  PROOF— RUIiB  68  OF  PRACTICE. 

MoGalla  t?.  AOEER  (On  Review). 

One  who  anbinits  final  proof  under  rule  53  of  practice,  during  the  pendency  of  n  con- 
test involving  an  adverse  settlement  claim,  must  stand  or  fall  on  the  showing 
thus  made  as  to  compliance  with  law  during  the  period  covered  thereby. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  19^  1898.  (B.  F.  B.) 

This  is  a  motion  filed  by  John  S.  McOalla  for  review  of  the  decision  of 
the  Department  of  September  22, 1897  (25  L.  D.,  285),  accompanied  by 
a  petition  for  rehearing  which  he  asks  may  be  considered  with  said 
motion  for  review. 

This  motion  was  considered  and  denied  by  the  decision  of  the  Depart- 
ment of  December  13, 1879,  which  was  recalled  because  of  the  failure 
of  the  Department  to  give  any  consideration  to  the  petition  for 
rehearing. 

In  this  case  John  S.  McGalla  filed  a  contest  against  the  homestead 
entry  of  Calvin  S.  Acker  for  the  SB. J  of  Sec.  19,  T.  27  K,  R.  2  B  ,  I.  M., 
Perry,  Oklahoma,  alleging  priority  of  settlement  and  that  Acker  is  dis- 
qualified from  making  entry  of  said  tract.  Upon  the  hearing  of  this 
contest,  the  local  officers  on  April  17,  1895,  rendered  a  decision  in  favor 
of  Acker,  from  which  McOalla  appealed.  Prior  to  the  rendering  of 
this  decision  Acker  filed  his  application  to  m^tke  final  proof  before  a 
probate  judge  at  l^ewkirk,  Oklahoma,  and  on  the  day  fixed  for  the 
taking  of  such  proof  McGalla  appeared  and  filed  a  protest  against  its 
allowance  because  of  the  pending  contest.  The  testimony  was  taken 
and  was  forwarded  with  the  protest  to  the  local  officers,  who,  on  May 
25, 1895,  dismissed  the  protest  because  McGalla  refused  to  pay  the  fees 
the  local  officers  are  entitled  to  for  examining  and  approving  such 
testimony. 

On  July  26,  thereafter.  Acker  filed  in  the  local  office  a  written  request 
to  have  his  final  proof  withdrawn,  which  was  forwarded  to  your  office 
without  taking  action  thereon,  with  other  papers  in  the  case,  and  it 
was  considered  by  your  office  in  passing  upon  the  appeal  of  McGalla 
from  the  decision  of  the  local  officers  of  April  19, 1895. 

Your  office  by  decision  of  Februai-y  13, 1896,  affirmed  the  action  of 
the  local  officers  and  dismissed  the  final  proof  of  Acker  and  the  pro- 
test of  McGalla,  from  which  decision  McGalla  appealed. 

In  passing  upon  this  appeal  the  Department  in  the  decision  now  asked 
to  be  reviewed  held  that  your  office  erred  (1)  in  dismissing  McGalla's 
protest,  because  of  the  failure  to  pay  the  fees  of  the  local  office  in 
advance  and  (2)  in  dismissing  the  protest  of  McOalla  and  allowing;  the 
withdrawal  of  the  final  proof  of  Acker  which  should  be  held  to  await 
the  final  disposition  of  the  contest,  but  affirmed  your  decision  so  f]»r  as 
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it  held  that  the  contest  of  McGalla  should  be  dismissed,  the  evidence 
showing  conclusively  that  Acker  was  the  prior  settler  and  that  he  was 
not  disqualified. 

A  re-examination  of  the  testimony  shows  no  reason  for  disturbing  the 
decision  of  the  Department,  holding  that  Acker  was  the  prior  settler 
and  that  he  was  not  disqualified. 

The  gravamen  of  this  motion  is  the  alleged  error  in  not  finding  and 
holding  that  Acker  had  abandoned  the  land  and  this  necessarily  involves 
the  question  whether  he  had  the  right  to  withdraw  his  final  proof  in 
the  face  of  McGalla's  protest. 

A  mere  protest  against  the  allowance  of  final  proof  which  would  not 
secure  the  protestant  a  preference  right  in  the  event  of  the  cancella- 
tion of  the  entry,  would  not  prevent  your  office  from  allowing  the  with- 
drawal of  the  final  proof,  or  the  making  supplemental  proof,  because  in 
such  case  it  would  be  a  matter  solely  between  the  government  and  the 
entryman.  Hoffman  v.  Hiudman  (9  L.  D.,  81).  But  if  in  the  presence 
of  a  valid  adverse  claim,  final  proof  is  ofiered  which  fails  to  show  com- 
pliance with  the  law,  the  claimant  must  submit  to  an  order  of  cancella- 
tion. Wade  V.  Meier  (6  L.  D.,  308);  Coffin  v.  Inderstrodt  and  authori- 
ties therein  cited  (16  L.  D.,  382);  Murphy  i\  Logan  (19  L.  D.,  478). 

In  this  case  McGalla  was  a  settler  upon  the  laud,  claiming  the  right 
to  enter  it  by  virtue  of  priority  of  settlement  which  issue  was  pending 
undetermined  before  the  local  office  upon  his  contest  when  Acker  filed 
his  application  to  make  final  proof.  From  the  adverse  decision  of  the 
local  officers  upon  that  contest  he  filed  his  appeal  in  due  time.  His 
rights  were  fully  protected  by  his  protest  against  the  allowance  of  the 
final  proof  and  after  the  submission  of  such  proof  it  could  not  be  with- 
drawn to  his  prejudice,  and  so  the  Department  held  in  the  decision  now 
asked  to  be  reviewed,  wherein  it  was  said  that 

neither  tlie  sufficiency  of  the  final  proof  nor  the  right  of  defendant  to  withdraw  it, 
should  be  passed  upon  pending  the  contest,  and  your  office  erred  in  allowing  the  with- 
drawal of  said  proof  and  the  dismissal  of  the  protest,  and  so  much  of  your  office 
decision  as  refers  thereto,  is  reversed,  and  said  proof  and  protest  will  be  held  to 
await  the  final  disposition  of  the  contest,  when  they  will  be  returned  to  the  local 
office  for  appropriate  action. 

There  was  no  error  in  the  decision  complained  of.  It  was  therein 
directed  that  the  final  proof  should  be  returned  to  the  local  office  for 
appropriate  action.  If  that  proof  shows  that  the  entryman  has  com- 
plied with  the  law  as  to  the  residence  and  cultivation  for  the  time  covered 
by  such  proof,  his  entry  should  be  allowed.  If  it  shows  that  he  has 
not  complied  with  the  law  as  to  residence  and  cultivation  during  that 
period,  his  entry  should  be  canceled. 

The  question  of  priority  having  been  decided  in  favor  of  Acker,  no 
other  course  could  be  pursued  under  the  rules.  See  Eule  53,  Eules  of 
Practice. 

Nor  has  sufficient  reason  been  shown  for  the  granting  of  a  rehearing 
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in  this  case.  The  petition  rests  npon  the  gronnd  that  if  petitioner  is 
given  an  opportunity,  he  can  sabniit  farther  and  additional  proof  that 
Acker  has  abandoned  the  land  and  failed  to  reside  thereon,  which  is 
supported  by  fifteen  affidavits  to  that  effect. 

Motions  for  rehearing  upon  the  ground  of  newly  discovered  testi- 
mony must  show  that  the  party  did  not  know  of  the  testimony  at  the 
time  of  the  trial,  and  that  it  could  not  have  been  discovered  by  due 
diligence.  The  only  affidavit  verifying  this  petition  is  the  one  attached 
to  the  motion  for  review  and  this  merely  states  that  the  motion  is  made 
in  good  faith  and  not  for  the  purpose  of  delay. 

Besides,  the  affidavits  simply  tend  to  corrobrate  the  testimony  offered 
by  protestant  at  the  final  proof,  which  has  not  been  passed  upon  by  the 
Department,  but  has  been  remanded  to  the  local  officers  for  action 
thereon. 

The  motion  and  petition  are  both  denied  and  the  papers  are  herewith 
returned. 

You  will  instruct  the  local  officers  to  pass  upon  the  final  proof, 
together  with  the  testimony  offered  by  protestant  both  on  direct  and 
cross-examination  and  to  forward  the  result  of  their  action  to  your  office, 
without  delay. 

The  decision  of  December  13, 1897,  is  hereby  recalled  and  vacated, 
and  this  decision  is  submitted  therefor. 


PRACTICE— IIKARING-MILL  SITE  ENTRY— NOTICE. 

KEED   V.   BOURON. 

The  Department  will  not  iuterfero  with  the  exeroise  of  the  Commissioner's  discre- 
tion, in  the  matter  of  ordering  a  hearing,  if  an  abnse  of  snch  discretion  is  not 
shown. 

A  mill  site  entry,  allowed  withont  publication  of  notice  of  application,  may  be 
properly  regarded  as  a  nullity,  in  the  disposition  of  a  protest  subsequently  filed 
alleging  the  mineral  character  of  the  land  covered  by  said  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  W^  is9S.  (P.  J.  C.) 

Counsel  for  George  J.  Bourou  have  filed  an  application  for  a  writ  of 
certiorari^  for  the  purpose  of  having  the  record  in  the  above  entitled 
case  forwarded  to  the  Department. 

It  appears  that  mineral  entry  No.  535,  was  made  March  31, 1877,  at 
the  Sacramento,  California,  land  district,  for  the  Peachy  Consolidated 
Quartz  ]Mine  and  Millsite,  but  among  other  irregularities  in  said  entry 
the  mill-site  claim  was  omitted  in  the  publication  made.  No  notice  of 
the  application  for  entry  thereof  has  ever  been  published.  Other 
irregularities  having  been  cured  in  the  meantime,  your  office  letter  of 
October  28, 1896,  directed  publication  of  the  mill-site  application. 
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By  letter  of  June  25, 1897,  the  local  officers  transmitted  a  verified 
protest  by  Charles  A.  Reed,  against  the  issuance  of  patent  for  the  mine 
and  mill-site,  alleging  that  he  claimed  the  property  by  relocation  in  1895 
and  1896;  that  the  mill-site  was,  at  the  time  of  its  survey  and  location, 
public  mineral  land  of  the  United  States,  having  quartz  ledges  running 
through  it  bearing  gold  in  paying  quantities,  and  that  the  apxjlicant  for 
patent  and  those  claiming  through  him  are,  and  have  been,  well  aware 
of  the  mineral  character  of  the  same;  that  there  are  five  or  six  lodes 
bearing  gold  running  through  the  mill-site,  and  that  the  same  had  been 
prospected  and  worked  for  more  than  twenty-five  years. 

By  letter  of  September*  25, 1897,  your  office  dismissed  the  protest  as 
to  the  quartz  mine  and  held  respecting  the  mill-site  that — 

the  allegations  of  its  miDeral  character  are  specific  and  if,  as  a  matter  of  fact,  it  is 
trne  that  the  land  emhraced  in  the  mill-site  is  mineral  in  character,  it  cannot  he 
piitented  as  a  mill-site. 

A  hearing  was  therefore  ordered  to  determine  the  character  of  the 
land  and  the  order  for  republication  of  the  mill-site  application  for 
patent  was  suspended  to  await  the  result  of  the  hearing. 

From  this  order  the  mineral  claimant  filed  an  appeal  in  your  office, 
assigning  numerous  grounds  of  error,  which  your  office,  by  letter  of 
November  24, 1897,  declined  to  forward  for  the  reason  that  the  order 
complained  of  is  interlocutory  and  the  ordering  of  a  hearing  is  a 
matter  resting  in  the  discretion  of  the  Commissioner. 

The  mineral  claimant  now  presents  his  application  for  a  writ  of 
certiorari. 

The  ordering  of  a  hearing,  in  any  case  relating  to  the  public  lands 
upon  application  presented  to  your  office,  is  lodged  in  the  sound  dis- 
cretion of  the  Commissioner,  and  the  rule  has  uniformly  been  that 
unless  there  is  an  abuse  of  that  discretion  the  Department  will  not 
interfere.    There  is  no  showing  of  such  an  abuse  in  the  case  at  bar. 

But  aside  from  that  it  is  not  apparent  from  anything  before  the 
Department  that  your  office  would  have  been  justified  in  doing  other- 
wise than  ordering  this  hearing.  There  seems  to  be  a  direct  charge 
here  that  this  land  is  not  only  now  known  to  be  mineral  in  character, 
but  was  so  known  by  the  applicant  for  patent  at  the  time  the  applica- 
tion was  filed.  Under  the  express  provisions  of  the  statute  (Sec.  2337) 
only  non-mineral  lands  can  be  entered  as  a  mill-site.  There  having 
been  no  publication  of  the  application  to  enter  this  mill-site  it  is  the 
same  as  if  there  had  been  no  entry  and  application  therefor  was  now 
being  made  for  the  first  time.  It  is  not  necessary  to  inquire  what 
the  result  would  be  if  after  an  entry  regularly  allowed  and  before 
patent  the  land  was  discovered  to  be  mineral  in  character. 

The  petition  for  certiorari  is  therefore  denied. 

Counsel  in  closing  their  brief  request  that — ^'If  you  (the  Secretary  of 
the  Interior)  determine  the  hearing  was  properly  ordered,  then  we  ask 
that  patent  issue  for  the  mining  claims,  leaving  the  mill-site  for  further 
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action."  Tbi8  iB  a  matter  for  the  determination  of  yonr  office,  in  the 
first  instance  at  least,  and  the  papers  are  herewith  returned  for  such 
action  in  this  connection  as  may  be  deemed  appropriate. 


RAILROAD  GRANT— ACT  OF  JUNE  ««,  1874. 

Florida  Central  Peninsular  K.  R.  Oo.  v.  Summeball. 

The  designation  of  a  tract  as  the  basis  of  a  selection  under  the  act  of  Jnue  22,  1874, 
estops  the  company  f^om  subsequently  alleging  that  its  relinqnishmeut,  in  favor 
of  settlers,  did  not  include  the  entry  embracing  said  tract. 

Secretary  Bliss  to  the  Oommissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  22,  1898.  (F.  W.  C.) 

The  Florida  Central  Peninsular  Railroad  Company  has  appealed 
from  your  office  decision  of  April  13, 1896,  recognizing  as  against  the 
grant  for  said  company  the  homestead  entry  of  Robert  Summerall, 
made  January  8, 1877,  covering  the  S.  J  of  the  NW.  J  of  Sec.  27,  T.29  S., 
R.  20  £.,  Gainesville  land  district,  Florida,  upon  which  he  made  cash 
entry  November  6, 1882,  under  the  provisions  of  section  2  of  the  act  of 
June  15, 1880  (21  Stat.,  237). 

This  tract  covered  by  Summerall's  entry  is  within  the  six  miles  pri- 
mary limits  of  the  grant  under  which  said  company  claims,  which  was 
made  by  the  act  of  May  17,  1856  (11  Stat.,  15).  The  rights  under  said 
grant  attached  long  prior  to  the  entry  by  Summerall  but  your  decision 
recognizing  said  entry  is  based  upon  the  relinquishments  executed  by 
the  claimant  uuder  said  grant  on  April  1,  1876,  and  June  25,  1891,  by 
which  the  company  waived  its  claim  to  all  lands  between  Waldo  and 
Tampa  occupied  by  settlers  whose  improvements  were  made  prior  to 
the  16th  day  of  March,  1881. 

In  making  these  relinquishments  the  company  reserved  the  right  to 
select  lands  in  lieu  of  those  thus  settled  upon  under  the  provisions  of 
the  act  of  June  22, 1874  (18  Stat.,  194),  and  it  appears  from  your  office 
records  that  on  May  2, 1887,  per  list  No.  4,  the  company  duly  made 
selection  of  the  K  J  of  NW.  J  of  Sec.  30,  T.  29  S.,  R.  23  B.,  in  lieu  of 
the  tract  covered  by  Summerall's  entry;  thus,  in  effect,  recognizing  the 
application  of  the  general  relinquishments  executed  by  the  company 
in  favor  of  settlers,  as  applying  to  the  tract  covered  by  Summerall's 
entry. 

The  company's  appeal  would  seem  to  be  based  upon  the  ground  that 
Summerall  did  not  complete  his  entry  by  making  the  regular  home- 
stead proof,  but  rather  ohose  to  perfect  it  by  making  cash  entry  as 
provided  in  the  act  of  June  15, 1880,  supra. 

In  view  of  the  company's  action  in  selecting  another  tract  in  lieu  of 
that  embraced  in  Summerall's  entry,  it  would  seem  to  be  estopped  from 
asserting  that  Summerall's  entry  was  not  included  in  the  general 
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relinquishment  before  referred  to,  and  its  appeal  is  therefore  dismissed 
and  Sammerall's  entry,  if  otherwise  regular  and  proper,  will  pass  to 
patent. 
For  the  reasons  stated,  your  office  decision  is  accordingly  affirmed. 


HOMESTEAD    ENTRY— AMENDMENT. 

Joseph  Heisel. 

An  entry  may  be  amended  to  embrace  au  additional  adjacent  tract  that  was  at  the 
date  of  the  original  entry  included  in  the  existing  entry  of  another,  where  each 
amendment  corresponds  with  the  original  settlement  claim,  and  no  adverse 
claim  exists. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  22,  1898.  (0.  W.  P.) 

The  record  shows  that  on  October  14,  1893,  William  Smith  made 
homestead  entry,  No.  1900,  of  the  SW.  J  of  Sec.  17,  T.  24  N.,  B.  3  W., 
Enid  land  district,  Oklahoma  Territory;  that  on  December  15, 1893, 
Joseph  Heisel  filed  an  affidavit  of  contest  against  said  entry,  alleging 
abandonment;  that  on  March  22, 1894,  Heisel  dismissed  his  contest, 
filed  Smith's  relinqnishment,  as  to  the  S.  ^  of  said  SW.  ^  and  made 
homestead  entry  No.  7422  of  the  land  so  relinquished.  It  also  appears 
that  on  July  18, 1896,  Heisel  initiated  a  contest  against  Smith's  entry 
on  the  charge  of  abandonment,  and  that  as  the  result  of  said  contest. 
Smith's  entry  was  canceled  by  your  office  on  April  3, 1897. 

On  April  2^,  1897,  Heisel  filed  an  application  to  enter  the  X.  ^  of 
said  SW.  i. 

The  local  officers  rejected  said  application,  and  Heisel  appealed  to 
your  office,  and  with  his  appeal  filed  au  application  to  be  allowed  to 
amend  his  homestead  entry  No.  7422,  by  including  therein  the  X.  ^  of 
said  SW.  J. 

In  his  affidavit,  which  is  corroborated  by  only  one  witness,  he  says 
that  on  May  16, 1893,  he  settled  upon  the  S  W.  J  of  said  section  17, 
prior,  as  he  believes,  to  any  other  person,  and  has  resided  thtreon  and 
"particularly  the  S.  J  thereof  ever  since; "  that  he  could  not  read  Eng- 
lish and  was  ignorant  of  the  homestead  laws,  and  had  to  rely  upon 
others  and  was  wholly  without  money  to  carry  on  his  contest  against 
Smith's  entry,  and  was  induced  by  Smith  and  the  advice  of  others,  who 
lived  near  him,  to  dismiss  his  contest  against  Smith's  entry  and  make 
homestead  entry  of  the  S.  ^  of  said  section  17.    Your  office  held  that — 

Heisel  is  not  entitled  to  the  right  of  ameDdment.  He  can  not  plead  mistake.  He 
entered  the  land  which  he  originally  intended  to  enter.  His  action  was  voluntarily 
taken,  with  fnll  knowledge  of  all  the  facts. 

His  application  is  denied,  subject  to  the  right  of  appeal. 

It  is  not  deemed  necessary  to  consider  his  appeal  from  yonr  rejection  of  his  appli- 
cation to  enter,  as  his  application  to  amend  was,  of  itself,  an  abandonment  of  such 
application  to  enter. 
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Heisel  appeals  to  the  Department. 

There  does  not  appear  to  be  any  adverse  claim  to  the  land  applied 
for,  and  therefore  the  question  is  one  entirely  between  Heisel  and  the 
government.  Under  the  circumstances,  as  set  out  by  Heisel  in  his 
affidavit,  the  showing  made  appears  to  be  sufficient  upon  which  to 
allow  the  amendment.  Your  office  decision  is  accordingly  reversed, 
and  the  papers  are  returned  herewith  that  Heisel  may  make  an  amend- 
ment  of  his  entry  as  applied  for. 


CONTEST— JITRISDICTION-SERVIOE  OF  NOTICE. 

KNOTTS  V.  MOSOBOVE. 

Isauanoe  of  notice  on  a  second  contest,  dnring  the  period  allowed  for  611ng  a  motion 
for  the  review  of  a  departmental  deciHiou  in  a  prior  case,  will  not  defeat  the 
jurisdiction  of  the  local  office,  where  said  notice  is  not  served  until  after  the 
expiration  of  said  period,  and  no  motion  for  review  is  filed. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Jamuiry 
(W.  V.  D.)  ^^,  1898.  (0.  J.  G.) 

On  September  8, 1893,  William  Mosgrove  made  homestead  entry  for 
the  N.  i  NW.  J,  SE.  J  NW.  J  and  NfcJ.  J  SW,  J  of  Sec.  10,  T.  2  S.,  B. 
32  E.,  La  Grande  land  district,  Oregon 

On  October  4, 1803,  Perry  Knotts  filed  a  contest  against  said  entry, 
alleging  i)riority  of  settlement.  Upon  this  contest  the  local  office  ren- 
dered decision  in  favor  of  Knotts,  but  upon  appeal  your  office  reversed 
said  decision. 

On  November  5,  1805,  the  Department  rendered  decision  affirming 
the  action  of  your  office,  Mosgrove's  entry  was  held  intact  and  the  case 
finally  closed  June  25, 189G.  This  decision  was  promulgated  November 
21,  1805,  and  the  jiarties  notified  thereof  January  25,  1806. 

In  the  mean  time,  on  September  24, 1805,  and  during  the  pendency 
of  Perry  Knotts'  appeal,  Alonzo  Knotts  filed  affidavit  of  contest  against 
Mosgrove's  entry,  alleging  that  tbe  defendant  had  never  resided  upon 
or  cultivated  this  land  as  required  by  law.  Notice  was  issued  on  this 
contest  February  20,  1806,  and  personal  service  was  made  March  7, 
1806.  Upon  the  testimony  submitted  at  the  hearing,  at  which  both 
parties  were  present,  the  local  office  rendered  decision  recommending 
the  cancellation  of  the  entry. 

From  this  decision  Mosgrove  ap2)ealed  to  your  office,  where,  on  July 
22, 1807,  the  said  decision  was  affirmed.  A  further  appeal  has  been 
made  to  this  Departuient,  it  being  alleged  that  it  was  error  to  find  that 
the  defendant  had  never  established  a  bona  fide  residence  on  this  land, 
and  furthermore  that  the  local  office  was  without  jurisdiction  to  try  the 
case  and  that  the  order  for  trial  was  premature. 

From  an  examination  of  the  record  it  becomes  evident  that  Mosgrove 
never  established  residence  on  this  land  in  compliance  with  law. 
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Jurisdiction  was  acquired  by  the  local  office  in  this  case  by  the 
service  of  notice.  Snch  service,  as  heretofore  shown,  was  made  on 
March  7, 1896,  which  was  after  the  expiration  of  thirty  days  from  the 
date  when  the  parties  to  the  former  contest  were  notified  of  the  depart- 
mental decision.  No  motion  for  review  was  filed,  hence  the  local  office 
had  acquired  full  jurisdiction  to  try  the  case. 

Your  office  decision  of  July  22, 1897,  is  accordingly  affirmed. 


IXDIAN  LANDS-ALLOTMENT— TRIBAL  RIGHTS. 

William  Banks. 

The  usage  of  an  Indian  tribe  may  be  accepted  to  establish  a  claim  of  membership 
therein,  on  the  part  of  one  who  nnder  the  general  rule  would  be  held  a  citizen 
of  the  United  States. 

Under  the  provisions  of  the  act  of  March  3,  1875,  and  the  general  allotment  act;  the 
right  of  an  Indian  to  an  allotment  of  tribal  lands  is  not  lost  by  abaudonment  of 
the  tribal  relatlou. 

By  the  act  of  June  7, 1897,  children  of  an  Indian  woman  by  blood,  who,  at  the  time 
of  her  death,  was  recognized  as  a  member  of  an  Indian  tribe,  are  placed  on  the 
same  footing  as  to  rights  in  the  property  of  such  tribe  as  the  other  members 
thereof;  but  the  children  of  one  who  is  thas  protected  are  not  entitled  to  allot- 
ments if  the  parent,  prior  to  their  birth,  abandons  the  tribal  relation. 

Assisiant  Attorney  Oeneral  Van  Devanter^  to  the  Secrhary  of  the  Interior^ 

January  22,  1898.  (W.  C.  P.) 

On  September  1, 1897, 1  snbmitted  an  opinion  upon  certain  questions 
arising  in  connection  with  the  application  of  William  Banks  for  allot- 
ments for  himself  and  seven  children  as  members  of  the  Sac  and  Fox 
of  Missouri  tribe  of  Indians.  It  was  held  therein  that  any  person  who 
can  show  that  he  is  a  member  of  said  tribe  and  has  not  received  an 
allotment  should  be  given  one  just  as  if  his  name  had  been  upon  the 
original  roll. 

It  was  then  said  that  the  information  furnished  by  the  papers  then 
before  this  office  was  not  sufficient  to  warrant  an  expression  of  opinion 
as  to  the  rights  of  Banks  and  his  children.  Other  affidavits  have  been 
filed  and  the  matter  has  been  again  submitted  to  me  for  further  consid- 
eration. 

From  affidavits  presented  before  the  former  opinion  was  rendered  it 
appears  that  William  Banks,  sr.,  a  white  man,  was  married  to  an  Indian 
woman,  a  member  of  the  Sac  and  Fox  of  Missouri  tribe;  that  the  appli- 
cant William  Banks  was  born  of  this  marriage  about  the  year  1849; 
that  his  parents  lived-  in  Missouri  just  across  the  river  from  the  reser- 
vation in  Kansas,  then  occupied  by  this  tribe;  that  his  mother  was 
recognized  as  a  member  of  the  tribe  up  to  the  time  of  her  death,  which 
occurred  about  1852;  that  she  visited  the  tribe  to  receive  the  annuities 
due  her  as  such  member,  and  that  she  took  this  child  with  her  on  some, 
if  not  all,  of  these  visits,  and  received  annuities  for  him  as  well  as  for 


72  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

herself;  that  after  her  death  lie  was  for  a  time  in  a  school  called  the 
Highland  Mission,  established  for  the  benefit  of  these  Indians;  that 
daring  the  time  he  was  there  annnities  were  drawn  by  those  in  charge 
of  said  school  on  his  account;  that  at  some  time  during  his  childhood, 
just  when  not  being  shown,  his  father  removed  him  from  the  school  and 
after  that  he  continued  to  live  among  the  whites  until  about  the  year 
1895  when  he  went  to  the  reservation  for  this  tribe  in  Nebraska  to 
secure  allotments  for  himself  and  children.  It  is  further  stated  in 
some  of  these  affidavits  that  it  was  the  custom  of  these  Indians  to  con- 
sider all  children  born  to  any  member  of  the  tribe  as  members  and  to 
place  their  names  ux)on  the  rolls  for  annuity  payments  without  any 
action  of  the  council  or  chiefs. 

As  a  part  of  the  additional  proof  the  affidavit  of  Banks  is  filed,  stat- 
ing that  he  has  always  claimed  the  rights  of  membership  in  said  tribe; 
that  he  has  never  received  any  land  by  way  of  allotment  or  as  a  home- 
stead and  that  he  has  for  several  years  considered  himself  a  citizen  of 
the  United  States  and  has  exercised  his  rights  as  such  to  some  extent. 
He  is  corroborated  by  three  others. 

It  seems  from  this  proof  that  Banks,  whatever  may  have  been  his 
status  as  to  citizenship  by  reason  of  his  parentage,  was  at  one  time 
considered  and  treated  s  a  member  of  this  tribe  of  Indians.  It  was 
said  in  Black  Tomahawk  r.  Waldron  (19  L.  D.,  311)  that  the  laws  and 
usages  of  an  Indiafl  tribe  may  determine  the  membership  therein  of  one 
who  would  under  the  general  rule  be  a  citizen  of  the  United  States. 
The  proof  in  this  case  while  not  so  full  as  could  be  desired,  goes  to 
establish  the  usage  of  this  tribe  as  being  that  children  born  as  this 
one  was,  were  considered  as  members  of  the  tribe. 

It  is  plain,  however,  that  he  never  recognized  his  tribal  relations 
after  he  reached  years  of  discretion  until  he  sought  to  reap  the  advan- 
tages incident  thereto.  His  tribal  relations  were  completely  severed  so 
far  as  his  own  acts  could  accomplish  that  end. 

All  tribal  property  among  the  Indians  is  held  as  communal  property. 
Under  the  general  rule  governing  in  the  matterof  community  property 
one  who  withdraws  from  the  community  or  association,  thereby  forfeits 
all  his  interest  in  the  common  property.  In  this  case  it  must  be  held 
that  Banks  gave  up  all  right  to  share  in  the  tribal  property  of  the  Sac 
and  Fox  of  Missouri  Indians,  unless  the  legislation  of  Congress  shows 
an  intent  to  relieve  from  the  eflPect  of  the  general  rule,  Indians  sever- 
ing their  tribal  relations. 

It  has  been  the  declared  policy  to  encourage  the  breaking  up  of  tri- 
bal relations  among  the  Indians  and  difierent  laws  have  been  enacted 
with  that  end  in  view.  The  act  of  March  3,  1875  (18  Stat.,  402-420), 
conferred  the  benefits  of  the  homestead  law  upon  Indians  who  had 
abandoned  their  tribal  relations  but  with  a  proviso  as  follows: 

Provided,  That  any  such  Indian  shaU  he  entitled  to  his  distributive  share  of  aU 
annuities,  tribal  funds,  lands  and  other  property  the  same  as  though  he  had  main- 
tained his  ti*ibal  relations. 
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The  allotment  act  of  February  8, 1837  (24  Stat.,  388),  declares  every 
Indian  who  has  taken  up  his  residence  separate  and  apart  from  his 
tribe  and  has  adopted  the  habits  of  civilized  life,  a  citizen  of  the  United 
States  <<  without  in  any  manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other  property.'^  In  view  of  these 
provisions  of  law  it  must  be  held  that  Banks  did  not  by  severing  his 
tribal  relations  give  up  his  distributive  share  in  the  tribal  property 
and  that  consequently  he  is  entitled  to  an  allotment  in  the  lands  of  said 
tribe. 

This  conclusion  that  Banks  is  entitled  to  an  allotment  in  these  tribal 
lands  is  confirmed  by  a  provision  of  the  act  of  June  7, 1897  (30  Stat., 
62-90),  which  reads  as  follows : 

That  all  ckildreu  boru  of  a  marriage  heretofore  soleinnizecl  betweeu  a  white  man 
and  an  Indian  woman  by  blood  and  not  by  adoption,  where  said  Indian  woman  is  at 
this  time  or  was  at  the  time  of  her  death,  recognized  by  the  tribe  shall  have  the 
same  rights  and  privileges  to  the  property  of  the  tribe  to  which  the  mother  belongs, 
or  belonged  at  the  time  of  her  death,  by  blood,  as  any  other  member  of  the  tribe, 
and  no  prior  act  of  Congress  shall  be  construed  as  to  debar  such  child  of  such 
right. 

Banks'  mother  was  a  member  by  blood  of  the  Sac  and  Fox  of  Mis* 
souri  tribe  and  recognized  as  such  at  the  time  of  her  death,  and  he 
therefore  is  entitled  to  the  protection  of  the  provisions  of  this  act. 

The  case  of  the  children  of  Bunks  presents  a  different  question. 
Their  father  had  severed  his  tribal  relations  before  their  births  and 
hence  they  can  not  claim  to  have  been  boru  members  of  this  tribe. 
Neither  is  it  claimed  that  any  one  of  them  was  ever  considered  or 
recognized  as  having  membership  therein.  The  act  of  1897  does  not 
seem  to  confer  any  benefits  upon  persons  in  their  position.  Neither 
did  that  act  nor  any  of  the  others  cited,  make  Banks  a  member  of  the 
tribe  from  which  he  had  separated  himself.  The  object  of  that  act  was 
not  to  make  the  persons  coming  within  its  provisions  members  of  any 
tribe  of  Indians  nor  to  reinstate  them  where  they  had  withdrawn  from 
such  membership  but  to  confer  upon  them  simply  one  of  the  incidents 
of  membership,  that  is,  a  right  to  share  in  the  distribution  of  the 
property  of  the  tribe.  The  mother  of  these  children  was  not,  so  far  as 
the  record  shows,  recognized  as  a  member  of  this  tribe  nor  was  the 
father  so  recognized  at  the  date  of  said  act  and  hence  they  have  not 
been  brought  within  its  provisions.  They  are  not  in  my  opinion  enti- 
tled to  allotments  in  the  land  of  these  Indians. 

Reference  is  made  to  the  case  of  Ariadne  Bohart  as  furnishing  a  prec- 
edent for  holding  both  Banks  and  his  children  entitled  to  allotments. 
That  ease  was  decided  upon  an  opinion  of  this  office  of  June  8,  1895 
(11  Op.  A.  A.  G.,  333),  holding  that  Ariadne  Bohart  was  entitled  to  an 
allotment  on  the  Nez  Perce  reservation,  because  her  mother  was  a  full 
blood  Nez  Perce  Indian  and  the  regulations  under  which  allotments 
were  made  prescribed  that  an  applicant  to  be  entitled  to  an  allotment 
must  be  a  recognized  member  of  the  tribe  or  his  father  or  mother  must 
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be  such.    The  same  opinion,  however,  held  that  Ariadne  Bohart's  chil- 
dren were  not  entitled.    So  far  as  that  case  is  authority  here  it  sustains 
the  conclusions  hereinbefore  anuouuced. 
Approved,  January  22, 1898, 
0.  N.  Bliss,  Secretary. 

DESERT  LAND-STATE  SELECTIONS-PATENT. 

State  of  Washington. 

The  provision  in  the  act  of  Jnne  11,  1896,  that  patents  for  desert  lands  may  issne  to 

the  States  when  an  ample  supply  of  water  is  actually  secured,  without  regard 

to  settlement  and  cultivation,  is  not  limited  to  lands  on  which  liens  have 

been  placed  under  said  act,  but  is  applicable  to  all  lands  donated  by  the  a€t  of 

.  August  18, 1894. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Jantmry 
(W,  V.  D.)  22^1898.  (F.  W.  C.) 

In  your  office  letter  "F"  of  June  19, 1897,  submitting  list  No.  2  and 
accompanying  papers,  filed  by  the  State  of  Washington,  for  the  segre- 
gation of  certain  lands  under  section  4  of  the  act  of  August  18, 1894  (28 
Stat.,  372-422),  you  made  the  following  reference  to  the  act  of  June  11, 
1896  (29  Stat.,  434) : 

I  desire  to  call  attention  to  the  provisions  of  the  act  of  June  11, 1896  (29  Stat., 
413-434),  in  relation  to  liens  on  the  lands  segregated  under  the  above  act  of  1894, 
and  would  recommend  that  the  forms  and  the  contract  in  the  circular  of  November 
22,  1894,  be  amended  by  adding,  wherever  the  act  of  August  18,  1894,  is  referred  to, 
the  words  'and  acts  amendatory  thereof/ 

In  answer  thereto  the  departmental  letter  of  July  12, 1897  (25  L.  D., 
33),  said: 

The  recommendation  made  by  you  in  the  last  paragraph  of  your  letter  of  the  19th 
ultimo,  relative  to  the  amendment  of  the  forms  and  the  contract  in  the  circular  of 
November  22,  1894,  will  be  made  the  subject  of  a  separate  communicatiou. 

The  matter  has'  again  been  called  to  my  attention  by  your  office 
letter  of  October  12,  1897,  submitting,  for  my  approval,  a  draft  of  reg- 
ulations concerning  the  making  of  final  proof  for  desert  lands  segre- 
gated under  section  4  of  said  act  of  August  18, 1894. 

The  act  of  1894,  as  therein  declared,  was  enacted  <Ho  aid  the  public 
land  States  in  the  reclamation  of  the  desert  lands  therein,  and  the 
settlement,  cultivation  and  sale  thereof,  in  small  tracts  to  actual  set- 
tlers," and  provided  for  donating  and  granting  to  such  States,  l^ee  of 
cost,  such  desert  lands,  not  exceeding  one  million  acres  in  each  State, 
as  the  State  may  cause  to  be  irrigated,  reclaimed,  occupied  and  culti- 
vated by  actual  settlers.  The  provision  for  the  patenting  of  these 
lands  is  couched  in  the  following  language: 

As  fast  as  any  State  may  furnish  satisfactory  proof  according  to  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  that  any  of  said 
lands  are  irrigated,  reclaimed  and  occupied  by  actual  settlers,  patents  shall  be 
issued  to  the  State,  or  its  assigns,  for  said  lands  so  reclaimed  and  settled. 
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The  act  of  June  11, 1896,  aupra^  provides: 

That  nnder  any  law  heretofore  or  hereafter  enacted  by  any  State,  providing  for 
tbe  reclamation  of  arid  lands,  in  pursuance  and  acceptance  of  the  terms  of  the  grant 
made  in  section  four  of  an  act  entitled  ''An  Act  making  appropriations  for  the  sun- 
dry civil  expenses  of  the  government  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  ninety-five/'  approved  August  eighteenth,  eighteen  hundred 
and  ninety-four,  a  lieu  or  liens  is  hereby  authorized  to  be  created  by  the  State  to 
which  such  lands  are  granted  and  by  no  other  authority  whatever,  and  when  created 
shall  be  valid  on  and  against  the  separate  legal  subdivisions  of  land  reclaimed,  for 
the  actual  cost  and  necessary  expenses  of  reclamation  and  reasonable  interest 
thereon  from  the  date  of  reclamation  until  disposed  of  to  actual  settlers ;  and  when 
an  ample  supply  of  water  is  actually  furnished  in  a  substantial  ditch  or  canal,  or 
by  artesian  wells  or  reservoirs,  to  reclaim  a  particular  tract  or  tracts  of  such  lauds, 
then  patents  shall  issue  for  the  same  to  such  State  without  regard  to  settlement  or 
eultivation:  Proridedj  That  in  no  event,  in  no  contingency,  and  under  no  circum- 
stances shall  the  United  States  be  in  any  manner  directly  or  indirectly  liable  for 
any  amount  of  such  lien  or  liability  in  whole  or  in  part. 

Under  tbe  act  of  1894,  lands  coming  within  this  million-acre  grant 
could  not  be  patented  until  they  were  shown  to  be  ^^irrigated,  reclaimed, 
and  occupied  by  actual  settlers.''  The  act  of  1896,  referring  specifically 
to  arid  lands  granted  to  States  by  the  act  of  1894,  authorized  tbe  crea- 
tion of  a  lien  thereon,  by  the  State  to  which  <<such  lands  are  granted" 
to  cover  ^^the  actual  cost  and  necessary  expenses  of  reclamation  and 
reasonable  interest  thereon  from  the  date  of  reclamation  until  disposed 
of  to  actual  settlers."    This  act  then  further  provided — 

and  when  an  ample  supply  of  water  is  actually  furnished  in  a  substantial  ditch  or 
oanal,  or  by  artesian  wells  or  reservoirs,  to  reclaim  a  particular  tract  or  tracts  of  such 
lands,  then  patents  shall  issue  fur  the  same  to  such  State,  without  regard  to  settle- 
ment or  cultivation. 

The  act  of  1896,  as  is  shown  by  this  language,  expressly  dispenses 
with  proof  of  settlement  and  cultivation  and  authorizes  the  issuance 
of  patents  when  an  ample  supply  of  water  is  actually  furnished  in  a 
substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs  to  reclaim 
the  land. 

The  question  which  arises  under  this  legislation  is  whether  the  pro- 
vision in  the  act  of  1896  prescribing  the  conditions  on  which  patents 
shall  be  issued,  applies  to  all  lands  donated  and  granted  under  the  act 
of  1894,  or  is  limited  to  those  lands  on  which  a  lien  is  created  under 
the  act  of  1896.  As  before  shown,  the  specific  reference,  in  the  begin- 
ning of  the  act,  to  arid  lauds  so  granted  under  the  act  of  1894,  neces- 
sarily meaning  all  lands  so  granted,  is  followed  by  a  provision  for  the 
creation  of  a  lien  upon  **such  land"  and  by  a  further  provision  lor  the 
patenting  of  "such  lands."  It  is  believed  that  the  words  "such  lands" 
thus  twice  employed,  have  the  same  meaning  in  each  instance  and  refer 
to  the  only  lands  specially  mentioned  in  the  act,  which  are  those  granted 
under  the  act  of  1894.  Had  it  been  the  intention  of  Congress  to  limit 
the  provision  in  the  act  of  1890  relating  to  patents,  to  lands  upon  which 
a  lien  had  been  created  by  the  State  under  that  act,  such  intention 
could  have  been  easily  manifested  and  instead  of  repeating  the  words 
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'^sncli  lands''  other  words,  having  a  more  limited  meaning,  woald  have 
been  used,  such  as  ^^  the  lands  covered  by  any  such  lien."  There  does 
not  seem  to  be  any  reason  for  the  patenting  of  lands,  made  suscep- 
tible of  irrigation  by  means  secured  through  a  lien  placed  thereon, 
without  requiring  proof  of  settlement  or  cultivation,  which  does  not 
apply  with  equal  force  to  lands  made  susceptible  of  irrigation  by  means 
taken  from  the  State  treasury  or  secured  in  any  manner  other  than 
through  such  lien. 

A  construction  should  not  be  put  upon  the  act  which  discriminates 
in  favor  of  lauds  irrigate^!  by  the  expenditure  of  money  obtained 
'  through  a  lien,  as  against  lands  irrigated  by  the  use  of  money  derived 
from  other  sources.  The  purpose  and  object  of  the  law  is  to  enable  the 
State  to  reclaim  the  lands  as  an  inducement  to  their  settlement  and 
cultivation  by  actual  settlers  in  small  tracts,  and  it  is  immaterial 
whether  the  money  expended  in  such  reclamation  is  obtained  through 
the  instrumentality  of  a  lien  or  otherwise.  The  act  of  1890  is  remedial 
in  its  purpose  and  should  receive  such  construction,  consistent  with  the 
language  there  employed,  as  will  best  tend  to  accomplish  the  ultimate 
and  great  purpose  of  this  legislation.  The  act  of  1896  should  be  treated 
as  amending  the  act  of  1894  by  authorizing  a  lien  to  be  placed  upon  the 
lands  as  an  aid  in  the  accomplishment  of  their  reclamation,  and  as  also 
amending  the  original  act  in  the  matter  of  patenting  the  lands  to  the 
States,  by  dispensing  with  proof  of  settlement  and  cultivation  and  thus 
confiding  to  the  States  the  settlement  and  cultivation  of  the  reclaimed 
lands  according  to  the  expressed  purpose  of  the  first  act.  This  seems 
to  have  been  the  view  taken  of  the  amendment  in  the  House  of  Repre- 
sentatives at  the  time  of  its  passage.  Mr.  Lacey,  chairman  of  the  com- 
mittee of  public  lands,  in  explanation  of  the  amendment  said  (Cong. 
Rec.  54th  Cong.,  1st  Sess.,  p.  6222) : 

It  is  proposed  now  by  this  ainendmeht  to  authorize  those  States  t>o  provide  means 
by  which  liens  can  be  created  upon  the  land  to  be  irrigated,  and  that  those  liens 
shall  be  enforced  up  to  the  time  that  the  land  is  patented  to  the  settler;  and  also  to 
modify  the  Carey  act  to  the  extent  of  providing  that  when  the  water  and  the  irri- 
gating ditches  have  been  arranged  so  as  to  irrigate  the  land  properly,  then  patents 
to  the  land  may  issue  at  once. 

Mr.  Mondell,  also,  stated  (p.  6224): 

I  believe  it  Is  entirely  safe  to  provide  that  the  legislatures  of  the  arid-land  States 
shall  pass  such  laws  as  may  tend  to  the  irrigation,  cultivation,  reclamation  and  set- 
tlement of  the  lands  within  their  borders. 

There  is  no  expression  in  the  act  of  1896  from  which  it  can  be  gath- 
ered that  it  was  the  intention  of  Congress  to  limit  the  provision 
therein,  for  issuing  patents,  to  such  lands  as  are  covered  by  liens,  and 
even  if  the  language  used  be  considered  doubtful  in  its  meaning  no 
good  reason  suggests  itself  for  so  restricting  the  provision.  The 
amendment  is  therefore  held  applicable  to  all  lands  coming  within  the 
act  of  1894. 

You  will  cause  to  be  prepared  a  form  of  contract  and  other  forms 
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along  the  lines  of  this  ruling  and  forward  the  same  for  my  considera- 
tion and  approval. 

The  rales  and  regulations  accompanying  your  letter  of  October  12, 
1897,  are  also  herewith  returned  for  modification  according  to  the  views 
herein  expressed. 


INDIAN  LAND^-PATENT—RIGHT  OF  WAY. 

Southern  XJtb  Allotments. 

In  the  issnance  of  patents  to  the  Indian  allottees  of  lauds  in  the  Southern  Ute  reser- 
vation, over  which  the  Denver  and  Rio  Grande  railroad  has  been  constructed; 
a  clause  should  be  inserted  setting  forth  that  the  conveyance  is  made  subject  to 
the  right  of  way  granted  to  said  road  by  the  special  act  of  Jnne  8,  1872,  which 
does  not  in  terms  protect  the  company's  right. 

Assistant  Attorney  General  Van  Devanter  to  the  Secretary  of  the  Interior ^ 

Janmry  24^  1898.  (W.  0.  P.) 

In  response  to  your  request  of  November  16, 1897  "for  an  opinion  as 
to  whether  patents  to  the  Indian  allottees  of  lands  in  the  Southern 
Ute  reservation  must  be  subject  to  the  right  of  way  of  the  Denver  and 
Bio  Grande  Railroad  Company,"  I  would  submit  the  following: 

By  the  treaty  of  March  2, 1868  (15  Stat.,  619),  between  the  United 
States  and  the  several  bands  of  Ute  Indians,  a  district  of  country 
described  as  beginning  at  a  point  on  the  southern  boundary  line  of 
the  Territory  of  Colorado  where  the  meridian  of  longitude  107°  west 
crosses  the  same,  running  thence  north  to  a  point  fifteen  miles  north  of 
the  fortieth  parallel  of  latitude,  thence  west  to  the  western  boundary 
of  said  Territory,  thence  south  to  the  southern  boundary  of  said  Terri- 
tory, and  thence  east  to  the  place  of  beginning,  was  set  apart  for  the 
absolute  and  undisturbed  use  and  occupation  of  the  Indians,  and  they, 
on  their  part,  relinquished  all  claims  to  any  other  lands.  It  is  not  neces- 
sary to  notice  the  other  provisions  of  said  treaty,  except  that  appear- 
ing in  Article  XIV,  which  reads  as  follows : 

The  said  confederated  bands  agree  that  whensoever^  in  the  opinion  of  the  Presi- 
dent of  the  United  States,  the  public  interests  may  require  it,  that  all  roads,  high- 
ways, and  railroads,  authorized  by  law,  shall  have  the  right  of  way  through  the 
reservation  herein  designated. 

By  the  act  of  April  23,  1872  (17  Stat.,  56),  the  Secretary  of  the 
Interior  was  authorized  to  negotiate  with  the  Ute  Indians  of  Col- 
orado Territory  for  the  extinguishment  of  their  right  to  the  south  part 
of  the  reservation,  made  in  pursuance  of  said  treaty  of  1866.  An 
agreement  was  made  with  said  Indians  on  September  13,  1873,  and 
ratified  by  the  act  of  Congress  approved  April  29, 1874  (18  Stat.,  36), 
by  which  the  Indians  ceded  their  interest  to  a  portion  of  their  former 
reservation  described  as  beginning  at  a  point  on  the  eastern  boundary 
thereof,  fifteen  miles  north  of  .the  southern  boundary  line  of  the  Terri- 
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tory  of  Colorado,  running  thence  west  to  a  point  twenty  miles  east  of 
the  western  line  of  said  Territory;  thence  north  to  a  point  ten  miles 
north  of  the  thirty-eighth  parallel  of  latitude;  thence  east  to  the  east- 
ern boundary  of  the  Ute  reservation,  and  thence  south  to  the  place  of 
beginning. 

It  was  further  provided  that  all  tlie  provisions  of  the  treaty  of  1868 
not  altered  by  said  agreement  should  continue  in  force.  It  was  also 
agreed  that  an  agency  should  be  established  on  the  southern  part  of 
this  reservation  for  the  Weeminuchi,  Muache  and  Oapote  bands. 
These  bands  seem  to  have  been  subsequently  designated  as  the 
Southern  Utes  and  they  occupied  the  strip  of  laud  fifteen  miles  wide 
in  the  southern  part  of  Colorado. 

Another  agreement  was  entered  into  with  the  confederated  bands  of 
Ute  Indians  in  Colorado,  on  March  6, 1880,  which  was  ratified  by  act 
of  Congress  approved  June  15, 1880  (21  Stat.,  199).  It  was  then  con- 
templated that  the  Indians  should  take  their  lands  in  severalty  and 
agreed  that  they  should  cede  to  the  United  States  all  the  territory  of 
the  then  Ute  reservation  in  Colorado,  except  as  therein  provided  for 
their  settlement.  The  settlement  of  the  Southern  Utes  was  provided 
for  as  follows : 

The  Southeru  Utes  agree  to  remove  to  and  settle  upon  the  unoccupied  agricultnral 
lands  on  the  La  Plata  River  in  Colorado;  and  if  there  should  not  be  a  sufficiency  of 
such  lands  on  the  La  Plata  River  and  in  its  vicinity  in  Colorado,  then  upon  such 
other  unoccupied  agricultural  lands,  as  may  be  found  on  the  La  Plata  River  or  in 
its  vicinity  in  New  Mexico. 

It  was  further  provided  as  follows : 

AH  provisions  of  the  treaty  of  March  second,  eighteen  hundred  and  sixty-eight  and 
the  act  of  (-ongress  approved  April  twenty-ninth,  eighteen  hundred  and  seventy- 
four,  not  altered  by  this  agreement  shall  continue  in  force. 

Said  act  of  Congress  x)rovided  for  a  commission  to  make  a  census  of 
these  Indians,  to  select  and  make  allotments  of  land  in  severalty  to 
them,  and  to  superintend  their  removal,  location  and  settlement  on 
such  allotments.  This  part  of  the  plan  was  not  carried  into  execution 
and  the  Southern  Ute  Indians  continued  to  occupy  the  strip  of  land  in 
the  south  part  of  Colorado,  as  a  reservation. 

Another  agreement  was  entered  into  with  the  Southern  Ute  Indians 
in  1888,  which  provided  for  their  removal  to  Utah,  but  this  was  never 
ratified  by  Congress,  being  rejected  by  the  act  of  February  20,  1895 
(28  Stat.,  G77).  At  the  same  time  it  was  directed  that  the  agreement 
of  1880  be  carried  out  as  in  said  act  provided.  It  was  then  directed 
that  the  Secretary  of  the  Interior  cause  allotments  to  be  made,  to  such 
of  the  Southern  Utes  as  should  elect,  and  be  considered  by  him  quali- 
fied, to  take  the  same,  out  of  the  agricultural  lands  in  their  reserva- 
tion in  Colorado.  For  the  use  of  those  who  should  not  elect  to  take 
allotments,  there  was  reserved  the  western  portion  of  their  reservation 
and  certain  townships  in  New  Mexico, 
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subject,  however,  to  the  right  of  the  goyemment  to  erect  and  maintain  agency  baild- 
ingB  thereon  and  to  grant  rights  of  way  through  the  same  for  railroads,  irrigation 
ditches,  highway's,  and  other  necessary  purposes. 

It  is  in  connection  with  the  allotments  made  under  this  act  that  the 
question  now  presented  arises. 

Among  the  papers  submitted  are  letters  of  the  Oommissioner  of  the 
General  Land  Office  and  the  Commissioner  of  Indian  Affairs,  written 
in  1882  and  1883,  in  relation  to  certain  maps  of  parts  of  this  company's 
road,  filed  under  the  right  of  way  act  of  March  3,  1875  (18  Stat.,  482). 
These  maps  affected  lauds  in  the  original  reservation,  but  entirely  out- 
side of  the  limits  within  which  the  allotments  now  in  question  were 
made,  and  those  letters  do  not  afford  any  assistance  in  solving  the 
question  now  before  the  Department. 

By  the  act  of  June  8, 1872  (17  Stat,  339),  the  Denver  and  Eio  Grande 
Bailway  Company  was  granted  a  right  of  way  over  the  public  domain, 
with  the  proviso  that  said  company  should  complete  its  railway  to  a 
point  on  the  Rio  Grande  as  far  south  as  Santa  Fe,  within  tive  years,  on 
penalty  of  forfeiture  of  all  rights  under  said  act  as  to  the  uncompleted 
portions  of  the  road.  By  the  act  of  March  3, 1877  (19  Stat.,  405),  the 
time  for  building  the  road  was  extended  for  five  years. 

Upon  application  of  said  company,  the  President  of  the  United  States, 
on  May  12,  1880,  made  a  formal  statement  as  to  the  necessity  for  the 
proposed  road,  in  which,  after  mentioning  the  proposition  of  the  com- 
pany to  extend  its  line  of  road  through  and  over  the  reservation  pro- 
vided for  the  Ute  Indians  by  the  treaty  of  1868  and  the  provision  of 
article  XIV,  thereof,  said : 

Now,  therefore,  being  satisfied  that  the  interests  of  the  public  at  large  do  require 
that  such  branches  and  extensions  of  said  railroad  should  be  constructed  as  proposed 
by  said  company,  I  make  this  declaration  of  ray  opinion  that  the  public  interests 
require  the  construction  of  such  branches  and  extensions  of  said  railroad  through 
and  upon  the  said  tract  of  land,  so  set  apart  for  said  bands  of  the  I'te  tribes  of 
Indians  under  the  said  treaty,  the  right  to  the  coustruction  of  railroads  through  said 
reservation  being  stipulated  for  in  said  article  of  said  treaty  in  certain  cases. 

In  1883  the  company  filed  two  maps;  one  showing  the  line  of  road 
from  the  town  of  Antonito  to  the  mouth  of  the  Hio  Piedra,  and  the 
other  to  the  town  of  Durango,  which  maps  covered  the  entire  line  of 
said  road  within  the  reservation  where  the  allotments  in  question  were 
afterwards  made.  These  maps  were  approved  under  said  act  of  1872. 
In  the  letter  returning  the  approved  maps  to  the  General  Land  Office, 
dated  January  15, 1884,  the  Secretary,  after  stating  that  the  Oommis- 
sioner of  Indian  Affairs  had  recommended  the  approval,  reserving  the 
question  of  compensation  to  the  Indians  for  future  consideration,  said : 

I  concur  in  the  views  above  expressed,  and  with  the  qualification  mentioned  as  to 
compensation,  accordingly  approve,  under  the  granting  act  of  June  8,  1872,  the 
mapa  referred  to  and  return  them  herewith. 

He,  also,  in  that  connection,  referred  to  the  provisions  of  article  XIV, 
of  the  treaty  of  1868,  supruj  and  the  executive  order  of  May  12, 1880, 
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supra.    I  have  not  beeu  able  to  learn  that  anything  has  been  done  in 
regard  to  compensation. 

This  question  as  to  right  of  the  Indians  to  compensation  for  the  right 
of  way  does  not  affect  the  question  now  under  consideration.  The  right 
to  compensation,  if  any,  attached  at  the  time  the  road  was  built  and 
can  not  be  affected  by  the  insertion  in,  or  omission  from,  the  patents 
for  allotments,  made  long  subsequent  to  that  time,  of  words  denoting 
that  the  land  is  subject  to  said  right  of  way.  Neither  can  the  insertion 
or  omission  of  such  words  affect  the  rights  of  the  railroad  company 
or  of  the  allottee.  The  question  submitted  is,  therefore,  one  of  policy 
rather  than  of  law. 

It  was  formerly  the  policy  to  insert  in  final  certificate  and  patents  for 
tracts  of  land  traversed  by  railroads  which  had  been  granted  rights  of 
way,  a  reservation  of  such  right  of  way  and  this  whether  the  right  was 
claimed  under  the  general  right  of  way  act  of  1875  or  under  a  special 
act.  This  rule  has,  however,  been  changed  as  to  roads  claiming  the 
right  of  way  under  the  general  act.  In  the  case  of  Mary  G.  Arnett 
(20  L.  D.,  131),  it  was  held  that  said  statute  itself  amply  protected  all 
rights  and  it  was,  therefore,  unnecessary  to  insert  an  excepting  clause  in 
a  patent  for  a  tract  of  land  crossed  by  such  right  of  way.  In  the  case 
of  Dunlap  v.  Shingle  Springs  and  Placerville  B.  B.  Go.  (23  L*  D.,  67), 
this  ruling  was  adhered  to  and  the  distinction  between  cases  arising 
under  the  act  of  1875  and  under  special  acts  which  do  not  in  terms  pro- 
tect the  company's  right  of  way,  was  pointed  out,  the  case  of  Florida 
Central  and  Peninsular  E.  R.  Co.  v.  Heirs  of  Lewis  Bell  (22  L.  D.,  451), 
being  referred  to  for  the  rule  in  such  cases.  On  November  27, 1896 
(23  L.  D.,  458),  a  circular  was  issued  informing  the  local  officers  that 
it  is  not  necessary  to  note  on  final  certificates  a  reservation  of  the  right 
of  way  where  such  right  is  claimed  under  the  act  of  March  3, 1875,  or 
the  act  of  March  3,  1891  (26  Stat.,  1096),  granting  the  right  of  way  for 
canals' and  reservoirs.  In  the  concluding  paragraph  of  that  circular  it 
is  said: 

It  win  be  observed  that  the  decisions  above  noted  do  not  refer  to  oases  where  right 
of  way  has  been  granted  under  special  acts. 

In  this  case  the  grant  of  the  right  of  way  was  by  a  special  act;  there 
is  no  question  of  forfeiture  and  the  granting  act  does  not  in  terms  pro- 
tect the  company's  right.  Under  the  ruling  in  Florida  Oeutral  and 
Peninsular  E.  B.  Go.  v.  Bell  et  al.  (22  L.  D.,  451),  where  similar  condi- 
tions obtained,  the  patents  for  tracts  across  or  over  which  this  portion 
of  the  Denver  and  Bio  Grande  Bailroad  Company's  line  runs  should 
contain  a  clause  setting  forth  that  the  conveyance  is  made  subject  to 
the  right  of  way  for  said  road. 

The  fact  that  in  the  preliminary  or  trust  patent  issued  for  Indian  allot- 
ments, the  United  States  promise  to  convey  a  title  in  fee  simple  free  of 
all  incumbrance  whatsoever,  at  the  end  of  the  trust  period,  is  an  addi- 
tional reason  for  inserting  the  excepting  clause  in  such  patents. 
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In  this  case  the  road  was  bailt  many  years  ago,  so  that  the  specific 
tracts  subject  to  the  right  of  way  are,  or  should  be  known,  and,  there- 
fore, the  excepting  clause  should  be  inserted  in  only  those  patents  which 
embrace  those  specific  tracts. 
Approved,  January  24, 1898, 

0.  N.  Bliss, 

Seeretary, 


Stokes  v.  Pbnsacola  and  Georgia  E.  E.  Co. 

Motion  for  review  of  departmental  decision  of  May  3, 1897, 24  L.  D., 
396,  dismissed  by  Secretary  Bliss,  January  24, 1898. 


MIXING  claim-application  FOR  PATENT. 

AsPEN  Mountain  Tunnel  Lode  Ko  1. 

An  application  for  mineral  patent  should  not  be  allowed  for  laud  embraced  within 
the  prior  pendiog  application  of  another. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  January 
(W.  V.  D.)  24,  1898.  (P.  J.  O.) 

It  appears  that  The  Aspen  Mountain  Tunnel  and  Drainage  Company, 
on  February  11,  1896,  made  application,  No.  522,  for  patent  for  the 
Aspen  Mountain  Tunnel  Lode  No.  1  mining  claim,  survey  No.  10,035, 
Glenwood  Springs,  Colorado,  land  district.  This  application  was 
received  and  publication  of  notice  commenced  in  a  newspaper. 

In  March,  1896,  and  during  the  period  of  publication,  the  owners  of 
the  Graystone  and  the  Alabama  lode  claims  each  filed  a  protest 
against  the  acceptance  by  the  local  office  of  the  application  for  patent 
by  the  Aspen  Company.  (It  is  stated  the  owners  of  the  Menlough 
mining  claim  also  filed  a  similar  protest,  but  it  is  not  found  in  the 
record.)  These  protests  allege,  in  substance,  that  the  protestants  are 
the  owners  of  the  several  claims;  that  in  August,  1895,  the  owner  of 
the  Sibley  lode' mining  claim  applied  for  a  patent  for  the  same;  that 
there  was  a  conflict  between  the  claims  owned  by  the  protestants  and 
the  Sibley;  that  all  of  the  conflict  between  protestants'  claims  and  the 
Sibley  is  also  a  part  of  the  said  Aspen  Tunnel  lode  No.  1;  that  the 
protestants  each  adversed  the  Sibley  application,  brought  suits  thereon, 
and  said  suits  are  now  pending  and  undetermined — 

that  unless  said  M.  A.  No.  522  is  canceled  and  held  for  naught  contestee  will  he 
granted  its  receiver's  receipt  upon  said  premises  so  soon  as  said  publication  expires, 
unless  protestants  go  to  the  needless  expense  of  again  **  adversing'^  and  bringing  suit 
for  the  identical  premises  sued  for  in  their  adverse  against  said  Sibley  application. 

The  protestants  pray  that  the  application  be  canceled  and  publica- 
tion notice  ordered  stopped. 
At  the  request  of  counsel  the  local  officers  immediately  forwarded 
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the  protests  to  your  office,  whereupon,  by  letter  of  March  25,  1896, 
your  office  informed  the  register  and  receiver  that  their  action  was 
irregular,  required  an  immediate  report  from  them  on  the  matter,  and 
directed  them  not  to  allow  entry  upon  the  application. 

Without  going  into  all  the  correspondence  in  detail,  it  is  sufficient  to 
say  that,  by  direction  of  your  office,  the  protestants  were  advised  to 
appeal  from  the  action  of  the  local  office  in  allowing  the  application. 
This  they  did,  and  the  entire  record  was  forwarded  to  your  office,  and 
by  letter  of  August  14, 1896,  your  office  reversed  the  action  below  and 
held  the  application  for  patent  for  the  Aspen  Mountain  Tunnel  Lode 
No.  1  for  cancellation. 

From  this  decision  the  applicant  has  appealed,  alleging  that  it  is  con- 
trary to  the  rules  of  the  land  office  and  the  law;  that  the  application 
is  simply  pending  and  not  perfected  and  awaiting  decision  in  the 
adverse  suits;  that  "  there  is  no  rule  or  law  preventing  the  application 
for  patent  for  ground  covered  by  previous  entry  pending  ad  verses;" 
that  the  survey  having  been  allowed  and  approved  by  the  surveyor- 
general,  the  application  filed  and  notices  posted  and  published,  it  would 
be  subjecting  applicant  to  additional  expense  and  delay  to  require  him 
to  go  through  the  same  proceedings  after  the  adverses  are  disposed  o£ 

There  is  no  brief  filed  by  counsel  for  appellant,  and  it  is  not  pointed 
out  wherein  the  decision  of  j'our  office  "  is  contrary  to  the  rules  of  the 
land  office  and  the  law."  The  question  will  not,  therefore,  be  discussed 
further  than  to  say  that  it  has  uniformly  been  held  by  the  Department, 
where  the  question  was  raised,  that  an  application  for  patent  for  a 
mining  claim  will  not  be  allowed  to  embrace  therein  ground  covered  by 
the  prior  location  and  application  of  another  (Rocky  Lode,  15  L.  D., 
671),  and,  also,  that — 

An  entry  allowed  prior  to  the  final  dUposition  of  adverse  proceedings  must  be 
canceled  and  the  parties  placed  in  statu  quo,  where  it  appears  tliat  snch  adverse 
claim  is  still  asserted  and  remains  undetermined.  (Meyer  ot  al.  r.  Hyman,  7  L.  I)., 
83;  see  also  Great  Eastern  Mining  Co.  r.  Esmeralda  Mining  Co.;  2  Id.,  704.) 

It  is  true  that  in  these  cases  the  facts  were  not  exactly  the  same  as 
those  in  the  case  at  bar,  but  the  principle  announced  applies  with  equal 
force. 

The  question  as  to  the  right  of  possession  of  the  ground  in  contro- 
versy having  been  transferred  to  a  court  of  competent  jurisdiction, 
there  was  no  justification  for  the  local  officers  in  receiving  an  application 
for  the  same  land  even  from  one  not  a  party  to  the  proceeding  then 
pending. 

There  was  no  specific  rule  in  the  mining  circular  approved  December 
10,  1891,  covering  such  a  case  as  this,  but  paragraph  49  of  the  new 
Mining  Regulations,  approved  December  15, 1897  (25  L.  D.,  561),  was 
prepared  to  meet  just  such  emergencies  as  are  here  presented.  It  reads 
as  follows : 

Before  receiving  and  filing  a  mineral  application  for  patent,  local  officers  will  be 
particular  to  see  that  it  includes  no  land  which  is  embraced  in  a  prior  or  pending 
application  for  patent  or  entry,  or  .any  lands  embraced  in  a  railroad  selection,  or  for 
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wliich  pablication  is  pending  or  has  been  made  by  any  other  claimants,  and  if,  in 
thetr  opinion,  after  investigation,  it  should  appear  that  a  mineral  application  shonld 
not,  for  these  or  otlier  reasons,  be  accepted  and  filed,  they  should  formally  reject  the 
same,  giving  the  reasons  therefor,  and  allow  the  applicant  thirty  days  for  appeal  to 
(his  office  under  the  Rules  of  Practice. 

Your  office  jadgment  is  affirmed. 


RIGHT  OF  WAY— STATION   GROUNDS^UNSURVEYED   LAND. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Oo. 

The  actual  nse  of  unsurveyed  public  land  as  station  gronnds  precludes  the  subsequent 
acquisition  of  adverse  rights  to  the  land  so  occupied. 

Secrei-ary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.V.D.)  24^1898.  (C.  J.  G.) 

The  St.  Paul,  Minneapolis  aud  Manitoba  Railway  Company,  under 
the  provisions  of  the  act  of  March  3, 1875  (18  Stat,  482),  filed  a  plat, 
showing  its  selection  of  station  grounds  at  Laclede,  Idaho,  covering  an 
area  of  twenty  acres  in  lots  1,  -,  3,  the  SW.  \  of  the  NE.  J  aud  the 
NW.  J  of  the  SE.  J,  Sec.  20,  T.  56  N.,  E.  3  W.,  in  the  Coeur  d'Alene 
land  district. 

On  July  23, 1892,  your  office  refused  to  recommend  the  said  plat  for 
approval,  on  the  ground  that  the  lands  covered  thereby,  being  unsur- 
veyed, were  not  subject  to  approval  under  the  above  mentioned  act. 

After  a  survey  had  been  made  the  railway  company  filed  another 
plat,  which  was  also  rejected  by  your  office  on  M«y  19,  1897,  but  this 
time  for  the  reason  that  said  plat,  with  the  exception  of  about  one 
acre  in  the  SW.  J  of  the  NE.  J,  covers  land  upon  which  entries  have 
been  made,  as  follows : 

lots  I  and  2,  by  John  Kepky,  August  7, 1896;  and 

lot  3,  NW.  4  of  SE.  i,  by  Lyman  F.  Markham,  March  26,  1897. 

In  support  of  this  last  decision  of  your  office  the  case  of  Dakota 
Central  Kailway  Company  (12  L.  D.,  264)  was  cited. 

The  railway  company  has  filed  an  appeal  to  this  Department,  it 
being  contended  therein  that,  following  the  case  of  this  company  t?. 
Maloney  et  al,  (24  L.  D.,  460),  its  plat  should  be  approved,  or  a  hearing 
ordered  to  determine  the  priority  of  right  between  said  company  and 
the  adverse  claimants  named. 

The  syllabus  of  the  case  cited  by  the  company  is  as  follows: 

The  actual  use  of  lands  as  station  grounds,  prior  to  survey,  by  a  company  that 
has  filed  its  articles  of  Incorporation,  proofs  of  organization,  and  constructed  a 
railroad,  over  unsurveyed  land,  entitles  said  company  to  an  approval  of  a  plat  of 
said  grounds,  as  against  an  intervening  homestead  entry,  if  such  use  antedates  the 
settlement  of  the  homesteader. 

Based  on  this  ruling  and  the  facts  of  the  case  under  consideration, 
the  Department  is  warranted  in  instructing  your  office  to  order  a 
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hearing,  after  due  notice  to  all  parties  concerned,  for  tlie  purpose  of 
affording  the  railway  company  an  opportnnity  to  show  that  the  lands 
in  question  were  actually  used  by  said  company  as  station  grounds 
prior  to  the  initiation  of  the  adverse  claims  referred  to.  It  is  so 
directed. 


INDIAX  LANDS— TIMBER  CUTTING.* 

Department  of  the  Interior, 
General  Land  Office,  September*  28j  1897. 

Logging  Eegulations  to  govern  logging  by  Indians  on  the  ceded 
Ohippewa  Eeservations,  Minnesota,  under  the  provisions  of  the  act  of 
Congress  approved  June  7, 1897  (Public  No.  3). 

1st.  The  Indians  on  the  ceded  Chippewa  reservations,  Minnesota, 
shall  be  authorized  to  enter  into  a  contract  or  contracts  with  any  respon- 
sible person  or  persons  to  cut  and  bank  any  specified  quantity  of  dead 
timber  standing  or  fallen  on  said  reservations,  at  a  given  price  per 
thousand  feet,  such  responsible  person  or  persons  being  required  to 
give  bond  in  a  sufficient  penalty,  stipulating  for  the  faithful  perform- 
ance of  the  obligations  of  such  contract,  the  careful  observance  of  the 
intercourse  laws,  etc. 

2nd.  There  shall  be  detailed  from  the  corps  of  Chippewa  examiners, 
appointed  under  the  act  of  January  14,  1889  (25  Stat,  642),  for  the 
effectual  carrying  out  of  these  regulations,  a  superintendent  and  as 
many  assistant  superintendents  as  the  Commissioner  of  the  General 
Land  Office  may  select.  The  superintendent  detailed  for  the  purpose 
of  directing  logging  operations,  shall,  with  the  assistance  of  the  Indian 
agent  at  White  Earth  agency,  require  each  Indian  desiring  to  cut  and 
bank  saw-logs,  to  make  a  selection  of  the  dead  timber  standing  or 
fallen,  and  thereafter  make  application  to  be  allowed  to  contract  for 
the  cutting  and  banking  of  such  timber,  describing  by  section,  town- 
ship and  range  the  land  on  which  the  dead  timber  is  standing  or  fallen. 

3rd.  Before  any  timber  shall  be  cut  under  the  foregoing  authority,  a 
contract  shall  be  entered  into  between  the  Indian  applicant  or  appli- 
cants and  some  responsible  person  or  persons  as  provided  in  paragraph 
one,  and  in  such  form  as  shall  be  prescribed  by  the  Commissioner  of 
the  General  Land  Office,  which  contract,  however,  shall  not  be  of  force 
until  the  same  is  approved  by  the  Indian  agent  and  superintendent, 
and  confirmed  by  the  Commissioner  of  the  General  Land  Office,  which 
approval  and  confirmation  shall  operate  as  a  permit  for  the  cutting  and 
banking  of  the  timber  applied  for  by  the  Indian  or  Indians. 

4th.  It  shall  be  the  duty  of  the  superintendent  and  assistant  super- 
intendents to  go  into  the  woods  with  the  loggers,  and  direct  their 
labors,  to  the  end  that  no  green  or  growing  timber  may  be  cut,  and 

*Not  reported  in  Vol.  25. 
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that  no  live  trees  may  be  damaged  in  any  manner,  so  as  to  cause  them 
to  die,  and  also  to  inspect  the  scaling  of  the  logs. 

5th.  The  superintendent  shall  receive,  in  addition  to  his  compensation 
as  examiner  of  Ohippewa  lands,  two  dollars  per  day  for  such  time  as 
his  services  may  be  actually  necessary  in  logging  operations  hereunder, 
and  both  the  superintendent  and  assistant  superintendents  shall  receive 
their  necessary  traveling  expenses;  and  such  additional  compensation 
and  traveling  expenses  shall  be  paid  from  the  proceeds  of  the  sale  of 
logs.  The  assistant  superintendents  shall  oversee  and  direct  such  por- 
tions of  the  work  as  the  superintendent  may  direct. 

6th.  With  the  exception  of  the  superintendent,  assistant  superinten- 
dents and  scaler,  and  in  cases  where  persons  of  sufficient  knowledge 
and  skill  for  foremen,  blacksmiths,  filers,  teamsters,  clerks  and  cooks 
cannot  be  found  among  the  Indians,  no  white  labor  shall  be  employed 
in  x>orforming  this  work. 

7th.  One-half  of  the  cost  of  scaling  shall  be  paid  by  the  Indian  log- 
gers, and  one-half  by  the  purchaser  of  the  logs.  After  the  scaling  is 
completed,  the  sale  of  the  logs  shall  not  be  valid  until  the  same  is 
approved  by  the  Indian  agent  and  superintendent  and  confirmed  by 
the  Commissioner  of  the  Oeneral  Land  Office. 

8th.  The  Indian  agent  will  assume  control  of  the  proceeds  of  the  sale, 
fifteen  per  cent  of  which  shall  be  deducted  by  him  for  the  benefit  of  the 
Indians,  and  to  pay  all  expenses  of  the  sale,  such  as  advertising,  tele- 
graphing, additional  compensation  of  superintendent  and  traveling 
expenses  of  superintendent  and  assistant  superintendents,  provided 
that,  in  any  case  where  the  logs  are  sold  for  an  amount  exceeding  $5 
X>er  thousand  feet,  the  per  cent  or  amount  to  be  deducted  for  the  benefit 
of  the  Indians,  as  above  stated,  shall  be  proportionately  increased  in 
the  discretion  of  the  Commissioner  of  the  General  Land  Office. 

The  net  proceeds  remaining  shall  be  divided  and  paid  as  follows: 

Ist.  He  shall  pay,  from  the  sales  of  the  logs  under  each  contract,  the 
party  or  parties  ftirnishing  the  advances  under  the  contract,  authorized 
io  section  9,  to  the  logger  who  delivered  said  logs. 

J2nd.  He  shall  pay  the  scaler  or  scalers  of  such  logs,  the  amount  due 
on  the  part  of  the  Indian  logger. 

3rd,  He  shall  pay  the  foremen,  blacksmiths,  teamsters,  filers,  clerks 
and  cooks  of  the  logger  any  balance  that  may  be  due  them  under  their 
contracts  with  the  logger. 

4th,  He  shall  pay  the  laborers  of  the  logger  any  unpaid  balance 
which  may  be  due  them  under  their  contract  for  labor  performed  in  the 
cutting  or  delivei*y  or  banking  of  such  logs. 

5ih,  He  shall  pay  the  logger  or  contractor  who  banked  such  logs,  any 
part  remaining  of  the  amount  to  be  paid  under  his  contract. 

9th.  Any  logging  Indian,  on  a  proper  showing  of  his  inability  to  fur- 
nish his  logging  outfit,  or  to  sustain  himself,  or  his  family,  during  the 
logging  operations,  may  receive  advances  of  goods  or  cash  from  any 
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party  with  whom  he  may  contract,  which  contract  shall  first  be  approved 
by  the  Indian  agent  to  sach  a  limit  as  the  Indian  agent  may  fix,  and 
snch  advances  shall  be  paid  by  the  Indian  agent  to  the  party  making 
the  same  from  the  amount  to  which  snch  Indian  is  entitled  for  his 
logging  work. 

10th.  The  Commissioner  of  the  General  Land  OflBce  shall  have  power 
to  prescribe  such  rules  and  regulations  not  inconsistent  with  these 
regulations  as  he  may  deem  proper  from  time  to  time,  for  the  more 
efficient  prosecution  of  the  logging  operations,  and  to  thoroughly  pro- 
tect the  interests  of  the  Indians  and  the  Government  in  the  premises^ 

BlNGER   UeRMANN, 

Commissioner. 
Approved, 

0.  iN".  Bliss, 

Secretary. 


INDLVX  lands-timber  CUTTIXG-ACT  OF  JVNE  7,  1807. 

Theodore  H.  Beaulieu.^ 

Permission  to  place  portable  saw  mills  in  the  vicinity  of  dead  and  down  timber,  cut 
nnder  the  provisions  of  the  act  of  Jnne  7, 1897,  for  the  purpose  of  manufactarlng 
such  timber  into  lumber,  may  be  granted,  where  the  applicant  enters  into  a  con- 
tract in  the  form  prescribed  by  the  regulations  of  September  28, 1897,  and  sub- 
mits proof  as  to  the  present  impracticability  of  marketing  the  timber. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  December 

4,  1897.  (J.  I.  P.) 

I  have  before  me  your  letter  of  the  22nd  ultimo  enclosing  one  from 
Mr.  li.  H.  Eosa,  superintendent  of  dead  and  down  timber,  Chippewa 
ceded  lands,  White  Earth,  Minnesota,  covering  the  application  of 
Theodore  H.  Beaulieu  for  permission  to  cut  dend  timber,  standing  and 
fallen,  on  certain  sections  in  township  162  north,  range  36  West,  and  to 
establish  portable  sawmills  near  such  timber  for  its  manufacture  into 
lumber. 

Mr.  Rosa  states  that  the  timber  referred  to  has  been  dead  many 
years,  that  it  is  rapidly  decaying  and  that  it  is  represented  that  if  the 
desired  permission  is  accorded  to  Mr.  Beaulieu  the  farming  community 
in  that  vicinity  will  be  greatly  benefited. 

You  express  the  belief  that  if  proper  opportunity  is  not  given  to  dis- 
pose of  the  timber  loss  will  result  to  the  Indians.  You  have  accord- 
ingly recommended  that  you  be  authorized  to  grant  permission  to  Mr. 
Beaulieu  to  place  a  portable  saw  mill  in  the  locality  mentioned,  on  his 
submitting  satisfactory  proof  that  the  allegations  as  to  the  present  im- 
practicability of  marketing  the  timber  are  true  and  when  he  has  entered 
into  a  contract  in  the  form  prescribed  in  the  instructions  of  September 

"^  Not  reported  in  Vol.  25. 
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28,  1897,  relating  to  dead  and  down  timber  on  the  ceded  Chippewa 
reservations,  Minnesota,  heretofore  approved  by  the  Department. 

Under  the  authority  of  the  act  of  June  7, 1897— Public  No.  3,  page 
32 — in  pursuance  of  which  the  above  instructions  were  issued,  and 
in  accordance  with  your  verbal  request  for  such  authority,  I  hereby 
authorize  you  to  grant  the  permission  asked  for  in  this  and  all  other 
cases,  where  the  applicant  will  enter  into  a  contract  in  the  form  pre- 
scribed in  the  instructions  of  September  28,  1897,  and  where  such  per- 
mission will,  in  your  judgment,  be  for  the  benefit  of  the  Indians  and  in 
accordance  with  the  act  of  June  7, 1897  {supra). 

You  are  also  hereby  directed  to  instruct  Mr.  Bosa,  superintendent  of 
dead  and  down  timber,  to  see  that  no  other  advantages  inure  to  the 
contractor  in  this  or  any  other  case,  for  the  erection  of  a  mill  as  pro- 
I>osedy  and  require  him  to  report  to  your  office  should  any  of  said  con- 
tractors attempt  to  cut  any  other  than  dead  and  down  timber  on  said 
ceded  lands;  and  on  proof  that  any  contractor  has  cut  any  other  than 
dead  and  down  timber  on  said  ceded  lands,  his  contract  or  permission 
will  be  at  once  revoked. 


ABAXDOXED  MILITARY  RESERVATION-SCHOOL.  GRANT. 

Instructions. 

The  provision  in  the  act  of  Augnst  23,  1894,  that  lauds  within  abandoned  military 
reservations  restored  for  disposal  under  said  act,  shall  be  subject  to  entry  by 
actual  settlers,  is  a  congpressional  disposition  of  said  lands  that  takes  them  out 
of  the  operation  of  the  school  grant,  if  it  bad  not  attached  prior  to  the  estab- 
lishment of  the  reservation. 

The  proviso  to  section  6,  act  of  July  16,  1894,  admitting  Utali  Co  the  Union,  does  not 
take  the  grant  of  school  lands  to  said  State  out  of  the  operation  of  the  general 
rule  as  to  the  time  when  said  grant  attaches  to  the  specific  sections,  or  limit  the 
authority  of  Congress  to  so  provide  for  the  disposal  of  reserved  lands,  that  on 
their  restoration  the  right  of  the  State  to  the  specific  sections  may  be  defeated. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Januartf 
(W.  V.  D.)  28,  1898.  (B.  F.  B.) 

I  am  in  receipt  of  your  letter  of  November  18, 1897,  resubmitting 
for  my  consideration  the  circular  of  instructions  to  the  register  and 
receiver  at  Salt  Lake  City,  Utah,  as  to  disposal  of  the  lands  in  the 
abandoned  Fort  Cameron  military  reservation  which  received  the 
approval  of  the  Department  March  22,  1807,  24  L.  D.,  269. 

It  does  not  appear  that  any  change  is  desired  in  these  instructions 
80  far  as  they  indicate  the  manner  of  disposal  of  the  lands  subject  to 
settlement  and  entry  under  the  act  of  August  23,  1894  (28  Stat.,  491), 
which  was  the  aim  and  purpose  of  the  instructions,  but  the  resubmis- 
sion seems  to  be  made  merely  with  reference  to  the  expression  of 
the  Acting  Commissioner  as  to  what  lands  are  excepted  from  settle- 
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ment  and  entry  ander  the  act  and  to  which  the  instractions  did  not 
therefore  apply. 

The  expression  referred  to  is  that  "  Sections  2, 16,  32  and  36  of  this 
reservation  are  reserved  for  school  purposes." 

The  date  when  this  reservation  was  established,  and  when  it  was 
turned  over  to  the  custody  of  this  Department,  and  when  it  was  sur- 
veyed, were  not  given  in  the  letter  of  instructions  of  March  22,  1897, 
and  hence  it  received  the  approval  of  the  Department  upon  the  assump- 
tion that  the  facts  in  that  case  warranted  the  statement  made  therein  as 
to  the  reservation  for  school  purposes,  but  from  the  facts  stilted  in  the 
communication  now  under  consideration  it  is  evident  that  it  was  intended 
by  your  oflSce  to  apply  generally  to  military  reservations  turned  over  to 
this  Department  under  the  act  of  August  23, 1894,  following  the  decision 
of  your  office  of  July  25, 1896,  to  which  you  refer,  holding  that  as  to  the 
lands  within  such  reservations, 

after  providing  for  the  preference  rights  of  actual  bona  fide  settlers,  the  balance 
shonld  be  treated  as  public  lands  Hobject  to  all  the  land  laws  of  the  United  States, 
including  grants  for  school  purposes  and  all  other  public  laws. 

The  question  therefore  submitted  with  your  letter  involves  a  con- 
struction of  the  act  of  August  23, 1894,  especially  with  reference  to  the 
rights  of  the  several  States  under  the  grant  for  school  purposes  to  take 
lands  within  the  limits  of  abandoned  military  reservations  containing 
more  than  five  thousand  acres. 

The  grant  to  the  several  States  of  certain  designated  sections  for 
school  purposes  has  been  so  clearly  interpreted  by  the  decisions  of  the 
courts  and  of  this  Department  as  to  leave  little  room  for  doubt  as  to 
what  lands  come  within  its  operation.  It  attaches  to  the  specific  sec- 
tions in  every  township  within  the  political  boundaries  of  the  State 
which  are  disencumbered  and  free  from  reservation,  at  the  date  when 
the  sections  are  designated  by  survey, 

but  where  the  fee  is  in  the  United  States  at  the  date  of  Hurvey  and  the  land  is  so 
encumbered  that  full  an<l  complete  title  aud  right  of  possession  can  not  then  ve^t  in 
the  State,  the  State  may  if  it  ro  desires,  elect  to  take  equivalent  lands  in  Ailiillment 
of  the  compact  or  it  may  await  until  the  title  aud  right  of  possession  unite  in  the 
govemmeul,  and  then  satisfy  1  tH  grant  by  tak ing the  lauds  specifically  granted.  State 
of  Colorado,  6  L.  D.,  412.  .'See  also  Cooper  r.  Koberts,  18  How.,  173;  Ham  r.  Miasouri, 
lb.  126;  Beeclier  r.  Weatherby,  95  U.  S.,  517;  Heydeufeldt  r.  Daney  Gold  Mining 
Company,  93  U.  S.,  (:31. 

Until  the  status  of  the  laud  is  actually  fixed  by  survey,  as  shown  by  the  township 
plat,  so  that  the  grant  may  attach  to  the  specific  section,  the  government  has  the  ab- 
solute power  to  dispose  of  it  as  a  part  of  the  public  domain,  or  to  provide  for  its  dis- 
posal in  any  manner  that  may  promote  the  public  interest.  Gregg  r.  State  of  Colo- 
rado,  15  L.  D.,  151. 

This  principle  was  clearly  announced  in  the  case  of  Heydeufeldt  r, 
Daney  Gold  Mining  Company,  supra,  in  which  the  court  said: 

A  grant,  operating  at  once  and  attaching  prior  to  the  surveys  by  the  United 
States,  would  deprive  Congress  of  the  power  of  disposing  of  any  part  of  the  lands 
in  Nevada  until  they  were  segregated  irom  those  granted. 
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Again  the  court  in  holdiug  that  the  words  of  the  present  grants  are 
restrained  by  words  of  qualification  intended  to  protect  the  State 
against  loss  tbat  might  happen  through  the  action  of  Congress  in  set- 
tling or  disposing  of  the  public  domain  says: 

Besides  no  other  conBtraction  is  conBistent  with  the  statute  as  a  whole,  and 
answera  the  evident  intention  of  its  makers  to  grant  to  the  State  inpntsenti  a  quantity 
of  landi  equal  in  amount  to  the  sixteenth  and  thirty-sixth  sections  in  each  township. 
Until  the  statas  of  the  lands  was  fixed  by  a  survey,  and  they  were  capable  of  identi- 
fication, Congress  reserved  absolute  power  over  them;  and  if  in  exercising  it  the 
whole  or  any  part  of  a  sixteenth  or  thirty-sixth  section  had  been  disposed  of,  the 
State  was  to  bo  compensated  by  other  land  equal  in  quantity,  and  as  near  a«  may 
be  in  quality.  By  this  means  the  State  was  fully  indemnified,  the  settlers  ran  no 
risk  of  losing  the  labor  of  years,  and  Congress  was  left  free  to  legislate  touching  the 
national  domain  in  any  way  it  saw  fit,  ta  promote  the  public  interests. 

See  also  Mining  Company  v.  Consolidated  Mining  Co.  102  U.  S.,  167. 

Until  survey,  Congress  reserved  the  right  either  to  sell  them  or  dispose 
of  them  in  any  other  way  that  commends  itself  to  its  judgment.  Hence 
if  a  reservation  is  created  within  the  boundaries  of  any  State  prior  to 
survey,  Congress  may  in  providing  for  the  survey  of  such  reservation 
and  its  restoration  to  the  public  domain  so  dispose  of  it  as  to  deprive 
the  State  of  the  right  to  the  specific  sections,  in  which  event  it  would 
be  compensated  by  the  selection  of  other  lands  in  lieu  thereof.  Heyden- 
feldt  V.  Daney  Gold  Mining  Company,  supra,  and  Mining  Company  v. 
Mining  Company,  supra.    Gregg  v.  Colorado,  supra. 

Keeping  in  view  this  interpretation,  has  Congress  by  the  act  of  August 
23, 1894,  so  restored  lands  within  abandoned  military  reservations  con- 
taining more  than  5,000  acres,  to  the  public  domain  as  to  subject  them 
"to  all  the  land  laws  of  the  United  States  including  grants  for  school 
purposes  and  other  public  laws,'' 

The  act  of  July  5, 1884,  (2:3  Stat.,  103),  providing  for  the  disposal  of 
abandoned  military  reservations  required  that  they  shall  be  surveyed 
and  approved  and  disposed  of  at  public  sale  to  the  highest  bidder  for 
cash  at  not  less  than  the  approved  value  and  not  less  than  one  dollar 
and  twenty-five  cents  per  acre. 

Under  said  act  tbo  Secretary  is  authorized  to  cause  the  lands  in  said 
reservation  to  be  subdivided  into  tracts  of  less  than  forty  acres  each 
and  into  town  lots,  or  eitber,  or  both  if  in  his  opinion  the  public  interests 
so  require.  By  a  proviso  to  this  act  settlers  who  were  in  occupation 
of  any  part  of  said  reservation  prior  to  its  location  or  had  settled 
thereon  prior  to  January  1, 1884,  in  good  faith  for  the  purpose  of  secur- 
ing a  home  and  entering  it  under  the  general  laws  and  had  continued 
in  such  occupation  to  the  date  of  the  act  and  were  qualified  to  make 
homestead  entry  shall  be  entitled  to  enter  the  land  so  occupied  not 
exceeding  one  hundred  and  sixty  acres,  according  to  the  legal  subdivi- 
sions. 

As  these  lands  had  been  enhanced  in  value  by  the  uses  for  which 
they  had  been  reserved,  it  was  the  general  policy  of  the  government  at 
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tliat  time,  that  it  should  receive  the  ^)enefit  of  such  euhanced  value  by 
offering  them  for  sale  to  the  highest  bidder  for  cash  in  tracts  or  lots  of 
such  area  as  would  best  subserve  the  i>ublic  interest. 

Many  of  these  reservations,  however,  in  the  western  States  were  of 
such  extended  area  that  the  act  of  July  5,  1884,  could  not  be  made  to 
apply  to  the  entire  area  of  such  reservations  without  conflicting  with 
what  afterwards  became  the  established  policy  of  the  government  to 
wit,  the  disposal  of  the  public  lands  to  actual  settlers  as  homesteads 
rather  than  at  public  sale  to  the  highest  bidder,  and  hence  the  act  of 
August  23,  1894,  was  passed,  which  did  not  limit  the  right  of  home- 
stead settlers  to  such  lands  as  they  were  in  actual  occupancy  of  at  the 
date  of  location  of  the  reservation  or  upon  which  they  had  settled  prior 
to  January  1,  1884,  but  provided: 

That  all  lands  not  already  dispoaed  of  included  within  the  limits  of  any  abandoned 
military  reservation  heretofore  placed  under  the  control  of  the  Secretary  of  the  Inte- 
rior for  disposition  under  the  act  approved  July  fifth,  eighteen  hundred  and  eighty- 
four,  the  disposal  of  which  has  not  been  provided  for  by  a  subsequent  act  of  Con- 
gress, where  the  area  exceeds  five  thoasand  acres,  except  such  legal  subdivisions  aa 
have  government  improvements  thereon,  and  except  also  snch  other  parts  as  are  now 
or  may  be  reserved  for  some  public  use,  are  hereby  opened  to  settlement  under  the 
public  land  laws  of  the  United  States,  and  a  preference  right  of  entry  for  a  period 
of  six  months  from  the  date  of  this  act  shall  be  given  all  bona  fide  settlers  who  are 
qaalified  to  enter  under  the  homestead  law  and  have  made  improvements  and  are 
now  residing  upon  any  agricultural  lands  in  said  reservations,  and  for  a  period  of 
six  months  from  the  date  of  settlement  when  that  shall  occur  after  the  date  of  this 
act:  Provided,  That  persons  who  enter  under  the  homestead  law  shall  pay  for  snch 
lands  not  less  than  the  value  heretofore  or  hereafter  determined  by  appraisement, 
nor  less  than  the  price  of  the  land  at  the  time  of  the  entry,  and  snch  payment,  at 
the  option  of  the  purchaser,  be  made  in  five  equal  installments  at  times,  and  at  rates 
of  interest  to  be  fixed  by  the  Secretary  of  the  Interior. 

The  established  policy  of  the  government  to  dispose  of  the  public 
lands  to  homestead  settlers  only,  was  thus  preserved  without  discard- 
ing the  policy  that  formerly  obtained  of  disposing  of  such  lands  for 
revenue.  The  purpose  of  the  act  is  made  manifest  by  the  report  of  the 
House  Committee  on  Public  Lands,  which  was  concurred  in  by  the 
report  of  the  Committee  on  Public  Lands  of  the  Senate,  so  far  as  it  set 
forth  the  object  of  the  bill,  the  circumstances  which  called  for  such  leg- 
islation and  the  policy  which  had  prevailed  in  previous  years  with  ref- 
erence to  the  disposal  of  lands  in  abandoned  military  reservations. 
See  Senate  Eeport  650 — 53d  Congress  2d  Session. 

The  House  Committee  in  reporting  the  bill  after  referring  to  existing 
legislation  and  that  no  provision  had  been  made  in  the  act  of  July  5, 
1884,  for  opening  the  lands  to  agricultural  settlemeiit^  says: 

The  pending  bill  is  intended  to  apply  only  to  reservations  of  which  the  area 
exceeds  5,000  acres,  and  only  to  snch  portions  of  the  reservations  to  which  it  shall 
apply  as  have  no  improvements  thereon  and  as  are  not  reserved  for  any  public  nse. 
That  beyond  these  reservations  and  parts  of  reservations  the  provisions  of  the  said 
act  of  July  5, 1884,  are  to  remain  unchanged  and  in  full  operation,  while  those  lands 
as  to  which  this  bill  shall  operate  shall  be  open  to  homestead  settlement,  with  the 
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condition  that  survey  and  appraisement  thereof  shall  be  made  according  to  the  pro- 
visions of  the  act  of  Jnly  5^  1884,  and  that  parties  claiming  the  same  as  settlers  shall 
be  alloTved  ninety  days  in  which  to  make  entry  thereof,  with  the  requirements  super- 
added to  the  ordinary  requirements  of  the  homestead  law  that  they  shall  pay  for  the 
lands  so  entered  by  them  at  not  less  than  the  appraised  value  and  not  less  than  the 
mlninium  price  of  such  lands  under  the  general  statutes,  in  five  equal  installments, 
at  times  to  bo  fixed  by  the  Secretary  of  the  Interior  by  general  regulations. 

It  is  the  established  policy  of  the  government  to  dispose  of  the  public  lands  as 
homes  to  actual  settlers  rather  than  to  sell  them  for  a  money  i)rice  for  the  benefits  of 
the  Treasury,  as  was  formerly  done. 

This  is  the  policy  applied  to  any  public  lands  remaining  undisposed  of  in  the 
Yicinity  of  the  lands  once  embraced  in  military  reservations  now  abandoned,  and  the 
settlers  naturally  doubt  the  expediency  of  applying  a  different  rule  to  the  latter 
class  of  lands  if  agricultural  in  character,  unimproved,  and  not  required  for  any 
public  use.  The  reason  ordinarily  given  therefor  is  that  If  the  lands  have  enhanced 
in  value,  the  government  rather  than  the  individual  settlers  should  have  the  benefit 
of  it,  notwithstanding  that  with  respect  to  lands  generally  the  government  has  dis- 
carded the  policy  of  managing  them  and  disposing  of  them  for  revenue. 

In  this  the  object  is  kept  in  view  of  securing  the  benefit  of  any  enhancement  of 
value  of  the  lands  to  the  Treasury  while  giving  settlers  the  preference  in  purchase 
at  such  enhanced  value,  to  be  ascertained  by  appraisement.  This  would  appear  to  be 
in  harmony  with  the  general  policy  now  prevailing  which  looks  to  the  disposal  of  the 
lands  to  the  settlors,  and  as  calculated  to  do  away  with  the  seeming  anomaly  in  the 
existing  methods  of  disposing  of  abandoned  military  reservations  on  a  difi^erent  and 
contradictory  principle.  It  may  be  added  that  the  proposed  legislation  would  be  in 
the  line  of  the  legislation  under  which  relinquished  Indian  reservations  in  the 
Dakotas,  Montana,  and  Oklahoma  are  now  being  disposed  of  to  settlers  under  the 
homestead  laws,  but  with  payment  of  a  prescribed  price  per  acre,  in  addition  to  the 
usual  homestead  requirements. 

If  this  report  is  to  be  accepted  as  a  ^ulde  to  the  true  interpretation 
of  the  act,  it  is  apparent  that  it  was  not  intended  to  repeal  any  of  the 

provisions  of  the  act  of  July  5, 1884,  but  that  its  purpose  was  to  keep  said 
act  in  full  force  as  to  the  power  of  the  Secretary  to  subdivide  the  reser- 
vation or  any  part  of  it  into  town  lots  or  either  or  both,  and  to  sell 
them  at  public  auction  to  the  highest  bidder  while  it  further  extended 
the  privilege  granted  to  the  homestead  settler  by  subjecting  all  the  Land 
in  such  reservation,  with  certain  exceptions  therein  named,  to  settle- 
ment and  entry,  under  the  homestead  law  upon  the  conditions  stated 
in  the  proviso  to  said  act. 

The  words  ^Hhose  lands  as  to  which  this  bill  shall  operate,  shall  be 
opened  to  homestead  settlement^  with  the  condition  that  survey  and 
appraisement  thereof  shall  be  made  according  to  the  provisions  of  the 
act  of  July  5, 1884,"  can  have  but  one  meaning,  and  clearly  indicate 
that  the  words  of  the  act,  '^  opened  to  settlement  under  the  public  land 
laws  of  the  United  States,'^  have  reference  to  agricultural  settlement 
laws,  and  as  the  homestead  law  was  the  only  law  then  in  force  under 
which  agricultural  entries  depending  upon  settlement  could  be  made, 
it  meant  opened  to  settlement  and  entry  under  the  homestead  law. 

In  construing  the  statute  we  are  not  to  look  to  any  single  phrase  in  It  but  to  its 
whole  scope  in  order  to  arrive  at  the  intention  of  the  makers  of  it.  If  a  literal 
interpretation  of  any  of  it  would  be  contrary  to  the  evident  meaning  of  the  act  taken 
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as  a  whole  it  should  be  rejected.  There  is  no  better  way  of  discovering  its  tme 
meaning  when  expressions  in  it  are  rendered  ambiguous  by  their  connection  with 
other  clauses  than  by  cousidering  the  necessity  for  it  and  the  causes  which  induced 
its  enactment.    HeydoufeUlt  v,  Daney  Gold  Miniug  Company,  93  U.  S.,  638. 

But  there  is  no  difficulty  iu  arriving  at  tliis  conclusion  from  the  con- 
text alone,  unaided  by  the  report.  The  words  "open  to  settlement 
under  the  public  land  laws'' must  necessarily  have  reference  to  laws 
under  which  settlement  is  one  of  the  means  of  initiating  a  right  and  is 
an  essential  condition  to  the  acquisition  of  title.  It  has  a  well  known 
technical  meaning,  and  has  reference  to  settlement  which  can  only  be 
made  and  maintained  in  person  as  contradistinguished  from  occupancy 
and  settlement,  which  may  be  maintained  by  tenants  and  agents  as  in 
the  case  of  occupants  of  townsite  lots. 

This  view  is  confirmed  by  other  parts  of  the  context,  which  when 
read  together  make  clear  the  purpose  of  the  act.  The  preference  right 
of  entry  given  to  bona  fide  settlers  "who  are  qualified  to  enter  under 
the  homestead  law,^  residing  upon  any  agricultural  lands  in  said  reser- 
vations  is  of  itself  indicative  of  the  character  of  settlement  contem- 
plated by  the  act,  but  when  read  in  connection  with  the  proviso,  **that 
persons  who  enter  under  the  homestead  law  shall  pay  tor  such  lands  not 
less  than  the  value  heretofore  or  hereafter  determined  by  appraisement 
nor  less  than  the  price  of  the  land  at  the  time  of  entry,"  the  conclusion 
is  irresistible. 

It  therefore  follows  that  while  the  provisions  of  the  act  of  July  5, 
1884,  remain  unchanged  and  in  full  operation  as  to  all  abandoned  mili- 
tary reservations,  all  lands  within  such  reservations  that  have  been 
placed  under  the  control  of  th^  Secretary  of  the  Interior  prior  to  the 
passage  of  the  act  of  August  23,  1894,  -where  the  area  exceeds  Ave 
thousand  acres  are  also  subject  to  disposal  to  actual  settlers,  who  are 
qualified  to  make  homestead  entry  and  that  they  are  not  to  be  treated 
as  "public  lands  subject  to  all  the  land  laws  of  the  United  States 
including  grants  for  school  purposes."  Where  the  grant  to  the  State 
for  school  purposes  had  not  attached  to  the  designated  sections  prior 
to  the  location  of  the  military  reservations  which  are  afterwards  aban- 
doned, such  sections  are  not  subject  to  the  grant,  but  indemnity  must 
be  taken  in  lieu  thereof. 

As  the  lands  within  the  Fort  Cameron  military  reservation  had  been 
surveyed,  and  were  subject  to  disposal  under  the  act  of  August  23, 
1894,  at  the  date  of  the  proclamation,  January  4,  1896  (29  Stat.,  876) 
admitting  the  State  of  Utah  into  the  Union,  the  declaration  in  the 
circular  of  March  22,  1897,  that  "  sections  two,  sixteen,  thirty-two  and 
thirty-six  of  this  reservation  are  reserved  for  school  purposes"  would 
imply  that  the  proviso  to  the  sixth  section  of  the  act  of  July  16,  1894, 
(28  Stat.,  107)  providing  for  the  admission  of  Utah  into  the  Union, 
takes  the  grant  for  school  purposes  to  said  State  out  of  the  operation 
of  the  general  rule  herein  announced. 

The  sixth  section  of  said  act  grants  to  the  State  for  the  support  of 
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common  schools,  sections  two,  sixteen,  thirty-two  and  thirty-six  with 
the  usaal  condition  that  where  such  sections  have  been  sold  or  other- 
wise disposed  of  by  or  under  the  authority  of  any  act  of  Gongreas, 
other  lands  equivalent  thereto  may  be  taken  in  lieu  thereof,  with  the 
proviso : 

That  the  second,  sixteenth,  thirty-second,  and  thirty-sixth  sections  emhraced  iu 
permanent  reservations  for  national  purposes  shall  not,  at  any  time,  be  snbject  to 
the  grants  nor  to  the  indemnity  provisions  of  this  act,  nor  shall  any  lands  embraced 
in  Indian,  military,  or  other  reservations  of  any  character  be  sabject  to  the  grants 
or  to  the  indemnity  provisions  of  this  act  until  the  reservation  shall  have  been 
extinguished  and  such  lands  be  restored  to  and  become  a  part  of  the  public  domain. 

It  will  be  seen  that  the  grant  to  this  State  is  in  the  same  general 
terms  as  the  grants  to  other  States,  that  is,  of  specific  sections  in  every 
towuship,  and  where  such  sections  have  been  sold  or  otherwise  disposed 
of  at  the  date  of  survey,  other  lands  equivalent  thereto  are  granted  in 
lieu  thereof,  and  there  is  nothing  in  the  proviso  that  takes  this  grant 
oat  of  the  operation  of  the  general  rule  as  to  when  the  grant  attaches 
to  the  specific  sections,  or  as  to  the  power  of  Congress  to  so  provide 
for  the  disposal  of  all  the  lands  within  the  reservations,  upon  their 
restoration  to  the  public  domain,  as  to  defeat  the  right  of  the  State  to 
the  specific  sections.  On  the  contrary,  it  is  clear  that  nothing  more 
was  meant  than,  that  upon  the  restoration  of  the  lands  to  the  public 
domain  they  shall  be  subject  to  the  grant  and  its  indemnity  provisions, 
the  same  as  all  other  parts  of  the  public  domain  within  said  State,  and 
there  is  nothing  in  the  language  of  the  proviso  to  indicate  that  the 
grant  should  take  effect  absolutely  upon  the  extinguishment  of  the 
reservation  so  as  to  deprive  Congress  of  the  power  to  dispose  of  the  pub- 
lic domain  in  any  manner  it  might  deem  proper,  If  at  the  date  of 
survey,  and  after  the  extinguishment  of  the  reservation,  the  specific 
section  had  not  been  sold  or  otherwise  disposed  of  by  authority  of  any 
act  of  Congress,  or  if  no  provision  had  been  made  by  Congress  for  the 
disposal  of  said  lauds  incompatible  with  the  grant  to  the  State,  the 
grant  would  attach  to  the  specific  sections,  otherwise  the  State  would 
be  required,  to  select  other  lands  in  lieu  thereof  under  its  indemnity 
provisions  of  the  grant. 

The  purpose  of  the  proviso  was  twofold :  First,  to  deny  the  State 
the  right  to  indemnity  for  any  of  the  specific  sections  which  the  gov- 
ernment might  appropriate  tor  permanent  use  and  occupation;  and 
second,  to  withhold  from  the  State  the  benefits  of  section  2276,  Revised 
Statutes  as  amended  by  the  act  of  February  28,  1891  (26  Stat.,  796),  so 
far  as  it  authorizes  the  selection  of  indemnity  for  school  sections 
embraced  in  Indian,  military  or  other  reservations,  during  the  exist- 
ence of  such  reservations,  whether  surveyed  or  unsurveyed. 

This  section  provides  that  where  the  school  sections  are  embraced  in 
a  reservation,  the  selection  of  other  lands  in  lieu  thereof  sliall  be  a 
waiver  of  the  right  to  the  school  section,  and  that  it  shall  be  the  duty 
of  the  Secretary  of  the  Interior  without  awaiting  the  extension  of  the 
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public  surveys,  to  ascertain  by  protraction  or  otberwise  the  number  of 
townships  in  such  reservation  and  thereupon  the  State  shall  be  entitled 
to  select  indemnity  lands  in  lieu  thereof,  but  that  the  State  shall  not 
be  prevented  from  awaiting  the  extinguishment  of  the  reservation  and 
the  restoration  of  the  lands  to  the  public  domain,  and  then  taking  the 
school  sections  in  ]>lace. 

In  the  disposal  of  lauds  within  the  abandoned  military  reservations, 
you  will  be  controlled  by  the  views  herein  expressed,  and  to  that  extent 
the  circular  of  March  22, 1897,  24  L.  D.,  269,  and  of  November  20, 1896 
(23  L,  D.,  567),  in  which  a  similar  expression  occurs,  are  modified. 


SWAMP  LAND  CLAIM— STATE  SELECTION -APPROVAL. 

State  of  California. 

Where  a  State^  during  the  pendency  of  its  appeal  from  the  adverse  action  of  the 

'    local  office  on  a  swamp  land  claim,  selects  the  tracts  involved  in  said  claim  under 

other  State  p;rant8;  and  such  selections  are  approved,  the  action  of  the  State  in 

making  such  selections  must  be  held  a  waiver  of  its  claims  under  the  swamp 

giant. 

The  approval  of  selections  so  made  is  a  final  adjudication  of  the  right  of  the  State  to 
make  such  selections,  and  operates  to  pnss  title  thereunder;  and  the  State  having 
accepted  the  title  thus  acquired  will  not  be  heard  to  question  the  validity  thereof. 

Secretary  Blus  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  28,  1898.  (P,  J.  0.) 

The  Department  is  in  receipt  of  your  oflQce  letter  **K"  of  September 
4,  1897,  wherein  the  following  facts  are.  shown: 

It  appears  that  lands  in  T.  3  S.,  Vi,  7  E.,  M.  D.  M.,  had  been  returned 
as  high  land  by  the  approved  plat  in  1855.  In  1866  the  survej^or- gen- 
eral of  California  entered  a  claim  in  the  local  office  alleging  that  this 
and  other  lands  were  swamp  and  overflowed  under  the  act  of  September 
28,  1850  (Section  2488  Kevised  Statutes).  A  hearing  was  had,  and  the 
local  officers  decided  that  the  hind  was  not  swamp  and  overflowed  as 
claimed  by  the  State^  An  appeal  was  taken  from  this  action,  and  the 
record  was  transmitted  to  your  office,  where  it  was  mislaid  and  was  not 
found  until  1879,  when  ^Hhe  matter  was  then  taken  up  and  a  decision 
rendered  July  13, 1879,  which  decision  was  declared  flnal  May  5, 1881." 

It  seems  that  your  office  reversed  the  decision  of  the  local  officers 
and  found  the  following  described  tracts  to  be  swamp  land: 

Lot  1  of  Sec.  19;  the  S.  J  of  the  NE.  J,  the  NW.  J  of  the  NB.  J,  the 
NE.  J  of  the  NW.  J  (or  lot  2),  the  S.  J  of  the  NW.  J,  the  N.  J  of  the 
SW.  J,  and  the  SE.  J  of  Sec.  20;  and  the  SW.  J  of  the  NE.  \  and  the 
NW.iof  Sec.28. 

No  annotation  was  made  on  the  tract  books  of  your  office  showing 
the  pendency  of  the  hearing  to  determine  the  character  of  the  land, 
and  on  October  18, 1871,  the  tracts  in  sections  19  and  20  were  approved 
to  the  State  under  section  eight  of  the  act  of  1841  (5  Stat.,  455),  and  on 
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February  2,  1872,  the  tracts  in  section  28  were  approved  to  the  State 
under  section  thirteen  of  the  act  of  March  3,1853  (10  Stat.,  244),  which 
is  a  grant  to  California  for  public  buildings.  The  lands  thus  approved 
were  selected  and  applied  for  by  the  State  in  the  manner  prescribed  by 
the  statutes  cited. 

It  appears  that  the  State  has  conveyed  the  lands  thus  selected  and 
approved  under  said  acts  of  184  L  and  1853;  that  an  application  has 
been  made  to  the  State  to  purchase  the  lands  as  swamp  and  overflowed 
land.    It  is  stated  in  your  said  office  letter: 

It  has  been  held  by  this  office  that  it  would  be  necessary  for  the  State  of  Califor- 
nia to  reconvey  to  the  United  States  the  lands  certified  to  the  State  under  the  acts 
of  1841  and  1853,  aupraj  before  they  can  bo  approved  and  patented  auder  the  swamp- 
land grant. 

I  am  now  in  receipt  of  a  letter  (with  inclosures)  from  the  attorney  for  the  assignees 
of  the  State,  from  which  it  appears  that  there  is  no  State  official,  authorized  by  law, 
to  make  such  reconveyance.  It  is  stated,  however,  that  if  a  ^'reconveyance  of  the 
outstanding  worthless  title,  based  on  a  void  listing,  is  necessary/'  the  assignees  of 
the  State  are  willing  to  convey  the  land  to  the  United  States,  in  any  manner  deemed 
necessary,  in  order  that  they  may  procure  a  valid  title  to  the  land  under  the  swamp 
grant. 

In  view  of  the  decision  of  the  Department  in  the  case  of  Stokes  v.  Pensacola  and 
Georgia  R.  R.  Co.  (24  L.  D.,  396)  and  cases  therein  referred  to,  the  matter  is  respect- 
fully submitted  to  yon  for  instructions  as  to  whether  a  recon  veyance  from  the  assignees 
of  the  State  shall  be  demanded,  or  shall  the  lauds  be  included  in  a  list  to  be  submitted 
to  yon  for  approval  under  the  swamp-land  grant. 

The  status  of  this  matter,  to  briefly  recapitulate  it,  is  as  follows : 
The  land  was  originally  returned  as  agricultural  in  character  in  1855; 
some  ten  years  thereafter  the  State  sought  to  have  it  declared  swamp 
and  overflowed;  as  a  result  of  the  hearing  ordered  for  this  purpose,  the 
local  officers  decided  it  was  not  swamp  and  overflowed;  before  a  flnal 
determination  of  this  inquiry  the  State  applied  for  and  secured  the  lands 
under  the  other  acts  named.  It  now  seeks,  through  parties  applying 
to  purchase  the  land  from  the  State  as  swamp-land,  to  have  the  former 
selections  under  the  acts  of  1841  and  1853  set  aside  and  the  tracts 
approved  to  it  under  the  swamp-laud  act. 

It  is  the  opinion  of  the  Department  that  this  can  not  be  done,  or, 
rather,  that  the  State  by  its  own  action  is  estopped  from  now  claiming 
the  land  as  swamp.  The  estate,  like  any  other  party  seeking  redress 
or  the  enforcement  of  its  rights,  is  charged  with  notice  of  the  condi- 
tions it  has  produced.  At  the  time  it  made  its  applications  for  the 
land  under  the  acts  of  1841  and  1853,  it  knew  of  its  former  application 
to  have  the  tracts  declared  swamp  and  overflowed,  and  in  view  of  this 
its  later  action  in  applying  for  it  under  other  laws  should  be  construed 
as  a  waiver  of  its  first  application.  The  fact  that  the  record  had  been 
mislaid  in  your  office  and  no  action  taken  thereon  for  a  number  of 
years,  and  that  no  notation  was  made  on  the  tract  books  of  the  hear- 
ing, is  of  no  force  so  far  as  the  State  is  concerned.  It  is  charged  with 
notice  of  the  status  of  its  former  application,  and  if  it  elected  to  take 
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the  land  under  other  acts,  it  thereby  waived  its  appeal  aiid  acquiesced 
in  the  adverse  decision  of  the  local  officers. 

At  the  time  when  the  Stat«  made  its  selections  and  at  the  time  when 
they  were  approved  to  it,  the  judgment  of  the  local  officers  declaring 
the  land  not  to  be  swampy  in  character  was  still  in  force.  Instead  of 
Insisting  upon  its  appeal  to  your  office  as  a  means  of  obtaining  the 
land  under  its  swamp  grant,  the  State  voluntarily  selected  the  land 
and  disposed  of  it  under  other  grants. 

The  Department  can  not  recommend,  at  this  late  day,  a  readjust- 
ment  of  the  former  action. 

It  is  urged  that  under  the  act  of  August  3,  1854,  (10  Stat.,  346),  it  is 
the  duty  of  your  office  to  approve  the  land  to  the  State  as  swamp. 
This  act  is  as  follows: 

That  iu  all  cases  where  lan<ls  have  been,  or  shall  hereafter  be,  granted  by  any  law 
of  Congress  to  any  one  of  the  several  States  and  Territories;  and  where  said  law 
does  not  convey  the  fee  simple  title  of  suoh  lands,  or  require  patents  to  be  issued 
therefor;  the  lists  of  snch  lands  which  have  been  or  may  hereafter  be  certified  by 
the  Commissioner  of  the  General  Land  Office,  under  the  seal  of  said  office,  either  as 
originals,  or  copies  of  the  originals  or  records,  shall  be  regarded  as  conveying  the 
fee  simple  of  all  the  lands  embraced  in  snch  lists  that  are  of  the  character  con- 
templated by  snch  act  of  Congress,  and  intended  to  be  granted  thereby;  bnt  where 
lands  embraced  in  snch  lists  are  not  of  the  character  embraced  by  snch  acts  of  Con- 
gress, and  are  not  intended  to  be  granted  thereby,  said  lists,  so  far  as  these  lands 
are  concerned,  shall  bo  perfectly  nnll  and  void,  and  no  right,  title,  claim,  or  interest, 
shall  be  convened  thereby. 

It  is  the  latter  clause  of  this  act  which  it  is  claimed  makes  the  approval 
under  the  acts  of  1841  and  1853  **  perfectly  null  and  void."  This  con- 
tention is  not  considered  sound.  So  far  as  any  determination  of  the 
question  as  to  the  swampy  character  of  the  land  is  concerned,  at  the 
time  the  same  was  approved  to  the  State,  it  wa^  that  it  was  not  swampy. 
The  State  then  selected  it  under  other  grants  with  a  full  knowledge  of 
that  decision.  If  the  land  was,  as  a  physical  fact,  swamp  in  character,  it 
is  hardly  to  be  supposed  that  the  State  would  have  applied  for  it  under 
other  grants.  But  be  that  as  it  may,  the  Department  will  assume,  after 
this  lapse  of  time,  that  the  land  was  of  the  character  contemplated  by 
the  acts  of  1841  and  1853. 

And  aside  from  this  the  approval  by  the  Department  of  the  selection 
made  by  the  State  was  a  final  adjudication  of  the  right  of  the  State 
to  make  the  selection,  and  operated  to  pass  title  to  the  State.  And  the 
State  having  accepted  the  grant,  neither  it,  nor  its  grantees,  can  now 
be  heard  to  dispute  the  validity  of  the  title  thus  acquired.  (Chandler 
V,  Calumet  and  Hecla  Mining  Co.,  149  U.  S.,  79.) 

In  view  of  this  determination  it  will  be  seen  that  the  case  of  Stokes 
r,  Pensacola  and  Georgia  R.  R.  Co.,  cited  by  your  office,  is  hardly  in 
point.  It  was  there  determined  that  the  grant  to  that  road  had  not 
been  finally  adjudicated,  hence  the  Department  still  had  jurisdiction 
over  the  land,  whereas  in  the  case  at  bar  the  title  has  parsed  to  the 
State,  and  the  Department  is  therefore  without  jurisdiction. 
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The  papers  are  herewith  returned  and  you  are  directed  to  notify  the 
parties  in  interest  of  this  decision. 


RAILROAD  GRANT— ORDER  OF  RESTORATION  MODFFIED. 

Union  Oil  Company. 

The  departmental  order  of  January  18, 1898,  26  L.  D.,  48,  with  respect  to  the  restora- 
tion of  lands  within  the  forfeited  primary  limits  of  the  Atlantic  and  Pacific 
grant  modified. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  January 
(W.  V.  D.)  28,  1898.  (F.  W.  O.) 

In  departmental  communication  of  January  18,  1898  (26  L.  D.,  48), 
you  were  advised  that 

in  so  far  as  departmental  letter  of  November  8,  1893,  in  answer  to  yonr  ofiice  letter 
of  October  25,  1893,  operated  to  defer  the  opening  to  entry  of  the  lauds  embraced  in 
what  was  then  known  as  suit  No.  184  (which  is  the  one  recently  decided  in  the 
snpreme  court,  as  hereinbefore  stated),  it  is  hereby  recalled,  and  you  will  proceed 
as  theretofore  directed  in  departmental  letter  of  July  15, 1893,  relating  to  these  lands. 

This  contemplated  a  restoration  of  the  lauds  involved  in  said  suit 
^o.  184. 

The  decree  which  was  passed  by  the  circuit  court  of  appeals  declared 
that  it  was  not  to 

affect  any  right  which  the  defendants,  or  any  of  them,  other  than  the  Southern 
Pacific  Railroad  Company,  now  have  or  may  hereafter  acquire  in,  to  or  respecting 
any  of  the  lands  hereinbefore  described,  in  virtue  of  the  act  of  Congress  entitled 
''An  act  to  provide  for  the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the 
construction  of  railroads  and  for  the  forfeiture  of  unearned  lands,  and  for  other  pur- 
poses," approved  March  3,  1887. 

In  the  decision  of  the  supreme  court  (168  U.  S.,  1)  the  decree  of  the 
circuit  court  of  apt>eals  was 

affirmed  in  all  respects  to  the  Southern  Pacific  Railroad  Company,  as  well  as  to 
the  trustees  in  the  mortgage  executed  by  that  company,  and  affirmed  also  as  to  the 
other  defendants,  subject,  however,  to  the  right  of  the  government  to  proceed  in 
the  circuit  court  to  a  final  decree  as  to  those  defendants. 

The  order  of  suspension  will  therefore  remain  as  to  the  lands  shown 
by  the  record  in  said  case  No.  184  to  be  involved  in  the  claims  of  the 
defendants  other  than  the  Southern  Pacific  Eailroad  Company  and  the 
trustees  in  the  mortgage  executed  by  that  company. 
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SWAMP  LAND  CLAIM— ACT  OF  MAUCH  3,  1867. 

State  of  Michigan  (On  Review). 

The  act  of  March  3, 1857,  did  uot  coDfirm  a  certitied  list  of  swamp  selections  based 
on  an  erroneous  survey,  where,  prior  to  the  passage  of  said  act,  the  certification 
had  been  corrected  on  evidence  furnished  by  a  resurvey. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  January 
(W.  V.  D.)  ^<9,  1S98.  (E.  F.  B.) 

On  March  8, 1880,  your  office  transmitted  to  the  Department  a  motion 
for  review  of  the  decision  of  the  Department  of  December  17, 1888, 
(7  L.  D.,  514)  affirming  the  decision  of  your  office,  rejecting  the  claim 
of  the  State  of  Michigan,  under  the  swamp  laud  grant,  to  certain  tracts 
of  land  in  the  lieed  City  and  Marquette  land  districts  8X)ecifically  set 
forth  in  said  decision. 

These  lands  had  been  reported  to  your  office  as  swamp  and  over- 
flowed lands  and  were  embraced  in  two  lists  which  were  approved  by 
the  Secretary  of  the  Interior  in  1853  and  1854,  respectively,  bat  upon 
discovery  that  the  surveys  upon  which  such  selections  were  made  were 
erroneous,  a  resurvey  of  said  townships  was  made,  and  supplementary 
lists  of  lands  in  such  resurveyed  townships  were  prepared,  which  did 
uot  embrace  the  lands  in  controversy  and  which  abrogated  and  super- 
seded all  lists  of  lands  in  said  townships  made  prior  thereto. 

The-  State  claimed  that  the  first  certification  was  conclusive  of  its 
right  to  the  lands  not  embraced  in  the  second  certificate,  and  that 
under  the  act  of  March  3,  1857,  its  title  to  all  the  lands  described  iu 
such  certifications  was  absolutely  confirmed,  both  as  to  lands  selected 
under  the  original  as  well  as  under  the  corrected  survey. 

The  Department  denied  the  claim  of  the  State  upou  the  ground,  that 
as  the  lands  were  erroneously  embraced  in  certifications  based  on  origi- 
nal surveys  that  were  erroneous,  the  State  was  not  entitled  to  such 
lands  as  were  not  of  the  character  granted  and  that  the  Secretary  of 
the  Interior  in  the  exercise  of  a  rightful  jurisdiction,  was  authorized 
to  correct  such  certification  in  accordance  with  the  facts.  Further, 
that  the  act  of  March  3,  1857,  did  not  confirm  the  original  selections 
based  on  erroneous  surveys,  as  such  selections  had  been  corrected  prior 
to  the  passage  of  said  confirmatory  act. 

Said  motion  is  based  solely 

upon  the  allegation  of  error  iu  matters  both  of  law  and  of  fact  appearing  npon  the 
face  of  the  record. 

Action  upon  this  motion  was  suspended  upou  the  application  of  the 
State  of  Michigan,  it  having  been  brought  to  the  attention  of  the  De- 
partment by  a  letter  from  the  Attorney-General  of  said  State  under 
date  of  September  7, 1892,  that  the  questions  involved  herein  were  also 
involved  in  a  case  then  pending  in  the  United  States  circuit  court  for 
the  eastern  district  of  Michigan. 
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The  case  referred  to  is  the  case  of  The  Michigan  Land  and  Lumber 
Company  v.  Charles  A.  East,  which  was  decided  by  the  supreme  court, 
December  13, 1897, 168  U.  S.,  581). 

The  decision  of  the  Department  of  December  17, 1888,  is  fully  sus- 
tained under  the  rulings  annunciated  by  the  supreme  court  in  the  case 
above  referred  to  and  the  motion  is  therefore  denied. 


SWAMP  LAND  CLAIM— HOMESTEAD— HEARING. 

State  of  Michigan  v.  Fosdick. 

In  a  case  arising  between  a  homesteader  and  a  State  claiming  under  the  the  swamp 
grant,  a  hearing  may  be  properly  ordered  to  determine  the  cliaracter  of  the  land, 
where  the  said  grant  is  adjusted  on  the  field  notes  of  survey,  but  the  survey'' 
having  been  made  prior  to  the  grant,  furnishes  no  satisfactory  evidence  as  to  the 
actual  character  of  the  land. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.V.D.)  -    28,1898.  (E.F.B.) 

On  November  4, 1884,  Oscar  E.  Fosdick  made  homestead  entry  at  the 
local  office,  Keed  City,  Michigan,  of  lot  Ko.  8,  Sec.  6,  Bois  Blanc  Island, 
which  is  also  claimed  by  the  State  of  Michigan  as  swamp  and  over- 
flowed land. 

On  December  24, 1884,  yonr  office  held  the  homestead  entry  of  Fos- 
dick for  cancellation,  for  the  reason  that  the  field  notes  of  survey 
showed  said  land  to  be  swamp  and  overflowed  at  the  date  of  the  swamp 
land  grant  to  said  State,  but  on  March  12, 1886,  your  office  re-examined 
the  field  notes  of  survey  of  the  township  embracing  the  tract  in  contro- 
versy and  it  was  then  held  that  they  do  not  show  that  said  tract  was 
swamp  and  overflowed  within  the  meaning  of  the  swamp  land  grant. 
The  action  of  your  office  of  December  29, 1884,  holding  the  entry  of  Fos- 
dick for  cancellation  was  revoked  and  the  claim  of  the  State  rejected. 

From  this  action  the  State  appealed. 

Bois  Blanc  Island  was  surveyed  in  1827,  prior  to  the  date  of  the 
grant.  At  this  date  the  deputy  surveyors  were  not  required  to  make 
surveys  with  special  reference  to  the  swamp  land  grant,  indicating 
what  lands  are  subject  to  the  grant.    See  State  of  Louisiana  5  L.  D.,  514. 

In  the  case  of  Gushing  et  ah,  v.  State  of  Michigan  4  L.  D.,  415, 
involving  the  claim  of  the  State  to  lands  in  Bois  Blanc  Island  as 
swamp  and  overflowed  land,  it  was  held  that: 

As  the  survey  famishes  no  satisfactory  evidence  of  the  character  of  this  land,  and 
the  State  cannot  be  deprived  of  it  if  it  is  of  the  character  claimed,  you  are  hereby 
directed  to  return  the  record  of  these  several  cases  to  the  local  office,  with  instruc- 
tions to  order  a  hearing  to  determine  the  character  of  these  lands  at  the  date  of  the 
grant,  as  near  as  may  be  obtained,  after  notice  to  all  parties,  and  if  it  should  appear 
from  such  examination  that  the  greater  part  of  any  subdivision  was  swamp  and 
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unfit  for  cnltivatiou,  such  subdivisiou  will  inure  to  the  bene&t  of  the  State  under 
the  grant,  and  if  the  evidence  showH  that  the  greater  part  of  any  subdivision  wa« 
not  of  such  character,  such  subdivision  shall  be  subject  to  entry. 

The  same  action  shonld  be  takeu  on  this  case,  and  you  are  therefore 
directed  to  order  a  hearing  to  determine  the  character  of  the  laud  as 
above  set  forth. 


MINERAL  AND  AGRICULTURAL  CLAIMS-ESTOPPEL. 

Reid  ET  AL.  V.  Lavallee  et  al. 

The  fact  that  as  between  a  mineral  claimant  and  one  claiming  under  the  settlement 
laws  the  settler  is  estopped  by  his  own  acts  from  denying  the  mineral  character 
of  the  land,  does  not  relieve  the  Department  from  the  duty  of  determining  the 
actual  character  of  the  land  in  dispute. 

Land  must  be  held  non-mineral  where  no  discoveries  of  appreciable  value  have  been 
made,  and  it  does  not  appear  that  a  further  expenditure  would  develop  the  jires- 
ence  of  mineral  in  paying  quantities. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  28^  1898.  '    (E.  B.,  Jr.) 

The  land  involved  in  this  case  is  a  part  of  the  NE.  i  of  the  ]N^ W.  J  of 
section  26,  T.  12  N.,  E.  8  E.,  M.  D.  M.,  Sacramento,  California,  land  dis- 
trict. On  October  9, 1893,  W.  H.  Lavallee,  the  defendant  herein,  made 
homestead  entry  No.  6265  for  the  E.  J  of  the  N W.  J  and  the  B.  J  of  the 
SW.  ^  of  said  section,  thns  including  the  land  first  above  indicated. 
On  February  9, 1895,  he  commuted  said  entry  to  cash  entries  N'o.  269 
for  the  E.  i  of  the  NW.  J,  and  No.  270  for  the  E.  J  of  the  SW.  J  of  said 
section,  by  locating  thereon  military  bounty  land  warrants  Nos.  113,134 
and  115,056,  respectively. 

On  May  1, 1895,  Thomas  B.  lieid,  Isaac  E.  Reid  and  Anthony  Ditt- 
mar,  the  last  named  as  agent  for  his  wife  Mary  E.  Dittmar,  filed  their 
joint  affidavit  of  contest,  alleging  that  said  Thomas  £.  and  Isaac  E. 
Beid  and  said  Mary  E.  Dittmar  are  the  owners  of,  in  possession  and 
entitled  to  the  possession  of,  a  five-sixth  undivided  interest  in  the  West 
End  Quartz  lode  claim,  about  three-fourths  of  which  is  situated  in  the 
NE.  i  of  the  NW.  J  of  said  section;  that  said  lode  claim  was  duly 
located  by  said  Lavallee  March  24,  1893;  that  affiants  derive  their 
interests  in  said  claim  from  and  through  said  Lavallee  by  purchase 
and  conveyance  prior  to  said  cash  entry  No.  269;  that  said  claim  has 
been  duly  held  and  represented  each  year,  according  to  law,  under  its 
said  location,  and  is  shown  by  the  development  thereof  to  contain  a 
valuable  ledge  or  lode  containing  gold;  that  said  claim  is  more  valu- 
able for  mining  than  for  agriculture;  that  said  Lavallee  had  personal 
knowledge  of  the  existence  of  said  ledge  or  lode  at  and  prior  to  his  said 
cash  entry  Xo.  269,  having  had  a  number  of  tons  of  ore  therefrom  reduced 
in  a  custom  mill,  and  having  reported  to  his  co-owners,  said  affiants^ 
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that  three  tons  of  the  ore  had  produced  two  ouuces  of  gold  worth  $18.00 
per  ounce,  and  in  addition  sulphurets  or  concentrates  worth  $21,00; 
that  said  Lavallee  is  not  acting  in  good  faith  hut  is  seeking  fraudulently 
to  acquire  title  to  valuable  mineral  land  under  a  pretended  agi'icultural 
claim;  wherefore  affiants  protest  against  the  issuance  of  patent  for  any 
part  of  said  lode  claim,  under  or  by  reason  of  said  cash  entry  No.  269, 
and  ask  that  a  hearing  be  had  to  afford  them  opportunity  to  prove  the 
foregoing  allegations.    This  affidavit  was  duly  corroborated. 

Pursuant  to  direction  of  June  7,  1895,  by  your  office,  the  hearing 
asked  was  held  at  the  local  office,  commencing  October  7, 1895,  at  which 
appeared  the  contestants,  said  Lavallee,  and,  also,  one  H.  T.  Benton, 
who,  claiming  to  be  a  transferee  of  Lavallee  under  said  cash  entries, 
was  allowed  to  intervene.  The  local  officers,  on  December  2, 1895, 
decided  the  land  in  controversy  to  be  agricultural  in  character,  and 
although  they  found  the  allegations  of  the  contestants  as  to  the  loca- 
tion of  said  lode  claim,  and  as  to  purchases  and  conveyances  from 
Lavallee  to  be  true,  and  also  that  he  had  executed  other  conveyances 
of  his  interest  in  said  claim,  prior  to  said  cash  entry  Ko.  269,  they 
further  decided  tbat  the  validity  of  this  entry  was  not  affected  thereby, 
and  recommended  that  the  contest  be  dismissed  and  the  said  cash  entries 
passed  to  patent.  On  March  25,  1896,  your  office  affirmed  the  decision 
of  the  local  office  and  dismissed  the  contest.  From  your  office  decision 
contestants  appeal,  assigning  numerous  errors  of  fact  and  law. 

It  appears  from  the  record  herein,  in  addition  to  the  facts  herein- 
before set  out,  that  said  lode  claim  was  located  by  said  Lavallee  March 
24, 1893,  the  certificate  of  location  duly  filed  for  record  April  4, 1893, 
and  that  the  locator  and  his  giantees  have  held  and  worked  the 
same  sijice  according  to  law;  that  about  three  fourths  of  said  claim 
are  within  the  "SE.  J  of  the  "SW,  J  of  said  section  26;  that  by  convey- 
ances duly  executed  and  recorded  Lavallee,  as  locator  of  said  claim, 
bad  conveyed  five-sixths  of  his  interest  therein  to  said  Anthony  Ditt- 
mar,  T.  B.  Eeid  and  one  C.  H.  Hubbard,  prior  to  September  22, 1893 ;  that 
said  Dittmar  and  C.  H.  Hubbard  conveyed  their  interests  to  said  Mary  E. 
Dittmar  and  Isaac  E.  Reid,  respectively,  prior  to  February  10, 1894, 
and  that  the  conveyances  thereof  were  duly  recorded ;  that  during  all 
the  time  from  date  of  his  said  location  Lavallee  held  a  one  sixth  inter- 
est in  said  claim  until  July  25,  1894,  when  he  conveyed  the  remainder 
of  his  interest  therein  to  one  G.  A.  Roberts,  and  that  this  conveyance 
was  duly  recorded  December  20,  1894,  all  of  the  other  aforesaid  convey- 
ances having  been  recorded  prior  to  that  time;  that  in  all  these  con- 
veyances said  claim  is  particularly  described  by  metes  and  bounds  as 
lode  mining  ground;  and  that  Lavallee,  on  February  16, 1895,  executed 
a  deed  to  said  H.  T.  Ronton  for  all  the  land  embraced  in  said  cash  entries. 

It  is  also  shown  that  the  mineral  claimants  and  co-owners  with  Lav- 
allee, of  said  lode  claim,  were  induced  to  purchase  their  interests  through 
their  reliance  on  the  validity  of  the  location  made  by  Lavallee  and 
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tbrough  his  representations  of  the  existence  therein  of  a  valuable  gold 
bearing  lode  or  ledge;  and  that  they  employed  him  to  develop  the  claim 
and  paid  him  money  from  time  to  time,  both  before  and  after  he  made 
his  said  homestead  entry,  for  the  development  work,  consisting  chiefly 
of  a  tannel  about  one  hundred  feet  in  length,  and  expended  considerable 
sums  for  supplies  and  materials  needed  in  such  development  on  the 
strength  of  his  representations,  which  representations  continued  to  be 
made  as  late  as  May,  1894. 

It  is  urged,  in  effect,  by  protestants'  counsel,  that  Lavallee,  by  reason 
of  his  previous  connection  with  said  lode  claim  and  his  representations 
as  aforesaid,  and  prot<estants'  reliance  thereon,  is  estopped,  as  against 
these  protestants,  from  denying  the  mineral  character  of  the  land  in 
controversy,  and  that  Renton,  as  grantee  of  Lavallee,  under  his  said 
cash  entry,  with  constructive  knowledge  of  Lavallee's  location  of  said 
lode  claim  and  of  his  conveyance  of  his  interest  therein,  is  similarly 
estopped.  It  is  not  claimed  that  Eenton  had  any  knowledge  of  the 
special  representations  made  by  Lavallee  to  protestants  either  before  or 
after  the  date  of  his  homestead  entry. 

The  contention  as  to  estoppel,  either  as  against  Lavallee  or  Benton,  is 
not  well  taken  in  this  proceeding.  There  can  be  no  doubt,  from  the 
evidence,  that  Lavallee  has  been  guilty  of  bad  faith  as  against  these 
protestants.  The  only  questions,  however,  properly  before  the  land 
department  in  this  proceeding  are  those  which  relate  to  the  actual 
known  character  of  the  land  in  controversy  at  the  date  of  ca«h  entry 
No.  269.  If  the  land  was  then  known  to  be  valuable  chiefly  for  its 
mineral  contents  it  w  as  not  subject  to  such  entry,  and  the  entry  as  to 
such  land  must  be  canceled  regardless  of  the  good  faith  or  bad  faith  of 
Lavallee  in  the  premises.  The  relations  at  any  time  existing  between 
Lavallee  and  protestants  could  not,  in  themselves,  obviously,  have  any 
bearing  upon  the  real  character  of  the  land,  nor  could  his  representa- 
tions, though  false  and  fraudulent,  relieve  the  land  department  of  its 
duty  to  determine  the  actual  known  character  of  the  land  at  date  of 
the  cash  entry.  The  land  department  clearly  could  not  regard  the  land 
as  mineral  in  character  and  hold  it  for  disposal  under  the  mining  laws, 
by  reason  of  its  location  by  Lavallee  as  mineral  land  and  his  reiiresen- 
tations  to  his  said  grantees  that  the  land  was  mineral,  if,  in  fact,  the 
land  was  not  then  known  to  be  mineral  in  character,  nor  could  the 
status  of  the  land  be  afl'ected  in  any  way  by  the  further  facts  that  such 
representations  were  fraudulent  as  agsiinst  such  grantees,  and  that 
Lavallee  was  at  the  same  time  claiming  the  land  under  the  homestead 
law.  If  the  land  was  agricultural  in  character  when  Lavallee  made  his 
cash  entry  therefor,  and  if  he  is  shown  to  have  possessed  the  necessary 
qualifications,  and  to  have  fully  complied  with  the  homestea<i  law  up 
to  that  time,  his  entry  must  stand.  However  much  his  conduct  and 
representations  might  operate  as  an  estoppel  against  him  in  his  private 
affairs,  the  government  can  not  be  bound  thereby.  Lavallee's  action 
iu  representing  the  land  to  be  mineral  and  in  attempting  to  dispose  of 
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it  as  such,  may  subject  bim  to  bability  for  deceit  bat  this  department 
lias  no  jarisdictlon  over  such  questions. 

It  does  not  appear  from  the  CTidence  that  any  mineral  of  appreciable 
value  has  been  found  upon  the  land  in  controversy.    The  work  upon 
the  lode  claim  prior  to  the  cash  entry  consists  chiefly  of  a  tunnel  of  about 
one  hundred  feet  in  length,  which  commences  about  three  hundred  and 
fifty  feet  west  of  the  west  line  of  the  homestead.    NVithin  ten  or  fifteen 
feet  of  the  mouth  of  this  tunnel  some  small  bodies  of  rock  carrying  gold 
appear  to  have  been  found,  and  a  little  farther  on  a  stringer  of  quartz 
bearing  small  quantities  of  gold,  but  these  all  seem  to  have  soon  pinched 
out;  and  the  amount  of  precious  mineral  obtained  from  the  tunnel  in 
the  aggregate  was  of  such  small  value  as  to  aflbrd  no  adequate  compen- 
sation for  the  expenditure  incurred.    No  well-defined  ledge  or  lode  car- 
rying valuable  mineral  is  shown  to  have  been  discovered;  nor  is  the 
land  shown  to  contain  mineral  in  any  state  of  such  value  as  to  justify 
expenditure  to  obtain  it;  nor  does  the  showing  warrant  the  belief  that 
further  expenditure  would  disclose  the  presence  therein  of  valuable  ore 
or  valuable  mineral  of  any  sort.    It  is  also  shown,  on  the  other  hand, 
that  the  land  in  controversy,  or  the  greater  part  thereof,  has  a  rich, 
deep,  black  soil,  is  well  adapted  to  the  growing  of  fruits  and  vegetables 
and  can  be  easily  irrigated,  and  that  Lavallee  raised  thereon  vegetables 
of  good  quality. 

The  failure  of  Lavallee  to  appear  again  as  a  witness  after  a  recess 
taken  during  the  hearing,  in  order  that  further  opportunity  for  cross- 
examination  might  be  afforded,  is  not  sufficient  ground  upon  which  to 
disturb  the  decision  of  your  office,  inasmuch  as  his  testimony  may  be 
eliminated  without  aftecting,  in  any  way,  the  conclusion  reached  as  to 
the  character  of  the  land  in  controversy.  Lavallee,  by  reason  of  his 
previous  acts  and  representations  is  shown  to  have  been  unworthy  of 
belief,  and  his  testimony  has  therefore  not  had  any  weight  with  the 
Department. 

Benton's  petition  to  intervene,  supported  by  his  own  affidavit  setting 
out  the  nature  of  his  interest  in  the  proceedings  before  the  local  office, 
and  by  a  duly  certified  transcript  of  the  record  of  his  deed  from 
Lavallee,  executed  February  16, 1895,  for  the  land  embraced  in  Lavallee's 
cash  entries  was  properly  allowed  by  the  local  office;  and  the  motion 
of  protestants  that  Eenton  be  required  to  further  support  his  petition 
by  his  oral  testimony  was  properly  denied. 

It  can  not  be  held  that  the  ofiier  of  Kenton  at  the  beginning  of  the 
hearing,  to  relinquish  to  the  government  the  N.  ^  of  the  NE.  i  of  the 
INW.  J  of  said  section,  in  which  subdivision  the  greater  part  of  said 
lode  claim  lies,  "with  a  sole  view  to  saving  the  expense  and  time  of 
litigation,  and  to  the  end  that  further  controversy  herein  may  cease,'' 
was,  as  protestants  contend, 

"a  confession  of  judgment  and  a  full  and  direct  admission  as  to  tlie  truth  of  aU  the 
matters  and  things  set  up  by  the  contestants  in  their  affidavit  of  contest  and  petition 
for  a  hearing." 
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The  offer  was  declined  by  protestants.  That  action  on  their  part  closed 
this  incident  in  the  case.  It  ceased  thereafter  to  have  any  important 
bearing  upon  the  case.    This  disposes  of  all  the  material  issues. 

The  decision  of  your  office  is  affirmed  in  accordance  with  the  views 
expressed  herein. 


Bbuneb  v.  Mitchell. 

Motion  for  review  of  departmental  decision  of  November  27, 1897, 25 
L.  D.,  438,  denied  by  Secretary  Bliss,  January  29, 1898. 


ALASKAN  LANI>S-POSSESdORY  RIGHT— KESERVATION. 

George  Kostrometinoff. 

The  protection  accorded  to  the  possessory  rights  of  Alaskan  Indians  and  other  per- 
sons by  section  8,  act  of  May  17,  1884,  was  not  intended  to  apply  to  cases  where 
the  settlement  was  made  at  a  time  when  the  laud  embraced  therein  was  incladed 
within  a  public  reservation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  29,  1898.  (W.  M.  B.) 

This  Department  is  in  receipt  of  your  oflSce  letters,  of  dates  Decem- 
ber 4, 1896,  and  November  18,  1897,  transmitting  the  petition  and  sup- 
plemental showing  of  George  Kostrometinoff,  wherein  said  petitioner 
asks  that  a  certain  tract  of  land  located,  improved  and  occupied  by  him 
and  one  Alexander  Miletich  for  domiciliary  purposes,  situate  in  the 
town  of  Sitka,  Alaska,  the  greater  portion  of  which  is  embraced  within 
the  limits  of  a  public  reserve  made  under  executive  order  of  June  21, 
1890,  be  excluded  from  the  o])erations  of  said  order  making  such  reserva- 
tion, upon  the  ground  that  said  tract  was  inadvertently  or  improperly 
included  within  the  reserve  made  by  such  order. 

It  appears  that  petitioner  is  a  native  of  Sitka,  Alaska,  and  he  claims 
to  be  an  American  citizen  by  provision  of  article  3  of  the  treaty  of  the 
United  States  with  Russia  in  1867  (15  Stat.,  539). 

The  said  petitioner  claims  the  right  to  occupy  and  hold  quiet  posses- 
sion of  tract  claimed  by  him,  under  provision  of  section  8  of  the  act  of 
May  17, 1884  (23  Stat.,  24),  until  such  time  as  Congress  may  determine 
the  terms  under  which  he  may  acquire  title  thereto. 

The  referred  to  provision  of  said  section  8,  of  the  act  of  May  17, 1884, 
entitled  ^'An  act  providing  a  civil  government  for  Alaska,"  is  in  words 
following: 

Provided^  That  the  Indians  or  other  persons  in  said  district  shall  not  be  disturbed 
in  the  possession  of  any  lands  actually  iu  their  use  or  occupation  or  now  claimed  by 
them  but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  is 
reserved  for  future  legislation  by  Congress. 
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The  i)etitioner  furnishes  evidence  to  the  eflfect  that  on  December  1, 
1879 — prior  to  the  date  of  the  executive  order  complained  of— he  located 
and  occupied  the  tract  in  question,  and  posted  on  the  premises,  and 
recorded  at  that  time,  a  notice  of  such  fact,  and  that  he  has  improved 
the  land  and  continued  to  occupy  and  hold  possession  of  the  same  him- 
self or  by  and  through  his  tenants  since  the  date  of  location. 

The  referred  to  notice  is  in  words  following: 

Notice  is  hereby  given  that  the  iindersigned  citizens  of  the  United  States,  have 
located  the  following  homestead  claiui : 

A  certain  lot  of  land  adjoining  the  town  of  Sitka,  situated  as  follows: 
Commencing  on  the  soutli-ea«terly  or  easterly  side  of  the  cemetery  attached  to  the 
Russian  Trinity  church,  and  running  on  a  course  about  40  degrees  east  of  north  373 
feet  to  the  road  leading  to  the  old  graveyard  about  50  degrees  west  of  north,  then 
along  aaid  course  237  feet,  then  by  sides  parallel  to  these  said  lines  so  as  to  form  a 
rectangular  lot  or  plat  of  ground. 

Alex.  Miletich. 
Geo.  Kostrometinokf. 

It  appears  that  the  said  Alex  Miletich  died  on  or  about  January  2, 
1882,  and  that  petitioner  purchased  what  interest  the  deceased  formerly 
had  in  the  land.  The  tract  which  it  is  claimed  by  said  petitioner  was 
improperly  included  in  the  public  reserve,  herein  before  referred  to, 
comprises  an  area  of  about  2.03  acres  of  land. 

Relative  to  the  locus  of  the  said  tract,  your  letter  ''G"  of  November 
18,  1897,  contains  the  following  statement,  to  wit: 

The  certitied  copy  of  the  record  of  location,  (Exhibit  A)  describes  the  land  as 
commencing  at  a  point  on  the  south-easterly  or  easterly  side  of  the  cemetery  and 
running  thence  north  40  degrees  east  375  feet  to  a  road,  running  north  50  degrees 
i^est;  "thence  aloug  said  course '^  (direction  not  given,  but  platted  on  the  map, 
Exhibit  K,  a«  S.  50  degrees  E.)  237  feet,  thence  by  sides  parallel  to  these  said  lines 
so  as  to  foim  a  rectangular  lot  or  plot  of  ground. 

The  tract  platted  in  exhibit  K  does  not  correspond  with  the  description  given, 
in  that  it  is  described  as  a  parallelogram  cornering  on  the  soath  easterly  side  of  the 
cemetery,  while  it  is  platted  as  being  on  both  sides  of  the  cemetery.  Moreover  from 
the  description  it  could  as  well  be  a  parallelogram  873  feet  by  237  feet  immediately 
to  the  northwest  of,  and  bordering  on  the  tract  idatted;  in  which  event  it  would 
embrace  even  more  of  the  cemetery  than  is  embraced  in  the  tract  as  platted. 

I  have  further  to  state  the  claim  is  apparently  within  the  reservation  established 
by  Brevet  Major  General  Davis,  December  1,  1867. 

The  disclosures  made  by  tbe  record  submitted  sustain  the  correctness 
of  the  foregoing  statement. 

Paragraph  1  of  General  Orders  No.  6,  dated  New  Archangel,  Alaska 
Territory,  December  1,  1867,  making  tbe  reservation  referred  to  above 
as  having  been  established  by  General  Davis,  reads  as  follows: 

1.  For  the  information  of  all  persons  who  desire  to  build  houses  and  improvements 
on  the  public  lands  in  the  City  of  Sitka  and  vicinity,  and  on  the  islands  in  the 
harbor  of  Sitka,  it  is  hereby  announced  that,  until  such  time  as  the  government  of 
the  United  States  shall  decide,  through  the  proper  agents,  what  locations  and  amount 
of  land  may  be  required  for  government  and  TeiTitorial  purposes,  the  following 
reserves  are  hereby  declared,  and  the  military  authorities  will  hold  and  use  them 
as  such : 
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Para^aph  2  of  said  order  contains  a  somewhat  lengthy  description — 
not  deemed  essential  to  be  herein  set  oat — of  the  delimitations  of  the 
reservation  thereby  made,  within  the  limits  of  which  it  is  supposed 
the  tract  claimed  by  petitioner  is  embraced.  And  it  does  not  appeu* 
that  the  lands  reserved  in  the  town  of  Sitka  by  that  order  were  restored 
to  the  public  domain,  either  prior  to  the  date  of  petitioners  location 
and  occupation  of  the  land  in  question,  on  or  about  December  1,  1879, 
or  prior  to  the  date  of  the  reservation  made  on  June  21,  1890. 

It  is  an  admitted  fact  that  almost  the  entire  tract  of  land  claimed  by 
petitioner  is  included  within  the  limits  of  the  reservation  which  was 
made  on  the  date  last  metioned,  and  if,  as  a  matter  of  fact,  it  be  true 
that  the  said  tract  is  likewise  embraced  in  the  reservation  made  on  the 
first  named  date,  to  wit  on  December  1, 18G7,  then  the  reservation  of 
June  21,  1890,  to  whicli  petitioner  objects,  could  not  be  regarded  as 
having  been  erroneously  or  unlawfully  made,  in  so  far  as  it  embraced 
the  claim  of  petitioner,  since  he  had  no  right  to  occupy  and  claim  a 
tract  of  land  which  formed  part  of  a  public  reserve  at  the  time  of  his 
settlement  thereon  and  occupation  thereof — which  remained  in  a  state 
of  reservation  during  continuance  of  such  occux)atiou. 

That  particular  provision  of  section  8  of  the  act  of  May  17,  1884, 
supra,  which  protects  ^'Indians  or  other  persons"  in  the  district  of 
Alaska  "  in  the  possession  of  any  lands  actually  in  their  use  or  occu- 
pation or  now  (at  date  of  said  act)  claimed  by  them,''  wa«  evidently 
not  intended  to  protect  any  person  who  Ideated  and  occupied,  a«  peti- 
tioner did,  a  tract  of  land  situate  within  a  public  reservation,  if  at  the 
time  of  settlement  such  tract  was  segregated  from  the  public  domain 
by  a  prior  and  then  existing  reservation,  and  therefore  not  subject  to 
location  and  occupation.  The  occupation  of  such  lands  under  such 
circumstances  constitutes  nothing  less  than  an  act  of  trespassj  and  the 
referred  to  provision  of  section  8  of  the  act  cited  cannot  be  construed 
as  protecting  such  acts. 

Eecurring  to  the  question  as  to  the  locus  of  the  tract  of  laiid  occu- 
pied by  petitioner  it  may  be  observed  that  you  do  not  state  positively 
that  said  tract  is  within  the  reservation  made  by  the  order  of  Decem- 
ber 1, 1867,  but  merely  say  that  it  is  *' apparently"  within  the  limits 
thereof. 

The  matter  under  consideration  cannot  be  properly  disposed  of  with- 
out ascertainment  of  the  exact  locus  of  the  land  in  question. 

A  careful  consideration  of  the  plat,  found  with  the  record  submitted, 
in  connection  with  the  certified  copy  of  the  record  of  location  of  the 
tract,  as  also  of  an  approved  plat  of  the  town  of  Sitka,  whereon  is 
traced  or  marked  by  the  War  Department  the  boundary  lines  of  the 
reservation  made  by  Brevet  Major  General  Davis  on  December  1, 1807, 
fails  to  show  the  relative  position  of  the  land  claimed  by  Kostrometinoff 
to  that  forming  the  reservation  established  in  said  year  1867. 

For  the  foregoing  reasons  it  is  hereby  ordered  that  you  notify  peti- 
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tioner  of  the  action  herein  taken,  and  that  you  require  him  to  make  and 
file  with  the  local  officers  of  the  land  office  at  Sitka,  Alaska,  within  such 
reasonable  time  as  you  may  direct,  satisfactory  proof  as  to  the  true 
location  of  the  tract  claimed  to  be  occnpied  by  him,  and  of  its  relative 
position  to  the  lands  embraced  in  the  reservation  made  by  military  order 
Xo.  6,  dated  December  1,  1867,  with  directions  to  said  local  officers  to 
forward,  as  soon  as  filed,  such  proof-^together  with  such  report  by  them 
in  connection  therewith  as  the  public  interest  may  suggest  or  require- 
to  your  office  for  appropriate  action  thereon. 


C'OAL    LAXD   CL^UM— APPLICATIOX-TOWNSIIIP    PLAT. 

KOSE   r.  DiNNEEN. 

The  time  witbin  which  a  coal  laud  claim  miiBt  be  perfected  by  purchase,  where  the 
filing  wheu  first  offered  is  properly  rejected  on  account  of  a  defective  township 
pint  of  survey,  and  is  thereafter  allowed  on  the  correction  of  sakl  plat,  should 
be  computed  from  the  date  when  the  corrected  plat  is  filed,  and  the  land  opened 
to  disposal. 

The  rule  requiring  notice  of  the  filiu«;  of  a  township  plat  of  survey,  prior  to  the 
allowance  of  entries  of  land  embraced  therein,  is  only  applicable  in  the  case  of 
an  approved  plat  of  survey,  or  where  an  amendment  thereto  adds  to  the  area  of 
public  lauds  included  therein. 

The  possession  of  a  coal  laud  claim  by  an  agent  is  the  possession  of  his  principal, 
and  all  acts  of  said  agent  towards  perfecting  title  will  inure  to  the  benefit  of 
the  principal. 

t^cretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  January 
(W.  V.  D.)  ^9,  1898.  (E.  B.,  Jr.) 

This  is  a  contest  for  a  title  under  the  coal  land  law  to  lots  5  and  12 
section  31,  T.  35  I^.,  R.  9  W.,  Durango,  Colorado,  land  office.  On 
March  7,  1892,  William  Dinneen,  by  Daniel  J.  Blackburn,  his  duly 
appointed  attorney  in  fact,  offered  for  filing  his  coal  declaratory  state- 
ment for  lots  5,  6,  11  and  12  of  said  section,  alleging  possession  since 
May  1,  1891.  Said  declaratory  statement  described  the  tract  covered 
thereby  according  to  the  legal  subdivisions  thereof  as  shown  by  the 
latest  plat  of  the  township  approved  December  22,  1891,  and  tiled  in 
the  local  office  March  7, 1892.  It  appeared,  however,  that  parts  of  lots 
11  and  12  were  embraced  in  lot  4  of  said  section  as  that  lot  existed 
by  virtue  of  the  next  preceding  snrvey  of  the  township  approved 
November  13,  1883,  the  plat  whereof  was  filed  in  the  local  office 
November  28,  following,  and  that  said  lot  four  was  embraced  in  coal 
entry  No.  13  made  January  4, 1888,  by  Anderson  Shore  and  that 
patent  therefor  issaed  June  25,  1888. 

No  segregation  plat  of  the  land  thus  patented  had  been  filed  and  the 
local  office  had  no  means  "of  identifying  or  describing  the  unsold  por- 
tions'' of  lots  11  and  12  and  therefore,  although  specifically  stating  in 
its  decision  that  ^^no  opposition  appears  to  the  filing  so  far  as  it  seeks 
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to  cover  lots  five  and  six  only,"  acting  upon  the  declaratory  statement 
as  an  entirety,  the  local  office  rejected  it.  Dinneen  duly  appealed. 
Pending  the  appeal  a  segregation  plat,  approved  October  18,  1894, 
showing  the  boundaries  and  areas  of  lots  11  and  12  was  filed  in  the 
local  office  October  22, 1894,  thus  removing  the  only  objection  which 
had  existed  to  Dinneen's  offered  coal  filing. 

On  October  23, 1894,  Dinneen,  by  his  said  attorney  in  fact,  presented 
a  new  declaratory  statement  for  lots  5, 6, 11  &  12,  as  shown  by  the  seg- 
regation plat,  which  statement  was  on  the  same  date  received  and  filed 
as  No.  204.  Upon  this  state  of  facts  your  office  on  February  19,  1895, 
stating  that  "there  appears  to  be  no  further  action  in  the  case  required 
by  this  (your)  office"  dismissed  Dinneen's  appeal  and  closed  the  case. 

On  October  1, 1895,  Gust  Kose  filed  coal  declaratory  statement  No. 
424  for  the  same  land  embraced  in  Dinneen's  filing,  alleging  possession 
thereof  from  September  30,  1895.  On  October  31, 1895,  Dinneen,  by 
Maria  G.  Blackburn  his  duly  appointed  attorney  in  fact  (Mrs.  Black- 
burn being  the  widow  of  his  former  attorney  in  fact  then  only  recently 
deceased)  applied  to  purchase  said  lots  5  and  12  under  his  coal  filing. 
Notice  of  Dinneen's  application  was  thereupon  given  Kose  by  the  local 
office  under  paragraph  thirty  of  regulations  under  the  coal  land  law 
approved  July  31, 1892,  [1  L.  D.,  687]  he  being  the  only  adverse  claim- 
ant of  record  for  the  lots  last  above  mentioned.  On  December  3, 1895, 
£ose  filed  a  protest  against  the  said  application  alleging  in  substance 
that  the  application  was  not  filed  within  the  time  allowed  by  law;  that 
the  applicant  had  never  been  in  possession  of  the  land  applied  for,  nor 
opened  any  vein  of  coal  nor  made  any  improvements  thereon;  that  the 
filing  and  application  of  Dinneen  had  not  been  made  in  good  faith  to 
acquire  title  for  his  own  use  and  benefit,  but  for  the  use  and  benefit  of 
another;  and  that  protestant  had  been  in  the  exclusive  possession  since 
October  1, 1895,  of  all  the  land  described  in  his  filing  and  had  opened 
a  vein  of  coal  thereon  and  expended  at  least  fifty  dollars  in  opening 
such  veiu  and  in  making  permanent  improvements  thereon  with  intent 
to  acquire  title  thereto  under  the  coal  land  law.  Hearing  between  the 
parties  was  duly  ordered,  and  was  thereafter  duly  had  before  the  local 
office  commencing  January  15, 18D6,  which  resulted  in  a  decision  by 
that  office  on  February  15,  1896,  in  favor  of  the  applicant  Dinneen. 
Said  decision  held  that  the  evidence  showed  due  compliance  with  law 
by  Dinneen  and  that  he  should  be  allowed  to  jnircbase  the  lots  applied 
for,  and  that  Eose/s  protest  should  be  dismissed  and  his  filing  as  to 
these  lots  canceled. 

Upon  appeal  by  Rose  your  office  on  May  22,  1896,  affirming  the  deci- 
sion of  the  local  office  held  specifically  that  Dinneen's  application  to 
purchase  was  made  in  time;  that  he  had  been  in  due  and  regular  pos- 
session of  the  land;  that  no  bad  faith  on  his  part  had  been  shown ;  and 
that  his  expenditure  of  '^something  near  two  thousand  dollars  in  open- 
ing up  a  coal  mine  on  the  tracts  applied  for"  and  in  the  systematic 
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preparation  for  mining  coal  was  affirmative  evidence  of  his  good  faith. 
From  the  decision  of  your  office  Hose  appeals  assigning  nnmerons 
errors  of  law  and  fact  therein,  all  of  which  have  been  duly  considered. 
Section  2349  Eevised  Statutes  provides  that  all  claims  for  the  exer- 
cise of  the  preference  right  of  entry  of  coal  lands — 

must  be  presented  to  the  register  of  the  proper  land  district  within  sixty  days  after 
the  date  of  the  actual  possession  and  the  commencement  of  improvements  on  the 
land,  by  the  filing  of  a  declaratory  statement  therefor;  bat  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improvement,  filing  must  be  made  within  sixty  days 
from  the  receipt  of  such  plat  at  the  district  office. 

Section  2350  Revised  Statutes  provides,  inter  alia,  that — 

all  persons  claiming  under  section  twenty- three  hundred  and  forty-eight  shall  be 
required  to  prove  their  respective  rights  and  pay  for  the  lands  filed  upon  within  one 
year  from  the  time  prescribed  for  filing  their  respective  claims;  and  upon  failure  to 
file  proper  notice,  ur  to  pay  for  the  laud  within  the  required  period,  the  same  shall 
be  subject  to  entry  by  any  other  qualified  applicant. 

Section  2351  Eevised  Statutes  provides,  inter  aliaj  that — 

In  case  of  conflicting  claims  upon  coal  lands  ....  priority  of  possession  and 
improvements  followed  by  proper  filing  and  continued  good  faith,  shall  determine 
the  preference  right  to  purchase. 

The  status  of  said  lot  12  when  Diuneen  sought  to  embrace  it  in  his 
offered  filing  in  March,  1892,  was  somewhat  peculiar.  The  public  sur- 
vey bad  long  since  been  extended  over  the  entire  township.  It  was 
therefore  clearly  surveyed  land.  There  was  no  lot  12  in  said  section  31 
until  created  by  the  survey  approved  December  22, 1891.  That  partic- 
ular subdivision  was  made  in  ignorance  apparently  of  the  fact  that  part 
of  it  was  no  longer  public  land,  having  been  taken  and  patented  as 
part  of  lot  4  of  the  survey  of  1883.  A  similar  st^te  of  facts  existed  as 
to  lot  11  also  embraced  in  said  offered  filing.  Until  a  segregation  plat 
should  be  filed  showing  these  lots  as  reduced  by  the  patenting  of  said 
lot  4  the  local  office  could  not  allow  a  filing  therefor.  It  was  therefore 
rejected,  and  the  rejection  was  in  effect  afiirmed  by  the  dismissal  of 
Dinneeu's  appeal  by  your  ofiice.  As  soon  as  the  segregation  plat  was 
filed  in  the  local  office — the  very  next  dayr—Diiineen  filed  his  declaratory 
statement  No.  204.  His  application  to  purchase  was  filed  one  year  and 
eight  days  after  the  filing  of  his  declaratory  statement.  Was  this 
application,  under  the  peculiar  circumstances  of  the  case,  filed  within 
the  time  allowed  by  law  f  The  Department  thinks  it  was.  To  hold 
otherwise  would  work  a  forfeiture  in  this  case.  Forfeitures  are  not 
favored  and  to  avoid  them  the  rule  is  to  construe  the  law  liberally  in 
favor  of  the  party  against  whom  it  is  invoked. 

The  law  does  not  require  that  the  purchase  shall  be  made  within  one 
year  from  the  filing  of  the  declaratory  statement,  but,  as  stated  in  said 
regulations,  x>aragraph  30, 

Oue  year  from  and  after  the  expiration  of  the  period  allowed  for  filing  the  declaratory 
statement  is  given  within  which  to  make  proof  and  payment. 
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In  any  case  where  the  absence  of  the  township  plat  prevents  earlier 
filing  the  period  allowed  for  filing  extends  sixty  days  irom  the  receipt 
of  such  plat,  and  the  period  for  purchase  therefore  one  year  longer  or 
one  year  and  sixty  days  from  the  filing  of  the  plat.  In  this  case  while 
the  latest  township  plat  was  filed  in  March,  1892,  it  was  so  defective 
so  far  as  affording  a  correct  description  of  the  public  laud  remaining  in 
lots  11  and  12  thereof  was  concerned  as  to  be  unavailable  for  the 
purpose  of  the  disposal  of  that  land.  Diuneeu's  attempt  to  file  was 
denied  on  that  ground.  The  segregation  plat  was  in  effect  supple- 
mental to  the  township  plat  as  to  that  land,  and  the  same  rule  as  to 
time  for  filing  therefor  and  for  purchase  thereof  should  be  applied  to 
Dinneen's  case  as  if  no  plat  of  the  township  had  theretofore  been  on 
file.  Lot  five  as  involved  with  lot  twelve  then  so  called,  in  Dinneen's 
claim,  should  of  course  be  embraced  within  the  rule.  The  segregation 
plat  was  just  as  essential  in  view  of  the  peculiar  conditions  theretofore 
existing  and  especially  of  the  decision  of  the  local  office  rejecting  his 
offered  filing,  and  occupied  the  same  status  thereunder  as  the  township 
plat  in  an  ordinary  case. 

Either  the  filing  of  the  plat  of  1892  or  of  the  segregation  plat  of  1894 
must  be  taken  as  the  point  from  which  to  compute  time  under  said  sec- 
tions 2349  and  2350  in  this  case,  as  Dinneen's  improvements  on  the  land 
commenced  before  either  was  on  file.  The  filing  of  the  former  cannot, 
obviously  be  taken,  and  the  latter  must  therefore  be  taken.  Dinneen's 
application  to  purchase  having  been  clearly  made  within  one  year  and 
sixty  days  from  the  filing  of  the  segregation  plat  is  held  to  have  been 
made  in  due  time. 

The  contention  that  Dinneen's  filing  should  not  have  been  allowed 
until  notice  had  been  given  that  the  said  segregation  plat  would  on  a 
day  certain  be  filed  in  the  local  office  has  no  foundation  in  the  law,  regu- 
lations or  practice  of  the  land  department.  Such  notice  is  only  required 
in  case  of  the  approved  plat  of  the  survey  of  a  township,  or  where  an 
amendment  thereto  adds  to  the  area  of  public  lands  included  therein. 

In  relation  to  the  possession  and  improvements  of  Dinneen,  the 
Department  finds  the  facts  to  be  substantially  as  stated  in  your  office 
decision.  There  can  be  no  reasonable  doubt  from  the  evidence  that 
through  his  agents  the  Blackburns,  Dinneen  has  been  in  possession 
and  entitled  to  the  possession  of  the  land  in  controversy  since  May, 
1891,  and  that  there  had  been  expended  thereon,  through  his  said 
agents,  in  his  behalf,  in  the  opening  of  a  valuable  mine  of  coal,  in  run- 
ning a  tunnel  several  hundred  feet  in  length,  building  a  shute  and  track, 
and  making  other  improvements  thereon  prior  to  the  said  hearing,  not 
less  than  two  thousand  dollars.  Work  is  shown  to  have  been  done  on 
the  claim  under  Blackburn's  direction  during  the  summer  of  1895. 

The  good  faith  of  Dinneen  and  not  of  the  Blackburns  is  in  issue  in 
this  proceeding.  His  good  faith  is  not  impugned  by  the  testimony  of 
certain  persons  who  state  that  the}'  were  employed  to  work  on  the  claim 
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and  paid  by  Daniel  J.  Blackburn  and  bad  no  personal  knowledge  of  the 
relation  of  principal  and  agent  between  Dinueen  and  Blackburn.  Such 
testimony  raises  no  presumption,  as  counsel  for  Eose  seems  to  argne, 
against  tbe  bona  fides  of  such  relation,  nor  does  it  shift  the  burden  of 
proof  in  the  case  in  any  respect  from  the  shoulders  of  the  contestant  to 
those  of  the  contestee.  As  agent  for  Dinneen  to  perfect  title  to  the 
coal  land  claim  of  the  former,  all  <acts  done  by  Blackburn  in  that  direc- 
tion would  inure  to  the  benefit  of  his  principal.  Blackburn  having 
accepted  the  agency  could  have  no  lawful  possession  of  the  land  adverse 
to  Dinueen  while  the  agency  existed.  The  possession  of  the  former 
was  the  possession  of  the  latter;  and  it  will  be  presumed,  in  the  absence 
of  clear  proof  to  the  contrary,  that  Dinneen  furnished  the  money  used 
by  Blackburn  in  making  improvements  on  the  laud.  It  is  unnecessary 
to  discuss  the  acts  done  on  the  land  by  Eose.  The  foregoing  disposes 
of  all  the  questions  presented  in  the  case. 

The  decision  of  your  office  is  affirmed.  Eose's  filing  will  be  canceled 
as  to  the  land  in  controversy,  and  Dinneen  allowed  to  perfect  title 
thereto. 


PILVCTICE  -N0TIC:E-ATT0RNEY-DEPAIITMENTAL  JURI8DICTIOX. 

Power  v,  Olson  et  al. 

Notice  of  a  motion  for  review,  aud  oral  bearing  thereou,  may  be  given  to  an  attorney 
of  record  representing  a  party  before  tbe  Department,  and  wben  so  given  is  as 
faUy  conclusive  upon  sucb  party  ivs  tbough  served  upon  bim  personally. 

Tbe  case  of  Parcber  v.  Gilleni  26  L.  D.,  34,  cited  and  followed. 

Secretary  Bliss  to  the  Gonwiissioner  of  the  General  Land  Office^  January 
(W.  V.  D.)  29,  1898, 

October  18, 1897,  you  transmitted  to  the  Department  a  motion  by 
Gunder  Olson,  to  vacate  tbe  departmental  decision  herein  of  July  28, 
1897  (25  L.  D.,  77),  so  far  as  it  relates  to  the  S.  i  of  SE.  J  of  Sec.  34, 
T.  130,  E.  52,  Fargo,  North  Dakota,  land  district. 

Tbe  grounds  upon  which  the  Department  is  thus  asked  to  vacate  its 
decision  of  July  28,  1897,  are,  briefly  stated — 

First.  That  said  decision  is  not  founded  upon  any  hearing  of  which 
Olson  was  served  with  any  notice,  aud  is  therefore  void^ 

Second.  That  the  decision  of  July  28, 1897,  by  the  present  Secretary 
reviewed  and  reversed  a  prior  decision  of  October  16, 1896,  by  a  pre- 
ceding Secretary  and  that  one  Secretary  is  without  authority  to  review 
and  reverse  a  decision  by  his  predecessor. 

Notice  of  the  departmental  decision  of  October  16, 1896,  was  duly 
served  upon  the  parties  November  12,  following,  and  on  November  21, 
Power  filed  a  motion  for  review  thereof,  together  with  an  application 
for  oral  argument  in  support  of  such  motion. 

Rule  114  of  rules  of  practice,  provides  that  a  motion  for  review. 
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seasouably  filed,  <^will  act  as  a  supersedeas  of  the  decision  until  other- 
wise directed  by  the  Secretary,"  and  further  provides — 

If  the  motion  does  not  show  proper  grounds  for  review  or  rehearing,  it  will  bo 
denied  and  sent  to  the  files  of  the  General  Land  Office,  whereupon  the  Commissioner 
will  remove  the  suspension  and  proceed  to  execute  the  judgment  before  rendered. 
But  if  upon  examination  proper  grounds  are  shown  the  motion  will  be  entertained 
and  the  moving  party  notified,  whereupon  he  will  be  allowed  thirty  days  within 
which  to  serve  the  same  together  with  all  argument  in  support  thereof  on  the  oppos- 
ing party,  who  will  be  allowed  thirty  days  thereafter  in  which  to  file  and  serve  an 
answer,  after  which  no  further  argument  will  be  received. 

December  18, 1896,  upon  examination  thereof,  the  Department  enter- 
tained Power's  motion  for  review,  granted  his  application  for  oral  argu- 
ment, fixing  January  11, 1897,  as  the  time  thereof,  and  directed  that 
Power  "without  delay,  serve  upon  opposing  parties  a  copy  of  the 
motion  for  review  filed  in  this  case,  and  at  the  same  time  notify  them 
of  the  date  fixed  for  the  hearing." 

Thereafter  full  and  satisfactory  proof  was  presented  by  Power  show- 
ing, among  other  things,  that  S.  G.  Roberts,  attorney  for  Qunder  Olson, 
had  been  duly  served  with  a  copy  of  the  motion  for  review,  with  a  writ- 
ten notice  of  the  time  fixed  for  oral  argument  thereon  and  with  a  copy 
of  an  application  by  Power  for  a  postponement  of  the  time  for  such 
oral  argument.  This  service  was  all  had  upon  Koberts,  personally,  in 
his  office  in  Fargo,  North  Dakota,  December  23,  1896.  Eoberts  was 
then,  and  had  theretofore  been,  the  attorney  of  record  for  Olson,  and 
is  the  attorney  who  presented  on  behalf  of  Olson  the  motion  which  is 
now  under  consideration. 

Notice  of  a  motion  for  review  and  notice  of  a  hearing  may  be  given 
to  an  attorney  of  record  representing  the  claimant  before  the  Depart- 
ment, and  when  so  given  is  as  binding  upon  the  claimant  as  if  made 
upon  him  personally.  Notwithstanding  the  notice  to  Roberts,  his 
attorney,  Olson  did  not  make  any  objection  to  the  time  fixed  for  oral 
argument  and  neither  did  he  file  any  brief  in  opposition  to  the  motion 
for  review  although  that  motion,  as  served  upon  Roberts,  contained  a 
statement  of  the  grounds  upon  which  it  was  based  and  was  accompanied 
by  an  argument  and  a  citation  of  authorities  in  support  thereof. 

Upon  consideration  of  the  proof  of  service  upon  Olson's  attorney  of  the 
motion  for  review,  notice  of  hearing,  and  application  for  postponement 
thereof,  the  Department  granted  the  application  for  a  postponement. 

January  21,  1897,  resident  counsel  for  Power  filed  an  additional,  or 
supplemental,  argument  in  support  of  the  motion  for  review,  accom- 
panied by  satisfactory  proof  that  a  copy  thereof  had  that  day  been 
transmitted  by  registered  mail  to  Roberts,  attorney  for  Olson,  and 
since  the  filing  of  Olson's  motion  to  vacate  there  has  been  filed  in  the 
case  the  returned  registry  receipt,  signed  by  Roberts,  showing  the 
receipt  by  him  of  that  brief. 

April  23, 1897,  resident  counsel  for  Power  were,  by  letter  of  that  date, 
advised  that  the  oral  argument  on  the  motion  for  review  would  be  heard 
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May  26, 1807,  and  tbey  were  directed  to  serve  notice  thereof  upon  the 
opposing  parties  without  delay.  Satisfactory  proof  of  such  service  was 
duly  made,  showing,  among  other  things,  that  on  April  29^  1897,  there 
was  transmitted,  by  registered  mail,  to  Hoberts,  attorney  for  Olson,  a 
copy  of  the  letter  fixing  the  time  for  snch  oral  argument.  Since  the 
filing  of  Olson's  motion,  now  bei?)g  considered,  there  has  been  filed  in 
the  case  the  returned  registry  receipt,  signed  by  Roberts,  showing  the 
receipt  by  him  of  that  notice. 

Olson  made  no  response  to  the  additional  or  supplemental  brief  filed 
on  behalf  of  Power  and  neither  was  he  represented  at  the  hearing. 
Pursuant  to  the  last  notice,  oral  argument  was  had  and  thereafter  the 
record  and  arguments,  both  written  and  oral,  including  the  written 
arguments  filed  before  the  decision  of  October  16,  1896,  were  carefully 
considered,  resulting  in  the  decision  of  July  28, 1897,  which  Olson  now 
asks  to  be  vacated. 

Sufficient  has  been  said  to  show  that  Olson  had  full  notice  of  Power's 
motion  for  review  of  the  decision  of  October  16, 1896,  and  that  he  had 
the  fullest  opportunity  to  be  heard  thereon,  both  by  oral  argument  and 
written  brief.  That  decision  was  not  vacated  without  notice  to  Olson 
of  the  proceedings  resulting  in  its  vacation,  and  the  decision  of  July 
28, 1897,  was  not  rendered  without  a  hearing  or  without  a  full  oppor- 
tunity upon  Olson's  part  to  be  heard.  The  alleged  want  of  notice  is 
distinctly  disproved  by  the  record. 

The  second  ground  of  the  present  motion,  namely,  that  one  Secre- 
tary is  without  authority  to  review  and  reverse  a  decision  by  his  pred- 
ecessor, is  not  well  taken.  At  the  time  of  the  last  decision  the  legal 
title  had  not  passed  from  the  government,  and  as  to  this  tract  the  pub- 
lic land  laws  were  still  in  process  of  administration  by  the  land 
department.  This  matter  was  fully  discussed  and  disposed  of  adversely 
to  Olson's  contention  in  the  recent  decision  of  Parcher  v.  Gillen  (26 
L.  D.,  34). 

It  \B  not  claimed  in  the  motion  to  vacate  that  the  decision  of  July 
26, 1897,  is  erroneous  either  in  its  statements  of  fact  or  in  its  con- 
clusions of  law,  the  only  contentions  against  the  same  being  those 
which  are  hereinbefore  stated  and  discussed. 

For  the  reasons  given,  the  motion  should  be,  and  is,  hereby  denied. 


RAILROAD  GRAXT— I3^^I>E>rNTTY— SPECTFICATION  OF  LOSS. 

Barnes  v.  Northern  Pacific  E.  R.  Co. 

Land»  within  the  oyerlapping  limits  of  the  grants  for  the  Northern  Pacific  main  and 
branch  lines,  embraced  within  the  act  of  September  29, 1890,  forfeiting  the  grant 
for  the  nnconstmcted  main  line,  and  excluded  &om  the  moiety  taken  on  behalf 
of  the  branch  line,  can  not  be  made  the  basis  for  indemnity. 
12209— VOL  26 8 
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The  cdnipany  is  not  entitled  to  plead  the  protection  extended  by  the  order  of  May 
28, 1883,  to  ludeuiulty  selections  made  without  designation  of  loss,  if,  after  mak- 
ing such  selection,  it  assigns  an  insufficient  basis  therefor^  and  subsequently  an 
advei'se  right  intervenes. 

The  case  of  Brown  r.  Northern  Pacific  R.  R,  Co.,  24  L.  D.,  370,  cited  and  followed. 

Secretary  Bliss  to  the  Commissioner  of  the  Ge7ieral  Land  Office,  January 
(W.  Y.  D.)  J29j  189S.  (F.  W.  C.) 

Thomas  M.  Barnes  and  the  Northern  Pacific  Railroad  Company  have 
each  appealed  from  your  oflBce  decision  of  April  15,  180(5,  in  which  the 
company's  indemnity  selection  as  to  the  S.  i  of  tlie  NK.  I  of  Sec.  15,  T. 
17  N.,  R.  45  E.,  \V.  M.,  Spokane  land  district,  Wasliin^rton,  is  held  for 
cancellation  with  a  view  to  the  allowance  of  the  homestead  ap])lication 
of  Thomas  M.  Barnes  and  said  api>lication  by  Barnes  is  rejected  as  to 
the  N.  J  of  the  NE.  J  of  said  section  15  for  conflict  with  the  indemnity 
selection  by  said  company. 

The  said  NE.  J  of  section  15  is  within  the  indemnity  limits  of  the 
grant  made  to  aid  in  the  construction  of  the  Northern  Pacitic  Railroad 
opposite  the  portion  of  its  main  line  in  the  State  of  Washington;  the 
S.  i  thereof  was  included  in  indemnity  selection  list  of  December  17, 
1883,  and  the  N.  ^  thereof  was  included  in  the  indemnity  list  of  March 
20,  1884.  Both  of  said  lists  were  unaccompanied  by  a  designation  of 
losses  as*  bases  for  the  selections  included  therein,  the  same  being  made 
under  departmental  order  of  May  28, 1883  (12  L.  1).,  190),  which  exempted 
this  company  from  the  general  reqirement  that  indemnity  lists  should 
be  accompanied  by  a  designation  of  the  losses  on  account  of  which  the 
indemnity  is  claimed. 

On  October  20,  1887,  the  company  filed  a  list  of  losses  on  account  of 
the  selection  lists  referred  to,  the  losses  being  designated  in  bulk  and 
not  arranged  tract  for:  tract,  and  on  September  2,  1802,  it  filed  supple- 
mentary lists  arranging  the  lost  lands  tract  for  tract  with  the  selected 
lands. 

In  the  latter  list,  being  the  re-arranged  list,  the  company  designated 
the  N.  4  of  the  SW.  J  of  Sec.  35,  T.  9  N.,  R.  15  E.,  as  a  basis  for  the 
S.  i  of  the  NE.  J  of  said  section  15  in  dispute. 

From  the  record  contaiiied  in  your  office  letter  it  appears  that  the 
tract  designated  as  lost  to  the  grant  is  within  the  overlapi)ing  limits  of 
the  grants  for  its  main  and  branch  lines  and  opposite  the  unconstructed 
portion  of  the  main  line  the  grant  for  which  was  forfeited  by  the  act  of 
September  29,  1890  (20  Stat.,  496).  Under  the  provisions  of  the  sixth 
section  of  the  said  act  of  forfeiture  the  Northern  Pacitic  Railroad  Com- 
pany was  called  upon  to  elect  as  to  the  alternate  odd  numbered  sections 
it  would  take  in  satisfaction  of  the  moiety  for  its  constructed  branch 
line  within  the  overlap  above  described,  and  the  remaining  odd-num- 
bered sections  within  said  overlap  were  directed  to  be  restored  to  the 
public  domain  (11  L.  D.,  625).  Acting  under  this  direction  the  company 
excluded  section  35,  T.  9  N.,R.  15  E.,  a  portion  of  which  was  designated 
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as  a  oasis  for  the  selection  of  the  said  S.  J  of  the  NE.  J  of  section  15, 
the  land  in  dispnt^. 

The  company  wna  clearly  not  entitled  to  indemnity  for  the  tract 
named,  and  this  was  the  condition  of  the  selection  at  the  date  Barnes 
tendered  his  homestciul  aiiplication  (October  19,  181)3)  covering:  the 
entire  NE.  J  of  said  section  15,  and  in  support  of  his  application  allei^ed 
that  the  land  had  been  in  the  possession  and  occupancy  of  successive 
settlers  since  October,  1879.  Upon  said  allegation  of  continued  occu- 
pancy hearing  was  duly  ordered,  but  upon  tlie  record  made  botb  your 
office  and  the  local  ofttcers  concurred  in  the  opinion  that  the  showing 
made  did  not  evidence  ^^a  legitimate  claim  under  the  government 
laws." 

In  view  of  the  insufficiency  of  the  basis  assigned  by  the  company  as 
to  said  S.  i  of  the  NE.  ^  part  of  the  tract  in  question,  your  office  decision 
holds  that  the  company's  selection  was  no  bar  to  the  allowance  of 
Barnes'  application,  but  as  to  tlie  N.  J  of  the  NE.  J,  lor  which  a  good 
basis  had  been  assigned,  your  office  decision  holds  that  the  selection 
was  a  bar  to,  and  for  that  reason  rejected,  Barnes'  application  as  to 
said  tract.  From  said  decision  the  company  and  Barnes  each  appeal 
as  to  the  portion  of  the  tract  awarded  to  the  other. 

Belative  to  the  appeal  by  Barnes  from  the  rejection  of  his  applica- 
tion as  to  the  N,  jt  of  the  NE.  ^  of  said  section  15,  it  is  clear,  under  the 
decisions  of  the  Department,  that  the  company's  right  to  said  tract, 
under  its  selection  before  recited,  dated  back  to  the  time  of  the  tiling 
of  the  original  list,  on  March  20,  1884.  (Brown  i\  Northern  Pacific 
K.  li.  Co.,  24  L.  D.,  370,  and  cases  therein  cited.)  Further,  that  the 
showing  oiiered  in  support  of  the  allegation  of  continued  occupancy 
evidences  that  one  Alma  Phelps  resided  upon  and  was  in  possession  of 
the  quarter  section  to  the  north  of  that  here  in  question,  and  his  only 
connection  with  the  tract  here  in  dispute  was  that  a  portion  of  his 
improvements,  covering  a  triangular  piece  of  land,  three  or  four  acres, 
was  included  in  a  corner  of  his  enclosure  that  extended  upon  the  quar- 
ter section  in  question. 

It  is  clear  that  the  showing  made  does  not  evidence  such  a  claim  as 
would  bar  the  company's  right  of  selection  on  account  of  its  grant. 

Eelative  to  the  company's  appeal  from  so  much  of  your  office  decision 
as  awarded  the  S.  ^  of  the  NE.  J  of  said  section  15  to  Barnes,  the  com- 
pany claims  that  its  rights  are  protected  as  of  the  date  of  its  first  selec- 
tion list  (December  17, 1883),  which  was  protected  by  the  order  of  May 
28, 1883,  and  that  any  subsequent  designation  of  a  loss,  although  insuf- 
ficient to  support  the  selection,  could  not  serve  to  invalidate  the  same. 
This  contention  is  not  sound.  While  it  is  true  that  the  original  list  of 
1883  was  protected  by  the  order  of  May  28,  1883,  yet  by  departmental 
circular  of  August  4, 1885  (4  L.  D.,  90), railroad  companies  were  required, 
where  indemnity  selections  have  theretofore  been  made  without  speci- 
fication of  losses,  to  designate  the  deficiencies  for  which  such  indemnity 
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is  to  "be  applied  before  farther  selections  would  be  allowed.  It  was 
evidently  acting  under  this  circular  that  the  company  filed  these  lists 
of  1887  and  1892  before  referred  to.  After  filing  the  list  of  1892  the 
company  stood  upon  the  designation  of  losses  as  assigned,  and  if  insuf- 
ficient, it  was  unprotected  by  its  selection  unless  a  sufficient  basis  had 
been  designated  prior  to  the  intervention  of  an  adverse  claim.  That 
the  basis  assigned  in  the  list  of  1892,  for  the  S.  i  of  the  NE.  i  of  section 
15,  the  tract  in  dispute,  was  insuflicient,  is  clear,  and  as  Barnes'  home- 
stead application  was  presented  before  a  sufficient  basis  was  named, 
your  office  decision  holding  that  said  indemnity  selection  wa8  no  bar  to 
the  allowance  of  the  application  by  Harnes  must  be,  and  is  accordingly 
hereby,  affirmed.  Barnes'  application  will  therefore  stand  rejected  as 
to  the  K  i  of  the  NE.  ^  of  said  section  15,  and  upon  his  completion  of 
entry,  should  lie  elect  to  enter  the  S.  ^  of  the  NE.  ^  of  said  section  16 
within  a  reasonable  time,  to  be  fixed  by  your  office,  the  company's  selec- 
tion will  be  canceled. 


INDIAX  LANDS-RESERVATION  IN  PATENTS. 

Chippewa  Patents. 

In  the  issuance  of  patent-s  on  Chippewa  Indian  allotments  the  reservation  of  the 
right  of  the  United  States  to  reservoir  sites,  as  provided  by  act  of  June  7,  1897, 
siiould  only  be  inserted  in  patents  which  cover  lands  included  in  the  list  of  res- 
ervoir lands  furnished  by  the  Secretary  of  War. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

Ja^iuary  29, 1898.  ( W.  (  ^  P.) 

I  am  in  receipt  by  y-air  reference,  witli  requ  st  for  an  opinion  on  the 
matter  therein  presented,  "f  a  letter  from  the  Commissioner  of  the  Gen- 
eral Land  Office,  dated  December  21,  1807,  in  reference  to  the  form  of 
patents  for  allotments  to  the  Chippewa  Indians  in  Minnesota. 

The  Commissioner  refrra  to  the  fact  that  certain  schedules  of  allot- 
ments to  the  various  bands  of  said  Indians  have  been  approved,  quotes 
a  portion  of  the  Indian  appropriation  act  of  June  7,  1897  (30  iStat., 
G2-67)f  providing  that  lauds  acquired  from  the  Chippewa  Indians  and 
sold  under  the  provisions  of  the  act  of  January  14,  1889  (25  Stat.,  642), 
shall  be  subject  to  the  right  of  the  United  States  to  construct  dams  for 
creating  reservoirs  in  aid  of  navigation,  and  submits  his  question  as 
follows: 

I  liavo,  therefore,  to  respectfully  request  to  be  informed  what  construction  of  said 
act  this  office  shall  adopt,  and  if  it  is  held  that  the  provision  should  only  be  inserted 
in  such  patents  as  embrace  lands  shown  by  the  map  aforesaid  to  be  overflowed  lands, 
the  Secretary  of  War  be  requested  to  furnish  such  map  for  the  use  of  this  oflSce. 

The  provision  in  question  is  found  in  a  paragraph  making  an  appro- 
priation for  completing  surveys  of  the  Chippewa  lands  under  the  act 
of  1889,  and  reads  as  follows: 

Provided,  That  all  lands  acquired  and  sold  by  the  Uuited  States  under  the  ''Act 
for  the  relief  and  civilization  of  the  Chippewa  Indians  in  the  State  of  Minnesota/' 
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approved  January  fourteen tb,  eighteen  hundred  and  eighty-nine,  shall  he  subject 
to  the  right  of  the  United  States  to  construct  and  maintain  dams  for  the  purpose  of 
creating  reservoirs  lu  aid -of  navigation,  and  no  claim  or  right  of  compensation  shall 
accrue  from  the  overflowing  of  said  lands  on  account  of  the  construction  and  main- 
tenance of  such  dams  or  reservoirs.  And  the  Secretary  of  War  shall  furnish  the 
Commissioner  of  the  General  Land  Office  a  list  of  such  lauds,  with  the  particular 
tracts  Appropriately  described,  and  in  the  disposal  of  each  and  every  one  of  said 
tracts,  whether  b^'  sale,  by  allotment  in  severalty  to  individual  Indians,  or  otherwise, 
under  said  act,  the  provisions  of  this  paragraph  shall  enter  into  and  form  a  part  of 
the  contract  of  purchase  or  transfer  of  title. 

This  law  would  apply  to  all  lauds  withiu  its  purview,  whether  its 
provisions  were  mentioned  in  the  patents  for  such  tracts  or  not,  but 
a  wise  policy  would  suggest  its  mention,  and  aceoMingly,  on  Septem- 
ber 16,  18S)7,  you,  upon  the  suggestion  of  the  Commissioner  of  Indian 
Affairs  directed  the  Commissioner  of  the  General  Land  Office  to  insert 
the  provisions  of  said  act  of  June  7,  1897,  in  ''patents  to  be  issued  to 
allottees  under  the  act  of  January  14,  1889." 

The  Commissioner  of  the  General  Land  Office  now  points  out  the 
fact  that  the  reservoirs  iu  question  are,  as  shown  by  the  a<;t  of  June 
20,  1890  (26  Stat.,  169),  at  the  head-waters  of  the  Mississippi  and  St. 
Croix  rivers  in  the  States  of  Minnesota  and  Wisconsin,  and  the  Chip- 
pewa and  Wisconsin  rivers  in  the  State  of  Wisconsin,  aiid  that  a  large 
I)ortion  of  the  lands  to  be  allotted  under  said  act  of  1889,  esi)ecially 
those  on  the  White  Earth  and  Red  Lake  reservations,  have  no  connec- 
tion with  the  head- waters  of  those  rivers. 

Nothing  should  be  inserted  in  a  patent  from  the  United  States  that 
suggests  a  cloud  upon  the  title  or  an  incumbrance  that  has  in  fact  no 
existence.  The  law  in  question,  however,  is  quite  specific  in  its  descrip- 
tion of  the  tracts  which  are  to  be  affected.  The  Secretary  of  War  is 
to  furnish  a  list  of  such  lands,  "  with  the  particular  tracts  appropriately 
described,"  and  it  is  in  the  disposal  "of  each  and  every  one  of  said 
tracts"  that  the  provisions  of  said  law  are  to  "enter  into  and  form  a 
part  of  the  contract  of  purchase  or  transfer  of  title."  The  provisions 
of  that  paragraph  should  be  inserted  in  those  patents  only  which  cover 
lands  included  in  a  list  furnished  by  the  Secretary  of  War  as  provided 
in  said  act. 

Approvetl,  Janitary  29,  1898. 
C.  N.  Bliss,  Secretary, 


SWAMP  LAND  CERTIFICATIOX-JURI8D1CTION— INDIAN  OCCUPANCY. 

State  of  Florida. 

If  it  IB  made  to  appear  that  lands  have  heen  erroueonsly  included  in  »  certified  swmnp 
land  list,  and  patent  has  not  issued  thereon,  the  action  of  a  preceding  Secretary 
of  the  Interior  in  approving  such  list  may  he  corrected  hy  his  succe8^o^. 

The  status  of  the  Seminole  Indians,  as  occnpants  of  pnhlic  lands  in  the  State  of 
Florida,  is  too  indetinite  in  character  to  receive  recognition  in  patents  issued 
nnder  the  swamp  grant. 
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Lands  occupied  and  cultivated  1)y  said  Indians  can  not,  however,  be  held  as  of  the 
character  couteniphited  by  said  grant,  and  if,  on  due  in  vestigia  tioo,  lands  so 
occupied  and  improved  appear  to  have  been  certified  to  the  State  under  said 
grant,  tho  certification  thereof  should  be  revoked. 

AHHiHiant  Aitorneij- General  Van  Deranterto  the  Secretary  of  the  Interior^ 

January  31^  1898.  (VV.  C.  P.) 

May  28,1897,  you  referred  to  me  a  eommuuieation  from  the  Acting 
Commissioner  of  Indian  Affairs,  dated  May  2f),  1897,  for 

opinion  as  to  the  authority  of  the  Secretary  to  modify  the  decision  of  February  13, 
1897,  appr.ivjnnf  the  list  of  lands  to  be  patented  to  the  State  of  Florida,  so  as  to  omit 
therefrom  absolutely  the  particular  tracts  occupied  by  Indians,  or  upon  which  they 
have  improvements,  and  reserve  the  same  for  their  use  and  benefit;  and  also  to  insert 
a  clause  in  the  patents  issued  to  tho  State  expressly  reco«;niziug  and  preserving  the 
rights  of  the  Indians  to  lauds  which  tliey  occupy,  or  upon  which  they  have  improve- 
ments, as  recommended  by  the  Commissioner  of  Indian  Affairs. 

The  facts,  brietly  stated,  are  as  follows: 

February  13,  1897,  your  predecessor,  Secretary  PYancis,  approved 
Florida  swamp  land  list  No.  87,  which  included  certain  unsurveyed 
land  in  what  is  commonly  known  as  the  "Everglades."  In  March,  1897, 
the  Commissioner  of  Indian  Affairs  addressed  a  letter  to  you  relative 
to  the  encroachment  of  a  white  settler  upoii  lands  said  to  be  included 
in  this  list,  which  it  is  alleged  had  been  occupied  and  improved  by 
Indians.  In  that  letter  the  Commissioner  recommended  that  the 
approval  of  said  swamp  land  list  be  modified,  so  as  to  except  the  tracts 
occupied  and  imi)roved  by  Indians  from  the  lands  to  be  patented;  and 
that  there  be  inserted  in  the  patent  to  be  issued  to  the  State  a  clause 
expressly  reserving  the  rights  of  the  Indians  to  the  occupancy  of  lands 
X)ossesscd  and  improved  by  them  at  the  date  of  i>atent. 

From  an  examination  of  the  opinion  of  Secretary  Francis  rendered 
at  the  time  he  approved  said  swamp  land  list  (see  24  L.  D.,  147),  it 
appears  that  the  matter  of  the  occupancy  of  lands  in  the  "Everglades" 
by  Indians  had  theretofore  been  referred  by  the  Secretary  to  the  Com- 
missioner of  Indian  Affairs,  and  in  response  the  Commissioner  had 
stated : 

If  the  IndiaiiH  now  have  the  right  of  occupancy  of  the  lauds  witiiiu  the  "Ever- 
glades," and  tlie  United  States  should  convey  such  lands  l)y  patent  to  the  State  of 
Florida,  I  am  of  tbe  o]>inion  that  tlic  State  would  take  title  subject  to  the  right  of 
occu]»auey  of  the  Indians  (boe  needier  r.  Wetherby,  95  U.  S.,r)17,  and  the  authorities 
therein  (tited). 

This  stntement  of  the  Commissioner  was  approved  by  Secretary 
Francis  in  the  following  words: 

The  views  of  the  Conmiissioner  of  Indian  Affairs  respe^-ting  the  rights  of  any 
Indians  occupying  the  lands  in  question  are  couchrred  in. 

The  question  as  to  the  extent  of  the  authority  of  the  Secretary  of 
the  Interior  to  review  and  modify  a  prior  decision  was  presented  and 
fully  discussed  in  the  case  of  Parcher  v,  Gilleu  (20  L.  D.,  34).    The  pro- 
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visions  of  law  and  tbe  antliorities  bearing  upon  the  qnestion  are  cited 
and  quoted  from  and  it  is  not  deemed  necessary  to  repeat  them  here. 
The  conclusion  then  reached  is  formulated  as  follows: 

A  consideration  of  these  decisions  interpreting  the  statutes  defining  the  authority 
and  duties  of  the  officers  of  the  land  department,  clearly  demonstrates  that  so  long 
as  the  legal  title  remains  in  the  govei*nmeut  the  lands  are  public  within  the  mean- 
ing of  those  statutes,  and  the  laws  under  which  such  lauds  are  claimed,  or  are  being 
acquired,  are  in  process  of  administration  nuder  the  supervision  and  direction  of 
the  Secretary  of  the  Interior, 

And  again  it  was  said : 

So  long  as  the  legal  title  remains  in  the  government  the  Secretary  of  the  Interior, 
whoever  he  may  be,  is  charged  with  the  duty  of  seeing  that  the  laud  is  disposed  of 
only  according  to  law. 

The  grant  of  swamp  and  overflowed  lauds  made  by  tbe  act  of  Sep- 
tember 28, 1850  (9  Stat.,  519),  provides  for  tbe  issuance  of  patents  and, 
therefore,  until  [)atent  shall  have  issued  the  legal  title  remains  in  the 
United  States  and  tbe  Secretary  has  full  power  and  autbority  to  cor- 
rect an3'  mistake  in  tbe  certitication  of  lands  as  passing  under  this  act. 

In  Michigan  Land  and  Lumber  Company  r.  Bust  (108  U.  S.,  589, 
decided  December  13,  1897),  in  discussing  a  similar  question  arising 
under  the  swamp  land  act  of  1851),  tbe  court  said : 

(ieuerully  speaking,  while  the  legal  title  remains  in  the  United  States,  tlie  grant  is 
in  process  of  adniiniHtration  and  the  land  is  subject  to  the  jurisdiction  of  the  Land 
Department  of  the  government.  It  is  true  a.  patent  is  not  always  necessary  for  the 
transfer  of  the  legal  title.  Sometimes  an  act  of  Congress  will  pass  the  fee.  (Strother 
?'.  Lncas,  12  Fet.,  410,  454;  Grignon's  Lessee  r.  Astor,  2  How.,  319;  Chouteau  r.  Eck- 
hart,  2  How.,  344-372;  Glasgow  v,  Hortiz,  1  Black,  595;  Landeau  r.  Hanes,  21  Wall., 
521;  Ryan  r.  Carter,  93  U.  8.,  78.)  Sometimes  a  certification  of  a  list  of  lands  to 
the  grantee  is  dechiri-d  to  be  operative  to  transfer  such  title  (Rev.  Stat.,  sec.  2449; 
Frasher  r.  O'Connov,  115  U.  S.,  102,)  but  whenever  the  granting  act  specifically  pro- 
vides for  the  issue  of  a  pati;ut,  then  the  rule  is  that  the  legal  title  remains  in  the 
government  until  the  issue  of  the  patent,  (Hagnell  r.  Uroderick,  12  Pet.,  436-450,) 
and  while  so  remaining  the  grant  is  in  process  of  adminisiration,  and  the  jurisdiction 
of  the  Land  Department  is  not  lost. 

It  i.<«,  of  course,  not  pretended  that  when  an  equitable  title  has  passed  the  Land 
Department  has  power  to  arbitrarily  destroy  that  eciuif  able  title.  It  has  jurisdiction, 
however,  after  proper  notice  to  the  party  claiming  such  equitable  title,  and  upon  a 
hearing,  to  determine  the  question  whether  or  not  such  title  has  passed.  (Cornelius 
V,  Kessel,  128  U.  S.,  4513;  Orchard  r.  Alexander,  157  U.  S.,  372-383;  Parsons  v.  Venzke, 
164  U.  S.,  89.)  In  other  words,  the  power  of  the  department  to  inquire  into  the 
extent  and  validity  of  the  rights  claimed  against  the  government  does  not  cease 
until  the  legal  title  has  passed. 

A  patent  bas  not  yet  been  issued  for  tbe  lands  described  in  this 
Florida  list  87,  and  if  it  be  made  to  appear  tbat  lauds  were  included 
in  such  certified  list  wbicb  should  not  have  been  so  included,  tbe  action 
of  a  preceding  Secretary  in  approving  and  certifying  the  list  may  be, 
and  should  be,  corrected. 

Said  act  of  1850  granted  to  the  several  States  the  '*  whole  of  those 
swamped  and  overflowed  lands,  made  unfit  thereby  for  cultivation, 
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which  shall  remain  unsold  at  the  passage  of  this  act,"  and  has  been 
construed  in  numerous  decisions  of  the  supreme  court  and  of  this 
Department  as  a  ^rant  in  pruesenti  passing  to  the  State  tiie  title  to  such 
lands  as  should  thereafter  be  identified  as  of  the  character  embraced 
in  the  grant. 

A  question  now  presented  is  whether  the  occupancy  of  such  Seminole 
Indians  as  remained  in  Florida  after  tbe  tribe,  as  such,  was  removed 
to  the  country  west  of  the  Mississippi  river,  gives  them  any  rights  to 
the  land  occupied,  and,  if  so,  its  effect  upon  the  grant  to  the  State.  If 
the  Indians  have  any  right  at  all  to  swamp  and  overflowed  lands  in 
Florida,  it  is  merely  that  of  occupancy,  and  the  only  effect  it  could 
have  would  be  to  delay  the  right  of  possession  in  the  State,  This 
question  was  presented  in  the  matter  of  Tbe  Stockbridge  and  Munsee 
Indians  v.  State  of  Wisconsin,  and,  in  my  opinion  of  July  12,  1894  (25 
L.  I).,  17),  it  is  discussed  and  tbe  authorities  bearing  upon  it  are  cited 
and  quoted  from.  Upon  further  examination  I  find  no  reason  for  a 
conclusion  differing  from  the  one  then  reached  which  is  formulated  in 
said  opinion  as  follows : 

The  only  conclusion  to  be  deduced  from  tliORo  authorities  is  that  the  State  took  the 
fee  to  this  land  at  the  date  of  tlie  grant  of  September  2^<,  1850,  but  that  its  right  of 
possession  was  held  in  abeyance  until  such  time  as  the  Indian  right  of  occupancy 
should  be  surrendered  by  them  or  otherwise  ended  by  the  United  States. 

If  these  Indians  have  any  right  of  occupancy  in  any  of  the  lands 
which  thus  passed  to  the  State  of  Florida,  that  right  can  be  determined 
only  by  the  United  States.  This  doctrine  w4s  announced  as  early  as 
1856  in  the  case  of  Fellows  v.  Blacksmith  et  al.  (19  How.,  306),  ond  has 
has  been  accepted  as  the  correct  rule  since  that  time.  In  Beecher  v. 
Wetherby  (95  U.  S.,  517),  speaking  of  the  Indians'  right  of  occupancy, 
the  following  language  is  used: 

But  the  right  which  the  Indians  held  was  only  that  of  occupancy.  The  fee  was  in 
the  United  States,  subject  to  that  rights  and  could  be  transferred  by  them  whenever 
they  chose.  The  grantee,  it  is  true,  would  take  only  a  naked  fee,  and  could  not  dis- 
turb the  occupancy  of  the  Indians;  that  occupancy  could  only  bo  interfered  with  or 
determined  by  the  United  States. 

Whether  the  government  will  issue  a  patent  for  lands  to  which  an 
Indian  right  of  occupancy  exists,  is  a  question  of  executive  policy 
rather  than  of  law.  In  the  case  of  State  of  Wisconsin  (19  L.  D.,  519), 
this  Department  refused  to  approve  lists  of  lands  in  the  Lac  de  Flam- 
beau Indian  reservation  as  passing  under  the  swamp  land  grant,  on  the 
theory  that  the  Indians  had  a  right  of  occupancy  in  said  lands  and  that 

nothing  should  be  done  which  would  tend  to  disturb  or  cloud  that  right  while  it 
exists,  or  which  might  appear  to  evidence  a  greater  right  in  the  State  than  it  really 
has  or  can  gel  at  the  present  time. 

The  Seminole  Indians,  by' the  treaty  of  May  9, 1832,  proclaimed  April 
12, 1834  (7  Stat.,  368),  relinquished  to  the  United  States  "all  claim  to 
the  lands  they  at  present  occupy  in  the  Territory  of  Florida,"  and 
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agreed  tx>  emigrate  to  the  country  assigned  to  the  Creeks,  west  of  the 
Mississippi  river,  within  three  years.  This  treaty  contains  no  provi- 
sions recognizing  the  right  of  any  of  these  Indians  to  remain  in  Florida 
after  that  time.  While  tlie  main  body  of  the  Seminoles  was  subse- 
quently to  said  treaty,  and  before  the  grant  to  the  State  of  swamp 
lands,  removed  in  ac^cordance  with  the  provisions  of  said  treaty,  yet 
some  were  left  behind  and  have  remained  in  Florida  until  this  time. 
Some  of  these  are  said  to  be  upon  lands  embraced  in  this  list  87.  The 
government  in  its  dealings  with  this  tribe  has,  however,  always  recog- 
nized those  in  the  Indian  Territory  as  the  Seminole  Nation  and  all  pay- 
ments under  said  treaty  have  been  made  to  them.  In  later  years,  how- 
ever, some  recognition  has  been  given  those  remaining  in  Florida  by 
the  appropriation  of  money  for  their  education  and  civilization.  Appro- 
priations have  also  been  made  for  the  purchase  of  homes  for  them.  It 
will  thus  be  seen  that  the  question  as  to  what  rights,  if  any,  these 
Florida  Seminoles  have  in  the  lauds  which  they  are  now  occupying  is 
involved  in  uncertainty,  and  it  seems  to  me  that  their  rights  are  too 
uncert»in  to  justify  recognition  in  patents  issued  under  the  swamp  land 
grant. 

Another  question  has  presented  itself  in  the  investigation  of  this 
matter,  which  it  seems  proper  to  bring  to  your  attention.  From  the 
various  <'.ommunications  upon  which  the  report  of  the  Commissioner 
of  Indian  Affairs  of  May  26,  1807,  was  made,  it  seems  tliat  these 
Florida  Seminoles  have  for  many  years  had  settlements  and  improve- 
ments upon  different  trttcts  of  land  which  are  apparently  included 
within  said  list  87.  If  it  be  a  fact,  as  is  indicated  by  these  communi- 
cations, that  portions  of  this  land  have  been  occupied  and  improved 
by  these  Indians,  the  inference  would  be  that  such  tracts  are  not  of 
the  character  contemplated  by  the  granting  act.  It  will  be  noticed 
that  the  fact  that  any  portion  of  the  land  in  question  is  actually  occu- 
pied and  improved  is  not  adverted  to  in  the  decision  of  October  10, 
1894  (19  L.  D.,  251),  directing  the  issuance  of  patent  when  the  State 
should  furnish  a  meander  survey  giving  the  exterior  me^es  and  bounds 
of  the  "  Everglades,"  accompanied  by  proofs  that  said  survey  did  not 
include  within  its  lines  any  lands  not  of  the  character  granted.  The 
proof  furnished  by  the  State  as  set  forth  in  the  decision  of  February 
13,  1897  (24  L.  D.,  147),  is  general  in  character  and  nothing  is  said  as 
to  whether  there  are  tracts  within  the  limits  of  the  survey  actually 
occnpied.  From  an  extract  from  a  rei)ort  of  the  Commissioner  of 
Indian  Affairs  found  in  said  decision,  it  seems  uncertain  as  to  whether 
the  land  occupied  by  the  Seminole  Indians  is  within  the  limits  of  the 
survey  made  as  a  basis  for  a  proposed  listing  and  patent.  The  infor- 
mation now  furnished  by  the  rei>ort  of  the  Commissioner  of  Indian 
Affairs  and  the  accompanying  papers,  strongly  suggests  that  there  is 
land  within  said  survey  which  is  improved  and  cultivated  and  not 
swamp  and  overflowed  and  therefore  not  of  the  character  contemplated 
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by  the  granting  act.  At  least  there  seems  to  be  sufficient  in  these 
papers  to  justify  a  farther  investigation,  so  that  the  mistake,  if  there 
be  any,  may  be  corrected  before  the  Department  by  the  issuance  of 
patents,  shall  have  been  deprived  of  the  authority  to  make  such 
correction. 

I  am  of  opinion  that  the  matter  is  still  within  the  jurisdiction  of  this 
Department  and  that  you  have  authority  to  revoke  the  approval  of 
said  list  for  the  purpose  of  correcting  any  mistake  that  may  have  been 
made  therein,  and  that  the  information  furnished  by  the  papers  now 
presented  to  me  suggests  tlie  need  of  further  investigation  to  deter- 
mine whether  any  of  the  land  embraced  within  the  limits  to  be  covered 
by  said  patent  is  not  of  the  character  contemplated  by  the  granting 
act.  If  it  be  found  that  there  is  land  within  these  limits  wliich  at  the 
date  of  the  swamp  grant  was  not  of  the  character  embraced  in  the 
granting  act,  then  the  location  of  such  tracts  should  be  ascertained  so 
that  the  same  may  be  excepted  from  list  87  and  from  any  patent  issued 
thereon. 

Approved,  January  31,  1898, 
C.  N.  Bliss,  Secretary. 


MIXING     CLAIM-PROTEST— J rRTsniCriON  -IIEPUTY     MINER^VL    sl'R- 

VEYOR. 

Floyd  et  al.  r.  Montgomery  kt  al. 

A  trnnsferce  of  a  niiiiinn;  claim,  whose  interest  is  acquired  during  tbe  pendency  of 
dep<irtmcntal  proceedings  involving  tbe  status  of  said  claim,  takes  no  right 
belter  than  that  iiossessed  by  bis  grantor. 

In  tbe  case  of  prv)cee<lin;^s  bad  on  a  protest  a<(ainst  a  mineral  application,  where  tbe 
jirotestants,  as  shown  by  the  record,  are  without  interest,  and  hence  not  entitled 
to  be  heard  as  ajipdlants,  the  Depsirtnieut  may  properly,  by  summary  order, 
direct  the  General  Land  Office  to  forward  the  record,  without  awaiting  the  regular 
course  by  a)>peal,  Irom  the  decisions  below,  where  such  action  seems  necessary  to 
the  termination  of  vexatious  litigation. 

An  order  for  a  hearing  limited  to  a  charge  that  the  entryman  had  failed  to  expend 
the  statutory  sum  for  labor  and  improvements  prior  to  the  ex]>iration  of  the 
period  of  publication,  is  in  etl'ect  an  adjudication  that  the  fact  that  the  entry- 
man  had  failed  to  file  the  surveyor-general's  certificate,  as  to  such  expenditure, 
during  said  period,  is  immaterial,  where  the  failure  to  thus  file  such  certificate 
is  admitted  by  the  entryman,  and  the  efi'ect  of  such  failure  is  brought  in  ques- 
tion by  the  adverse  parties. 

Parties  protestant,  that  allege  an  interest,  and  at  the  hearing  assume  without  objec- 
tion the  burden  of  proof,  will  not  be  heard  to  say,  for  the  first  time  when  the 
case  comes  before  the  Department  for  disposition,  that  the  burden  of  proof  was 
wrongly  placed  on  them. 

The  statutory  expenditure  required  to  be  shown  by  section  2325  K.  S.,  contemplatea 
that  five  hundred  dollars'  worth  of  labor  shall  have  been  expended,  or  improve- 
ments to  the  same  value  made,  for  the  development  of  the  mining  claim. 

A  deputy  United  States  mineral  surveyor  is  within  the  intendment  of  section  452  R. 
S.,  and  consequently  disqualified,  under  the  prohibitive  provisions  thereof,  from 
acqniriug  title  to  a  mining  claim  in  which  he  was  interested  at  the  time  of  his 
official  report  thereon,  and  at  the  date  of  application  for  patent. 
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The  fact  that  a  deputj^  mineral  surveyor  is  disqualified  to  report  upon  the  expendi- 
tures ni'ide  on  a  mining  elaim^  by  reason  of  his  interest  in  the  claim  at  such  time, 
docs  not  operate  to  impeach  the  certiticate  of  the  surveyor  general  based  on  said 
report,  if  the  facts  as  to  such  expenditures  are  correctly  stated  in  said  report. 

The  cases  of  State  of  Nebraska  r.  Dorrington,  2  C.  L.  L.,  647;  Deunison  and  Willits 
11  0.  L.  O.,  261 ;  and  Lock  Lodts  6  L.  D.,  105,  overruled. 

Sec^'etary  BUhh  to  the  G  )mmi8sioner  of  the  Omeral  L'lnd  Office,  February  ' 
(W.  V.  b.)  ^,  1S98.  (G.  B.  G.) 

On  Jauuary  3,  1893,  Gus  Hull.  I.  L.  Stebbins,  John  Tompkins,  W.  H. 
Craigue,  and  W.  8.  Montgomery  located  a  mining  claim  known  as  the 
Hull  City  Placer,  in  the  southeast  quarter  of  section  20,  in  township 
No.  15  south  of  range  No.  69  west  of  the  sixth  principal  meridian,  des- 
ignated as  lot  No.  8106,  embracing  38.894  acres. 

On  May  20,  1893,  W.  H.  Graigue,  "for  himself  and  his  co  owners'' 
(the  parties  above  named),  filed  in  the  United  States  Land  Office  appli- 
cation for  a  patent,  due  notice  of  which  was  given  by  publication, from 
May  26,  to  July  28,  1893. 

On  August  24,  1893,  a  protest  was  filed  against  tbe  allowance  of  said 
placer  entry,  signed  by  W.  W.  Elliott,  C.  S.  Elliott,  J.  E.  McKinley,  and 
John  Moars,  but  was  not  sworn  to  or  corroborated.  This  protest  is 
known  as  the  protest  of  W.  W.Elliott  et  aL,  and  it  alleged,  substan- 
tially, that  they  were  the  owners  of  the  *'Chillicothe"  lode  claim;  that 
said  lode  claim  conflicted  with  the  placer,  and  was  located  prior  thereto; 
that  said  placer  claim  was  not  on  placer  ground,  and  was  located  for 
the  purpose  of  securing  a  townsite.  The  local  officers  took  no  action 
on  this  protest. 

On  April  4, 1894,  final  certificate  of  entry  issued  to  W.  S.  Montgomery, 
C.  C.  Hiithaway,  John  Tompkins,  1.  L.  Stebbins,  Gus  Hull,  A.  I).  Craigue 
and  James  F.  Smith  on  the  said  Hull  City  Placer.  It  is  recited  in  the 
certificate  that  the  parties  above  named 

this  day  made  payment  to  the  ntcciver  in  fnll,  amonnling  to  the  sum  of  ninety-seven 
and  i^H)  doUars,  (and  that)  upon  the  presentation  of  this  certificate  to  the  Connnis- 
sioncr  of  the  General  Land  Ottice,  toj^ether  with  the  i>lat  and  field  nptes  of  snrvcy  of 
said  claim  and  the  proofs  required  hy  Inw,  n  patent  shall  issue  thereupon  to  the  said 
W.  8.  Moutj^omery,  ('.  C.  Hathaway,  John  Tompkins,  I.  L.  Stebbius,  Gus  Hull,  A.  D. 
Craigue  and  James  F.  Smith. 

On  May  25, 1894,  Mrs.  J.  B.  Geduey,  for  herself  and  co-owners,  filed 
a  protest  in  the  General  Land  Office,  alleginf>-  ownership  in  and  prior 
location  of  the  "Scottish  Chief"  lode,  and  that  a  valid  discovery  of  a 
vein  had  been  made  on  a  part  of  said  lode  in  conflict  with  the  placer. 

On  the  same  day,  May  25,  1894,  A.  J.  Lauterman,  a  stockholder  and 
officer  in  the  Wilson  Creek  Consolidated  Mining  and  Milling  Company, 
filed  a  protest  on  behalf  of  said  company,  alleging  owenership  of  the 
"Minnie  Bell,"  "Little  Eftie,"  "Little  Giant"  and  "Little  Dessie"lode 
claims,  in  conflict  with  said  placer;  that  said  lode  claims  were  the  prior 
locations,  and  that  the  existence  of  said  lode  locations  was  well  known 
to  the  placer  claimants  at  the  time  of  their  application  for  loatent. 
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On  Jauc  20,  1894,  your  office  disQUSsed  the  two  last  named  protests 
for  lack  of  corroboration,  but,  on  the  same  day  and  in  the  same  letter, 
the  local  officers  were  directed  to  allow  Elliott  et  al.  a  hearing  on  due 
application,  and  should  a  hearing  be  had  that  Gedney  et  al.  and  the 
Wilson  Creek  Consolidated  Mining  and  Mi  lling  Company  be  permitted 
to  intervene.  July  23,  1894,  Godney  et  al.^  and  the  Wilson  Creek  com- 
pany respectively  refiled  their  original  protests  and  made  application 
to  so  intervene. 

On  the  application  of  Elliott  et  aU^  of  date  August  16, 1894,  the  local 
officers  ordered  a  hearing,  and  set  November  27,  1894,  as  the  day  of 
trial.  On  that  day  the  placer  claimants  and  all  of  the  protestants, 
including  the  Wilson  Creek  Consolidated  Mining  and  Milling  Comi>any, 
appeared  by  counsel,  and  the  hearing  proceeded. 

On  March  8,  1895,  the  local  officers  rendered  their  joint  decision, 
wherein  it  was  recommended  that  all  of  said  protests  be  dismissed, 
and  the  placer  entry  be  |)assed  to  patten t. 

On  April  10,  1895,  J.  B.  Gedney  and  the  Wilson  Creek  Company 
appealed,  alleging  substantially: 

1.  Error  not  to  have  found  from  the  evidence  that  known  lodes 
existed  within  the  territory  covered  by  said  entry  at  date  of  filing 
application  for  patent. 

2.  Error  not  to  have  found  that  no  facilities  for  placer  mining  exist 
on  said  claim,  and  that  said  claim  was  not  located  in  good  faith  for 
placer  mining  purposes. 

3.  Error  not  to  have  decided  upon  the  evidence  whether  the  entry 
was  placer  mining  ground. 

In  your  office  decision  of  June  18,  1895,  on  these  appeals,  your  office 
held,  in  substance: 

1st.  That  it  did  -not  appear  from  the  testimony  that  any  lode  loca- 
tion in  conflict  with  said  entry  contains  a  valuable  vein  of  mineral 
bearing  quartz  or  rock  in  place,  and  that  **  not  one  of  them  is  shown 
to  have  been  operated  for  mineral  in  place,  nor  does  it  appear  that  one 
of  them  can  be  so  operated  with  profit." 

2d.  That  as  to  the  question  of  placer  mining  facilities,  the  record 
and  evidence  presented  no  question,  except  as  to  the  question  of  the 
sufficiency  or  insufficiency  of  the  water  supply,  and  that  it  did  not 
appear  'Mm practicable  for  claimants  to  operate  said  mine  at  a  profit 
with  existing  facilities." 

3d.  ''There  is  nothing  in  this  case  showing  bad  faith  on  the  part  of 
the  claimants,  or  that  said  claim  was  originally  located  for  other  than 
placer  mining  purposes." 

4.  Appellant's  third  exception  is  not  well  taken. 

The  entry  herein  was  allowed  upon  application  made  under  the  placer  mining 
laws.  The  usual  ex  parte  proofs  were  filed  in  support  of  said  placer  application  in 
consequence  of  which  yon  allowed  entry  to  be  made. 

None  of  the  protests  or  affidavits  tiled  against  said  entry  charge  that  the  land 
entered  is  non-mineral  in  character.  The  charge  is  that  the  land  contains  known 
lodes  or  veinn,  and  a  decision  is  made  on  this  issne. 
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In  the  absence  of  a  specific  charge  that  the  land  is  non-mineral  in  character  yon 
were  not  called  npon  to  decide  upon  this  point  nor  to  consider  the  evidence  thcreop 
offered  over  the  objection  of  contestees.  However,  in  my  opinion^  the  evidence 
fails  to  show  that  said  land  entered  cannot  with  exiRtiiig  facilities  be  operated  for 
the  placer  gold  it  contains. 

On  October  24,  1895,  your  office  in  its  decision  on  motions  for  review 
filed  by  the  protectants  said : 

Upon  examining  this  case  it  appears  that  fonr  material  questions  were  raised  by 
the  protestants,  to  wit:  the  existence  within  said  placer  claim  of  the  lode  claims  by 
them  specitied;  that  said  lode  claims  embrace  well  defined  and  valuable  veins  bear- 
ing mineral;  th:it  suid  lode  claims  were  known  to  exist  at  the  time  the  application 
for  patent  for  the  phicer  claim  was  filed,  and  that  the  land  embraced  in  the  placer 
entry  is  not  placer  mining  ground. 

Upon  each  of  said  questions  the  decision  complained  of  iS;  in  effect,  against  the 
contestants,  and,  upon  a  further  examination  of  the  records,  I  still  adhere  to  the  con- 
clusions announced  in  said  decision,  inasmuch  as  it  has  not  been  shown  to  my  satis- 
faction that  there  was  any  material  error  therein.     13  L.  D.,  562. 

The  Wilson  Creek  Company  appealed  to  the  Department,  but  the 
other  protestants  did  not. 
The  errors  alleged  on  appeal  were  ns  follows: 

1.  Not  to  have  fonnd  Arom  the  evidence  that  valuable  known  lodes  were  shown  to 
exist  within  the  placer  limits  at  date  of  application. 

2.  Not  to  have  found  that  the  evidence  was  insuffloient  to  prove  the  land  valuable 
for  placer-mining  purposes. 

3.  Not  to  have  fonnd  bad  faith  on  the  )mrt  of  the  placer  claimants. 

4.  Not  to  have  therefore  held  the  entry  for  cancellation. 

On  September  11, 1896  (unreiwrtfd),  the  Department  affirmed  the 
decisions  of  yonr  office,  and  held : 

1.  That  the  only  issue  properly  before  the  Department  under  the  allegations  of  the 
protest  and  involved  in  the  hearing  as  ordered  by  your  office,  are  the  questions  of 
fact  as  to  the  character  of  the  land  already  indicated. 

2.  That  while  the  question  of  bad  faith  raised  by  appellants^  contention  that 
claimants  were  seeking  title,  not  for  placer  mining  but  for  townsite  purposes,  was 
not  embraced  in  the  order  for  a  hearing,  it  '^  was  the  subject  of  some  testimony 
thereat,  which  shows  that  the  land  ha<l  no  value  for  townsite  purposes  until  long 
after  the  entry  was  made,^'  and  that  '^your  office  properly  held  that  bud  faith  in 
that  regard  was  not  shown.'* 

3.  That  the  protest  contained  no  allegation  of  any  irregularity  on  the  part  of  the 
depnty  surveyor,  nor  as  to  exx>enditure,  nor  was  such  an  allegation  considered  by 
yonr  office.  It  is  therefore  not  properly  before  the  Department,  and  will  not  be  con- 
sidered here. 

4.  The  Department  fails  upon  careful  examination  to  discover  any  error  in  the 
findings  of  your  office.  The  decision  complained  of  is  therefore  affirmed.  The  entry 
will  remain  intact,  subject  to  such  further  examination  and  consideration  of  the 
proofs  as  may  be  deemed  necessary. 

The  Wilson  Creek  Company  filed  a  motion  for  a  review  of  this 
decision,  which  was  on  December  3,  189G  (23  L.  D.,  476),  denied. 

Pending  these  proceedings  six  other  protests  were  filed  in  yonr  office, 
only  two  of  which  need  be  mentioned  here  for  reasons  which  will  appear 
further  on — to  wit:  The  protest  of  W.  S.  Floyd,  filed  in  the  local  office 
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on  September  18,  1896,  and  the  protest  of  the  Wilson  Creek  Consoli- 
dated Mining  and  Milling  Company,  filed  therein  N^ovember  27,  1896. 

These  protests  allege,  substantially : 

1st.  That  the  land  is  not  placer  miniug  ground. 

2d.  That  said  entry  was  not  made  in  good  faith,  but  for  speculative 
purposes. 

3d.  That  the  entrymen  have  not  discovered  mineral  upon  the  land 
embraced  in  said  entry  as  required  by  the  placer  mining  law. 

4th.  That  the  entrymen  failed  to  expend  the  statutory  sum  of  $500 
for  labor  and  improvements  prior  to  the  expiration  of  the  sixty  days  of 
publication. 

5th.  That  said  Hull  City  Placer  as  entered  contm'ns  valuable  lodes 
known  to  exist  piior  to  date  of  i)lacor  application. 

Your  office  considered  these  protests,  and  had  prepared  a  i)roposed 
draft  of  a  letter  ordering  a  hearing  thereon,  when,  on  January  14,  1897, 
before  the  promulgation  thereof,  Mr.  W.  K.  Gillette,  one  of  tlie  present 
owners  of  the  Hull  City  Placer,  addressed  a  communication  to  my  pred- 
ecessor, Mr.  Secretary  Fiancis,  petitioning  him  to  summarily  dismiss 
the  pending  protest  as  vexations,  and  direct  the  immediate  issuance  of 
patent  on  the  placer  entry. 

The  Department,  on  Jannary  20,  1897,  addressed  a  letter  to  your 
offiee,  referring  to  said  communication,  and  requested  a  report  at  once 
as  to  the  propriety  of  issuing  the  instructions  asked  for.  In  reply 
thereto,  your  othce  transmitted  the  proposed  draft  of  your  letter  order- 
ing a  hearing,  above  referred  to. 

An  oral  hearing  was  ordered  before  the  Assistant  Attorney -General 
in  the  matter  of  Gillette's  petition,  at  which  hearing  the  protestants 
and  the  placer  claimants  were  represented  by  counsel,  after  which  my 
said  predecessor  issued  an  order  directing  a  hearing  before  the  local 
officers,  which  order  is  as  follows; 

Febrlakv  13,  1897. 
The  CoMMissioNKR  oi'  THK  Genkral  Land  Offick. 

Sir:  Referring  to  yonr  letter  i*'N")  of  Jannary  21, 1897,  whereby  yon  tranRUiitted 
certain  protests  filed  against  the  Hull  City  Placer,  mineral  entry  No,  421,  JUioblo, 
Colorado,  land  district,  at  the  request  of  the  Department,  with  the  view  of  ascer- 
taining if  it  were  desirable  to  take  summary  action  in  regard  to  said  protests,  I 
have  to  say  that  on  examination  of  the  matter  it  is  determined  that  5'our  ofiiee  be 
instructed  to  order  a  hearing  on  the  protests,  for  the  purpose  of  ascertaining  whether 
the  entrymen  failed  to  expend  the  statutory  sum  of  $5C0.(K)  for  labor  or  improve- 
ments prior  to  the  expiration  of  sixty  days  period  of  publication. 

The  inquiry  should  be  oontiued  to  this  subject  only,  and  you  will  so  direct  the 
local  officers. 

The  papers  are  herewith  returned  for  your  action  in  accordance  with  the  above. 
Very  respectfully, 

(Signed)  David  R.  Francis,  Secretary. 

Pursuant  thereto,  on  February  18, 1897,  your  office  ordered  a  hearing. 
All  of  the  protestants  hereinbefore  named  were  notified  by  the  local 
officers  of  the  day  set  for  hearing,  but  all  of  said  protestants,  except 
W.  8.  Floyd  and  the  Wilson  Creek  Consolidated  Mining  and  Milling 
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Company,  made  default.    This  hearing  was  begun  on  May  27, 1807,  and 
was  concluded  June  6, 1897. 

On  October  29, 1897,  the  protestants  who  participated  in  the  hearing 
moved  to  re-open  the  case,  on  the  ground  of  newly  discovered  evidence. 
This  motion  was  denied  on  November  1, 1897,  on  which  date  the  ref>is- 
ter  and  receiver  in  a  lengthy^decision  held,  in  summing  up,  as  follows: 

Entry  h«viiig  heen  made  presupposes  that  5^500  had  been  expended  for  labor  and 
improvements,  and  that  tbeentryiuen  hud  complied  with  all  the  re<iuireniontKof  the 
law,  and  it  becomes  necessary  ibr  the  protestanls  to  iiKBume  Ihe  burden  of  proof 
and  prove  the  contrary,  if  posstible,  by  a  preponderance  of  the  evidence.  This,  in 
onr  opinion,  they  have  not  succeeded  in  doing,  >vhile  on  the  contrary,  the  claimants 
have  shown  by  satisfactory  evidence  at  least  -$680  to  have  been  cxpende<l  for  labor 
and  improvements  upon  the  placer  prior  to  the  expiration  of  the  period  of  pub- 
lication. 

We  accordingly  recommend  that  the  protests  of  the  >\'il8on  Creek  Consolidated 
Mining  and  Milling  Company  and  A.  H.  Cronkhite,  Scott  Williams,  William  Driver, 
C.  L.  French,  Bell  R.  Graham,  James  M.  Turner,  W.  K.  Ansel,  Ole  Hanson,  11.  E. 
Hovt,  (>\v€?n  Prentiss,  Kobert  Mann,  John  llaughey,  and  Andrew  Haughey,  having 
made  default,  their  protests  are  therefore  dismissed. 

On  November  30,  1897,  the  protestants  filed  an  «Tp])eal  from  the 
decision  of  the  local  officers  refusing  to  re-open  the  case,  and  on 
November  29,  1897,  an  appeal  from  said  decision  on  the  merits  of  the 
case. 

In  the  meantime,  on  November  2,  1897,  the  local  officers  forwarded 
the  record  in  the  hearing  with  their  decision,  which  record  your  office, 
on  November  15,  1897,  returned  to  the  local  office  to  await  the  time 
allowed  for  appeal  under  the  rules. 

On  November  13,  1897,  the  jdacer  claimants  again  petitioned  the 
Secretary  of  the  Interior,  the  general  purpose  of  which  is  disclosed  by 
the  following  departmental  order,  issued  on  November  23,  1897,  after 
an  oral  hearing  had  on  said  petition: 

On  January  14,  1897,  Mr.  W.  K.  Gillett,  one  of  the  placer  claimants  herein,  peti- 
tioned my  predecessor,  Mr.  Secretary  Francis,  to  direct  the  Commissioner  of  the 
General  Land  Otlice  to  summarily  dismiss  as  vexatious  the  four  protests  then  pend- 
ing against  the  Hull  City  Placer  entry,  and  to  order  the  immediate  issuance  of  pat*'nt 
for  the  placer  claim. 

An  oral  argument  on  this  petition  was  ordered  and  heard  hy  the  Assistant  Attor- 
ney General  for  the  Department,  and  thereupon  Mr.  Secretary  Francis  made  the 
following  order: 

*  *  *  w  »  *  » 

(This  is  the  order  of  February  13,  1897,  herein  before  set  out  in  full.) 

A  hearing  was  had  in  pursuance  of  said  order,  and  the  evidence  taken  thereat  has 
been  transmitted  to  your  office,  together  with  the  recommendation  of  the  local 
officers  thereon. 

On  November  13,  1897,  counsel  for  the  placer  claimants  filed  another  petition, 
addressed  to  the  Secretary  of  the  Interior,  praying  the  "exercise  of  the  supervisory 
power  with  which  he  is  vested  by  statutes,  to  the  end  that  immediate  action  may 
be  had  in  this  cause  and  patent  for  said  M.  £.  No.  421  issued  under  a  special  order.^' 

An  oral  argument  has  been  heard  on  this  petition,  all  of  the  parties  in  interest 
being  represented  by  counsel. 
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In  view  of  the  premises,  and  for  reasons  which  will  be  fnlly  set  forth  in  the  deci- 
sion of  the  Department  on  the  merits  of  the  case,  I  have  to  direct  that  the  evidence 
taken  at  the  local  office  as  aforesaid  be  examined  by  your  office,  and  that  it  and  all 
the  papers  in  the  case  be  transmitted  to  the  Department,  together  with  the  recom- 
mendation of  yonr  office  upon  the  question  upon  which  the  henring  was  ordered  by 
departmental  letter  of  February  13, 1897.  It  is  desired  that  this  action  be  had  at 
the  earliest  time  practicable,  the  matter  beings  treated  as  special,  to  the  end  that 
final  actiou  by  the  Department  may  be  had  at  an  early  day. 

In  this  coanectiou,  it  is  proper  to  give  the  reasons  which  controlled 
the  Department  in  directing  your  office  to  forward  the  record  made  at 
the  liearing  held  ])ursuant  to  the  order  of  February  13,  1897,  without 
permitting  the  case  to  take  the  regular  course  of  appeal  from  the  deci- 
sion of  the  local  officers  to  your  office,  and  from  your  office  to  the  Depart- 
ment, and  thereby  probably  postponing  the  ultimate  decision  for  more 
than  a  year. 

It  may  be  premised  that  there  can  be  no  doubt  that  the  supervisory 
control  of  the  Secretary  of  the  Interior  over  the  public  lands,  may  l>e 
exercised  directly  and  without  reference  to  appeals.  See  Knight  v. 
Land  Association  (U2  U.  S.,  162.) 

The  authority  to  make  the  order,  supra^  is  conceded  by  counsel  for 
the  protestants,  but  the  propriety  and  justice  of  the  order  are  denied. 
It  is  thought  that  the  action  of  the  Department  in  this  regard  was  both 
proper  and  just,  and  that  when  the  whole  record  is  considere'd  there  is 
little  room  for  difference  of  opinion  as  to  the  correctness  of  this  view. 

The  record  history  of  this  case  shows  that  every  material  allegation 
embraced  in  the  pending  protests  goes  totjuestions  which  have  been 
tried  and  determined  in  favor  of  the  placer  claimants,  except  the  charge 
that  the  entrymeu  failed  to  comi)ly  with  the  law  in  the  matter  of 
expenditure,  and  failed  to  file  the  certificate  of  the  surveyor-general  in 
proof  thereof  before  the  expiration  of  the  period  of  publication. 

The  Wilson  Creek  Company  was  a  party  to  that  litigation,  and  it 
was  largely  upon  the  allegations  of  its  protest  that  the  issues  therein 
were  framed,  so  that  so  far  as  that  company  is  concerned  the  issuer  so 
tried  and  determined  are  clearly  res  judicata.  The  entire  interest  of 
the  protestant  Floyd  rests  in  his  ownership  of  the  **  Little  Orphan 
Boy,''  an  alleged  lode  claim  in  contiict  with  said  i)lacer.  This  lode 
claim  had  been  the  property  of  the  Wilson  Creek  Company  since 
August  10, 1895,  including  the  time  of  the  first  hearing.  It  was  con- 
veyed to  Floyd  by  the  Wilson  Creek  Company  September  15, 1896,  and 
his  i)rotest  against  the  placer  entry  was  executed  and  verified  by  him 
on  the  following  day  and  filed  in  the  local  office  on  the  third  day  there- 
after. If  the  Little  Orphan  Boy  embraced  a  known  lode  within  the 
placer  claim  at  the  time  of  the  first  hearing,  the  Wilson  Creek  Com- 
pany by  its  protest  should  have  put  that  fact  in  issue  along  with  the 
other  matters  therein  alleged  against  the  placer  claim.  This  it  did  not 
do,  and  if  instead  of  openly  presenting  its  entire  complaint  against 
the  placer  entry  it  purposely  withheld  this  charge  for  a  second  or 
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further  protest,  in  the  event  of  the  faihire  of  its  other  charges  then 
made,  the  comx)any  may  very  reasonably  and  jastly  be  held  to  the 
decision  made  upon  the  first  hearing.  The  company's  failure  to  men- 
tion the  Little  Orphan  Boy  lode  in  its  protest  at  that  time,  is  not 
attempted  to  be  justified  or  excused,  and  having  thus  voluntarily 
rejected  an  opportunity  to  fully  present  all  of  its  objections  to  the 
placer  entry  it  should  be  held  to  have  waived  such  as  were  not  pre- 
sented. While  again  noting  that  no  mention  of  the  Little  Orphan  Boy 
lode  was  made  in  the  protest  upon  which  the  first  hearing  was  had, 
this  statement  should  not  be  permitted  to  carry  with  it  any  inference 
that  the  existence  of  that  lode  was  not  a  subject  of  actual  controversy 
at  that  hearing.  The  evidence  then  taken  has  been  again  examined 
and  it  shows  that  the  alleged  known  presence  of  that  lode  within  the 
limits  of  the  placer  was  made  the  subject  of  specific  inquiry  by  both 
parties  in  the  taking  of  testimony.  The  claim  of  the  protestants  in 
that  behalf  was  rejected  by  the  decisions  of  the  local  office,  your  office, 
and  the  Department,  holding  that  there  were  no  known  lodes  within 
the  placer  claim.  Under  all  the  circumstances,  the  inference  is  strong 
that  the  conveyance  to  Floyd  was  made  for  the  purpose  of  introducing 
a  new  party  in  the  case,  thereby  destroying  the  identity  of  the  parties 
and  escaping  the  effect  of  the  previous  decisions.  However  this  may 
be,  it  appears  that  Floyd's  purchase  of  the  Little  Orphan  Boy  was 
made  after  the  departmental  decision  of  September  11,  1896,  and 
before  the  decision  on  review  of  December  3, 189(),  and  therefore  while 
the  matter  was  pending  before  the  land  department,  of  which  proceed- 
ings Floyd  had  constructive  if  not  actual  notice.  Obviously,  by  the 
conveyance  to  him,  he  obtained  no  better  rights  than  were  possessed 
by  his  grantor,  the  Wilson  Creek  Company. 

All  of  these  protestants  are  therefore  concluded  by  the  record  and 
have  the  standing  of  protestants  without  interest,  and  as  such  have  no 
right  as  appellants  in  the  sense  contemplated  by  the  rules  of  practice. 
Even  if  it  were  established  that  there  had  not  been  five  hundred  dol- 
lars worth  of  labor  expended  or  improvements  made  in  the  develop- 
ment of  the  placer  that  would  not  vitiate  or  avoid  the  i)lacer  location 
and  the  resulting  right  to  its  occupation  and  enjoyment  as  a  placer 
claim,  however  much  it  might  avoid  the  existing  entry  and  prevent 
the  issuance  of  a  patent  thereon.  See  Draper  et  al.  v.  Wells  et  al.  (25 
L.  D.,  550). 

In  this  view,  the  propriety  of  departmental  order  of  November  23, 
1897,  is  manifest.  The  protests  were  alleged  to  be  without  merit  and 
purely  vexatious,  and,  so  far  as  the  alleged  interests  of  these  protest- 
ants were  involved,  this  appeared  to  be  so.  Common  justice  to  the 
placer  claimants,  therefore,  demanded  that  a  decision  be  reached  at 
the  earliest  practicable  time  on  the  one  allegation  made  which  had  not 
been  fully  investigated  by  the  government,  the  truth  of  which,  if  estab- 
lished, would  result  in  the  denial  of  a  patent  to  said  claimants. 
12209— VOL  26 9 
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Tbe  first  question  arising  on  the  record  as  now  presented  is,  the 
effect  of  the  order  of  February  13,  1897,  {supra).  It  instructed  your 
office 

to  order  a  bearing  on  tbe  protests  for  tho  purpose  of  ascertaiDiug  whether  the 
en  try  man  failed  to  expend  the  statutory  sum  of  $500  for  labor  and  improvements 
prior  to  the  expiration  of  tbe  sixty  days^  period  of  pnhlicatiou.  The  inquiry  should 
he  confined  to  this  suhject  only,  and  yon  will  so  direct  the  local  officers. 

In  the  first  place,  this  order  exchided  all  other  questions  of  fact,  save 
the  one  specified.  So  much  is  not  open  to  argument.  It  is  farther 
believed  that  it  amounted  to  an  adjudication  in  this  case,  that  the  fact 
that  tbe  placer  claimants  had  failed  to  file  the  suryeyor-geiieral'8  cer- 
tificate prior  to  the  expiration  of  the  period  of  publication  was  not 
material.  This  is  believed  to  be  so,  because  (1)  the  fact  that  it  was  not 
filed  within  that  time  was  admitted  by  the  placer  claimants;  (2)  the 
contention  of  the  protestants  was  that  the  failure  to  so  file  it  was  fatal 
to  the  application  for  patent,  and  (3)  if  it  was  thus  fatal  there  would 
have  been  no  occasion  for  a  hearing. 

If  the  Department  had  been  at  that  time  of  opinion  that  the  failure 
to  file  this  certificate  was  fatal  to  the  application  for  patent,  the  end  of 
the  case  had  then  been  reached;  a  hearing  is  not  only  not  necessary, 
but  it  would  have  been  utterly  useless  to  have  ordered  a  hearing, 
knowing  at  the  same  time  that  eventually  the  case  must  be  decided 
against  the  placer  claimants  on  the  indisputable  and  undisputed  proofs 
then  before  the  Department.  If  it  be  said  that  this  was  a  question  of 
law  which  was  not  considered  at  the  time,  but  reserved  for  a  final 
decision  on  the  whole  case,  the  answer  is,  that  the  record  precludes  any 
such  theory,  and  it  is  remembered  by  law  officers  of  this  Department 
who  are  familiar  with  the  history  of  the  case  that  it  was  not  only 
considered,  but  that  it  was  determined  that  the  efi'ect  of  the  order 
directing  a  hearing  was  necessarily  such  that  a  decision  in  terms  on 
this  question  was  unnecessary. 

Moreover,  if  it  were  an  undecided  question  in  this  case,  the  Depart- 
ment has  recently  settled  the  principle  involved  against  the  contention 
of  the  protestants  in  the  case  of  Draper  et  al.  v.  Wells  et  al,  (25  L.  D., 
5.50).    In  that  case  it  was  said : 

With  the  record  in  the  present  case  are  affidavits  showing  the  expenditure  of  live 
hundred  dollars  in  lahor  and  improvoments  on  the  claim  hefore  the  expiration  of  the 
period  of  puhlication,  hut  these  affidavits  were  filed  several  days  after  that  period. 

The  tii-st  question  presented  in  regard  to  these  affidavits  is  whether  they  were  filed 
in  time  to  authorize  their  consideration;  in  other  words,  is  the  provision  of  the 
statute  as  to  the  time  when  proof  of  expenditure  in  lahor  and  improvements  shall  he 
tile<l  mandatory  or  only  directory.  The  thing  to  he  accomplished,  the  essence  of  the 
statutory  requirement,  is  the  development  and  improvemeut  of  the  claim  hy  the 
expenditure  thereon  of  a  stated  amount  in  lahor  or  improvements  hy  the  applicant 
or  his  grantors  as  a  condition  to  patenting  the  claim.  The  proof  thereof  i8i*equired 
for  the  information  and  guidance  of  the  government  and  not  for  the  information  or 
guidance  of  adverse  parties.  Differing  from  the  annual  expenditure  of  one  hundred 
dollars  required  hy  law,  this  five  hundred  dollar  expenditure  is  not  a  condition  to 
the  maintenance  of  a  mineral  location.    It  is  only  a  prerequisite  to  a  patent,  the 
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obtaining  of  which  is  not  necessary  to  the  continued  occupation  and  enjoyment  of  a 
mineral  claim.  The  failure  to  make  this  five  hundred  dollar  e^cpenditurc  does  not 
subject  the  claim  to  the  acquisition  of  rights  by  others  and  much  le^48  would  a  fail- 
ure to  furnish  proof  of  such  expenditure  do  so.  The  time  of  filing  such  proof  does 
not  affect  the  rights  of  others  prejudicially  or  at  all. 

Much  argument  has  been  submitted  on  both  sides  of  this  case  on  the 
question  of  the  correctness  of  the  action  of  the  local  officers  in  placing 
the  burden  of  proof  at  the  last  hearing  on  the  protestants.  There  can 
be  no  doubt  that  the  action  of  the  local  officers  in  this  regard  was  justi- 
fied by  the  order  pursuant  to  which  the  hearing  was  had.  The  lan- 
guage of  Secretary  Francis  directing  the  hearing  shows  it  was  intended 
that  the  burden  of  proof  should  be  placed  on  the  protestants.  This, 
probably  for  the  reason  that  inasmuch  as  the  placer  claimants  had  sub- 
mitted proof  of  the  required  expenditures  which  had  been  accepted  by 
the  government  as  suflicient,  the  burden  of  proof  should  be  placed  on 
any  one  alleging  that  said  proof  was  false.  The  burden  of  proof  rests 
upon  the  party  against  whom  judgment  would  be  given  were  no  proof 
to  be  offered  on  either  side.  But  it  is  not  necessary  to  pass  on  the  cor- 
rectness of  the  proceedings  in  this  regard.  The  protestants  assumed 
the  burden  of  proof  at  the  hearing  without  objection,  and  in  their  view 
of  the  status  they  occupy  in  this  litigation,  if  they  are  parties  in  inter- 
est, they  are  concluded,  and  can  not  raise  that  question  here  for  the 
first  time.  From  the  standpoint  of  the  government,  it  is  not  thought 
material  where  the  burden  was  placed.  The  only  interest  the  govern- 
ment has  or  had  in  this  controversy  is  that  a  full,  fair  and  impartial 
investigation  be  made  of  the  alleged  fjiilure  of  the  claimants  to  com- 
ply with  the  law  in  the  matter  of  exfjenditures,  and  it  is  believed  that 
this  has  been  done. 

Another  question,  preliminary  to  an  intelligent  consideration  of  the 
evidence  adduced,  grows  out  of  the  vagueness  of  the  language  used  in 
the  departmental  order  (sujyra)  directing  the  hearing. 

The  hearing  was  ordered 

for  the  purpose  of  ascertaining  whether  the  entrymen  failed  to  expend  the  statutory 
sum  of  i^500  for  labor  or  improvements,  etc. 

This  language  might  be  construed  to  mean  that  it  was  contemplated 
that,  if  proof  of  the  expenditure  of  $500  was  made  on  this  claim  for 
labor  or  improvements,  the  requirements  of  the  law  had  been  met, 
whether  it  was  shown  to  consist  of  an  expenditure  of  labor  or  improve- 
ments or  both,  without  regard  to  the  actual  value  of  the  labor  performed 
or  the  improvements  made,  and  without  regard  to  whether  such  labor 
performed  or  improvements  made  contributed  in  greater  or  less  meas- 
ure or  at  all  towards  the  development  of  the  placer  claim. 

Section  2325  of  the  Kevised  Statutes  provides,  among  other  things, 
that: 

The  claimant;  at  the  time  of  filing  this  application  or  at  any  time  thereafter  within 
the  sixty  days  of  publication,  shall  file  with  the  register  a  certificate  of  the  Unite<l 
States  surveyor- general  that  five  hundred  dollars'  worth  of  labor  has  been  expended 
or  improvements  made  upon  the  claim  by  himself  or  grantors. 
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It  was  not  COD  tempi  a  ted  in  the  enactment  of  tliis  statute  that  the 
expenditure  alone  of  $500  on  a  mining  claim,  either  in  labor  or  improve- 
ments, or  both,  should  be  proof  of  a  compliance  with  its  requirements, 
nor  was  it  contemplated  that  work  done  or  improvements  made  on  the 
claim,  but  not  for  the  benefit  of  the  <flaim  in  the  development  of  its 
mineral  resources,  should  be  accepted  as  a  proof  of  such  compliance. 
If  this  were  not  so,  then  the  payment  of  $500  for  one  day's  work,  or  the 
expenditure  of  that  amount  for  the  building  of  a  house  for  domestic 
purposes  would  satisfy  the  requirements  of  the  statute. 

Labor  and  improvetncnts  within  tlie  monniug  of  the  statute  are  deemed  to  hare 
been  had  on  a  mining  claim  ....  when  the  labor  is  performed  or  the Jniprovements 
are  made  for  its  development,  that  is^to  facilitate  the  extraction  of  the  metals  it  may 
contain,  etc.     Smelting  Company  r.  Kemp,  104  U.  S.,  636. 

The  language  of  the  statute  considered,  the  order  of  February,  1897, 
directing  the  ascertainment  **  whether  the  entrymen  failed  to  expend 
the  statuiory  sum  of  $500  for  labor  and  improvements,"  meant  that  the 
inquiry  should  be  directed  to  the  ascertainment  of  the  fact  whether 
the  entrymen  had  expended  ''five  hundred  dollars'  irorth  of  labor,"  or 
made  "live  hundred  dollars'"  worth  of  improvements  for  the  develop- 
ment of  the  claim.  In  this  view,  tlie  amount  paid  for  the  labor  per- 
formed, or  expended  for  the  improvements  made,  is  not  material,  except 
as  these  facts  are  valuable  in  ascertaining  the  icorth  of  the  labor  and 
improvements,  for  the  purpose  contemplated  by  the  statute.  Nor  is  it 
material  who  actually  performed  the  labor  or  made  the  improvements, 
or  whether  it  cost  the  claimants  anything,  if  they  are  of  value  as  placer 
improvements,  and  were  performed  or  made  for  the  claimants. 

The  evidence  has  been  considered  with  these  general  principles  in 
view.  This  consists  of  nearly  one  thousand  pages  of  testimony  detailed 
by  the  witnesses  at  the  trial,  as  shown  in  a  number  of  exhibits. 

The  certificate  of  the  United  States  surveyor-general,  filed  December 
1,  1893,  in  the  United  States  land  office,  at  Pueblo,  Colorado,  is  pre- 
dicated upon  a  report  of  U.  S.  deputy  mineral  surveyor  James  F.  Smith, 
dated  September  22,  1893,  and  shows  the  following  improvements  on 
the  Hull  City  placer: 

(1)  A  shaft  which  bears  from  cor.  No.  1  S.  15-  35'  E.  SOO  ft.,  4  x  6  ft.,  10  ft.  deep. 
Value,  $75.00. 

(2)  A  circular  well  which  hears  from  ror.  No.  1  S.  14^  45'  E.,  540  ft.,  5^  ft.  diam., 
24  ft.  deep.     Value,  $240. 

(3)  A  shaft  which  bears  from  cor.  No.  1  S.  20  W.  750  ft.,  4x6  ft.,  10  ft.  deep. 
Value,  $75. 

(4)  A  shaft  which  bears  from  cor.  No.  1  S.  29-  21'  E.  348  ft.,  4x6  ft.,  10  ft.  deep. 
Value,  $75. 

(5)  A  circular  well  which  bears  from  cor.  No.  1  S.  3"  59'  E.,  4.58  ft.,  6  ft.  diam.,  17 
ft.  deep.     Value,  $170. 

Shaft  No.  1. 

It  was  asserted  by  the  protestants  that  this  shaft  never  existed,  and 
their  witnesses  testified  that  there  was  no  evidence  on  the  ground  to 
indicate  that  there  ever  had  been  a  shaft  at  the  point  designated  on  the 
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official  plat.  The  evidence  sliows,  however,  that  it  was  incorrectly 
located  on  the  plat,  and  tliat  such  a  shaft  as  therein  described  was 
foand  about  one  hundred  feet  from  that  point.  It  was  sunk  for  the 
placer  claimants  to  a  depth  of  ten  feet,  in  January,  1893,  by  John 
Tompkins  and  Gus  Hull,  working  eight  or  ten  days  each. 

Circular  Well  N'o.  2, 

Was  sunk  by  Tompkins,  Hull,  Swanson  and  Bennett,  for  the  placet 
claimants,  in  January  and  February,  1893,  to  a  depth  of  twenty-four 
and  a  half  feet. 

Shaft  Ko.  3. 

Was  sunk  for  the  placer  claimants  fifteen  feet  deep,  in  January,  1893, 
by  Tompkins,  Hull,  Bennett  and  Berry. 

Shaft  No.  4. 

Was  sunk  for  the  placer  claimants  by  Hull,  Bennett,  and  the  McNary 
brothers,  during  the  period  of  publication,  ten  feet  deep. 

Well  JVb.  5. 

Was  sunk  to  a  depth  of  about  ten  feet  before  the  Hull  City  placer 
was  located;  afterwards  and  during  the  spring  of  1893,  it  was  sunk  by 
Tompkins,  Hull,  Summers  and  Bennett,  to  a  depth  of  seventeen  feet. 

In  addition  to  these,  it  is  shown  that  the  placer  claimants  placed 
other  improvements  on  the  claim  after  the  third  day  of  January,  1893, 
and  before  the  expiration  of  the  period  of  publication.  These  are  desig- 
nated on  exhibit  1,  as  "Trench  A,"  "Cut  B,''  "Shaft  C,"  "Trench  D," 
"Shaft  E,"  "Shaft  northwest  of  5."  "A"  is  shown  to  have  been  a 
trench  thirty  feet  long,  3  feet  deep  and  "J^  feet  wide;  "  B  "  a  cut  20  feet 
long,  3  feet  wide  and  8  feet  deep;  "  C  "  a  shaft  about  3J  x  6  feet,  7  feet 
deep;  "  D  ''  a  trench  about  25  feet  long,  1  to  3  feet  deep,  and  2^  to  3 
feet  wide;  "  E  "  a  shaft  about  4x7  and  4  feet  deep,  and  "  Shaft  north- 
west of  5"  a  hole  in  the  ground  7x7  and  C  feet  deep.  This  work  was 
done  by  John  Tompkins,  assisted  by  Isaiah  Tompkins. 

The  foregoing  statements  of  improvements  are  conclusions  of  fact 
drawn  fi^om  a  searching  examination  of  nearly  one  thousand  pages  of 
testimony.  Practically  nothing  is  conceded  by  the  protestants,  and 
the  wide  divergence  of  opinion  of  a  large  number  of  witnesses  as  to  the 
value  of  said  improvements  has  made  the  examination  especially  diffi- 
cult. The  actual  cost  to  the  claimants  of  said  development  work  is 
conclusively  shown  to  have  been  about  $800.  This  is  the  positive  testi- 
mony of  the  locators,  Tompkins,  Hull  and  Montgomery,  based  on  their 
recollection  of  a  settlement  at  a  meeting  of  the  locators  in  August,  1893. 
Tompkins  says  it  amounted  to  $800.  Hull  says  he  had  a  memorandum 
of  the  work  done  upon  which  the  settlement  was  made,  and  that  it 
amounted  to  $772.    Montgomery  says  it  was  about  $800;  that 
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Mr.  Hull  bad  a  memorandum,  a  sort  of  time  book,  in  wbicb  lie  had  kept  his  time  and 
Bennett's  time  and  the  men  he  had  employed.  Tompkins  put  in  his  time  as  so  many 
shifts,  I  do  not  remember  the  number  of  shifts.  I  do  remember  the  work  they  put 
in  and  which  we  paid  for  at  the  time  amounted  to  about  $800.  That  was  entirely  on 
accouut  of  work  done  on  the  placer  between  January  3,  and  July  28,  1893. 

Jauies  F.  Smith  testified  that  lie  was  present  at  said  meeting,  and 
that  the  settlement  was  made  on  the  basis  of  actual  time  put  in  by  the 
parties  who  performed  the  work,  and  that  it  amounted  to  about  $800. 

Hull's  memorandum  book  was  not  placed  in  evidence.  He  testifies 
that  it  was  in  a  trunk  which  had  been  stolen  from  the  cabin  on  the 
claim  where  he  left  it,  and  he  knew  nothing  of  its  whereabouts. 

There  is  no  evidence  to  contradict  these  statements.  The  conclu- 
sion is,  therefore,  that  at  least  $772  was  expended  in  the  development 
of  the  claim.  Cost  is  an  element  in  establishing  value,  and  while  not 
conclusive,  strongly  tends  also  to  establish  the  good  faith  of  the  claim- 
ants in  making  the  expenditures.  It  can  not  reasonably  be  presumed 
that  the  locators  of  a  mining  claim  would  expend  $800  in  the  develoi)- 
ment  thereof,  unless  they  believed  that  the  work  done  was  reasonably 
worth  that  amount. 

The  actual  value  of  the  work  done  on  these  shafts,  wells  and  trenches 
is  estimated  by  the  witnesses  all  the  way  from  two  dollars  to  ten  dol- 
lars per  foot,  counting  labor  at  three  dollars  per  day,  which  is  shown 
to  have  been  the  prevailing  wages  for  miners'  work  in  Colorado  at  that 
time.  These  estimates  are  of  little  value,  most  of  them  being  alto- 
gather  hypothetical,  according  to  the  assumed  character  of  the  ground 
and  the  time  of  year  that  the  work  was  done.  The  witnesses  who  did 
the  work  testify  that  most  of  it  was  done  in  January  and  February, 
when  the  ground  was  frozen,  and  they  are  corroborated  to  an  extent 
that  it  may  be  said  that  this  fact  is  established  beyond  all  reasonable 
doubt. 

The  testimony  of  the  men  who  superintended  and  did  the  work  is  the 
best  evidence  as  to  when  the  work  was  done,  the  difficulties  encoun- 
tered in  doing  it,  including  the  character  of  the  ground,  and  the 
amount  of  labor  performed  in  days'  work.  These  men  are  Hull,  John 
Tompkins,  Stebbins,  and  the  men  employed  by  them.  Their  testimony 
is  positive  and  establishes  the  fact  that  considerably  more  than  $500 
worth  of  work  was  done  on  the  claim  for  the  development  thereof,  esti- 
mated at  the  prevailing  rate  of  miners'  wages,  at  the  time  it  was  done. 
An  eifort  is  nmde  to  impeach  the  testimony  of  these  witnesses,  by 
showing  that  at  another  time  they  had  all  made  a  different  statement, 
under  oath,  as  to  the  time  when  the  work  was  done.  This  is  shown, 
but  is  not  believed  to  be  important,  for  the  following  reasons: 

(1)  These  former  statements,  though  incorrect,  are  shown  not  to  be 
inconsistent  with  good  faith  when  made. 

(2)  The  testimony  taken  as  a  whole  shows  conclusively  that  their 
present  statements  are  correct. 

The  facts  are  these:  In  December,  1896,  Hull,  Tompkins,  and  Steb- 
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bins  made  affidavits,  on  file  in  this  case,  that  part  of  this  work,  therein 
specifically  described,  was  done  in  the  months  of  April  and  May,  1893. 
They  now  swear  that  the  same  work  was  done  in  January,  February, 
and  March,  1893.  These  affidavits  were  all  drawn  by  Mr.  Montgomery, 
for  use  before  the  Department,  to  show  that  $5C0  had  been  expended 
in  developing  the  claim  before  the  expiration  of  the  period  of  publica- 
tion. Time  was  not  of  the  essence  of  the  controversy,  except  that  it 
was  necessary  to  show  that  the  work  had  been  done  within  the  statu- 
tory period,  hence  the  affidavits  were  carelessly  drawn. 

The  facts  are  thus  stated  by  Mr.  Montgomery,  on  page  822  of  the 
record : 

Q.  State  Id  yonr  own  words  tho  eonditioDS  and  circumstunces  relating  to  said  affi- 
davits, and  the  preparation  of  samef 

A.  At  that  time  a  motion  was  pending  before  the  dt^partment  in  Washington  to 
dismiss  the  protest  itled  b^*^  Cronkhite  and  others,  and  I  received  a  letter  from  our 
attorneys  in  Washington,  asking  that  affidavits  be  prepared  and  sent  to  Washington 
as  quickly  as  possible,  to  show  that  the  work  claimed  to  have  been  done  npoB  the 
placer  was  done  prior  to  the  expiration  of  the  period  of  publication,  which  was  the 
28th  of  Jnly,  1893.  During  the  next  two  or  three  days  following  the  time  I  received 
this  letter  from  Thayer  and  Rankin  I  got  several  telegrams  urging  me  to  expedite 
tho.se  affidavits  as  much  as  possible;  I  went  ovi>r  to  Independence;  I  saw  Tompkins 
and  Hicks,  and  several  others,  and  t(dd  them  what  1  wanted,  and  asked  them  in  a 
general  way  as  to  whether  they  could  testify  that  the  work  was  done  prior  to  the 
28th  of  July.  They  said  they  could.  I  returned  to  Cripple  Creek  and  prepared  the 
affidavits.  In  preparing  those  affidavits  the  details  were  stated  as  near  as  I  remem- 
bered them  myself  at  the  time.  And  I  found  Mr.  Stebbius  in  Cripple  C'rcek  I  think  a 
few  days  after  that;  he  had  come  up  there  for  a  day  or  two  from  Pueblo,  and  I  asked 
him  to  sign  an  affidavit  to  the  same  effect;  I  prepared  his  affidavit,  ho  looked  it 
over,  and  signed  it  I  think  just  as  I  had  prepared  it.  I  prepared  an  affidavit  for  Gus 
Hull  and  mailed  it  to  him  at  Black  Hawk,  enclosing  with  it  a  letter  asking  him  that 
if  the  facts  stated  were  substantially  correct  as  he  remembered  them,  to  sign  the 
affidavit  and  return  it  to  me,  which  he  did.  The  affidavits  were  hastily  prepared, 
and  were  prepared  for  the  purpose  of  showing  that  the  work  was  done  prior  to  a 
certain  date,  and  for  that  purpose  only. 

Tlie  witnesses  themselves  swear  that  while  they  read  the  affidavits 
before  signing  them,  they  gave  no  thought  as  to  the  specific  time  therein 
stated,  their  attention  only  being  specially  directed  to  tlie  fact  that  it 
was  a  statement  in  general  effect  that  the  work  specified  was  done 
before  the  expiration  of  the  period  of  publication. 

This  explanation  is  reasonable  and  sustained  by  the  record.  For 
instance,  Stebbins  stated  in  his  affidavit  that  "Circular  Well  No.  2" 
was  sunk  by  Bennett  and  Hull  in  May,  1893,  that  he  was  keeping  a 
boarding  house  at  the  time  in  Hull's  camp,  and  that  they  boarded  with 
him  while  they  were  doing  this  work.  Yet  the  testimony  shows  conclu- 
sively that  Bennett  and  Hull  did  do  that  particular  piece  of  work,  and 
that  they  did  board  with  Stebbins  while  they  were  doing  it;  that  Steb- 
bins was  running  a  boarding  house  at  Hull's  camp  during  the  months 
of  January,  February  and  March;  that  he  was  not  running  such 
boarding  house  during  the  month  of  May,  but  moved  away  from  there 
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daring  tbe  mouth  of  April.  The  statement  in  his  affidavit  is  thus 
shown  to  have  been  an  inadvertence,  pure  and  simple.  No  motive  is 
shown  to  influence  any  of  these  witnesses  to  make  false  statements  at 
the  time  these  affidavits  were  executed,  and  it  is  believed  that  the 
record  shows  that  none  of  said  statements  were  intentionally  false. 

From  the  testimony  of  these  witnesses  at  the  hearing,  strongly  cor- 
roborated by  eye-witnesses  and  valuable  expert  testimony,  it  is  believed 
that  more  than  five  hundred  dollars  worth  of  work  was  done  by  the 
locators  on  the  Hull  City  placer  for  the  development  of  the  claim  after 
the  location  thereof  and  before  the  expiration  of  the  sixty  days  period 
of  publication. 

One  other  <|UCStion  remains  to  be  considered,  ^ 

It  is  urged  by  the  protestants  that  this  entry  should  be  vacated  for 
the  reason,  as  alleged,  that  one  of  the  entrymen,  James  F.  Smith,  was 
interested  in  the  original  location  of  the  claim,  and  was  a  part  owner 
therein  at  the  time  he  executed  his  affidavit  of  expenditures  upon  which 
the  surveyor-general's  certificate  was  predicated,  and  that  during  this 
period  he  was  a  deputy  United  States  mineral  surveyor. 

On  this  question  your  office  report  of  January  13, 1898,  says: 

It  seems  that  safficient  reasons  have  been  shown  for  thereconiineudation  that  this 
survey  should  be  set  aside,  because  it  was  made  in  violation  of  law,  and  that  Smith's 
commishion  be  revoked,  under  authority  of  section  452  U.  S.  Rev.  Stat. 

This  section  provides  that — 

The  officers,  clerks  and  employees  in  the  General  Land  Office,  are  prohibited  from 
directly  or  indirectly,  purchasing  or  becoming  interested  in  the  purchase  of  any  of 
the  public  lands;  and  any  person  violating  this  section  shall  forthwith  be  removed 
from  office. 

In  Herbert  McMicken  et  uL  (10  L.  D.,  97,  on  review  11  L.  D.,  96), 
Secretary  Noble  held  that  an  officer,  clerk  or  employee  in  the  office  of 
a  United  States  surveyor-general  is  an  officer,  clerk  or  employee  in  the 
General  Land  Office  within  the  meaning  of  this  section;  in  Muller  r. 
Coleman  (18  L.  D.,  394),  Secretary  Smith  held  that  a  deputy  surveyor 
is  such  an  employee,  and  in  the  Neill  case  (24  L.  D.,  393),  the  present 
Secretary  held  that  a  surveyor-general  is  within  the  inhibition  so 
declared,  A  circular  of  similar  import  was  issued  September  15,  1890 
(11  L.  D.,  348).  From  an  examination  of  these  authorities  and  a  con- 
sideration of  the  language  and  manifest  purpose  of  the  section,  it 
seems  clear  that  its  prohibitive  provisions  embrace  a  deputy  mineral 
surveyor.  In  so  far  as  the  cases  of  State  of  Nebraska  r.  Dorrington 
(2  C.  L.  L.,  647);  Dennison  and  Willits  (11  C.  L.  O.,  261),  and  Lock 
Lode  (6  L.  I).,  105),  are  in  conflict  with  the  views  expressed  in  these 
later  cases  they  are  overruled. 

That  Smith  was  such  deputy  mineral  surveyor  is  admitted,  so  it  only 
remains  to  inquire  whether  he  was  interested  in  the  original  placer 
location,  and  if  not,  whether  he  was  a  part  ow^ner  of  the  claim  at  the 
time  of  his  report  thereon  as  such  deputy  mineral  surveyor. 
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There  is  nothing  in  this  record  to  show,  or  tending  to  show,  that 
Smith  had  an  interest  in  this  claim  prior  to  May  20, 1893.  John  Tomp- 
kins testifies  on  this  point  as  follows : 

Q.  When  Tras  this  arraugement  entered  into  that  you,  Hull  and  Stebbins  were  to 
do  the  work,  and  Smith,  Craigne  and  Montgomery  pay  for  the  patent? 
A.  About  the  time  the  location  was  made. 
Q.  That  was  about  the  3rd  of  January,  1893? 
A.  Yes  sir,  something  near  that,  might  have  been  afterward  or  before. 

#  »  «  #  #  »  '    # 

Q.  If  Mr.  Smith  was  not  interested  in  the  placer  on  the  3rd  day  of  January,  why 
is  it  he  was  to  help  to  pay  for  and  help  to  obtain  the  patent? 
A.  I  think  at  that  time  Mr.  Craigue  and  Mr.  Smith  were  partners  together. 

Q.  Yon  located  on  the  3rd  of  January,  on  the  4th  yon  obtained  a  certified  copy  of 
the  location  certificate,  and  applied  for  an  order  to  survey  it  for  patent? 

A.  I  don't  know  anything  about  that. 

Q.  Who  did  that  part  of  the  business? 

A.  As  I  stated,  Montgomery,  Smith  and  Craigue  I  suppose. 

Q.  Explain  to  us  why  Smith  was  to  help  get  a  patent  for  it  if  he  had  no  interest 
in  it? 

A.  From  what  I  learn,  him  and  Craigue  was  partners  and  I  snppose  what  one  had 
an  interest  in  tho  other  had. 

There  is  nothing  in  this  testimony  indicating  tliat  Smith  was  an 
iuterested  party  on  January  3, 1893,  except  the  very  violent  supposi- 
tion of  the  witness.  The  fact  that  Craigue  was  interested  and  that 
Craigue  and  Smith  were  partners  in  business  is  no  evidence  whatever 
that  Smith  w«n8  interested  in  this  mining  venture. 

The  witness  Montgomery  testifies  on  this  matter  as  follows: 

A.  At  the  time  of  the  placer  location  and  up  until  May  sometime,  I  did  not  know, 
and  I  do  not  believe  any  other  of  the  placer  claimants  knew  that  Mr.  Smith  had 
any  interest  directly  or  indirectly  in  the  placer,  and  I  do  not  think  ho  had. 

Smith  himself  positively  disclaims  any  interest  in  the  claim,  contin- 
gent or  otherwise,  prior  to  May  20,  1893. 

On  that  date.  May  20,  1893,  C.  C.  Hathaway  conveyed  an  undivided 
one-twentieth  interest  in  the  claim  to  James  P.  Sniith  and  W.  H. 
Craigne,  by  deed,  which  was  recorded  on  July  1, 1893.  Smith  swears 
in  relation  to  this  deed  that  he  did  not  know  at  the  time  that  the  inter- 
est had  been  sold  to  him;  that  Craigue  paid  for  it  with  an  assay  outfit 
in  which  he  had  no  ipterest,  or  may  have  given  Hathaway  some  money 
in  the  trade,  or  Hathaway  may  have  paid  Craigue  some  money  in  the 
trade. 

Q.  Didn't  yon  give  Mr.  Hathaway  a  check  when  that  deed  was  delivered  in  part 
payment  for  that  interest  f 

A.  I  do  not  remember  that  I  gave  him  a  check,  it  is  just  as  probable  if  a  check 
was  given  I  gave  it  as  Craigue. 

Q.  Then  you  did  not  know  what  you  gave  him  the  check  forf 

A.  I  knew  I  was  giving  him  a  check  on  Craigne^H  account  if  I  did. 

Q.  You  swear  now  that  you  probably  gave  him  a  check  at  the  time  the  deed  was 
made  conveying  that  interest  to  you,  and  if  you  did  so  you  did  not  know  you  were 
giving  it  as  a  part  payment  of  the  interest  conveyed  to  youf 
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A.  No,  if  I  gave  him  the  check  I  knew  I  gave  him  the  check  for  payment  of  that 
interest,  but  I  was  giving  it  on  Craigae's  account. 

«  «  #  »  ^  «  « 

Q.  But  you  did  not  know  anything  about  it  (the  deed)  until  August  you  say? 

A.  No,  I  am  not  sure  I  knew  about  it  before  October. 

Q.  Was  not  the  original  deed  returned  to  you  after  it  was  recorded? 

A.  Returned  to  my  office. 

Q.  Didn't  you  have  it  recorded  yourself? 

A.  That  I  do  not  remember;  chancos  are  even  that  either  I  or  Craigue  sent  it 
down  for  record. 

Q.  If  yon  sent  the  deed  down  for  record,  yon  could  not  be  ignorant  of  its  existence  ? 

A.  I  may  have  been  ignorant  of  the  contents ;  we  were  sending  a  good  many  papers, 
and  do  yet;  Craigue  might  have  had  some  papers  prepared  and  I  prepared  some. 

No  proof  was  ever  ottered  of  the  existence  of  the  check  suggested  by 
the  foregoing  questions,  and  Craigue  has  not  testified  in  this  record. 

Smith  testifies  that  the  August  settlement  hereinbefore  referred  to 
was  made  in  his  office,  and  that  he  was  present  when  it  was  made. 

Montgomery  swears  that  his  understanding  was  that  Smith  was  rep- 
resenting Craigue  at  the  settlement,  but  admits  that  he  (Montgomery) 
knew  of  Smith's  interest  at  the  time.  In  fact,  it  appears  that  the  deed 
conveying  this  interest  was  executed  before  Mr.  Montgomery  as  a 
notary  public. 

It  thus  appears  that  at  the  date  this  deed  was  acknowledged,  Hatha- 
way knew  it,  Montgomery  knew  it,  and  Craigue  knew  it;  yet  Smith, 
who  admits  that  he  may  have  given  a  check  in  part  payment  for  the 
interest,  that  the  "chances  are  even"  that  either  he  or  Craigue  sent  the 
deed  down  for  record,  and  that  he  participated  in  the  settlement  in 
August,  which  the  above-named  interested  parties  attended,  and  at 
which  the  estimates  of  work  and  improvements  on  this  claim  were  sub- 
mitted and  paid  for,  "thinks  it  was  probably  in  October,  1893,'-  that  he 
first  knew  he  had  any  interest  in  the  claim. 

It  is  significant,  too,  that  the  application  for  patent  was  made  on  the 
same  d.ay  this  deed  was  executed.  It  is  believed  that  the  record  shows 
that  Smith  knew  and  that  his  co-owners  knew  at  the  date  of  the  appli- 
cation for  patent  that  he  was  interested  in  the  claim.  This  being  true, 
what  is  the  effect  of  it? 

It  is  the  duty  of  a  deputy  United  States  mineral  surveyor  to  report 
to  the  surveyor-general,  among  other  things,  the  value  of  the  work 
done  and  improvements  made  on  a  mining  claim,  and  this  report  forms 
the  basis  of  the  surveyor-general's  certificate. 

In  this  case  Smith's  affidavit  of  expenditures  upon  the  Hull  City 
Placer  is  dated  September  22,  1893,  and  the  surveyor-general's  certifi- 
cate issued  September  26,  1893.  Smith  was  disqualified,  by  reason  of 
his  interest,  to  make  a  report  in  the  matter  of  expenditures  on  this 
claim,  but  it  is  not  believed  that  this  should  operate  to  impeach  the 
certificate  of  the  surveyor-general.  The  integrity  of  this  certificate 
does  not  depend  upon  the  authority  of  Smith  to  make  the  report,  but 
depends  upon  the  correctness  of  the  fact  stated  in  the  report — to  wit. 
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that  the  claimants  had  within  the  time  provided  by  law  made  the 
required  expenditures  and  improvements.  It  was  to  determine  this 
that  the  last  hearing  was  ordered  and  it  was  there  shown,  as  has  been 
seen,  that  the  law  had  been  complied  with. 

The  pending  protests  are  hereby  dismissed. 

The  law  will  not,  however,  permit  the  patenting  of  this  claim  to 
James  F.  Smith.  You  are  directed  to  correct  the  final  certificate  and 
entry  in  this  case  by  striking  therefrom  the  name  of  said  Smith,  and 
then  to  pass  the  entry  to  patent. 

The  matter  of  your  recommendation  that  Smith's  commission  be 
revoked,  will  receive  the  further  attention  of  the  Department. 


SI'PPLEMEXTAL  PROCEEI>rNGS— REPORT  OF  SPE(  lAL   AGENT. 

Floyd  et  al.  v.  Montgomery  et  al. 

The  result  of  proceedings  against  a  mineral  entry,  in  which  the  parties  thereto  have 
hail  full  opportunity  to  present  evidence  in  support  of  their  claims  according  to 
the  recognized  rules  ot'  procedure,  should  not  ho  disturbed  or  aflected  by  the 
report  of  a  special  agent  on  the  entry  involved. 

Secretary  BUhh  to  the  CommisHtoner  of  the  Geiieral  Land  Office^  February 

3  J  1898, 

The  i)roteatants,  Floyd  et  al,^  have  filed  a  written  application  for  an 
oral  argument  herein  and  have  also  requested  that  the  Department 
consider  a  report  of  an  investigation  of  this  mineral  entry  recently 
made  by  a  special  agent  and  said  to  be  on  file  in  your  office. 

An  oral  argument  can  not  be  granted  and  neither  can  any  report  of 
a  special  agent  be  considered.  This  case  was  thoroughly  examined  in 
the  Department  and  was  given  personal  consideration  by  me,  after 
which  a  decision  was  rendered  yesterday  dismissing  the  protests  of 
Floyd  et  al,,  and  directing  that  the  entry  be  passed  to  patent.  In  that 
decision  it  was  held  that  the  protestants  were  without  interest  in  the 
land  in  controversy  and  that  their  repeated  protests  were  vexatious  to 
the  extent  that  the  mineral  claimants 'were  entitled  to  immediate  and 
decisive  action  thereon.  The  charges  made  against  this  mineral  entry 
by  the  protestants  have  heretofore  been  the  subject  of  inquiry  and 
investigation  at  hearings  in  the  local  office,  openly  conducted,  where 
both  the  protestants  and  the  mineral  claimants  had  full  opportunity  to 
present  the  evidence  in  support  of  their  respective  claims  and  to  test 
the  strength  and  character  of  opposing  testimony  by  cross  examina- 
tion, impeachment,  and  otherwise,  according  to  recognized  rules  of 
procedure.  It  is  believed  that  the  result  of  these  hearings  should  not 
be  disturbed  or  affected  by  the  report  of  a  special  agent. 

You  will  notify  the  protestants  of  this  ruling  and  you  will  cjirry  the 
decision  rendered  herein  yesterday  into  effect  without  delay. 

Herewith  is  returned  the  application  first  above  referred  to. 
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BOUXI>ARY    LINE  BETWEEN    THE   CHOCTAW,   CIIEUOKEE    AN1>   CHEEK 

NATION. 

Opinion. 

Natural  boundaries  should  control  in  the  settlement  of  the  boundary  lines  between 
the  Choctaw,  Cherokee  and  Creek  Nations,  hence  the  boundary  line  of  the 
Cherokee  Nation  should  stop  whore  it  first  meets  the  Canadian  river  in  its  south- 
ern coursf^  from  the  four  mile  post  referred  to  in  the  treaty  of  May  23,  1836,  and 
from  this  point  the  river  will  mark  the  boundary  between  the  Creek  and  Choc- 
taw Nations. 

AssiHtant  Attorney- Oeneral  Van  Decanter  to  the  Secretary  of  the  Interior j 

February  8, 1898.  (F.  W.  C.) 

I  am  iu  receipt,  through  your  reference,  of  a  letter  from  G.  H.  Fitch, 
addressed  to  the  Director  of  the  Geological  Survey,  N?itli  request  for 
opiniou  upon  the  questiou  therein  presented  as  to  the  true  bouudary 
line  between  the  Choctaw,  Cherokee  and  Creek  Nations. 

In  said  letter  it  is  stated  that : 

The  only  information  in  my  possession  bearing  upon  this  question  is  contained  in 
a  copy  of  the  *'  Boundaries  and  Area  of  the  Southern  Tract  of  Cherokee  Lands''  from 
"Senate  Document  No.  120,  25th  Congress,  2nd  Session,  Vol.  2,  page  952/'  In  this 
paper  the  boundary  is  defined  and  followed  from  the  N.E.  corner  of  the  Creek 
Nation,  south  to  the  Verdigris  river;  along  the  Verdigris  river  to  the  Arkansas  river; 
across  the  Arkansas  river  to  a  post  on  its  south  bank  marked  38  mile  post;  from  this 
point  in  a  south-westerly  direction  34  miles,  28.80  chains  to  a  post  marked  4  mile, 
and  from  this  latter  post  due  south  four  miles  to  a  post  located  at  the  month  of  the 
North  Fork  of  the  Canadian  river  at  its  confluence  with  the  Canadian  river;  thence 
down  the  Canadian  river,  on  its  north  bank,  to  its  junction  with  the  Arkansas  river. 

The  three  posts  above  mentioned  have  been  found  and  fully  identified.  No  meander 
corners  were  found  on  the  river  where  such  corners  should  have  been  established 
had  the  line  crossed  the  river  as  indicated  in  the  diagram,  nor  couhl  any  post  be 
found  at'  the  point  where  the  1st  mile  post  should  have  been  located.  In  fact  there 
is  no  evidence  to  show  that  the  line  was  ever  run  across  the  river. 

If  the  Canadian  river,  at  this  point,  is  the  north  boundary  of  the  Choctaw  Nation, 
it  will  be  seen  that  a  north  liue  from  the  initial  monument  as  a  boundary  line  for 
the  Cherokees  will  precipitate  a  conflict.  Again,  if  the  north  bank  of  the  Canadian 
river,  down  stream  from  the  initial  monument,  is  the  southeni  boundary  of  the 
Cherokee  Nation,  such  north  line  from  the  same  monument,  as  a  boundary  for  the 
same  nation,  must  be  in  error,  as  it  is  in  conflict  with  the  boundary  as  defined  by  the 
river.  No  good  reason  is  apparent  for  exten<ling  this  boundary  further  south  than 
to  the  point  where  it  first  intersects  the  river,  just  south  of  the  2nd  mile  comer. 

If  the  line  is  extended  due  south  from  this  point  to  the  initial  monument,  about 
three  acres  of  land  will  accrue  to  the  Chcrokccs  adjoining  and  immediately  north  of 
said  monument.  Should  the  river  be  taken  as  a  boundary  from  the  initial  point, 
then  the  area  of  Cherokee  landH  will  not  begin  until  the  point  is  reached  wliere  the 
lino  intersects  the  river  south  of  the  2nd  mile  post. 

I  may  add  that  there  is  no  evidence  tending  to  show  that  any  appreciable  change 
in  the  course  of  the  river  has  occurred  since  the  date  of  the  original  survey,  and  the 
elevations,  a^  shown  by  contour  lines  in  the  immediate  vicinity  of  the  river  will 
indicate  the  impossildlity  of  any  material  change. 
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In  the  treaty  with  the  Choctaw  Nation,  proclaimed  January  8,  1821 
(7  Stat.,  211),  the  United  States  ceded  to  that  nntion  the  country 
bounded  as  follows: 

Beginning  on  the  Arkansas  river,  where  the  lower  boundary  line  of  the  Cherokee 
strikes  the  same;  thence  up  the  Arkansas  to  the  Canadian  Fork,  and  up  the  same  to 
ite  source;  thence  due  south  to  the  Red  river,  thence  down  Red  river,  three  miles 
below  the  month  of  Little  River,  which  empties  into  Red  river  on  the  north  side; 
thence  a  direct  line  to  the  beginning. 

This  clearly  made  the  right  bank  of  the  Canadian  river  a  part  of 
the  northern  boundary  of  the  Choctaw  country. 

Article  1  of  the  treaty  with  the  Choctaw  and  Chickasaw  l^atioDS, 
proclaimed  March  4, 1856  (Revision  of  Indian  Treaties,  p.  275),  is  as 
follows : 

The  followiug  shall  constitute  and  remain  tlio  boundaries  of  the  Choctaw  and 
Chickasaw  country,  viz:  Beginning  at  a  point  on  the  Arkansas  river,  one  hundred 
paces  east  of  old  Fort  Smith,  where  the  wcHtcrn  boundary  line  of  the  State  of 
Arkansas  crosses  the  said  river,  and  running  thence  due  south  to  Red  river;  th«nce 
up  Red  river  to  the  point  where  the  meridian  of  one  hundred  degrees  west  longi- 
tude crosses  the  same;  thence  north  along  said  meridian  to  the  main  Canadian 
river;  thence  down  said  river  to  its  junction  with  the  Arkansas  river;  thence  down 
aaid  river  to  the  place  of  beginning. 

This  treaty  established  the  right  bank  of  the  Canadian  river  as  part 
of  the  northern  boundary  of  the  Choctaw  country. 

In  the  treaty  with  the  Clierokee  Nation,  i)roclaimed  May  23,  1836 
(Revision  of  Indian  Treaties,  p.  67),  is  found  the  following: 

Whereas  by  treaty  of  May  6,  1828,  and  the  supplementary  treaty  thereto  of  Feb- 
ruary 14,  1833,  with  the  Cherokees  west  of  the  Mississippi,  the  United  States  guar- 
anteed and  secured  to  be  conveyed  by  patent,  to  the  Cherokee  Nation  of  Indians, 
the  following  tract  of  country  : 

Beginning  at  a  point  on  thc/old  western  territorial  line  of  Arkansas  Ter  ,  being 
twenty-five  miles  north  from  the  point  where  the  territorial  line  crosses  Arkansas 
river;  thence  running  from  said  north  point  south  on  the  said  territorial  line,  where 
the  said  t-erritorial  line  crosses  the  Verdigris  river;  thence  down  said  A'erdigris 
river  to  the  Arkansas  river;  thence  down  said  Arkansas  to  a  point  where  a  stone  is 
placed  oppo3ite  the  east  or  lower  bank  of  Grand  river  at  its  junction  with  the 
Arkansas;  thence  running  south  forty-four  degrees  west  one  mile;  thence  in  a 
straight  line  to  a  point  four  miles  northerly,  from  the  mouth  of  the  north  fork  of  the 
Canadian ;  thence  alovg  said  four-mile  fine  to  ihe  Canadian  ;  thence  down  the  Canadian 
to  the  Arkansas;  thence  down  the  Arkansas  to  that  point  on  the  Arkansas  where  the 
eastern  Choctaw  boundary  strikes  said  river,  and  ruuning  thence  with  the  western 
line  of  Arkansas  Territory,  etc. 

In  tlie  treaty  with  the  Creek  Nation,  proclaimed  May  28,  1856  (Bevi- 
sion  of  the  Indian  Treaties,  p.  105),  the  boundaries  of  their  country, 
being  the  same  as  those  set  forth  in  the  treaty  of  February  14,  1833, 
are  described  as  follows: 

The  following  shall  constitute  and  remain  the  boundaries  of  the  Creek  country,  viz : 
beginning  at  the  mouth  of  the  north  fork  oi"  the  Canadian  river,  and  running  north- 
erly four  miles;  thence  running  a  straight  line  so  as  to  meet  a  line  drawn  from  the 
south  bank  of  the  Arkansas  river,  opposite  to  the  east  or  lower  bank  of  Grand  river. 
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at  its  jnnction  with  the  Arkansas,  aud  wLich  raos  a  course  south,  forty-four  decrees 
west,  one  mile,  to  a  post  placed  in  the  ground ;  thence  along  said  Hue  to  tho  Arkan- 
sas and  lip  tlie  same  aud  the  Verdigris  river,  to  where  the  old  territorial  line  croBses 
it;  thence  aloug  said  line,  north,  to  a  point  twenty-five  miles  from  the  Arkansas 
river,  where  the  old  territorial  line  crosses  the  same;  thence  running  west  with  the 
southern  line  of  the  Cherokee  country,  to  the  north  fork  of  the  Cana<Uan  river, 
where  the  l)oundary  of  the  cessiou  to  the  Seminoles  defined  in  the  preceding  article 
first  strikes  suid  Cherokee  line;  thence  down  said  north  fork,  to  w^here  the  eastern 
boundary-line  of  tho  said  cession  to  the  Seminoles  strikes  the  same;  thence,  with 
that  line,  due  south  to  the  Cauadiau  river,  at  the  mouth  of  the  Ock-hi-appo,  or  Pond 
creek;  and  thence  down  Haid  Canadian  river  to  the  place  of  beginning. 

The  difficulty  in  the  matter  of  establishing  these  several  boundaries 
arises  from  an  apparent  misconception  as  to  the  actual  location  of  the 
Canadian  river  immediately  to  the  east  of  the  point  of  the  junction  of 
the  North  Fork  with  that  river.  As  it  now  appears  a  line  drawn  north 
for  four  miles  from  the  point  of  junction  will,  inside  of  two  miles,  cross 
the  river  twice,  thus  leaving  two  small  bodies  of  land  in  the  bends  of 
the  river,  one  to  the  east  and  the  other  to  the  west  of  that  line.  The 
land  t^  the  west  of  that  line  is  covered  by  the  treaty  made  with  the 
Choctaws  and  it  was  clearly  never  the  intention  to  include  the  same  in 
the  Creek  country. 

As  before  stated,  the  Canadian  river  was  intended  to  be  the  boundary 
between  the  Choctaw  and  the  Creek  and  Cherokee  countries,  and  the 
natural  boundary  should  control. 

To  the  east  of  the  four  mile  line  before  referred  to,  there  remains 
about  three  acres  on  the  left  bank  of  the  Canadian  river  and  clearly 
within  the  Creek  country. 

If  the  boundary  line  of  the  Cherokee  country  was  continued  south- 
ward for  four  miles,  crossing  the  Canadian  river  twice,  as  before  stated, 
these  three  acres  would  seem  to  belong  to  the  Cherokee  Nation,  although 
separated  at  some  distance  from  the  main  body  of  their  lands. 

In  this  case  it  would  seem  that  the  natural  boundary  shall  also  con- 
trol and  these  three  acres  be  held  to  belong  to  the  Creek  Nation. 

To  carry  into  effect  these  views  the  boundary  line  of  the  Cherokee 
Nation  should  stop  where  it  tirst  meets  the  Canadian  river  in  its  south- 
ern course  from  the  four-mile  post  referred  to  in  the  treaty,  and  from 
this  point  the  river  will  mark  the  boundary  between  the  Creek  and 
Choctaw  Nations. 

Approved,  February  3,  1898, 
C.  N.  Bliss, 

/Secretary, 
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PRACTICE— reconsiuehation  of  departmental  action-notice. 

Missouri  Valley  Land  Co.  v.  Fitch. 

Prior  to  the  reconsideration  of  Anal  departmental  action,  dne  notice  should  be 
given  all  parties  adversely  affected  thereby,  and  intervening  claimants  called 
upon  to  show  cause  why  their  entries  should  stand. 

Secretary  Bliss  to  the  Govimissioner  of  the  General  Land  Office,  February 
( W.  V.  D.)  5, 1898.  (F.  W.  C.) 

With  your  oftice  letter  of  August  5,  1897,  was  transmitted  an  appeal 
by  the  Missouri  Valley  Land  Company,  successor  to  the  Sioux  City  and 
Pacific  Kailroad  Company,  from  the  action  of  the  local  officers  at 
O'Neil,  Nebraska,  in  rejecting  its  list  covering  the  WJ  of  Sec.  29,  T. 
20  K,  E.  11  W.  and  NWJ  Sec.  1,  T.  21  K.,  E.  10  W.,  for  conflict  with 
certain  claims  of  record  allowed  under  the  decision  of  this  Department 
in  the  case  of  the  Sioux  City  and  Pacific  Eailroad  Company  v,  William 
E.  Fitch  (216  L.  and  E.,  184),  in  which  it  was  held  that  a  school 
indemnity  selection  made  prior  to  any  statutory  authority  therefor  but 
of  record  at  the  date  of  attachment  of  rights  under  the  grant,  under 
which  this  company  claims,  served  to  except  the  tracts  included  in 
snch  invalid  school  selection  from  the  operation  of  the  railroad  grant. 

This  decision  has  been  specifically  overruled  as  to  said  holding.  See 
Union  Pacific  Ey.  Co.  r.  United  States,  17  L.  D.,  43;  also  Sioux  City 
and  Pacific  E.  E.  Co.  r.  Wiese,  21  L.  D.,  316. 

In  view  of  these  latter  decisions  you  transmit  the  appeal  without 
action,  and  request  instructions. 

The  entries  of  record  do  not  appear  to  have  been  patented  so  that 
this  Department  is  not  deprived  of  jurisdiction  over  the  land,  and  as 
the  previous  adjudications,  so  far  as  the  school  indemnity  selections 
made  at  a  time  when  there  was  no  authority  of  law  therefor  are  held  to 
have  been  sufficieiit  to  defeat  the  attachment  of  rights  under  the  rail- 
road grant,  are,  in  the  opinion  of  this  Department,  erroneous  and  should 
not  be  followed,  you  are  directed  to  require  the  railroad  company  to 
serve  its  appeal  from  the  rejection  of  its  lists  upon  the  claimants  of 
record;  and  you  will  also  call  upon  such  persons,  allowing  them  a  rea- 
sonable time,  to  be  determined  by  your  office,  within  which  to  show 
cause  why  their  entries  should  not  be  canceled  as  to  any  extracts,  cov- 
ered by  their  entries,  not  excepted  from  the  grant  for  other  reasons 
than  the  existence  of  the  invalid  state  selection,  and  at'the  expiration  of 
the  time  allowed,  you  will  again  submit  the  entire  record  with  your  recom- 
mendation thereon  for  the  further  consideration  of  this  Department. 
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TOWNSITE  PATENTS-KNOWN  LODE-.irRI.SDKTION. 

Gregory  Lode  Claim. 

The  issuance  of  townsite  patent  for  land  known  at  the  date  of  the  townsite  entry 
to  contain  a  valuable  lode  claims  does  not  pass  title  to  siu'h  claim,  but  leaves  it 
in  the  United  States,  subject  to  the  jurisdiction  of  the  land  department. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  3,  1898.  (E.  B.,  Jr.) 

On  September  18,  1890,  your  office,  under  authority  of  the  decision  of 
the  Department  in  the  case  of  the  Pike's  Peak  Lode  claim  (10  L.  D.,  liOO), 
held  for  cancellation  Central  City,  Colorado,  mineral  entry  No.  1045, 
made  July  8,  1878,  by  Charles  II.  Briggs,  J.  Smith  Briggs  and  George 
W.  Briggs,  for  the  (xregory  lode  claim,  on  the  ground  that  the  claim 
was  entirely  within  the  limits  of  the  townsite  of  Central  City,  for  which 
patent  issued  July  10, 1876,  whereby  the  jurisdiction  of  the  land  depart- 
ment was  terminated  as  to  all  land  within  such  limits.  The  New  Gregory 
Mining  Company,  as  transferee  of  the  entrymen  named  above,  and  pres- 
ent owner  of  the  Gregory  lode  claim,  thereupon  appealed  to  the  Depart- 
ment, contending  that  the  claim  was  known  to  be  valuable  lode  mining 
property,  and  held  and  worked  as  such  under  local  mining  regulations 
and  mining  laws  of  the  United  States  long  prior  to  the  townsite  entry, 
and  that  therefore  the  land  embraced  therein  did  not  pass  under  said 
patent,  nor  the  jurisdiction  of  the  laud  department  over  the  same  thereby 
terminate.  The  papers  in  the  case  were  forwarded  to  the  Department 
by  your  office  under  date  August  19, 1896. 

Extended  discussion  of  the  issue  presented  in  this  case  is  unneces- 
sary. The  application  for  patent  to  the  said  claim  was  filed  November 
11, 1873.  The  disposition  of  the  case  by  your  office  was  long  delaye<l 
by  various  causes  not  now  deemed  of  sufficient  importance  to  justify 
recitation  here.  The  delay  in  forwarding  the  appeal  to  the  Department 
appears  to  have  been  due  to  inadvertence.  No  one  is  now  objecting  to 
the  issue  of  patent  for  said  claim,  nor  has  any  objection  to  such  issue 
appeared  since  the  dismissal,  August  13, 1875,  of  the  adverse  suit  insti- 
tuted February  5, 1874,  by  the  Camper  Gold  Mining  Company,  claimant 
of  the  Dead  Broke  lode  claim,  against  the  Gregory  lode  claimants. 

The  doctrine  of  the  Pike's  Peak  case,  supra,  relied  upon  by  your 
office,  was  overrttled  by  the  decision  in  the  South  Star  case  (20  L.  D., 
204).  These  cases  were  cases  of  conflicting  lode  and  placer  claims,  the 
latter  having  been  patented,  but  the  law  concerning  the  rights  of  the 
lode  and  placer  claimants,  respectively,  is  very  similar  to  the  law  rela- 
tive to  the  rights  of  lode  and  townsite  claimants,  respectively,  under 
like  conditions. 

In  the  recent  case  of  Pacific  Slope  Lode  v.  Butte  Townsite  (25  L.  D., 
518),  in  which  all  the  material  facts  were  essentially  similar,  in  every 
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respect,  to  those  of  the  case  at  bar,  the  Department  held  (syllabus) 
that — 

A  towDsite  patent  that  in  terms  provide  that  ''no  title  shall  be  hereby  acqnired 
to  any  mine  .  .  .  .  or  to  any  valid  mining  claim  or  possession  held  under  existing 
laws  of  Congress/'  does  not  divest  the  Department  uf  jurisdiction  to  subsequently 
issue  a  patent  for  a  lode  claim  within  the  limits  covered  by  said  townsite  patent,  if' 
at  the  date  of  the  townsite  entry  such  lode  claim  was  known  to  exist.  ' 

Gash  entry  No.  148,  for  the  townsite  of  Central  City,  Colorado,  which 
embraces  within  its  limits  the  Gregory  lode  claim,  was  made  May  16^ 
1873.  This  entry  was  merged  in  cash  entry  No.  211,  made  May  27, 1874, 
for  the  townsite  of  Central  City,  Colorado,  which  embraced  additional 
ground,  and  for  which  patent  issued  July  10, 1876.  It  is  abundantly 
shown  by  testimony  adduced  at  a  hearing  held  Februiiry  6, 1889,  pur- 
suant to  direction  of  your  office  on  its  own  motion,  that  the  Gregory 
lode  claim  existed  and  was  known  to  be  valuable  for  its  mineral  con- 
tents as  early  as  the  year  1859,  and  that  it  had  been  held  and  worked 
since,  continuously,  under  local  mining  regulations  and  the  mining 
laws  of  the  United  States,  and  had  yielded  during  that  time  large 
quantities  of  gold.  At  the  said  hearing  the  mayor  and  city  attorney, 
representing  the  municipal  corporation  of  Central  City,  Colorado,  filed 
a  disclaimer  of  ^^all  right,  title  and  interest  of,  in  and  to  the  land 
embraced  within  the  boundary  lines  of  said  Gregory  lode  claim,  M.  E. 
No.  1045,  surv(*y  No.  254,"  and  further  declared  therein  that  said 
corporation  <*does  not  and  will  not  object  to  the  issuance  of  a  patent 
therefor." 

Applying  to  these  facts  the  law  as  stated  in  the  decision  of  the 
Department  last  above  mentioned,  the  Department  holds  that  no  title 
to  the  Gregory  lode  claim,  or  any  part  thereof,  passed  by  the  patent 
for  the  Central  City  townsite,  but  the  same  remained  in  the  United 
States,  and  subject  to  the  jurisdiction  of  the  laud  department  thereof. 

The  decision  of  your  office  is  accordingly  reversed,  and  you  will  pass 
the  Gregory  lode  claim  to  patent  if  the  proofs  are  otherwise  regular. 


MIKENG  CLAIM-PUBL.ICATION  OF  NOTICE. 

Insteuctions. 

In  the  selection  of  a  newspaper  for  the  pnhli cation  of  notice  of  a  mineral  application 
a  reasonable  discretion  may  he  exercised  by  the  register  in  determining  what  is 
a  newspaper^  and  which  of  several  papers  is  the  one  published  nearest  to  the 
claim,  having  in  view  the  purpose  of  the  statute  in  requiring  publication. 

Secretary  Bliss  to  the  Comfnissioner  of  the  Oeiieral  Land  Office^  February 
(W.  V.  D.)  3y  1898.  (W.  A.  E.) 

By  letter  of  April  29, 1897,  your  office  asked  for  instructions  relative 
to  the  publication  of  notice  under  the  mining  laws. 
12209— VOL  26 10 
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Section  2325  of  the  Revised  Statutes  provides  tliat : 

« 

The  TegiBter  of  tfae  land  office,  apon  the  ffliugof  such  application,  plat,  tield-Dotec, 
notices,  and  affidavits,  shall  publish  a  notice  that  such  application  has  been  made, 
for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him  designated  as  -published 
nearest  to  such  claim ;  and  he  shall  also  post  such  notice  in  his  office  for  the  aame 
period. 

Paragraph  37  of  the  regalations  under  the  mining  laws,  as  they 
existed  at  the  time  yoor  office  letter  was  written,  provided  that  the 
register  should  in  all  cases  designate  the  newspaper  of  general  circula- 
tion that  is  published  nearest  the  land,  <<  geographically  measured.'' 

In  the  case  of  Bretell  v.  Swift  (on  review),  17  L.  D.,  558,  it  was  held 
that  in  the  selection  of  a  newspaper  for  the  publication  of  notice  of 
mineral  application  the  register,  in  the  exercise  of  a  proper  discretion, 
may  designate  a  paper  that  he  regards  best  for  the  purpose  of  giving 
the  gi*eatest  publicity  to  the  notice,  even  though  it  may  not  be  the 
pai^er  nearest  to  the  land. 

Your  office  letter  calls  attention  to  the  apparent  conflict  between  the 
regulation  and  the  decision  above  cited,  and  ftirther  stated  that: 

Prior  to  the  regulation  above  cited,  it  was  the  practice  of  the  office  to  allow  the 
publication  to  be  made  iu  the  newspaper  nearest  to  the  claim  as  ascertained  by  the 
most  usually  travelled  route. 

Since  your  office  letter  was  written  the  regulations  under  the  mining 
laws  have  been  revised,  and  the  revised  edition  was  approved  Decem- 
ber 15, 1897,  25  L.  D.,  561. 

Number  52  of  the  new  regulations  provides  th*at: 

The  register  shall  publish  the  notice  of  application  for  patent  in  a  paper  of 
established  character  and  general  circulation,  to  be  by  him  designated  as  being  the 
newspaper  published  nearest  the  land. 

The  words  ^'geographically  measured"  contained  in  the  old  regula- 
tions have  been  omitted  from  the  revised  edition. 

The  statute  clearly  seems  to  indicate  that  the  register  is  given  some 
discretion  in  the  selection  of  the  newspaper.  It  may  sometimes 
happen,  as  in  the  case  of  Bretell  v.  Swift,  that  the  newspaper  nearest 
the  land,  geographically  measured,  is  not  the  paper  nearest  to  the  land 
by  the  usually  traveled  route,  and  is  not  the  paper  best  calculated  to 
secure  publicity  of  the  notice  in  the  neighborhood  of  the  claim.  The 
statute  is  not  simply  that  the  publication  shall  be  in  a  newspaper 
<< published  nearest  to  such  claim,"  but  is  that  the  publication  shall  be 
<<  in  a  newspaper  to  be  by  him  (the  regist-er)  designated  as  published 
nearest  to  such  claim."  There  are  three  elements  in  this  requirement: 
First,  the  publication  shall  be  in  a  newspaper;  second,  that  newspaper 
shall  be  the  one  ^^ published  nearest  to  such  claim;"  and  third,  the 
register  shall  designate  and  determine  what  newspax>er  is  ^^  published 
nearest  to  such  claim."  As  applied  to  newspapers,  printing  is  not 
the  sole  act  of  publication.  To  be  published  within  the  meaning  of 
this  statute,  a  newspaper  must  be  circulated,  that  is,  it  must  be  dis- 
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tribate(|  aa  a  means  of  disseuiinatiug  news.  The  performance  of  the 
register's  duty,  under  the  statute,  requires  the  exercise  by  him  of 
reasonable  judgment  aud  discretion,  both  in  determining  what  is  a 
newspaper  and  in  determining  which  of  several  papers  is  the  one  pub- 
lished nearest  to  the  claim.  He  should  not  act  arbitrarily  or  indif- 
ferently in  the  matter,  but  should  be  guided  by  the  puri)ose  of  the 
statute  in  requiring  publication,  which  is  the  diffusion  of  information 
and  notice  respecting  the  application  for  patent  in  the  vicinity  of  the 
claim  and  among  those  whose  residence  or  presence  in  that  locality 
bespeak  their  interest  in  the  claim  or  their  knowledge  thereof.  In 
Condon  et  al.  v.  Mammoth  Mining  Go.  (on  review,  15  L.  D.,  330),  in 
discussing  this  statute,  Secretary  Noble  said : 

I  am  of  the  opinion  that  this  means  that  the  register  shaU  publish  the  notice  of 
snoh  applioatiou  in  a. paper  to  be  by  him  designated  as  being  the  newspaper  pub- 
lished nearest  to  saph  clainiy  uot  by  actual  measurement  in  a  direct  line  between 
newspaper  offices  in  the  same  town  or  cit}',  but  in  the  nearest  town  or  city  in  which 
a  paper  or  papers  of  established  character  aud  general  circulation  is  published. 
Unquestionably,  under  this  statute,  when  seyeral  newspapers  are  published  in  the 
same  town  or  city,  the  register  may  designate  whichever  in  his  judgment  will  best 
subserve  the  public  interest  and  which  will  give  the  widest  notice  to  the  public  that 
the  en  try  men  are  seeking' title  to  a  mine.  From  these  views  it  follows,  that  in  this 
matter  the  register  has  some  discretion  iu  the  designation  of  the  newspaper,  as  to  its 
established  character  as  a  newspaper,  its  stability  and  general  circulation  and  the 
like.  But  it  is  a  legal  discretion  and  in  its  exercise  his  act  is  certainly  subject  to 
review  and  control  by  3''our  office  and  the  Department,  and  where  it  is  shown  that 
he  has  abused  such  discretion,  your  office,  as  well  as  the  Department,  has  the  power 
to  set  aside  his  action  in  order  to  avoid  injustice  or  unfair  discrimiuatiou,  or  an 
ignoring  of  the  provisions  of  the  law  and  the  rules  and  regulations  of  the  Depart- 
ment. 

In  this  conclusion  I  fully  concur. 


RKINSTAl'EMENT-NOTICE  OF  DECI8ION-AJ0VERSE  CLAIM. 

Messeb  V.  St.  Paul,  Minneapolis  and  Manitoba  Ey.  Co. 

On  application  for  the  reinstatement  of  an  entry,  the  applicant  should  not  be  heard 
to  say  that  he  did  not  receive  proper  notice  of  the  decision  holding  his  entry  for 
cancellation,  where  his  failure  to  be  heard  on  appeal  is  in  no  way  due  to  the 
alleged  insufficiency  of  such  notice. 

Reinstatement  of  a  canceled  entry  will  not  be  made,  where  negligence  on  the  part  of 
the  applicant  in  the  assertion  of  his  claim  appears,  and  an  adverse  right  has 
intervened. 

Secretary  Bliss  to  tJie  Commissioner  of  the  General  Land  Office,  February 
(W.  V.  D.)  4j  1898.  (W.  M.  W.) 

By  your  office  decision  of  July  12, 1889,  the  timber  culture  entry  of 
Edward  P.  Messer  for  the  NW.  J  of  Sec.  15,  T.  123  K.,  R.  46,  Minne- 
sota, was  held  for  cancellation  for  conflict  with  the  claim  of  the  St. 
Paul,  Minneapolis  and  Manitoba  Railway  Company,  main  line,  subject 
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to  appeal  to  tbe  Departmeut,  or  to  a  right,  within  sixty  days  from  receipt 
of  notice,  to  apply  for  a  hearing  to  enable  him  to  show  that  the  railway 
company's  selection  of  the  tract  was  improperly  allowed.  There  being 
no  appeal  and  no  application  for  a  hearing,  your  office  letter  of  March 
10, 1892,  declared  the  decision  of  July  12, 1889,  to  be  final  and  Messer's 
entry  canceled. 

February  3, 1896,  counsel  for  Messer  filed  in  your  office  a  motion  to 
reinstate  said  entry  and  re-open  the  case,  upon  the  following  grounds: 

1.  That  said  case  was  closed  without  any  proper  service  of  notice  on  said  Meeser 
of  the  decision  of  July  12,  1889,  and  that  he  has  had  no  opportunity  for  either  moving 
for  review  thereof  or  appealing  therefrom,  intelligently. 

2.  That  he  has  good  and  meritorious  grounds  for  complaining  of  said  decision. 

By  your  office  decision  of  April  18, 1896,  this  motion  was  rejected 
and  Messer  appeals.  He  filed  his  affidavit  in  support  of  the  motion, 
stating,  in  substance,  that  he  received  a  notice  from  the  local  land  office, 
at  Marshall,  Minnesota,  purporting  to  be  a  decision  by  the  local  officers 
holding  his  entry  for  cancellation  and  then  saying: 

4 

That  said  notice  contained  no  statement  with  reference  to  the  Commissioner  of  the 
General  Land  Office  having  decided  the  case,  and  no  mention  of  the  Commissioner  is 
contained  therein ;  that  the  letter  containing  said  decision  did  not  enclose  a  copy  of 
the  Commissioner's  decision,  as  required,  and  affiant  was  never  served  with  a  copy 
of  said  Commissioner'^s  decison. 

The  original  letter  thus  referred  to  is  attached  to  the  affidavit  as  an 
exhibit,  is  dated  July  16, 1880,  at  Marshall,  Minnesota,  and  is  directed 
to  Messer.  It  recites  the  allowance  of  Messer's  timber  culture  entry  of 
the  land  in  question  by  the  register  and  receiver,  at  Benson,  Minnesota, 
June  21, 1886,  when  the  records  of  the  local  office  showed  that  the  tract 
had  been  selected  by  the  St.  Paul,  Minneapolis  and  Manitoba  Bailway 
Company  October  16, 1883,  states  that  the  land  is  within  the  twenty- 
mile  indemnity  limits  of  the  above  railroad,  and  holds  that  the  railway 
company's  selection  shown  upon  the  official  records  was  a  bar  to  the 
admission  of  any  other  class  of  entry,  and  that  instead  of  admitting 
Messer's  entry  the  local  officers  should  have  permitted  him  to  contest 
the  company's  claim,  by  hearing,  if  so  desired.  Messer's  entry  is  then 
held  for  cancellation  subject  to  his  right  to  appeal  to  the  Secretary  of 
the  Interior,  or  to  apply  for  a  hearing  to  enable  him  to  show  that  the 
railway  selection  was  improperly  or  illegally  admitted,  and  it  is  stated 
that — ^'A  failure  to  apply  for  a  hearing  or  file  an  appeal  within  the 
usual  time  (60  days)  will  be  deemed  a  waiver  to  further  claim  to  the 
land." 

The  affidavit  states  that  within  the  time  allowed  for  an  appeal 
Messer — 

Employed  T.  M.  Grant,  Esq.,  a  notary  pnhlic,  to  prepare  an  appeal  from  said  deci- 
sion and  forward  the  said  appeal  to  the  Interior  Department  at  Washington,  D.  C. 
That  the  said  Grant  was  employed  to  make  and  transmit  the  appeal  aforesaid,  and 
for  no  other  purpose,  and  the  said  Grant  was  not  at  that  time  or  any  subsequent 
time  the  attorney  of  this  affiant  in  this  matter,  never  entered  his  appearance  as  such 
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in  the  case,  asd  was  not  anthorized  to  act  for  affiant  in  any  way  beyond  preparing 
of  the  appeal  papers,  which  appeal  was  signed  by  this  affiant,  to  the  best  of  his 
information  and  belief.  That  affiant  never  received  any  notice  from  the  Commis- 
sioner of  the  General  Land  Office  of  the  insufficiency  of  his  said  appeal  to  the  Sec- 
retary^  and  that  if  said  T.  M.  Grant  received  snch  notice,  it  was  not  as  the  attorney 
of  this  affiant  in  the  case,  and  that  any  action  (if  any)  of  said  Grant  in  forwarding 
the  appeal  to  the  Hon.  S.  G.  Comstock  was  withont  the  knowledge  or  authority  of 
affiant.  That  affiant  never  employed  the  said  Hon.  S.  G.  Comstock  as  his  attorney 
in  the  case,  and  that  said  Comstock  has  not,  with  the  knowledge  or  consent  of 
affiant,  entered  any  appearance  for  affiant  in  said  case ;  that  he  has  not  been  informed 
by  said  Comstock  of  any  action  by  the  Commissioner  with  reference  to  said  appeal, 
and  is  therefore  not  bound  by  any  notice  to  the  said  Comstock  of  the  insufficiency 
of  the  appeal. 

That  on  or  about  the  19th  day  of  June,  1894,  affiant  was  notified  by  Hay  den 
French,  clerk  of  the  district  court  of  snid  county  of  the  action  of  the  Commissioner 
of  the  General  Land  Office  cancelling  saitl  entry  under  date  of  March  1  (10),  1892, 
and  that  said  notice  was  the  first  information  affiant  had  of  the  insufficiency  of  said 
appeal;  that  notice  given  to  said  T.  M.  Grant  or  Hon.  S.  G.  Comstock  was  not  con- 
structively notice  to  affiant,  and  that  he  should  not  be  bound  thereby.  *  *  * 
That  the  information  given  affiant  by  Hay  den  French,  as  aforesaid,  was  obtained 
from  a  letter  from  the  land  office  at  Marshall,  Minnesota,  the  same  being  hereto 
attached,  marked  '*Z"  and  made  a  part  of  this  affidavit. 

This  exhibit  has  endorsed  upon  it:  "April  15, 1892,  notified  claimant 
at  Bigstone,  Minn.,  and  S.  G.  Comstock,  at  Moorhead,  Minn.,  of  the 
cancellation." 

It  appears  from  your  ofiQce  decision  of  April  18,  1890,  that  on  Sep- 
tember 10, 1889,  Messer  forwarded  an  appeal  from  your  oflftce  decision 
of  July  12, 1889,  which  was  returnied  to  him  at  Ortonville,  December 
10, 1889,  in  care  of  T,  M.  Grant,  for  service  upon  the  opposite  party 
according  to  the  Kules  of  Practice. 

December  17,  1889,  Mr.  Comstock  returned  to  your  office  Messer's 
append,  without  service,  and  December  19,  18^9,  said  appeal  was 
returned  by  your  office  to  Mr.  Comstock,  with  full  explanation  of 
Messer's  case,  and  with  the  further  information  that  the  time  within 
which  Messer's  appeal  could  be  perfected  under  the  Rules  of  Practice 
would  expire  December  29, 1889. 

From  Messer's  affidavit  it  clearly  appears  that  he  received  notice  of 
your  office  decision  holding  his  entry  for  cancellation.  The  notice  so 
received  was  from  the  local  office,  stated  that  his  entry  had  been  held 
for  cancellation,  gave  the  reason  tiierefor,  and  informed  him  of  his  right 
to  appeal  to  the  Secretary  or  to  contest  the  railroad  company's  selection. 
The  notice  was  informal,  and  did  not  literally  comply  with  the  rule 
requiring  a  copy  of  a  decision  to  be  served  upon  the  party  against 
whom  it  is  rendered;  but  it  gave  the  requisite  information  and  Messer 
evidently  understood  it,  and  acted  upon  it  by  causing  an  appeal  from 
your  office  decision  to  be  prepared  and  forwarded.  His  appeal  was  not 
questioned  on  account  of  any  defect  therein,  but  was  returned  for  the 
reason  that  it  was  not  served  upon  the  opposite  party.  In  view  of  his 
action,  it  is  now  too  late  for  him  to  say  that  the  notice  of  your  office 
decision  was  so  defective  that  he  could  not  intelligently  appeal.    He 
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swears  that  be  "never  received  any  notice  from  the  Gomtnissioner  of 
the  General  Land  Office  of  the  insufficiency  of  his  appeal  to  the  Secre- 
tary.'' This  may  be  true,  for  there  was  no  suggestion  that  his  appeal 
was  insufficient.  He  does  not  deny  the  fact  that  he  was  apprised  of 
the  requirement  of  your  office  letter  that  he  serve  his  appeal  upon  the 
opposite  party. 

if  it  wore  conceded  that  Messer's  first  intimation  that  his  appeal  had 
been  returned  for  service  was  when  he  received  notice  of  the  action  of 
your  office  of  Maix^h  10, 1892,  his  showing  would  still  be  insufficient  to 
Justify  the  re-opening  of  the  case.  Your  office  letter  of  that  date  recites 
the  action  of  your  office  in  the  case  from  its  inception.  He  received  a 
copy  of  it  about  June  19, 1804,  and  was  then  fully  informed  of  all  the 
steps  taken  in  the  case,  including  the  return  of  his  appeal  and  the  pur- 
pose for  which  it  was  returned.  He  took  no  steps  to  have  the  decision 
canceling  his  entry  reviewed  or  to  have  the  original  case  re-opened,  but, 
knowing  his  entry  was  canceled,  allowed  the  matter  to  rest  from  June 
19,  1894,  to  February,  189G,  when  this  application  was  made.  In  June, 
1894,  he  knew  that  his  appeal  had  been  returned,  the  reasons  therefor, 
and  that  his  entry  had  been  canceled,  as  well  as  he  did  in  February, 
1896. 

An  informal  inquiry  at  3*our  office  elicits  the  information  that  the 
land  involved  herein  is  covered  by  the  homestead  entry  of  Edward  C. 
Jellisou,  made  February  17, 1896,  and  this  is  a  circumstance  to  be  con- 
sidered in  determining  the  justice  and  propriety  of  allowing  Messer's 
application  to  re-open  the  case. 

His  application  is  accordingly  denied. 


SOLDIERS'  HOMESTK^VD— PERIOD  OF  RESIDENCE. 

PETBft  BORTLB. 

In  the  computation  of  the  time  that  may  be  dedncted,  under  section  2^-^  R.  S., 
ftom  the  period  of  residence  required  of  a  homesteader,  it  is  on]y  the  time 
actually  served  that  can  be  credited  to  the  entrymau,  unless  he  was  discharged 
for  wounds  received  or  disability  incurred  in  the  line  of  dnfy. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  4,  1898.  (P.  J.  0.) 

The  record  has  been  examined  in  the  appeal  of  Peter  Bortle  from 
your  office  decision  declining  to  accept  his  final  proof  made  on  his 
homestead  entry  of  the  W.^  NW.J  Sec.  8,  and  E.^  NE.J  Sec.  7,  Tp.  11 
S.,  R.  2  W.,  S.  B.  M.,  Los  Angeles,  California,  land  district,  for  the 
reason  that  his  residence  on  the  land,  togethei-  with  his  service  in  the 
United  States  Navy,  made  a  total  of  only  three  years,  one  mouth  and 
twelve  days. 
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Yoar  office  directed  that  wLen  the  entryinau 

can  show  snoli  additional  residence,  which,  together  with  his  residence  and  naval 
service  will  make  the  full  period  of  five  years,  he  will  be  allowed  to  submit  supple- 
mental proof  without  readvertisement,  showing  such  additional  residence. 

The  claimant  insists  that  he  shonld  have  credit  for  service  froui  Jane 
22, 18B3  to  Jnly,  1867.  It  appears  that  his  first  enlistment  covered  the 
period  from  June  22, 1863  to  July  12, 1864;  that  he  re-enlisted  July  18, 
1864  for  three  years,  but  was  discharged  July  4,  1865.  It  does  not 
appear  that  his  final  discharge  was  on  account  of  wounds  received,  or 
disability. 

Section  2305,  Revised  Statut^es,  provides  that  the  time  the  homestead 
settler  has  served  in  the  Army  or  Navy  shall  be  deducted  from  the  time 
required  to  perfect  title, 

or  if  discharged  on  account  of  wounds  received  or  disability  incurred  in  the  line  of 
duty,  then  the  term  of  enlistment  shall  be  deducted  from  the  time  heretofore  required 
to  perfect  title,  without  reference  to  the  length  of  time  he  may  liave  served. 

It  is  true  that  the  register  of  the  local  office  by  a  letter  written  May 
27, 1895,  to  the  attorney  for  Bortle,  informed  him  that  Bortle  would  be 
entitled  to 

credit  for  the  full  term  of  enlistment  whether  he  is  discharged  before  he  serves  his 
full  term,  because  of  the  close  of  the  war. 

This  information  was  evidently  relied  on  by  the  ontryman,  and  proba- 
bly under  this  view  of  the  law  the  local  officers  approved  the  final 
proof.  Hut  by  the  terms  of  the  statute  quoted  the  allowance  of  the 
entry  was  clearly  erroneous.  It  is  only  the  time  actually  served  that 
can  be  credited  to  the  applicant  unless^he  was  discharged  for  wounds 
received  or  disability  incurred  in  the  line  of  duty. 

Your  office  judgment  is  therefore  affirmed. 


CONTEST— SUFFICIENCY  OF  C:HARGE-TIMBER  LAND. 

HABPER   V.  ElENE. 

To  determine  the  sufficiency  of  an  affidavit  of  contest  as  the  basis  for  a  hearing  it 
is  necessary  to  consider  whether  or  not,  if  any  one  or  more  of  the  charges  taken 
singly,  or  all  the  charges  taken  together  as  a  whole,  are  established,  the  entry 
must  be  canceled. 

A  homestead  entry  made  for  the  purpose  of  securing  the  timber  on  the  land  covered 
thereby,  and  not  for  the  purpose  of  obtaining  a  home,  must  be  canceled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  Fehrxiary 
( W.  V.  D.)  4,  1S98.  ( W.  A.  E.) 

On  March  8, 1895,  Tormod  T.  Eiene  made  homestead  entry  for  the 
8W  J  of  Sec.  15,  T.  21  N.,  E.  9  W.,  Olympia,  Washington,  land  district, 
and  on  Jnly  5, 1895,  after  due  notice,  he  submitted  final  proof  before 
H.  M,  Sutton,  U.  S.  circuit  court  commissioner  at  Montesano,  Chehalis 
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county,  Wasbington.  It  was  alleged  in  this  proof  that  he  had  estab- 
lished residence  on  the  land  in  May,  1890;  that  he  has  since  resided 
there  except  for  short  absences,  but  that  his  family,  consisting  of  wife 
and  one  child,  has  never  resided  there  owing  to  ill  health  and  bad  con- 
dition of  the  road  and  rough  weather;  that  his  improvements  consist 
of  a  house  fourteen  by  sixteen,  a  barn,  three  acres  under  cultivation, 
three  acres  slashed,  an  orchard,  some  fencing,  and  a  road,  all  valued 
at  $750,  and  that  he  has  raised  crops  two  seasons  on  one  and  one  half 
acres.  This  proof  was  approved  and  final  certificate  issued  JulyS, 
1895. 

On  November  6,  1895,  Jennie  E.  Harper  filed  in  the  local  ofiice  an 
affidavit  of  contest  against  said  entry,  alleging  that  the  improvements 
upon  which  the  final  certificate  was  ba^ed  consist  of  the  remains  of  a 
small  house  twelve  by  fourteen  feet  and  a  small  shed  twelve  by  twelve 
feet,  both  burned,  and  an  acre  of  ground  underbrushed,  with  green 
timber  standing  thereon;  that  the  value  of  said  improvements  would 
not  exceed  one  hundred  dollars;  that  both  the  residence  and  improve- 
ments of  the  homestead  claimant  are  the  merest  pretense;  that  said 
tract  is  heavily  covered  with  merchantable  timber  and  i«  chiefly 
valuable  therefor;  and  that  the  same  is  wholly  unfit  for  agricultural 
purposes. 

This  afiidavit  was  transmitted  to  your  ofiice  with  favorable  recom- 
mendation by  the  local  officers,  but  by  letter  of  May  21,  1896,  your 
office  declined  to  order  a  hearing  thereon,  whereupon  Miss  Harper 
appealed  to  the  Depjtrtment. 

To  determine  the  sufficiency  of  an  affidavit  of  contest  as  the  basis 
for  a  hearing  it  is  necessary  to  ask  whether  or  not,  if  any  one  or  more 
of  the  charges  taken  singly,  or  all  the  charges  t-aken  together  as  a 
whole,  are  established,  the  entry  must  be  canceled. 

Beading  the  allegations  contained  in  this  affidavit  of  cimtest  together 
as  a  whole,  it  seems  clear  that  if  they  are  established,  this  entry  must  be 
canceled  as  fraudulent. 

In  the  case  of  Wright  v.  Larson,  7  L.  D.  555,  it  was  held  that  while 
lands  chiefly  valuable  for  timber  and  stone,  and  unfit  for  ordinary  agri- 
cultural purposes,  are  not  excluded  from  settlement  by  the  act  of  June 
3, 1878,  yet  settlement  on  such  lands  should  be  carefully  scrutinized  as 
the  exception  in  said  act  is  in  favor  of  the  ^' bona  fide  settler.^  See  also 
Porter  v.  Throop,  6  L.  D.  691. 

If  the  charges  contained  in  this  affidavit  are  true,  the  conclusion 
would  be  that  Eiene  made  this  entry  not  for  the  puqiose  of  obtaining 
a  home  for  himself  and  family,  but  for  the  purpose  of  obtaining  the 
timber  on  the  land. 

Your  office  decision  is  accordingly  reversed,  and  you  will  direct  the 
local  officers  to  appoint  a  day  for  hearing  and  notify  the  parties  thereof. 
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RAILRGAI)  GRANT— INDEMNITY— SETTLEMENT  RIGHT. 

Northern  Pacific  R.  E.  Co.  v.  Eirkpatrice. 

Within  the  indemnity  limits  of  the  grant  to  the  Northern  Pacific  the  company  has 
no  claim,  prior  to  selection,  that  will  defeat  the  acquisition  of  a  settlement 
right. 

Secretary  Bliss  to  the  Commissioner  of  tJie  General  Land  Office^  February 
(W.  V.  D.)  i,  1898.  (J.  L..  McC.) 

The  Northern  Pacific  Railroad  Company  has  appealed  from  the  de- 
cision of  your  office,  dated  July  10, 1896,  rejecting  the  indemnity  selec- 
tion of  said  company  to  the  NE.  J  of  Sec.  11,  T.  14  IST.,  R.  43  E.,  Walla 
Walla  land  district,  Washington,  and  allowing  the  application  of 
William  W.  Kirkpatrick  to  make  homestead  entry  of  the  same. 

The  land  described  is  within  the  limits  of  the  withdrawal  upon  the 
line  of  amended  general  route  of  said  road,  the  map  showing  which 
was  filed  February  21, 1872.  Upon  definite  location  of  the  road  the 
tract  fell  within  its  indemnity  limits,  on  account  of  which  an  order  of 
withdrawal  was  issued  by  your  office  December  2,  1880.  Said  with- 
drawals, however,  had  no  effect  upon  the  status  of  the  land,  inasmuch 
as  they  were  unauthorized  by  law  (Guilford  Miller,  7  L.  D.,  100). 

On  November  13,  188.3,  William  W.  Kirkpatrick  applied  to  jnake 
homestead  entiy  of  the  tract,  in  his  application  alleging  settlement 
thereon  "in  the  spring  of  1879.''  Your  office,  on  March  28, 1894,  noti- 
fied the  railroad  company  that  it  would  be  allowed  ninety  days  within 
which  to  tile  affidavit  showing  that  Kirkpatrick  did  not  make  settle- 
ment on  said  land  as  he  had  alleged.  Within  the  time  prescribed  the 
company  filed  an  affidavit;  but  as  it  failed  to  set  forth  facts  tending  to 
show  that  Kirkpatrick  had  not  made  settlement  on  the  land  as  alleged 
in  his  application,  your  office  refused  to  allow  a  hearing. 

Within  the  indemnity  limits  of  the  Northern  Pacific  Railroad  Com- 
pany's grant,  the  company  has  no  claim,  prior  to  selection,  that  will 
defeat  the  acquisition  of  a  settlement  right.  (Northern  Pac.  E.  R.  Go.  v. 
Jackson,  20  L.  D.,  288;  same  v.  Lillethun,  21  L.  D.,  487.) 

Kirkpatrick  having  alleged  settlement  in  the  spring  of  1879,  which 
allegation  the  company  does  not  deny,  his  right  acquired  by  virtue  of 
such  settlement  is  not  defeated  by  the  company's  subsequent  selection 
(on  March  20,  1884). 

The  decision  of  your  office  holding  said  indemnity  selection  for  can- 
cellation is  therefore  hereby  affirmed. 


Floyd  bt  al.  v.  MoNTaoMEEY  bt  al. 

Motion  for  review  of  departmental  decision  of  February  2, 1898,  26 
L.  D.,  122,  denied  by  Secretary  Bliss,  February  5, 1898. 
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RIGHT  OF  WAY  PRO<;KEDlNG8— OFFICIAl!.  UBCEIVER. 

The  Gila  Bend  Rbservoib  and  Irrigation  Company. 

The  maps  and  papers  pertaining  to  right  of  way  proceedings  may  be  delivered  to 
the  receiver  of  an  irrigation  company,  for  purposes  of  amendment,  on  due  show- 
ing that  he  is  noting  under  judicial  authority. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  7, 1898.  (H.  G.) 

On  December  16, 1895,  yonr  office  was  directed  by  thiH  Department 
to  certify  all  proceedings  in  the  above  entitled  matter  for  departmental 
review,  and  this  order  was  complied  with  by  your  letter  of  April  8, 
1896,  enclosing  all  the  pai)ers  in  the  case,  including  proof  oi  service  of 
the  departmental  order  upon  the  parties  interested. 

It  appears  from  the  record  that  the  Gila  Bend  Reservoir  and  Irriga- 
tion Company  61ed  its  application  and  accompanying  maps  and  papers 
for  the  right  of  way  for  an  irrigating  canal,  under  sections  18  to  21,  both 
inclusive,  of  the  act  of  March  3, 1891  (26  Stat,  1095),  in  March,  1891, 
but  these  maps  were  found  defective  by  your  office,  and  were  returned 
for  correction.  The  articles  of  incorporation  were  accepted  by  the 
Secretary  of  the  Interior,  July  25, 1891,  and  are  now  on  file  in  your 
office. 

The  map  was  thereafter  refiled  several  times  and  returned  for  correo- 
tion,  and,  finally,  upon  March  27, 1894,  the  map,  field  notes  and  other 
papers  were  returned  for  correction  to  the  local  office,  at  Tucson,  Ari- 
zona, with  instructions  to  forward  a  copy  of  your  office  letter,  with  the 
enclosed  map  and  papers,  to  the  proper  officer  of  the  company. 

The  local  office,  prior  thereto,  had  been  notified  by  the  secretary  of 
the  Peoria  Oanal  Company  that  his  company  had  purchased  and  had 
a  conveyance  of  the  canal,  dam  and  all  property  of  the  Gila  Bend  Res- 
ervoir and  Irrigation  Company,  but  on  April  19, 1894,  the  secretary  of 
the  latter  company  made  formal  demand,  in  writing,  for  the  map  and 
papers. 

In  response  to  a  letter  of  inquiry  from  the  register  of  the  local  office, 
on  April  22, 18114,  James  McMillan,  as  receiver  of  the  Gila  Bend  Reser- 
voir and  Irrigation  Company,  the  Arizona  Construction  Company,  and 
the  Peoria  Canal  Company,  assked  that  the  map  be  delivered  to  him. 

On  April  23, 1894,  the  said  register  advised  the  receiver  that,  in 
face  of  tlie  demand  and  protest  of  the  Gila  Bend  Company,  the  maps 
would  be  held  until  the  question  of  ownership  thereto  was  settled,  but 
stating,  however,  tliat  if  the  judge  of  the  district  court  of  Arizona, 
appointing  the  receiver,  would  order  that  the  map  be  delivered  to  the 
receiver  and  not  to  the  officers  of  the  Gila  Bend  Company,  such  order 
would  be  obeyed.  It  appears  that  the  judge  declined  to  make  this  order, 
for  the  reason  that  he  had  no  jurisdiction  or  control  of  the  papers  in 
the  custody  of  the  land  office. 
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The  request  of  the  Gila  Bend  Company  for  the  papers  was  denied 
by  the  register^  and  the  adverse  claimants  were  notified  of  their  right 
to  apply  for  a  hearing  within  thirty  days. 

From  this  decision  the  Gila  Bend  Company  appealed.  Its  appeal 
was  filed  within  time,  but  was  not  served  upon  the  adverse  parties,  and 
its  attorney  insists  that  no  service  thereof  was  necessary.  Your  office, 
in  reviewing  the  matter,  on  June  12, 1895,  held  that  such  service  of  the 
notice  of  appeal  was  necessary,  and  under  Rule  48  of  Practice  dis- 
missed the  appeal,  recognizing  the  decision  of  the  register  as  finaL 

Considering  the  proceeding  upon  its  merits,  your  office  held  that  the 
receiver  of  the  Gila  Bend  and  the  other  comx>any  was  entitled  to  the 
papers  for  the  purpose  of  making  the  required  corrections. 

The  nmtter  is  before  the  Department  upon  the  record  of  the  proceed- 
ings transmitted  by  your  office. 

It  is  contended  that  the  register  alone  had  no  authority  to  decide  the 
matter  and  erred  in  his  decision,  and  that  as  different  suits  and  pro- 
ceedings are  pending  in  the  courts  of  Arizona  and  in  the  supreme  court 
of  the  United  States,  contesting  the  validity  of  the  appointment  of  a 
receiver,  the  status  in  quo  should  be  preserved,  at  least,  and  that  pend- 
ing such  litigation  no  ruling  should  be  made  by  the  Department  that 
would  tend  to  confuse  or  prejudice  the  rights  of  any  of  the  parties 
litigant. 

It  is  immaterial  that  the  order  appointing  a  receiver  may  have  been 
improper  or  erroneous.    No  one  can  interfere  with  the  possession  of 
such  an  officer  of  the  court  on  the  ground  that  the  order  appointing 
him  ought  not  to  have  been  made.     It  is  enough  that  the  order  of  the 
court  is  a  subsisting  order.    20  Am.  and  Eng.  Encyc.  Law,  13G,  142, 
and  cases  cited.    The  order  of  tlie  court  appointing  the  receiver,  a  cer- 
tified copy  of  which  accompanies  the  paper?,  is  broad  enough  to  author- 
ize him  to  demand  the  papers,  in  order  to  perfect  the  title  to  the  right 
of  way  of  the  Gila  Bend  Company.    Ue  is  appointed  as  the  custodian 
of  the  court  of  all  and  singular  the  property,  franchises,  rights  and 
choses  in  action  of  the  property  of  such  corporation,  including  such 
rights  therein  as  may  be  determined  to  vest  in  the  other  corporations 
and  the  individual  parties  to  the  suit.     He  is  given  by  the  order  the 
usual  powers  of  receivers,  and  is  directed  to  repair,  rebuild  and  protect 
the  dam  on  the  property  against  loss  or  damage  by  flood,  and  to  save 
the  same  and  all  of  the  property  from  loss,  and  it  is  directed  that  the 
possession  of  the  proi)erty  be  surrendered  to  him.    He  is  admitted  to 
be  in  possession  of  the  property,  which  is  the  possession  of  the  court 
appointing  him.    It  would  seem  that  he  has  clearly  the  right  to  pre- 
serve, protect  and  use  the  property,  and  to  prevent  its  waste  or  destruc- 
tion, not  only  by  making  necessary  repairs,  but  also  to  preserve  its 
franchise,  and  to  secure  its  right  of  way,  an  imporiant  franchise,  by 
taking  all  required  steps  to  perfect  its  application  therefor.    In  all 
things  he  is  under  the  direction  and  control  of  a  court  having  assumed 
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jansdiction  and  control  of  the  property  in  order  to  preserve  the  rights 
of  all  of  the  parties  litigant  thereto,  and  it  can  not  be  considered  that 
his  possession  is  adverse  to  the  rights  of  any  party  to  the  sait,  wherein 
he  was  appointed.  Occupying  such  a  fiduciary  relation  as  he  does 
toward  the  Gila  Bend  Reservoir  and  Irrigation  Company  and  the  other 
litigants,  whatever  action  he  may  take  in  the  premises  must  be  con- 
sidered as  a  matter  enjoined  upon  him  by  the  court  under  whose  direc- 
tion and  control  he  acts,  and  for  the  best  interests  of  all  of  the  parties 
litigant  according  to  their  respective  rights. 

The  decision  in  the  local  office  was  by  the  register  alone,  and  objec- 
tion is  taken  to  its  validity  on  that  ground.  This  does  not  preclude 
the  Department  or  the  General  Land  Office  from  deciding  the  proceed- 
ing on  its  merits.    Knight  v,  Deaver,  20  L.  D.,  387. 

The  decision  of  your  office  is  affirmed,  and  the  papers  applied  for  will 
be  surrendered  by  the  local  office  to  the  receiver  of  the  Gila  Bend 
Beservoir  and  Irrigation  Company,  upon  his  demand  therefor,  in  case 
he  furnishes  satisfactory  proof  that  he  is  acting  in  that  capacity. 


Eyan  v.  Bakeb. 

Motion  for  review  uf  departmental  decision  of  November  23, 1897, 
25  L.  D.,  399,  denied  by  Secretary  Bliss,  February  7,  1898. 


Heirs  of  Is'igholas  Kodriguez. 

Motion  tor  review  of  departmental  decision  of  December  11,  1897, 
25  L.  D.,  491,  denied  by  Secretary  Bliss,  February  7,  1898. 


RAriiKOAD  GRANT— WITHDRAW ALr-SETTLEMENT  RIGHT. 

Iowa  Railroad  Land  Co.  v.  Beatlby. 

Prior  to  the  filing  of  the  maps  showing  the  definite  location  of  the  modified  line  of 
road,  under  the  act  of  June  2,  1864,  there  was  no  authority  for  the  withdrawal 
of  the  even  sections  within  the  six  mile  limits  of  the  original  grant,  and  snch 
withdrawal,  when  made,  was  not  operative  upon  lands  included  within  home- 
stead entries. 

Lands  thus  excepted  from  the  withdrawal  made  in  aid  of  the  act  of  1864,  are  not 
subject  to  selecti<m  thereunder,  if  at  the  date  of  snch  selection  a  qualified  home- 
steader is  residing  thereon. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(W.  V.  D.)  8, 1898.  (O.  J.  W.) 

The  Iowa  Eailroad  Land  Company,  successor  to  the  Cedar  Bapids 
and  Missouri  Eiver  Bailroad  Company,  has  appealed  from  your  office 
decision  of  March  24, 1896,  holding  for  cancellation  its  selection  cover- 
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ing  the  N.  ^  of  the  NW.  i  and  the  NW.  i  of  the  NB.  J  of  Sec.  2,  T.  84  N., 
B.  44  W.,  Des  Moines  land  distrtet,  Iowa. 

Said  tract  is  within  the  six-mile  limits  adjusted  to  the  line  of  location 
under  the  act  of  May  15, 1856  (11  Stat.,  9),  and  was  selected  under  the 
provisions  of  the  act  of  June  2, 1864  (13  Stat.,  95),  on  August  23, 1884. 

The  act  of  June  2, 1864,  svpra^  authorized  the  modiAeation  of  the 
unconstructed  portion  of  this  road,  and  further  provided  that  when  the 
map  of  definite  location  of  the  modified  line  and  connecting  branch 
therein  provided  for  shall  be  filed  in  the  General  Laud  Office  ^^  the  Sec- 
retary of  the  Interior  shall  reserve  and  cause  to  be  certified  and  surveyed 
to  said  company  from  time  to  time,  as  the  work  progresses  on  the  main 
line,''  etc.,  etc.  As  held  in  the  case  of  Kailroad  Company  v.  Herring 
et  at.  (110  n.  S.,  27),  the  map  of  location  contemplated  by  the  act  of 
1864  was  not  filed  until  December  7,  1867. 

In  the  opinion  of  your  office  it  is  stated  tliat 

these  Inuds  and  other  lands  were  withdrawn  from  market  Jnne  16,  1864,  and  were 
restored  to  homestead  and  pre-emption  entry  Aufi^nst  25, 1864.  The  lands  were  again 
withdrawn  June  7, 1865 ;  and  again  restored  November  1, 1867.  Once  more  withdrawn 
Jnne  12, 1875,  ....  and  they  were  finally  restored  May  22, 1891.  St.  Paul  and  Sioux 
City  R.  R.  Co.  et  al.  (12  L.  D.,  541). 

One  Seth  Smith  made  homestead  entry  coveriug  this  tract  September 
23, 1867,  which  entry  was  canceled  upon  relinquishment  December  21, 
1870.  William  H.  Otto  made  homestead  entry  covering  this  land  Sep- 
tember 1, 1871,  which  entry  was  canceled  for  abandonment  July  15, 
1884.  John  Beatley  made  homestead  entry  covering  this  tract  August 
30, 1890,  alleging  settlement  April  3, 1882,  which  entry  is  still  of  record. 

By  your  office  letter  "F'^  of  January  27, 1894,  a  hearing  was  ordered 
to  determine  the  status  of  this  tract  at  the  date  of  the  company's  selec- 
tion. Upon  the  testimony  adduced  the  register  and  receiver,  on  Decem- 
ber 8, 1894,  rendered  a  joint  decision  as  follows: 

Ist.  John  Beatley,  deceased,  established  his  residence  npon  the  tract  of  land  in 
controversy  April  3, 1882,  and  with  his  family  (until  his  death  in  1891)  continued  to 
reside  npon  and  cultivate  the  same,  and  since  his  death  his  widow,  Senea  Beatley, 
and  family  have  resided  npon  and  cultivated  the  land.  That  the  improvements 
thereon  are  worth  about  $1,000. 

2nd.  That  on  August  30,  1890,  John  Beatley's  H.  £.  No.  1086,  was  allowed  and 
became  of  record. 

3rd.  The  Cedar  Bapids  &  Missouri  River  Railroad  Co.,  on  the  18th  day  of  July, 
1884,  filed  with  the  register  and  receiver  their  selection  of  this  tract,  with  other 
lands. 

4th.  That  prior  to  November  18,  1887,  Herdschel  Van  Shaak  applied  to  enter  as  a 
timber  culture  claim  the  tract  in  controversy. 

We  are  of  opinion  that  the  selection  of  the  C.  R.  &  M.  R.  R.  R.  Co.,  should  be 
canceled  for  the  reason  that  it  was  made  at  a  time  when  the  improvements  and  set- 
tlement of  John  Beatley  were  so  notorious  as  to  confer  no  rights  upon  said  company. 

We  are  of  the  opinion  that  the  attempted  entry  of  Herdschel  Van  Shaak  conferred 
no  right  as  against  the  settlement  and  improvements  of  John  Beatley,  and  that  the 
same  should  be  rejected. 

We  are  of  the  opinion  that  H.  £.  No.  1086  is  and  should  be  held  in  full  force  and 
effect. 

Thirty  days  from  receipt  of  notice  is  allowed  for  appeal. 
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From  this  action  the  coiDpany  appealed  and  ou  March  24, 1806,  you 
sustained  the  action  of  the  local  officers  aud  held  for  cancellation  the 
couipaoy's  selection,  from  which  action  the  company  has  appealed  to 
this  Department.  In  its  appeal  the  following  assignments  of  error  are 
made: 

(1)  lu  fsiUng  to  hold  that  the  act  of  June  2, 1864  (13  Stat.,  95),  ameudutory  of  the 
act  of  May  15,  1856  (U  Stat.,  9),  noder  which  appellapt  claima,  created  a  legielatiTe 
withdrawal  of  the  land  in  question  upon  the  definite  location  of  appellant's  modified 
line  of  route,  and  that  by  reason  of  such  legislative  withdrawal  the  NW.  I  of  the 
N£.  i  of  said  section,  being  then  free  from  any  kind  of  claim  or  entry,  became 
reserved  from  settlement  and  entry,  aud  hence  was  a  bar  to  the  subsequent  home- 
stead entry  of  William  H.  Otto  and  the  olaim  of  John  Beatley,  deceased  husband  of 
said  Senea  Beatley. 

(2)  In  failing  t<o  hold  that  upon  the  cancellation  of  homestead  entry  404,  made 
September  23^  1867,  by  Seth  Smith  on  December  21,  1870,  the  land  included  therein, 
to  wit,  the  N.  i  of  the  NW.  ^,  Sec.  2,  aforesaid,  became  by  reason  of  such  legislative 
withdrawal  reserved  f^om  appropriation  under  the  settlement  laws,  pending  the 
exercise  of  the  right  of  selection  by  appellant  or  its  vendor,  the  Cedar  Rapids  and 
Missouri  Biver  Railroad  (/ompany. 

As  tlins  presented  the  case  is  in  all  important  particulars  similar  to 
that  of  the  Iowa  Railroad  Land  Co.  v.  Ertel  (10  L.  D.,  176),  in  which 
it  was  held  that  under  the  act  of  tTune  2, 1864,  svpra^  the  light  of  the 
company  to  even  sections  within  the  six-inile  limits  of  the  grant  of  May 
15, 1856,  does  not  attach  until  selection  and  that  the  right  of  selection 
can  not  be  exercised  until  after  the  definite  location  of  the  modified 
line.    It  was  further  lield  in  said  opinion: 

Until  this  entire  line  was  established  and  the  map  showing  such  definite  location 
was  filed  in  the  General  Land  Office,  there  was  no  authority  in  the  Secretary  to 
withdraw  these  lands  because  the  direction  in  the  act — that  when  the  line  is  estab- 
lished and  definitely  located  the  Secretary  shall  reserve  the  lands — is  an  implied 
prohibition  against  the  power  to  withdraw  or  reserve  them  before  that  time,  and 
the  withdrawal  of  the  Secretary,  when  properly  made,  can  not  operate  upon  land  to 
which  a  homestead  right  bad  attached  but  such  lands  were  expressly  excluded  there- 
fi:om  by  the  terms  of  the  act. 

At  the  time  of  the  filing  of  the  map  showing  the  location  of  the 
modified  line  as  well  as  the  date  of  the  executive  withdrawal  -which 
followed  the  filing  of  said  map,  the  lands  in  question  were  embraced 
in  homestead  entries  of  record. 

It  must  be  held,  therefore,  that  the  tract  in  question  was  never 
reserved  on  account  of  this  grant,  at  least  not  prior  to  the  filing  of  the 
company's  selection  list,  August  23, 1884. 

The  record  made  at  the  hearing  ordered  by  your  office  clearly  shows 
that  long  prior  to  the  filing  of  said  list  John  Beatley,  together  with  his 
family,  had  begun  a  residence  upon  the  land,  which  has  since  been 
continued  and  the  land  improved  to  great  value. 

It  is  clear,  under  the  decisions  of  the  courts,  that  no  title  passes  to 
Indemnity  lands  until  the  approval  of  the  company's  list  of  selections 
by  the  Secretary  of  the  Interior,  and  in  view  of  the  showing  made  in 
this  case  your  office  decision  is  affirmed  and  you  are  directed  to  cancel 
the  company's  selection  of  the  tract  in  question. 
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It  appears  from  tlie  record  transmitted  that  Senea  Beatley,  widow 
of  John  Beatley,  deceased,  has  made  proof  upon  the  entry  made  Aogast 
30, 1890,  and  that  final  certificate  issaed  May  5, 1896. 

If  said  proof,  npon  examination,  is  found  regular  and  satisfactory, 
patent  will  issue  upon  the  entry. 


APPLICATION  TO  ENTER-INTERVENTNG  ADVEBSE  CLAIM, 

McCouNAOK  V.  Violet  (On  Kbvibw). 

An  application  to  enter  embracing  in  part  land  covered  by  the  prior  entry  of  anotber, 
while  pending,  serves  to  protect  the  rights  of  the  applicant  as  to  the  land  open 
to  entry. 

Secretary  Bliss  to  the  GommissUyner  of  the  Qeneral  Land  Office^  February 
(W.  V.  D.)  8, 1898.  (C.  J.  G.) 

This  ease  involves  lot  10  of  Sec.  3,  T,  11  N.,  R.  3  W.,  containing  16.24 
acres,  in  Oklahoma  laud  district,  Oklahoma. 

On  December  4,  1895,  (21  L.  1).,  451-  there  entitled  McCormack  v. 
Violet),  this  Department  rendered  a  decision  in  the  case,  affirming  your 
office  decision  of  July  31, 1894,  rejecting  James  M.  McCornack's  appli- 
cation to  make  homestead  entry  of  lots  6^  7,  8,  9  and  10  of  section  3 
aforesaid,  for  conflict  with  Oscar  H.  Violet's  homestead  entry  No.  6695 
of  said  lot  10.    The  said  decision  contains  the  following  paragraph : 

The  time  prescribed  by  law  for  the  exercise  of  MoCormaok's  preference  right  has 
expired.  Nevertheless,  if  there  be  no  intervening  adverse  right  under  the  rule  pre- 
scribed in  AUen  r.  Price  (15  L.  D.,  42^4),  and  in  circular  of  March  30,  1893  (16  L.  D., 
S34),  or  otherwise,  your  office  will  permit  McCormack  to  make  entry  of  lots  6,  7,  8 
and  9,  of  section  3,  T.  11  N.,  B.  3  W.,  within  thirty  days  after  service  of  notice  of 
this  decision,  if  he  elect  to  do  so. 

On  February  1,  1897,  your  office  transmitted  to  this  Department 
McCornack's  petition  for  reconsideration  and  modification  of  the  fol- 
lowing sentence  contained  in  said  departmental  decision,  to  wit,  ^<The 
time  prescribed  bylaw  for  the  exercise  of  McCormack's  preference  right 
has  expired."  This  petition  was  filed  because  your  office,  on  November 
28, 1896,  in  a  decision  rendered  in  the  case  of  Thomas  J.  Bailey  v.  James 
M.  McOornack  (a  copy  of  which  was  filed  with  the  petition),  construed 
the  words  quoted  above  to  be  an  authoritative  departmental  decision 
adverse  to  the  exercise  by  McOornack  of  the  preference  right  to  enter 
lots  6,  7,  8  and  9,  which  he  claims  as  successful  contestant  in  the  case 
of  Eichelberger  v.  Calhoun,  McCornack,  Bailey  and  Violet,  finally 
decided  by  this  Department  on  July  12,  1894  (291  L.  and  R.,  62).  The 
petition  in  effect  asks  for  the  construction  or  explanation  of  the  true 
intent  and  meaning  of  the  decision  complained  of. 

The  case  of  Bailey  v.  McCornack  aforesaid  is  now  pending  before  the 
Department  on  appeal  by  McCornack,  which  presents  for  adjudication 
the  same  questions  as  are  presented  by  the  petition  aforesaid.  The 
appeal  and  petition  will  therefore  be  considered  together. 
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The  facts  iu  this  case  are  as  follows :  On  April  23, 1889,  Calvin  A. 
Oalhoun  made  homestead  entry  for  lots  6, 7, 8  and  9,  of  the  N  W.  ^  of 
Sec.  3  aforesaid,  lying- contiguous  to  each  other  on  one  side  of  the  North 
Canadian  river,  and  lot  10  of  the  same  quarter-section  on  the  opposite 
side  of  said  river.  At  that  time  the  North  Canadian  was  a  meandered 
stream  and  was  so  delineated  on  the  official  township  plat;  hence  the 
subdivision  of  the  said  quarter-section  into  lots.  May  21,  1889,  one 
Theodore  W.  Eichelberger  filed  affidavit  of  contest  against  Calhoun's 
entry,  and  May  27th  following,  James  M.  McCornack  contested  both 
Calhoun  and  Eichelberger.  January  25, 1890,  one  Robert  H.  Linthicum 
filed  a  contest  against  Calhoun's  entry  as  to  lot  10,  alleging  that  said 
lot  was  not  contiguous  to  the  remaining  lots  of  the  entry,  being  sepa- 
rated therefrom  by  a  meandered  stream,  and  that  Calhoun  had  wholly 
abandoned  said  lot  10.  February  7,  1890,  your  office  suspended  Cal- 
houn's entry  and  allowed  him  thirty  days  within  which  to  relinquish 
the  land  on  one  side  or  the  other  of  the  river.  March  17, 1890,  Calhoun 
relinquished  lot  10  and  March  18, 1890,  one  Oscar  H.  Violet,  apparently 
without  objection  from  Linthicum,  made  homestead  entry  therefor,  and 
Lintliicum  no  longer  appears  iu  the  case.  June  20,  1890,  Thomas  J. 
Bailey  filed  an  affidavit  of  contest  against  Calhoun,  Eichelberger  and 
McCornack.  October  20, 1890,  a  hearing  was  had,  and  upon  the  record 
made  up  the  local  officers  recommended  the  cancellation  of  Calhoun's 
entry,  the  dismissal  of  the  contests  of  Eichelberger  and  Bailey,  and 
the  award  of  preference  right  of  entry  to  McCornack. 

On  May  29, 1891,  in  the  case  of  Hattie  Fuhrer  (12  L.  D.,  566),  this 
Department  held  that  the  north  fork  of  the  Canadian  river  should  not 
have  been  meandered,  and  that  thereafter  it  should  not  be  regarded  as 
a  meandered  stream. 

On  June  8, 1892,  your  office  on  appeal  by  Calhoun,  Eichelberger  and 
Bailey,  affirmed  the  decision  of  the  local  office,  and  on  November  22, 

1893,  this  Department  affirmed  the  concurrent  decisions  below,  which 
action  was  promulgated  by  your  office  on  December  12,  1893.  It  was 
stated  in  your  said  office  decision  that  '^  the  parties  appear  ta  have 
acquiesced  in  the  relinquishment  of  lot  10,  included  in  the  entry  in 
question,  and  the  contest  has  proceeded  in  respect  to  the  remaining 
tracts; "  and  also,  in  the  said  departmental  decision,  that  ^<  the  parties 
to  the  record  appear  to  have  all  acquiesced  in  said  relinquishment,  and 
lot  10  is  not  now  in  controversy." 

In  the  meantime,  on  August  14, 1893,  Violet  made  final  proof,  and  on 
December  29, 1893,  was  awarded  final  certificate  for  lot  10.    January  2, 

1894,  McCornack  made  application  to  enter  lots  6,  7,  8, 9  and  10,  which 
was  rejected  for  conflict  with  Violet's  entry.  January  10  and  16, 1894, 
respectively,  Bailey  and  Calhoun  filed  motions  for  review  of  depart- 
mental decision  of  November  22, 1893,  which  were  denied  July  12, 1894. 
On  July  31, 1894,  your  office  affirmed  the  action  of  the  local  office  in 
rejecting  McCornack's  application  to  enter  all  the  land  formerly  covered 
by  Calhoun's  entry,  but  allowed  him  the  usual  time  for  appeal  or  thir^ 
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days  to  enter  lots  6,  7,  8  and  9.  McGornack  appealed.  August  16, 
1894,  Bailey  filed  an  application  to  enter  said  lots  6,  7,  8  and  9,  which 
was  suspended  to  await  final  action  on  McGornack's  appeal.  Decem- 
ber 4, 1895,  this  Department  affirmed  the  action  of  your  office  in  reject- 
ing McGornack's  application,  concluding  with  the  paragraph  heretofore 
quoted.  December  23, 1895,  but  before  the  departmental  decision  was 
promulgated  by  your  office,  McGornack  filed  a  waiver  of  his  appeal^ 
also  an  application  for  lots  G,  7,  8  and  9,  which  was  placed  of  record 
the  same  day.  December  26,  1895,  the  local  office  rejected  Bailey's 
suspended  application  for  conflict  with  McGornack's  entry.  From  this 
action  Bailey  appealed,  and  on  }^ovember  28, 1896,  your  office  reversed 
the  said  action  and  held  McGornack's  entry  subject  to  Bailey's  "supe- 
rior" right.  McGornack's  appeal  i'rom  your  said  office  decision  is  now 
before  this  Department,  as  hereinbefore  stated. 
Your  said  office  decision  of  Kovember  28,  1896,  is  as  follows: 

Bailey's  application  to  enter  was  filed  after  the  Department  had  direoted  the  can- 
cellation of  Calhoun's  entry.  It  was  suspended  pending  McCormack's  application  to 
enter.  He,  McCormack,  allowed  his  preferred  right  of  entry  to  expire  as  decided  by 
the  Hon.  Secretary  in  his  aforesaid  decision  of  December  4,  1895,  21  L.  D.,  451,  and 
his  application  to  enter,  filed  December  23,  1895,  had  no  connection  with  the  foimer 
proceedings,  or  litigation.  So  far  as  that  appIicatioD  is  concerned,  he  stood  as  a 
stranger.  It  was  an  independent  transaction,  an  attempt  by  him  to  secure  the  land 
separate  and  apart  from  his  former  attempts  to  secure  the  object.  Bailey's  rights 
under  his  application  of  August  16,  1894,  had  intervened,  aud  McConuack's  applica- 
tion should,  for  that  reason  have  been  rejected. 

The  appeal  assigns  as  error  the  whole  of  said  finding. 

It  is  obvious  from  the  statement  of  facts  in  this  case  that  upon 
Calhoun's  relinquishment  of  lot  10  and  entry  thereof  by  Violet,  under 
the  circumstances  stated,  the  said  lot  was  eliminated  from  the  con- 
troversy. McGornack's  application  of  January  2, 1894,  was  filed  within 
thirty  days  after  notice  of  the  departmental  decision  of  November  22, 
1893,  which  awarded  him  the  preference  right  to  make  entry  of  lots 
6,  7,  8  and  9.  In  view  of  the  fact  that  he  included  in  his  application 
lot  10,  which  at  the  time  was  not  subject  to  entry,  the  question  arises 
whether  said  application,  together  with  the  appeal  taken  from  the 
rejection  thereof,  as  a  whole,  can  be  considered  as  operative  to  with- 
hold lot«  6,  7,  8  and  9,  which  were  subject  to  entry,  from  any  other  dis- 
position, until  final  action  on  the  appeal. 

There  can  be  no  doubt  that  the  application  was  properly  rejected  so 
far  as  said  lot  10  is  concerned.  But  because  of  its  rejection  as  a  whole, 
it  does  not  follow  that  McGornack  lost  his  rights  thereunder  as  to  lots 
6,  7, 8  and  9.  These  lots  were  subject  to  entry,  and  the  application  was 
therefore  one  which  might  have  been  allowed  as  to  them  and  rejected 
as  to  lot  10.  See  the  case  of  McGreary  v,  Wert  et  al.  (21  L.  D.,  145), 
in  which  it  was  held  (syllabus) : 

An  application  to  enter  conflicting  in  part  with  the  prior  entry  of  another  may  be 
allowed  as  to  the  part  not  in  conflict  and  rejected  as  to  the  remainder. 

12209— VOL  26 11 


162  DECISIONS    RELATING   TO   THE    PUBLIC   LANDS. 

And  in  the  case  of  Lindsey  v,  Adams  (21  L,  D.,  444),  based  on  the 
case  of  Cornelius  v.  Kessel  (128  U.  S.,  456),  it  was  held  that — 

The  fact  that  an  application  to  enter  embraced  in  part  land  not  subject  to  entry, 
does  not  defeat  the  right  of  the  applicant  to  such  portion  of  the  land  as  is  open  to 
appropriation. 

See  also  Duucansou  v,  Duucanson,  25  L.  D.,  108. 

It  is  true  that  McCornack  applied  to  enter  the  whole  tract  after  lot 
10  had  been  expressly  declared  to  be  not  subject  to  entry  and  after 
he  had  been  served  with  notice  to  that  effect.  But  the  Department 
is  inclined  to  the  belief  that,  under  the  circumstances,  he  took  this 
action  in  good  faith.  His  contest  was  originally  against  all  the  land 
embraced  in  Calhoun's  entry,  and  Calhoun  relinquished  lot  10  because 
the  same  was  not  contiguous  to  the  remaining  lots  of  the  entry,  being 
separated  therefrom  by  the  Korth  Canadian  river,  which  was  at  that 
time  held  to  be  a  meandered  stream.  The  Department  subsequently, 
in  the  case  of  Hattie  Fuhrer,  supra,  held  that  said  river  should  not  have 
been  meandered,  thus  reversing  the  holding  upon  which  decision  against 
McCornack  was  based.  From  this  it  may  fairly  be  presumed  that 
McCornack  was  honestly  misled  into  including  lot  10  in  his  application, 
in  the  belief  that  under  the  changed  ruling  he  was  entitled  to  that  also, 
which  would  have  been  the  case  but  for  the  intervening  entry  of  Violet, 
in  the  absence  of  any  claim  by  Linthicum. 

McCornack's  application  of  January  2,  1894,  was  a  good  and  valid 
application  as  to  lots  6,  7,  8  and  9.  The  subsequent  proceedings  had 
thereon  were  directed  to  the  status  of  lot  10  merely,  and  upon  their  set- 
tlement his  right  as  to  the  remaining  lots  became  effective  as  of  the 
date  of  said  application.  During  the  pendency  of  these  proceedings, 
as  we  have  seen,  said  remaining  lots  were  reserved  from  other  disposi- 
tion. Hence,  Bailey's  application  of  August  16,  1894,  can  not  be 
regarded  as  an  intervening  adverse  right.  The  second  application, 
filed  by  McCornack  December  23,  1895,  was  merely  ancillary  to  the  one 
of  January  2, 1894,  and  can  not  be  held  as  a  waiver  of  any  rights  there- 
under, and  the  entry  allowed  will  be  treated  as  though  allowed  under 
the  former  application. 

The  statement  in  the  departmental  decision  of  December  4, 1895,  that 
"the  time  prescribed  by  law  for  the  exercise  of  McCornack's  preference 
right  has  expired,"  was  unnecessary  to  the  decision  of  that  case  and 
will  not  therefore  be  regarded  as  an  adjudication  of  that  question. 

The  action  taken  with  regard  to  lot  10  is  final,-  the  petition  and 
appeal  do  not  seek  a  reversal  of  that  portion  of  the  departmental 
decision  awarding  said  lot  to  Violet. 

Your  office  decision  of  November  28,  1896,  holding  McCornack's 
entry  subject  to  '^Bailey's  superior  right  of  entry"  is  hereby  reversed, 
and  McCornack's  entry  will  be  allowed  to  stand.  McCornack's  petition 
is  disposed  of  in  his  favor  without  the  formality  of  entertaining  the 
the  same,  as  opposing  counsel  had  notice  thereof,  and  filed  briefs  in 
reply  thereto. 
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PRACnC^E    MOTION  FOR  REHEARING -NEW  CONTEST. 

Lark  v.  Livinoston. 

A  decisiou  of  the  Department  denying  a  motion  for  rehearing  does  not  preclude  the 
General  Laud  Office  from  directing  an  inquiry,  in  the  nature  of  a  new  contest 
between  tbe  parties,  to  determine  questions  arising  since  the  original  hearing. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  8,  1898.  (C.  J.  W.) 

On  March  11, 1896,  your  office  reversed  the  local  officers  in  upholding 
the  homestead  entry  of  Jessie  O.  Livingston,  for  the  SE.  J  of  Sec.  31, 
T.  27  N.,  R.  5  W.,  made  at  Enid,  Oklahoma,  October  6,  1893,  and  held 
said  entry  subject  to  the  prior  settlement  of  plaintiff,  Joseph  Lark,  who 
filed  contest  against  the  entry  on  the  day  it  was  made. 

Defendant  appealed  from  your  office  decision,  and  on  July  27, 1897 
[unreported],  the  case  was  considered  here  and  your  office  decision 
affirmed. 

Defendant  moved  for  review  of  said  departmental  decisiou,  which 
was  denied  on  September  27, 1897.  The  defendant  has  tiled  a  motion 
for  rehearing  in  said  case,  supported  by  affidavits  tending  to  show  the 
abandonment  of  the  laud  by  plaintiff  since  the  date  of  the  hearing. 
The  acts  charged  are  not  proper  ground  for  rehearing  of  the  present 
case,  and  the  motion  is  denied,  but,  as  held  in  the  ca^es  of  Griffin  v. 
Smith  (25  L.  D.,  329),  and  Gorbin  v,  Dorman  (ib.,  471),  the  decision  of 
the  Department  denying  the  motion  for  rehearing  does  not  preclude 
your  office  from  directing  an  inquiry  in  the  nature  of  a  new  contest  to 
determine  questions  arising  since  the  original  hearing. 


APPLICATION  TO  ENTER— ^VDVERSE  CL.AIM. 

Haseins  V.  Addison  et  al. 

An  application  to  enter,  embracing  in  part  land  not  open  to  entry,  while  pending, 
operates  to  protect  the  riglit  of  the  applicant  as  to  such  portion  of  the  land  as 
may  be  subject  to  appropriation  at  the  date  of  his  application. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  5,  1898.  (W.  A.  E.) 

On  April  23, 1892,  Eva  Haskins  filed  homestead  application  for  lots 
1,  2,  5,  and  6,  of  Sec.  17,  T.  11  K,  E.  7  W.,  Oklahoma,  Oklahoma,  land 
district.  This  application  was  rejected  by  the  local  officers  for  conflict 
with  the  homestead  entry  of  Tilghman  H.  Addison,  made  June  17, 1891, 
for  lots  1  and  2  of  said  section. 

On  April  27, 1892,  William  H.  Wall  filed  a  soldier's  declaratory  state- 
ment tor  lots  5  and  6  of  said  section  17,  being  that  portion  of  the  land 
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embraced  in  Haskins'  applicatioD  whicb  was  not  covered  by  Addisou's 
entry. 

On  May  19,  1892,  Haskius  appealed  from  tbe  rejection  of  her  appli- 
cation, and  tbis  appeal  was  dismissed  by  your  office  on  August  27, 1892, 
for  tbe  reason  that  there  wa8  no  evidence  of  service  of  the  appeal  upon 
Addison,  tbe  adverse  claimant  of  record. 

On  September  27, 1892,  Haskins  filed  motion  for  review  of  your  office 
decision  dismissing  ber  appeal.  It  was  alleged  in  this  motion  that  she 
bad  settled  on  the  land  applied  for  by  her  on  April  19, 1892;  that  Addi- 
son bad  abandoned  his  claim  to  lots  1  and  2;  and  that  she  had  filed 
affidavit  of  contest  against  Addisoii's  entry.  She  therefore  asked  that 
her  application  be  accepted  and  suspended  to  await  the  result  of  her 
contest,  and  that  Wall's  declaratory  statement  be  held  subject  to  her 
right  to  make  entry.  It  does  not  appear  from  the  record  when  this 
affidavit  of  contest  referred  to  by  her  was  filed.  Notice  thereof,  how- 
ever, was  served  upon  Addison  on  September  5, 1892,  but  it  does  not 
appear  that  a  hearing  lias  been  bad  or  any  further  action  taken  thereon. 

On  September  28, 1892,  Wall  made  homestead  entry  for  the  lots  cov- 
ered by  bis  soldier's  declaratory  statement. 

On  March  3, 1896,  your  office  denied  Haskins'  motion  for  review,  and 
on  May  12,  1896,  she  filed  appeal  to  the  Department. 

Haskins'  homestead  application  was  properly  rejected  by  the  local 
officers  so  far  as  lots  1  and  2  were  concerned — those  lots  being  covered 
at  that  time  by  Addison's  entry.  If  she  had  any  settlement  rights  on 
those  lots,  her  proper  course  would  have  been  to  contest  Addison's 
entry,  secure  its  cancellation  and  then  file  her  application.  Tbe  prin- 
cipal question,  we  have  to  consider  here,  then,  is,  whether  or  not  that 
application  gave  ber  any  right  to  lots  5  and  6,  which  were  vacant  and 
unappropriated  at  tbe  time  she  filed  said  application. 

In  the  case  of  McCreary  v.  Wert  et  al.,  21  L.  D.,  145,  it  was  held  that 
an  application  to  enter  conflicting  in  part  with  the  prior  entry  of 
another  may  be  allowed  as  to  the  part  not  in  conflict  and  rejected  as  to 
the  remainder.  Again,  in  the  case  of  Lindsey  v.  Adams,  21  L.  D.,  444, 
it  was  held  that  the  fact  that  an  application  to  enter  embraces  in  part 
land  not  subject  to  entry  does  not  defeat  tbe  right  of  the  applicant  to 
such  portion  of  tbe  land  as  is  open  to  appropriation. 

It  was  error  on  the  part  of  the  local  officers,  therefore,  to  reject  her 
application  as  to  the  portion  of  the  land  not  in  conflict  with  Addison's 
entry.  She  has  preserved  ber  right  to  said  lots  5  and  6  by  her  succes- 
sive appeals  to  your  office  and  to  the  Department,  and  her  claim  to 
those  lots  is  superior  to  that  of  Wall,  who  entered  subsequent  to  the 
date  of  her  application. 

You  will  therefore  call  upon  Wall  to  show  cause  why  his  entry  should 
not  be  held  subject  to  Haskins's  superior  right  to  make  entry  for  said 
lots  5  and  6. 
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IIOME8TEAI>    CONTEST-  RESIDENC'E. 

FoRSLOF  V.  Geary. 

Rej^idence  is  not  acqaired  by  goinp^  upon  and  visiting  land  solely  for  the  purpose  of 
complying  with  the  letter  of  the  law;  the  a<;t8  of  going  upon  the  land,  and  the 
occnpancy  thereof,  mast  concur  with  the  intent  to  make  it  a  permanent  home  to 
the  exclusion  of  one  elsewhere. 

Secretary  Bliss  to  the  GoinmisKioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  8,  1898.  (J.  L.  McO.) 

John  H.  Orary,  on  April  25, 1894,  made  bomestead  entry  for  the  8W.  J 
of  Sec.  15,  T.  153  N.,  R.  62  W.,  Grand  Forks  land  district.  North  Dakota- 

On  May  5, 1895,  Andrew  Forslof  filed  affidavit  of  contest  (dated  May 
2,  1S95),  which  was  served  on  the  16th  of  the  same  month,  alleging 
that  defendant  had  never  resided  on  said  land,  and  had  wholly  aban- 
doned the  same. 

The  hearing  was  had  coniraencing  June  17, 1895,  before  the  judge  of 
the  county  court  of  Kamsey  county,  and  occupied  five  days. 

The  local  officers,  on  July  20, 1895,  rendered  decision  in  favor  of  the 
defendant  (Crary). 

The  contestant  (Forslof)  appealed  to  your  office;  which,  on  March 
10, 1896,  reversed  the  finding  of  the  local  office,  holding  that  the  entry- 
man  had  not,  prior  to  the  service  of  notice  in  the  case,  established  a 
home  or  residence  on  the  land  in  controversy  to  the  exclusion  of  one 
elsewhere;  therefore  it  reversed  the  decision  of  the  local  officers,  and 
held  Crary's  entry  for  cancellation. 

Orary  has  appealed  to  the  Department. 

He  alleges  two  errors.  The  allegation  that  your  office  erred  **  in  hold- 
ing the  entry  of  John  H.  Crary  for  cancellation"  is  not  sufficiently  spe- 
cific to  warrant  consideration.  There  remains  the  single  allegation  that 
your  office  erred  in  not  holding  '*that  the  defendant  had,  prior  to  the 
service  of  notice  in  this  case,  established  residence  upon  the  land  in 
controversy  to  the  exclusion  of  one  elsewhere." 

Counsel  for  the  defendant,  in  his  argument  in  support  of  his  appeal, 
lays  great  stress  u|>on  the  fact  that  "the  undisputed  testimony"  shows 
that  the  defendant  broke  nineteen  acres,  plowed  five  acres  thut  had 
previously  been  broken,  bought  lumber,  built  a  small  house  on  the  land, 
afterward  moved  a  larger  house  on  to  the  laud,  put  furniture  into  one 
of  the  houses,  hauled  a  load  of  firewood,  etc.  But  inasmuch  as  your 
office  in  no  degree  based  its  decision  upon  a  failure  to  impiove  or  culti- 
vate the  land,  this  "undisputed  testimony"  has  no  bearing  ujmn  the 
question  of  residence. 

The  land  in  controversy  is  situated  not  (luite  one  mile  from  the  vil- 
lage of  Crary,  North  Dakota.  The  defendant,  or  his  wife  (it  matters 
not  which),  was  proprietor  of  the  leading  hotel  in  said  village;  and  the 
contention  of  the  contestant  is  that  their  actual  home  was  that  hotel, 
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and  that  tho  defendant  was  keeping  up  a  merely  colorable  residence 
at  Lis  claim  by  visiting  it  occasionally  while  doing  or  overseeing  the 
doing  of  farm  work  upon  it,  and  sleeping  upon  it  at  rare  intervals. 

The  defendant  testifies  that  be  <<  established  residence"  upon  the  land 
on  iiTovember  14,  1804 — six  months  and  nineteen  days  after  bis  entry 
thereof^— by  going  out  to  the  land  and  sleeping  in  one  of  the  houses 
hereinbefore  mentioned,  upon  blankets  and  quilts  that  he  carried  with 
him  from  the  hotel  for  that  purpose.  He  slept  there  again  (he  thinks) 
on  the  night  of  the  IGth  of  November.  He  testifies  further:  "I  spent 
a  part  of  the  time  from  that  time  to  the  first  of  May  on  the  place'^;  but 
wliether  such  part  of  the  time  was  day  or  night,  workdays  or  Sundays, 
he  fails  to  state.  One  of  his  witnesses  testifies  that  he  staid  with  the 
defendant  on  his  claim  one  niglit  in  the  winter.    He  says: 

I  used  to  work  for  liiui,  and  he  wanted  me  to  go  out  and  keep  biin  company.  I 
was  awake  often,  and  put  wood  in  the  stove  to  keep  it  warm  in  there.  I  waked  up 
to  keep  the  tire  from  going  out.  I  did  not  go  out  to  sleep,  but  to  keep  company,  to 
play  cards  and  eat  and  drink. 

If  this  visit  was  not  on  the  14th  or  16tli  of  November,  it  would  appear 
to  have  been  shown  by  Crary  and  his  witnesses  that  he  spent  three 
nights  on  his  claim  between  the  date  of  entry  (April  25,  1894)  and  the 
Ist  of  May,  1895 — a  little  more  than  twelve  months. 

It  does  not  appear  that,  during  this  period,  his  wife  or  any  member 
of  his  family  had  been  on  the  claim.  The  defendant  testified  that  his 
wife  was  sick,  and  could  not  with  safety  take  up  her  residence  on  the 
land.  In  corroboration  of  this  statement  he  introduced  his  family 
physician,  who  testified  to  her  illness,  beginning  the  first  week  in 
August,  1804.  But  upon  being  asked:  ''Would  it  have  endangered 
her  health  to  be  taken  out  to  the  farm  and  taken  up  her  residence  there 
if  the  dwelling  had  been  warm  and  comfortable!"  he  replied,  "I  refuse 
to  answer  that  question."  This  action  on  his  part  is  'mentioned  in  the 
decision  of  your  office,  whereupon  said  physician  makes  an  affidavit, 
^vhich  is  filed  in  8upi)()rt  of  the  appeal,  in  which  he  alleges  he  was  in  a 
hurry  to  get  away,  and  did  not  want  to  be  delayed  to  answer  hypothet- 
ical questions. 

Contestant  Forslof,  on  May  1,  1895,  went  to  Devil's  Lake  (about  a 
dozen  miles  from  the  land  in  controversy),  and  there  arranged  with  an 
attorney  for  the  initiation  of  contest;  he  signed  and  swore  to  the  con- 
test affidavit  on  May  2nd ;  it  was  filed  in  the  land  office  at  Grand  Forks 
on  May  5th;  and  service  of  the  same  was  made  on  the  defendant  May 
16,  1895.  The  defendant  contends,  in  substance,  that  in  case  he  can 
not  be  considered  as  having  "established  residence  "on  the  land  on  the 
14th  of  November,  1895,  he  certainly  did  so  on  May  1, 1895,  previously 
to  service  of  notice  of  contest,  and  thereby  cured  his  ])reviou8  laches 
(if  any). 

This  contention  renders  it  important  to  consider  «\ith  especial  care 
the  testimony  relative  to  the  defendant's  residence  from  May  1,  1895, 
until  the  service  of  notice  upon  him. 
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His  own  testiniouy  relative  to  residence  subsequently  to  May,  1895, 
was  as  follows: 

On  the  first  day  of  May  I  moved  iiiy  wife  and  family  onto  the  land.  My  wife  and 
family  have  resided  continnonsly  on  the  land  since  May  1,  1895.  They  were  absent 
three  nights;  one  night  at  Devil's  Lake,  Decoration  night;  and  the  other  two  nights 
at  Crary  in  the  hotel;  they  were  in  town  and  got  caught  in  the  rain. 

The  above  is  all  the  defendant  testifies  to  relative  to  residence  on  the 
land  after  May  Ist,  not  only  until  May  16th  (date  of  service  of  notice), 
but  until  the  date  of  the  hearing. 

Several  of  Orary's  witnesses  testify  to  seeing  Mrs.  Crary  on  the  land 
on  the  morning  of  the  2ud  of  May.  Possibly  she  was  seen  on  the 
land  on  the  morning  of  the  3rd  of  May — but  it  appears  probable  that 
there  was  a  confusion  of  dates.  At  the  most  Mrs.  Orary  was  seen  on 
the  land  twice  between  May  1st  and  May  16,  1895  (never  before). 

Contestant  Forslof  testified  that  between  May  1st  and  May  16th, 
1895,  he  was  at  the  house  upon  the  land  in  controversy  three  or  four 
times;  that  he  looked  into  the  house,  but  no  one  was  there;  it  was  in 
the  daytime — either  forenoon  or  afternoon,  not  in  the  evening — when 
he  looked  in;  was  not  able  to  swear  that  somebody  may  not  have  slept 
there  nights. 

Earl  Parker  testified  that  he  owns  and  occupies  a  tract  adjacent  to 
that  in  controversy;  on  the  night  of  May  1,  1895,  Mr.  Crary  and  his 
wife  rode  out  to  their  claim,  about  eight  o'clock;  Crary  put  his  horse 
in  witness's  barn;  they  left  next  morning;  has  ''seen  them  going  out 
and  coming  in  from  the  land  in  dispute  three  or  four  times  a  week"; 
''saw  the  little  girl  there  once,  but  saw  no  other  members  of  the  family 
there  at  any  time." 

Dan  Boyd,  harness  maker,  testified  tO'  seeing  Mr.  and  Mrs.  Crary 
drive  by  his  harness  shop  several  times  a  week — going  out  toward  the 
land  about  8  o'clock  in  the  evening  and  coming  back  very  early  in  the 
morning. 

Caspar  Bye  testified  to  substantially  the  same  thing  as  the  preced- 
ing witness. 

Hans  Anderson  testified  that,  during  May,  1895,  he  boarded  at  Orary's 
hotel;  Mr.  Crary  managed  the  hotel,  and  took  pay  of  witness  for  his 
board;  Crary  ate  supper  at  the  hotel — is  not  certain  about  breakfast; 

his  family  were  there,  except  when  Ihey  would  take  a  drive  in  the  evening;  when 
they  took  a  drive  they  -v^ent  out  to  the  farm;  Mr.  Crary  told  mo  so— that  is  how  I 
know;  don't  know  whether  they  returned  that  night  or  not— they  would  be  there 
at  the  hotel  in  the  morning. 

Crary  testified  that  said  hotel — land,  building,  and  appurtenances — 
belong  to  his  wife.  The  register  of  deeds  for  that  county  was  introduced 
as  a  witness,  who  produced  the  records  of  his  office,  and  testified  that 
they  showed  that  said  hotel  property  had  been  deeded  to  "  John  H. 
Crary,"  and  that  there  was  no  deed  from  J.  H.  Crary  to  any  other  party 
upon  said  records.  Crary,  upon  being  recalled,  testified  that  he  had 
deeded  it  to  his  wife,  but  had  not  yet  sent  the  deed  to  the  county  seat 
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to  be  recorded.  Whether  Crary,  or  his  wife,  was  the  real  owner  of  the 
hotel  is  a  qnestiou,  however,  of  less  importance  than  the  defendant 
appears  to  regard  it — the  question  at  issae  being,  not  the  ownership  of 
the  so-called  "Orary's  hotel,"  but  the  residence  of  Crary. 

Forslol's  affidavit  charged  not  only  abandonment  of  the  tract  for 
more  than  six  months  but  failure  to  establish  residence  upon  the  land 
up  to  the  date  of  filing  the  affidavit.  The  evidence  unquestionably 
sustains  the  allegation  of  the  affidavit  of  contest  in  this  respect.  There- 
upon the  burden  of  proof  was  on  the  defendant  to  show,  by  a  clear 
preponderance  of  evidence,  that  before  he  either  had  knowledge  of  the 
proposed  contest,  or  notice  thereof,  he  had  cured  his  default,  by  in  good 
faith  establishing  his  residence  on  the  land,  to  the  exclusion  of  a  resi- 
dence elsewhere.  This  he  utterly  failed  to  do.  He  was  manifestly 
making  a  mere  pretense  of  colorable  compliance  of  the  law  by  occasional 
presence  when  cultivating  or  making  improvements  upon  the  land  or 
by  visiting  it  at  night — meanwhile  making  no  change  in  his  actual 
residence,  which  continued  to  be  at  his  hotel — in  the  village  of  Crary. 

The  Department  has  repeatedly  held,  as  in  the  case  of  Dayton  v, 
Dayton  (8  L.  D.,  248,  syllabus),  that 

Tesidence  can  Dot  be  acqaired  by  going  upon  and  visitiDg  land  solely  for  the  pur- 
pose of  complyiug  with  the  letter  of  the  law;  the  act  of  going  upon,  and  the  occn- 
pancy  of  the  laud,  must  concur  with  intent  to  make  it  a  permanent  home  to  the 
exclusion  of  one  elsewhere.  (Bee  also  Sydney  F.  Thompson,  ib.,  285;  Mary  Camp- 
bell, ib.   331;  Gibbs  r.  Kenney,  16  L.  D.,  22;  and  many  other  cases.) 

The  decision  of  your  office  holding  Crary's  entry  for  cancellation  is 
therefore  affirmed. 


RELINQUISHMENT-INSANE  EXTRTM AN— INTKU VEXING  C!LjVIM. 

Thornton  i\  Hale. 

Where  the  relinquishment  of  an  entry  is  procured  from  a  person  of  unsound  mind, 
by  one  who  is  aware  of  the  mental  nnsonndness  of  the  entryman,  the  entry 
must  be  reiustatod;  and  the  interveuiug  entry  of  a  third  party,  in  such  case,  is 
made  subject  to  the  right  of  the  Department  to  investigate'  the  circumstances 
under  which  the  relinquishment  was  obtained,  and  determine  the  good  faith  of 
such  party  in  counection  therewith. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  9, 1S98.  (H.  G.) 

Carpus  S.  Hale  appeals  from  your  office  decision  of  February  25, 
1896,  adverse  to  bim,  holding  his  homestead  entry  for  the  WJ  of  the 
NWi  and  the  Wi  of  the  SW^  of  Sec.  24,  T.  10  N.,  E.  21  E.  W.  M.,  in 
the  North  Yakima  land  district,  Washington,  for  cancellation  and 
directing  that  the  homestead  entry  of  John  S.  Thornton  to  said  tract 
be  reinstated. 

October  24,  1892,  John  S.  Thornton  made  homestead  entry  for  such 
tract  and  on  November  29, 1894,  he  executed  a  relinquishment  of  said 
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entry.  On  the  day  following,  the  said  relinquishment  was  filed  by 
Oeorge  W.  Merton,  and  the  local  officers  canceled  Thornton's  entry  and 
Merton  made  homestead  entry  for  said  land.  On  January  16, 1895, 
Merton  relinquished  his  entry,  and  on  the  same  day,  Carpus  S.  Hale, 
the  contestee,  made  homestead  entry  for  the  tract. 

On  December  11, 1894,  after  Merton's  entry  and  prior  to  that  of  Hale, 
Thornton  was  adjudged  unable  to  take  care  of  himself  and  incapable 
of  managing  his  affairs,  by  reason  of  his  infirmity  of  body  and  mind, 
by  the  superior  court  of  Yakima  county,  Washington,  and  his  nephew, 
William  E.  Thorton,  the  contestant,  was  by  said  court  appointed 
guardian  of  his  person  and  estate.  Thereafter,  and  on  March  1, 1895, 
John  S.  Thornton  was  adjudged  insane  and  was  committed  to  the  State 
hospital  for  the  insane. 

On  February  9, 1895,  William  E.  Thornton,  as  guardian,  filed  in  the 
local  office  his  application  for  the  cancellation  of  the  entry  of  Hale,  and 
the  re-instatemeut  of  the  homestead  entry  of  his  ward.  The  grounds 
of  this  application  are,  in  effect,  that  since  his  entry  of  the  tract,  John 
S.  Thornton  had  failed  in  health  and  his  mind  became  so  affected  that 
he  was  incapable  of  transacting  business  of  any  kind;  that  for  some 
time  prior  to  November  29, 1894,  the  date  of  his  relinquishment  of  the 
tract  to  Merton,  he  was  practically  helpless  and  the  victim  of  delusions, 
and  that  while  in  his  enfeebled  and  incapable  condition,  Merton  pro- 
cured such  relinquishment,  taking  advantage  of  the  condition  of  Thorn- 
ton, and  obtaining  the  same  through  fraudulent  representations  and 
without  any  consideration;  that  Hale  had  full  knowledge  of  the  condi- 
tion of  Thornton  at  the  time  the  relinquishment  was  made  through  the 
fraud  and  imposition  of  Merton,  and  that  Merton  and  Hale  cont^pired 
together  to  secure  the  relinquishment. 

On  April  15, 1895,  a  hearing  was  had  upon  these  allegations,  and 
ni)on  the  testimony  submitted  thereat,  the  local  officers  recommended 
that  the  entry  be  allowed  to  stand  and  that  the  contest  be  dismissed. 

This  decision  was  reversed  by  your  office,  and  Hale  appeals  there- 
from. 

The  evidence  fails  to  disclose  the  alleged  conspiracy  between  Merton 
and  Hale  to  secure  by  fraud  the  homestead  of  Thornton,  and  that  alle- 
gation of  contest  may  be  eliminated  from  the  case. 

The  important  questions  to  be  determined  are:  Was  Thornton  of 
unsound  mind  at  the  time  he  relinquished  his  homestead  entry,  and 
did  Merton  know  of  this  condition  and  take  advantage  of  it? 

The  witnesses  testifying  to  the  mental  infirmities  of  Thornton  were 
his  nephews,  one  by  blood  and  the  other  by  marriage,  his  former 
employer,  those  who  had  slept  with  him,  and  the  people  of  the  imme- 
diate neighborhood,  all  of  whom  had  frequent  opportunities  to  observe 
his  moods,  actions  and  speech.  In  the  spring  of  1894,  Thornton  was 
engaged  as  sawyer  at  a  lumber  mill,  but  was  relieved  from  his  employ- 
ment because  of  his  erratic  condition.    He  would  endeavor  to  perform 
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useless  aud  uunecessary  work  at  the  mill,  althougb  reasoned  with  and 
directed  to  refrain  from  doing  it.  He  became  clumsy  and  awkward 
around  the  saw,  and  was  in  danger  of  being  injured.  At  one  time  he 
fell  near  the  saw  which  was  in  motion,  and  upon  being  remonstrated 
with  by  his  fellow  workmen,  declared  that  the  sooner  his  head  was  cut 
off  the  better.  In  the  autumn  of  1894,  prior  to  the  month  in  which  he 
relinquished  his  homestead,  he  would  attempt  to  irrigate  the  roads,  aud 
obstinately  refused  to  cease  his  useless  labors  in  that  direction.  He 
talked  incoherently  on  ordinary  subjects,  and  was  continually  brooding; 
he  seemed  afflicted  with  melancholia  and  wild  delusions;  he  threatened 
suicide;  he  talked  earnestly  of  robbing  banks  and  railroad  trains;  he 
announced  his  intention  of  writing  to  the  President  to  secure  the 
amelioration  of  the  condition  of  the  poor;  he  believed  that  he  was  in 
danger  of  prosecution  for  imaginary  offenses,  and  he  feared  assassina- 
tion; he  wrote  one  witness  to  the  effect  that  he  had  a  bona  fide  proposal 
of  marriage  from  a  young  lady;  on  one  occasion  he  did  not  know  a 
neighbor  and  friend  during  a  conversation,  frequently  asked  his  name; 
he  talked  about  plowing  and  planting  corn  in  the  month  of  November; 
he  threatened  the  life  of  some  of  his  friends,  without  the  slightest 
provocation;  he  declared  that  his  cabin  was  infested  with  spiders  and 
tarantulas,  not  thousands  but  millions  of  them  and  he  calked  his  dwell- 
ing with  rags  to  keep  them  in ;  he  emptied  a  straw  mattress  and  burned 
the  straw  claiming  that  it  was  literally  alive  with  spiders;  he  was 
known  in  the  neighborhood  as  ''Crazy"  Thornton.  He  was  a  man 
sixty-two  years  of  age,  and  had  formerly  been  in  vigorous  health  and 
capable  of  performing  skilled  labor  steadily  and  intelligently,  but  for 
six  months  or  a  year  prior  to  his  relinquishment  he  became  subject  to 
these  illusions  and  delusions. 

His  condition  was  evidently  well  known  to  people  in  the  neighbour- 
hood and  must  have  been  known  to  Merton  who  resided  near  him. 
One  witness,  a  young  lady,  who  was  at  the  residence  of  Merton,  when 
he  and  Thornton  were  present,  was  told  by  Merton  not  to  mind  Thornton 
as  he  was  crazy,  and  after  the  latter  left,  Merton  informed  the  witness 
that  her  sister  who  was  engaged  as  a  domestic  at  his  house  '^ could 
work  him  and  get  him  to  throw  up  his  homestead,"  and  then  her  father 
could  ''jump  it."  This  conversation  occurred  about  two  weeks  before 
the  relinquishment  was  executed. 

Thornton  gave  different  reasons  for  making  the  relinquishment.  One 
was  that  he  must  leave  the  State  to  avoid  a  threatened  but  groundless 
criminal  prosecution,  and  that  Merton  had  agreed  to  take  his  claim  and 
hold  it  for  him  until  he  could  safely  return;  another  was  that  he  was 
living  on  the  claim  for  the  benefit  of  others,  who  had  agreed  to  furnish 
him  with  food  but  had  not  done  so,  and  that  he  was  tired  of  living  there 
alone,  for  the  benefit  of  others.  To  another  he  stated  that  owing  to 
the  presence  of  dangerous  insects  about  the  place  he  could  not  live 
there.    The  consideration  for  the  relinquishment  was  three  promissory 
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notes,  aggregating  $400  and  due  in  unequal  sums  in  one,  two  and  tbree 
years  at  eight  per  cent  interest,  an  order  on  a  local  store  for  925  and  six 
dollars  in  cash,  which  Merton  said  he  advanced  in  order  to  make  up 
for  the  high  prices  for  the  goods  charged  at  the  store.  These  notes 
could  not  be  found  and  were  apparently  destroyed  by  Thornton  prior 
to  his  confinement  in  the  insane  asylum,  as  they  were  accessible  to  him 
while  living  at  his  nephew's  place,  and  he  had  been  caught  destroying 
like  instruments  due  to  him  before.  The  notes  were  payable  to  Thorn- 
ton personally  and  were  non-negotiable,  the  words  "or  order''  having 
been  erased  from  the  printed  form  by  Merton,  his  reasons  being  that 
he  knew  Thornton  was  addicted  to  drinking  to  excess,  and  might  in 
some  debauch  dis])ose  of  the  notes  for  less  than  their  face.  It  appears 
that  Thornton  had  no  means  at  his  command  when  he  executed  the 
relinquishment  and  he  probably  spent  the  small  sum  paid  him  by  Mer- 
ton for  liquor,  as  he  appeared  directly  therealter  to  be  under  the 
influence  of  intoxicants,  and  attempted  to  borrow  jnoney  from  his 
acquaintances.  He  was  compelled  to  seek  shelter  with  his  relatives, 
and  seemed  thereafter  to  utterly  break  down  to  such  an  extent  that  he 
was  placed  under  gnardianshi])  twelve  days  after  executing  the  relin- 
quishment and  in  an  insane  asylum  ab<mt  three  months  thereafter. 

Merton's  explanation  of  the  circumstances  attending  the  execution 
of  the  relinquishment  shows  that  he  knew  that  Thornton  needed  pro- 
tection at  times,  owing  to  the  form  of  the  notes  which  was  changed  at 
bis  suggestion.  He  must  have  known  the  financial  condition  of 
Thornton  at  the  time,  and  that  he  was  largely  dependent  upon  his 
relatives  for  food.  He  knew  that  Thornton  was  left  with  but  the  sum 
of  six  dollars  at  his  disposal,  and  was  unable  to  perform  manual  labor, 
for  he  refused  to  give  him  work  on  account  of  his  incaiiacity,  when 
Thornton  sought  it,  as  he  states,  for  the  sake  of  obtaining  board  and 
properly  cooked  food.  He  dealt  with  this  enfeebled  and  helpless  man 
without  consulting  his  relatives  and  his  own  testimony  indicates  that 
he  took  advantage  of  one  infirm  of  body  and  without  mental  ix)i8e. 
He  denies  that  he  ever  called  Thornton  "crazy"  in  the  sense  the  term 
is  attributed  to  him,  but  it  is  impossible  to  escape  the  conclusion  from 
the  testimony,  including  his  own,  that  he  was  dealing  with  one  incapa- 
ble of  managing  his  afi'airs. 

The  testimony  of  his  witnesses  to  the  effect  that  Thornton  was  sane, 
is  of  a  limited  character.  They  either  had  but  occasional  talks  with 
him,  or  saw  him  for  a  short  time  when  he  executed  the  relinquishment. 
They  had  no  opportunities  to  observe  his  demeanor  for  any  length  of 
time  or  to  form  any  judgment  based  upon  more  than  a  cursory  exam- 
ination of  his  condition. 

The  great  preponderance  of  the  evidence  is  to  the  effect  that  Thornton 
was  incapable  of  managing  his  affairs  and  that  his  mind  was  affected 
by  general  fatuity  at  the  time  he  executed  the  relinquishment,  and  that 
Merton  knew  he  was  dealing  w^ith  a  demented  person  at  the  time. 


172  DECISIONS   RELATING    TO   THE    PUBLIC    LANDS. 

• 

It  may  be  that  the  facts  detailed  by  any  one  witness  with  reference 
to  the  condition  of  Thornton  prevloas  to  his  relinquishment,  considered 
separately  and  apart  from  the  statement  of  other  witnesses,  do  not 
show  incapacity  to  transact  business  on  his  part,  nor  establish  insanity, 
either  continued  or  temporary.  But  when  all  the  (acts  are  nmrshalled, 
their  combined  effect  is  to  lead  irresistibly  to  the  conclusion  that  if 
Thornton  was  not  afflicted  with  insanity  for  some  time  before  the  date 
of  the  relinquishment  of  his  homestead  entry,  his  mind  wandered  so 
near  the  line  which  divides  sanity  from  insanity  as  to  render  any  imi>or- 
tant  business  transaction  with  him  of  doubtful  proprietj',  and  to  justify 
a  careful  scrutiny  into  its  fairness.    AUore  v.  Jewell,  94  U.  S.,  50<>,  508. 

Upon  an  issue  of  insanity,  where  the  validity  or  invalidity  of  the 
acts  of  an  insane  party  are  under  examination,  the  question  is  whether 
by  reason  of  mental  disease,  the  party  was  unable  to  comprehend  the 
nature  of  the  act,  its  relations,  effects  and  legal  conseiiuenees.  Bus- 
well  on  Insanity,  Sec.  18.  Thornton  evidently  knew  that  he  was  relin- 
quishing his  homestead,  but  his  mental  condition  was  so  clouded  that 
he  was  incapable  of  contracting  intelligently  as  to  that  matter,  or  any 
other  matter  of  business.  The  rule  has  sometimes  been  announced 
that  unless  there  is  inadequacy  of  consideration,  or  some  other  evi- 
dence of  Iraud,  imposition  or  overreaching,  any  degree  of  insanity  or 
imbecility  short  of  total  business  incapacity  will  not  suffice  to  avoid  a 
contract.  Jackson  i\  King,  4  Cowen,  207,  and  notes  to  that  case  in  15 
Am.  Dec,  363,  with  cases  cited.  It  was  held  in  that  case,  that  while 
weakness  of  understanding  is  insufficient  to  avoid  a  deed,  it  fhrnishes 
grounds  for  suspicion  of  improper  intluence,  and,  therefore,  wherever 
fraud  can  be  inferred  from  the  circumstances  of  a  transaction,  equity 
will  interpose  against  it.  The  imbecility  must  be  such  as  would  justify 
a  jury,  under  a  commission  of  lunacy,  in  putting  the  property  and  per- 
son of  the  contractor  under  the  protection  of  a  cbancellor.  1  Story  on 
Eq.  Jur.,  sec.  237.  This  was  done  shortly  alter  the  transaction  in  ques- 
tion, and  the  proceedings  finally  culminated  in  the  coufinoment  of 
Thornton  in  an  insane  asylum. 

The  curator  of  an  interdict,  under  the  statute  of  Louisiana,  filed  a 
bill  to  have  the  contract  of  the  latter  declared  null  and  void,  averring 
that  at  the  time  of  making  it,  the-  interdict  waB  losing  and  to  a  great 
extent  had  lost  his  capacity  to  attend  to  business  and  to  manage  his 
affairs,  and  that  his  mind  was  seriously  impaired  to  such  an  extent  as 
to  affect  his  understanding  and  judgment,  and  so  continned  until  he 
was  judicially  interdicted  or  declared  insane,  but  this  averment  was 
held  not  to  entitle  the  plaintiff  to  relief  upon  the  ground  that  the  inter- 
dict was  incapable  in  law  of  making  a  binding  agreement  under  the 
provisions  of  the  Civil  Code  of  the  State.  The  proof  failed  to  show 
that  the  persons  who  at  that  time  generally  saw  and  conversed  with 
him,  knew  or  even  believed  him  to  be  in  a  state  of  mental  derangement 
or  that  the  party  who  dealt  with  him  had  any  ground  whatever  to  doubt 
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his  capacity  to  contract,  but  on  the  contrary  disclosed  that  at  the  time 
in  question,  be  was  not  incompetent  for  tlie  transaction  of  business, 
although  peculiar  and  at  times  eccentric.  Stockmeyer  v.  Tobin,  139 
XJ.  S.,  176,  187.  The  time  of  the  disputed  transaction  in  that  case 
occurred  in  January,  and  iu  November  of  the  same  year  the  party  was 
judicially  interdicted. 

In  the  case  at  bar,  but  twelve  days  intervened  between  the  chal- 
lenged transaction  and  tbe  judicially  declared  incapacity  of  Thornton. 
This  is  not  considered  proof  of  his  imcompetency  to  contract,  but  only 
a  circumstance  leading  to  the  conciasion  that  tbe  witnesses  for  the 
contestant  had  good  grounds  for  their  belief  in  his  insanity,  which  does 
not  appear  to  have  been  a  sudden  overthrow  of  reason,  but  the  result 
of  mental  disturbance  of  at  least  six  mouths  prior  to  the  time  he  was 
placed  under  guardianship.  It  must  be  shown  that  he  was  insane  at 
the  date  of  the  relinquishment,  and  subsequent  judicial  proceedings 
which  resulted  in  placing  him  under  guardianship  and  restraint  are  not 
conclusive,  as  the  courts  generally  hold  that  a  finding  of  luuacy  upon 
an  inquisition,  even  prior  to  the  contract,  is  merely  prima  facte  evidence, 
and  is  not  conclusive  in  other  proceedings.  Beach  on  Modern  Law  of 
Contracts,  Sec.  1381. 

The  doubtful  and  uncertain  point  at  which  the  sound  and  disposing 
mind  disappears  and  incapacity  begins  can  be  ascertained  only  by  the 
particular  circumstances  of  each  case,  to  be  duly  weighed  and  consid- 
ered by  the  tribunal  before  which  the  matter  is  to  be  determined. 
Dennett  v.  Dennett,  44  N.  H.,  531. 

If  a  conveyance  is  obtained  by  the  exercise  of  undue  influence  over 
a  man  whose  mind  had  ceased  to  be  a  safe  guide  of  his  actions,  it  is 
against  conscience  for  oue  who  has  obtained  it  to  derive  any  advantage 
therefrom.  It  is  the  peculiar  province  of  a  court  of  conscience  to  set 
it  aside.  That  a  court  of  equity  will  interpose  in  such  a  case  is  among 
its  best  settled  principles.  Harding  v.  Handy,  11  Wheat.,  125,  followed 
in  Allore  v.  Jewell,  94  U.  S.,  606,  511. 

A  careful  review  of  the  evidence  leads  to  the  conclusion  that  Thorn- 
ton was  non  compos  mentis  at  the  time  he  executed  the  relinquishment 
of  his  homestead. 

He  had  given  his  notes  for  two  thousand  dollars  to  one  of  his  rela- 
tives two  years  before  for  the  relinquishment  of  the  tract  and  the  pos- 
sessory rights  thereto.  He  receives  for  his  relinquishment  a  considera- 
tion of  about  $431.00,  six  dollars  of  which  was  cash  and  the  residue  to 
the  extent  of  $400.00  was  in  promissory  notes,  due  at  different  inter- 
vals, and  these  notes  were  unsecured.  It  appears  by  slight  evidence 
it  is  true,  that  Merton,  the  .payee,  was  not  possessed  of  any  great 
amount  of  property,  and  it  is  doubtful  if  these  notes  could  be  collected. 
Bights  of  like  character  had  been  sold  for  about  the  same  amount  in 
the  locality,  and  the  consideration  can  not  therefore  be  said  to  be 
grossly  inadequate,  but  was  not  a  fair  price  for  the  claim. 
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It  appears  by  a  preponderance  of  the  evidence  that  Merton  knew  of 
the  anfortauate  condition  of  Thornton,  and  that  he  was  taking  an 
unfair  advantage  of  one  who  was  demented  and  unable  to  care  for  him- 
self, and  whom  he  stripped  of  his  possessions,  leaving  him  with  but  a 
small  sum  of  money.  This  was  done  without  consultation  with  the 
relatives  of  the  unfortunate  man  and  with  full  knowledge  that  even 
the  small  cash  payment  would  be  squandered  in  drink.  Within  forty- 
six  days  after  his  entry,  Merton  disposes  thereof  by  relinquishment  in 
favor  of  another.  He  did  all  he  could  to  protect  himself  from  innocent 
transferees  by  making  his  obligations  payable  to  Thornton  personally, 
and  by  furnishing  him  with  but  a  small  cash  and  merchandise  pay- 
ment. Such  a  transaction  ought  not  to  be  supported.  Although  such 
contracts  are  set  aside  on  the  ground  of  fraud,  by  the  courts,  fraud  is 
presumed  from  such  conditions  as  exist  in  this  case.  2  Beach  on 
Modern  Law  of  Contracts,  Sec.  1392. 

Under  the  earlier  English  rule,  a  non  cmnposy  according  to  the  strict 
rules  of  law,  was  not  allowed  to  stultify  or  "blemish"  himself,  yet  a 
party  dealing  with  him  was  held  to  do  so  at  his  peril,  for  the  contract 
might  be  declared  void,  provided  a  commission  issued  before  his  recov- 
ery, or  by  his  heirs  or  devisees  after  his  death.  The  party  himself 
could  not  obtain  relief  against  his  deeds  or  instruments  conveying  an 
interest  in  property  in  a  court  of  law,  but  a  court  of  chancery  always 
had  jurisdiction  to  relieve  against  the  acts  of  such  person  of  unsound 
mind,  which  were  exposed  to  the  imputation  of  fraud,  even  where  no 
commission  in  lunacy  had  been  issued.  1  Oollinson  on  Law  of  Idiots 
and  Lunatics  (Ed.  1812)  402,  409.  And  a  court  of  equity  might  decline 
to  interfere  to  set  aside  a  conveyance  of  a  person  fion  compos  mentis^  if 
great  hardship  would  accrue  to  the  party  against  whom  the  decree  was 
sought.    Ibid.,  414. 

The  doctrine  of  the  English  courts,  that  a  person  of  full  age  would 
not  be  permitted  to  plead  his  mental  incax)acity  to  avoid  his  contracts, 
is  no  longer  the  law  in  England  and  has  been  exploded  in  America. 
Notes  to  the  case  of  Jackson  v.  King,  15  Am.  Dec,  361. 

It  appears  to  be  the  settled  law  in  nearly  all  the  American  courts 
that  the  deed  of  a  lunatic  who  has  not  been  placed  under  guardianship 
is  not  absolutely  void,  but  voidable.  Hovey  v,  Uobson,  53  Maine,  451 — 
89  Am.  Dec,  705.  However,  in  Dexter  v.  Hall,  15  Wall.,  9,  it  was  held 
that  a  power  of  attorney  executed  by  a  lunatic  is  absolutely  void,  and 
the  opinion  seems  to  lean  to  the  position  that  all  grants  and  deeds  of  a 
lunatic  are  void. 

The  question  is  not  one  of  moment  in  this  case,  as  it  is  sought  to 
have  the  relinquishment  declared  void  by  the  representative  of  the 
lunatic.  Tbe  fact  that  third  persons  have  acquired  an  interest  under 
the  contract  of  one  who  is  non  compos  mentis,  in  good  faith  for  value 
without  notice  of  the  infirmity,  can  not,  of  itself,  defeat  the  right  of 
the  insane  person  or  his  guardian  to  avoid  the  contract.  This  rule 
applies  to  deeds  and  negotiable  instruments  as  well  as  to  other  con- 
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tracts,  auci  it  applies  whether  the  contract  be  regarded  as  void  or 
merely  voidable.  To  protect  bona  fide  purchasers  la  such  cases  would 
be  to  withdraw  the  protection  from  the  insane  person.  Olark  on  Con- 
tracts, 273.  It  has  been  well  said  that  ^'if  the  acts  of  an  insane  per- 
son can  thus  be  made  valid  and  binding,  an  easy  method  would  thereby 
be  foand  for  disposing  of  his  property."  liogers  v.  Blackwell,  49  Mich., 
192.  See  also  Anglo  Oalifornia  Bank  v.  Ames,  27  Fed.  Bep.,  727,  and 
cases  there  cited;  Hull  v.  Louth,  109  Ind.,  316;  Long  v.  Fox,  100  111.,  43. 

A  deed  executed  by  persons  incompetent  to  contract  or  convey  passes 
no  title,  even  as  against  a  purchaser  for  value  without  notice,  notwith- 
standing that  the  purchaser  can  ascertain  the  competency  of  the  par- 
ties only  by  inquiries  in  pais.  Maupin  on  Marketable  Titles  to  Beal 
Estate,  181.  The  contrary  doctrine  is  announced  in  Odon  v,  Biddick, 
104  N.  C,  615,  but  that  case  was  decided  mainly  upon  the  ground  that 
a  purchase  from  an  insane  person  of  lands  for  value  and  without  notice 
of  the  mental  incapacity  of  the  grantor,  is  generally  upheld,  and  that 
an  innocent  purchaser  for  value  of  the  grantee  of  such  undeclared 
lunatic  would  stand  in  the  same  position  as  his  grantor,  and  that  the 
status  in  quo  ante  must  be  preserved. 

In  this  case  Merton  knew  of  the  incompetency  of  Thornton  when  he 
executed  the  relinquishment.  Hale  does  not  show  that  he  was  an  inno- 
cent party.  The  evidence  does  not  disclose  that  he  had  any  actual 
knowledge  or  notice  of  Thornton's  incapacity,  but  he  was  bound  by 
the  public  record  in  the  land  office,  and  before  Merton  relinquished  he 
had  constructive  notice  by  publication  of  the  statutory  notice  of  the 
appointment  of  a  guardian  for  Thornton. 

This  was  sufficient  to  put  him  upon  inquiry,  if  the  various  transac- 
tions had  been  ordinary  transfers  of  real  property.  Although  put  upon 
the  stand  by  the  contestant  and  testifying  that  he  did  not  know  Thorn- 
ton, the  insane  man,  he  did  not  offer  his  own  testimony  to  show  that  he 
was  in  the  attitude  of  an  innocent  purchaser  for  value  without  notice 
of  the  insanity  of  the  former  entryman.  It  nowhere  appears  that  he 
advanced  any  moneys  to  Merton,  or  that  he  paid  anything  for  the  relin- 
quishment. The  rule  is  that  when  it  is  established  by  averment  or 
evidence  that  the  grantor  was  a  person  of  unsound  mind,  at  the  time 
of  the  conveyance,  the  burden  is  upon  the  other  party  to  the  transac- 
tion to  show,  among  other  things,  that  he  accepted  the  conveyance 
in  ign^ance  of  such  mental  unsoundness.  Biggs  v.  American  Tract 
Society,  84  N.  Y.,  330,  cited  and  followed  in  Hull  v.  Louth,  109  Ind., 
316,  323.  The  same  rule  ought  to  apply  to  Hale,  who  stands  in  the 
shoes  of  Merton,  but  it  is  not  necessary  that  he  should  have  had  notice 
of  Thornton's  incapacity  at  any  time. 

If  the  relinquishment  was  the  act  of  an  incompetent  person,  Hale 
has  no  rights  to  preserve,  for  one  can  not  be  said  to  be  an  innocent 
purchaser  of  public  lands  prior  to  the  issuance  of  a  patent  therefor. 
A  purchaser  of  an  entryman  takes  the  same  always  subject  to  the 
supervision  of  this  Department.    Orchard  v,  Alexander,  167  U.  8., 
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372.  The  departmental  supervision  has  been  exercised  to  the  extent 
of  holding  that  a  relinquishment  executed  by  the  guardian  of  an  insane 
person  under  the  direction  of  a  probate  court  is  unauthorized  by  law 
and  invalid.    Dyche  v,  Beleele,  24  L*  D.,  494. 

A  purchaser  of  a  relinquishment  can  acquire  no  right  by  virtue  of 
his  purchase.  Bentley  v.  Bartlett,  15  L.  D.,  179, 181.  The  relinquish- 
ment runs  to  the  government,  and  the  consideration  passing  between 
the  entryman  and  another  therefor,  is  not  a  matter  of  departmental 
inquiry,  except  as  an  incident  tending  to  show,  in  connection  with 
other  facts,  that  the  entryman  was  fraudulently  deprived  of  his  land. 
Winston  v.  Barnard,  22  L.  D.,  150.  Hale,  therefore,  made  his  entry 
subject  to  the  right  of  the  Department  to  investigate  the  validity  of 
Mertou's  entry  based  upon  the  relinquishment  by  Thornton. 

A  relinquishment  is  not  such  a  contract  as  can  be  enforced  by  the 
Department.  An  entry  made  upon  such  relinquishment  may  be  set 
aside  for  fraud,  and  for  the  reason  that  the  entryman  was  incapaci- 
tated by  intoxication  or  by  dementia  to  such  an  extent  that  he  could 
not  realize  the  nature,  consequences  and  effect  of  his  acts,  and  where 
the  unfortunate  condition  of  the  one  who  released  his  entry  is  known 
to  the  one  who  profits  by  it,  and  who  obtains  it  for  the  purpose  of  filing 
on  the  land  for  himself  or  tor  another,  and  this  power  has  been  fre- 
quently exercised  by  the  Department. 

The  case  of  Alden  v.  Eyan,  12  L.  D.,  690,  in  which  it  is  announced 
that  a  tender  must  be  made  of  the  C/Onsideration  for  which  a  relinquish- 
ment was  made,  before  its  validity  can  be  successfully  attacked,  appears 
to  have  largely  influenced  the  decision  of  the  local  ofiQcers  in  this  case, 
and  is  relied  upon  by  the  contestee.  The  facts  in  that  case  are  not 
analogous  to  those  of  the  case  at  bar. 

It  is  only  in  cases  where  the  sane  party  has  acted  fairly  and  in  good 
faith  with  the  insane  party  with  whom  he  contracts,  without  actual  or 
constructive  knowledge  of  the  other's  insanity,  that  he  is  protected  on 
an  executed  contract.  Clark  on  Contracts,  p.  263,  et  seq.]  Buswell  on 
Insanity,  Sec.  413.  Both  of  the  elements  of  fair  dealing  and  want  of 
knowledge  of  the  incapacity  of  the  other  party  must  be  present  in  such 
a  case  to  warrant  a  court  in  directing  a  restoration  of  the  considera- 
tion, or  the  maintenance  of  the  statUH  in  quo  ante  where  a  restoration 
can  not  be  had,  or  where  the  x)arties  can  not  be  reinstated  to  the  con- 
dition in  which  they  were  prior  to  the  purchase.  A  tender  could  not 
in  any  event  be  required  by  the  Department  as  an  antecedent  condition 
to  the  initiation  of  a  contest  in  a  ca^se  like  the  one  at  bar,  where  it 
appears  from  the  evidence  that  the  sane  party  did  not  act  in  good 
faith  and  knew  of  the  mental  derangement  of  the  party  with  whom  he 
was  dealing. 

The  decision  of  your  oftice  directing  the  cancellation  of  the  entry  of 
Carpus  S.  Hale  and  the  reinstatement  of  the  entry  of  John  S.  Thornton 
is,  for  the  foregoing  reasons,  affirmed. 
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JURLSDICTION-  SUPERVLSORY  AUTHORITY— SETTLEME XT  RIGHTS. 

Gagle  17.  Mendenhall. 

A  change  in  the  person  holding  the  office  of  Secretary  of  Interior  does  not  prevent 
or  defeat  a  reyiew  or  reversal  of  departmental  action,  if  the  legal  title  to  the 
land  still  remains  in  the  government,  and  the  Secretary  making  the  ruling  or 
decision,  if  still  in  office,  wonld  be  in  duty  bound  to  review  or  reverse  his  own 
action. 

The  supervisory  authority  of  the  Secretary  may  be  exercised  on  behalf  of  a  party 
whose  rights  have  been  denied  in  a  decision  that  has  become  final  under  the 
rules  of  practice,  but  has  been  overruled  in  subsequent  cases  involving  the 
same  question. 

If  an  entry  is  relinquished  pending  attack  by  several  parties  alleging  priority  of 
settlement,  the  question  of  priority  should  be  determined  before  allowing  either 
of  the  parties  contestant  to  make  entry  of  the  land  involved. 

Secretary  Bl%s»  to  the  CommUsioner  of  the  General  Land  Office,  February 
(W.V.  D.)  9,1898.  (P.J.C.) 

January  10, 1897,  counsel  for  Byron  E.  Cagle  filed  in  this  office  a 
petition  for  tbe  exercise  of  the  supervisory  authority  of  the  Secretary 
of  the  Interior  **  to  correct  an  error  of  the  Department's  own  making  in 
a  case  where  no  error  can  be  charged  against"  him  (Gagle).  This  peti- 
tion was  preliminarily  entertained,  and  by  direction  of  the  Department 
was  duly  served  upon  the  opposite  party,  who  has  presented  his  views 
in  opposition  thereto  in  an  extended  written  brief. 

September  19, 1893,  L.  Haskins  made  homestead  entry  of  the  NW.  J 
of  Sec.  22,  T.  23  N.,  R.  1  W.,  Perry,  Oklahoma,  land  district.  October 
14th,  1893,  Mendenhall  filed  an  affidavit  of  contest  against  this  entry, 
alleging  prior  settlement.  November  16th,  1893,  Gagle  filed  an  affi- 
davit against  Ilaskins'  entry,  alleging  settlement  prior  thereto,  and 
February  5, 1894,  he  filed  an  amended  affidavit,  alleging  settlement 
prior  to  Haskins,  Mendenhall,  and  all  others.  March  15, 1894,  Haskins 
filed  a  relinquishment,  and  Mendenhall  was  permitted  to  make  entry  of 
the  tract.  A  hearing  was  then  had  between  Cagle  Jiiid  Mendenhall 
before  the  local  officers,  who  held  December  5, 1894,  that  Gagle  was 
entitled  to  the  land  by  reason  of  prior  settlement,  and  recommended 
that  the  homestead  entry  of  Mendenhall  be  canceled.  Mendenhall 
appealed,  and  your  office  made  the  case  special,  and  by  decision  of 
February  5, 1895,  affirmed  the  action  of  the  local  officers.  Mendenhall 
appealed  to  the  Department  where  the  case  was  again  made  special 
and  by  decision  of  May  16, 1895  (20  L.  D.,  446),  the  judgment  of  your 
office  was  reversed  and  the  entry  of  Mendenhall  held  intact.  In  this 
decision  the  controlling  question  in  the  case  was  stated  to  be  <^  whether 
or  not  the  contestant,  Gagle,  was  disqualified  because  of  his  having 
entered  the  territory  from  the  west  line  of  the  Otoe  and  Missouria 
Indian  reservation,"  and  it  was  answered  in  the  affirmative  and  Gagle 
held  disqualified. 

12209— VOL  26 12 
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That  decision  was  adhered  to  upon  motion  for  review  August  8, 1895 
(21  L.  D.,  90),  but  it  was  overruled  in  Brady  v,  Williams,  December  23, 
1896  (23  L.  D.,  533;  25  id.,  55). 

There  wore  quite  a  number  of  cases  involving  the  identical  question 
raised  in  Oagle  r.  Mendenhall  and  Brady  v,  Williams,  and  the  others 
have  been  disposed  of  according  to  the  decision  in  the  latter  case.  Of 
those  who  made  the  run  from  the  Otoe  and  Missouria  Indian  reservation 
side  and  effected  a  prior  settlement,  Cagle  is  the  only  one  who  ha8  not 
been  awarded  the  benefits  thereof  where  the  claim  was  otherwise  free 
from  objection. 

The  finding  of  your  office  and  of  the  local  office  was  that  Cagle  was 
the  prior  settler.  The  testimony  taken  at  the  hearing  has  been 
re-examined  and  it  is  found  that  it  amply  sustains  these  concurring 
decisions. 

Cagle  admitted  having  made  the  run  from  the  Otoe  and  Missouria 
side,  and  the  ruling  of  the  Department  in  his  case  was  that  this  was 
unlawful.  That  ruling  was  not  based  upon  any  controverted  question 
of  fact,  but  solely  upon  what  was  subsequently  and  is  now  held  to  have 
been  a  misinterpretation  of  the  law  and  of  the  President's  proclamation 
opening  the  lands  to  settlement. 

The  parties  to  the  present  controversy  and  the  subject  matter  are 
the  same  as  at  the  time  of  the  original  decision.  The  land  has  not 
been  patented  and  the  legal  title  is  still  in  the  government. 

This  case  was  advanced  upon  the  docket  both  in  your  office  and  in 
the  Department,  in  order  that  an  early  decision  might  be  had  upon 
a  question  of  law,  which  at  that  time  was  new  and  affected  many 
eases  pending  in  the  land  department.  The  case  was  advanced,  not 
upon  the  request  of  Cagle,  but  because  it  was  deemed  advisable  by 
your  office  and  the  Department  that  some  one  of  the  many  cases  pre- 
senting that  question  should  be  selected  as  a  test  case,  advanced  to  an 
early  decision,  and  made  a  precedent  by  which  to  determine  the  other 
cases.  As  before  stated,  Brady  v,  Williams  and  the  other  cases  involv- 
ing that  question  were  not  disposed  of  according  to  the  ruling  in  Cagle  r. 
Mendenhall  but  were  disposed  of  according  to  a  decision  expressly  over- 
ruling that  case.  If  Cagle  i\  Mendenhall  had  not  been  thus  advanced, 
but  had  been  permitted  to  keep  its  regular  place  upon  the  docket, 
in  all  probability  the  ruling  therein  would  have  been  exactly  the  reverse 
of  that  which  was  actually  made.  That  decision  was  not  acquiesced 
in  by  those  interested  in  the  question  there  discussed,  but  remained  a 
subject  of  contention  in  proceedings  in  the  land  department.  Although 
Cagle's  motion  for  review  was  denied,  he  did  not  accept  the  ruling  of  the 
Department  but,  it  appears,  has  continued  to  reside  upon  the  land,  and 
has,  in  the  local  courta  and  otherwise,  attempted  to  continue  the  asser- 
tion of  this  claim  thereto.  Mendenhall  has  also  resided  upon  the  land, 
has  been  in  possession  of  the  greater  portion  thereof,  and  has  always 
resisted  the  claim  of  Cagle,  but  whatever  has  been  done  by  either 
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Cagle  or  Mendeuball  has  been  done  \^ith  full  knowledge  of  the  continued 
assertion  of  the  claim  of  the  other. 

The  question  which  is  now  presented  is  whether  the  law  which  has 
been  ai>plied  to  all  others  similarly  situated  shall  be  also  applied  to 
Cagle  and  Mendenhall,  or  whether  as  to  them  the  original  decision  in 
their  ease  shall  control  the  disposition  of  the  land  in  controversy  not- 
withstanding that  decision  involves  a  manifest  u)isapplication  of  the  law 
and  the  President's  proclamation.  As  an  incident  to  this  is  the  further 
question  whether,  the  title  to  the  laud  still  remaining  in  the  govern- 
ment, the  ruling  of  one  Secretary  can  be  reviewed  and  l^eversed  by  a 
succeeding  Secretary.  The  latter  question  was  carefully  considered 
and  discussed  at  length  in  l^archer  v,  Gillen  (26  L.  D.,  34),  where,  in 
conclusion,  it  was  said: 

■ 

The  true  rule  drawn  from  an  examination  of  all  of  the  authorities  is  that  the  juris- 
diction of  the  land  department  ceaset)  where  the  jurisdiction  of  the  courts  commence, 
viz :  when  the  legal  title  passes,  and  that  there  is  no  hiatus  between  the  termination 
of  the  one  and  the  beginning  of  the  other.  Under  this  rule  the  land  will  always  be 
within  a  jurisdiction  which  can  administer  the  law  and  protect  both  public  and 
private  rights. 

The  office  of  the  Secretary  of  the  Interior  is  a  continuing  one.  Its  incumbents 
come  and  go  but  the  office  remains.  The  powers  and  duties  of  the  office  are  imper- 
sonal, and  operate  uniformly  at  all  times  and  upon  all  controversies  without  reference 
to  who  may  be  exercising  those  powers  or  performing  those  duties.  A  change  in  the 
person  holding  the  office  docs  not  authorize,  and  should  not  invite,  a  review  or 
reversal  of  prior  rulings  or  decisions;  and  neither  docs  such  change  prevent  or  defeat 
a  review  or  reversal  in  any  instance  where  the  Secretary  making  the  ruling  or  ren- 
dering the  decision,  if  still  in  office,  would  be  in  duty  bound  to  review  and  reverse 
his  own  act.  Administrative  reasons  as  well  as  the  principles  of  common  justice 
reqnire  that  a  secretary  should  not  disturb  or  reverse  prior  rulings  or  decisions, 
except  where  it  is  affirmatively  shown  that  manifest  injustice  has  been  done  or  the 
law  clearly  misapplied;  but  this  is  equally  true  of  his  own  rulings  and  decisions, 
and  is  not  limited  to  those  of  his  predecessor. 

So  long  as  the  legal  title  remains  in  the  government  the  Secretory  of  the  Interior, 
whoever  he  may  be,  is  charged  with  the  duty  of  seeing  that  the  land  is  disposed  of 
only  according  to  law.  The  issuance  of  a  patent  is  the  final  act  and  decision  in  that 
disposition  and  with  it  and  not  before  does  the  supervisory  power  and  duty  of  the 
Secretary  cease. 

In  Williams  v.  United  States  (138  U.  S., 514-524),  the  court  said: 

It  is  obvious,  it  is  common  knowled(;e,  that  in  the  administration  of  such  large 
and  varied  interests  as  are  intrusted  to  the  Laud  Department,  matters  not  foreseen^ 
equities  not  anticipated,  and  which  are  therefore  not  provided  for  by  express  statute, 
may  sometimes  arise,  and,  therefore,  that  the  Secretary  of  the  Interior  is  given  that 
superintending  and  supervising  power  which  will  enable  him,  in  the  face  of  these 
unexpected  contingencies,  to  do  justice. 

In  Osborn  et  ah  v.  Knight  (23  L.  D.,  21G),  it  was  held  (syllabus): 

The  doctrine  of  res  judicata  will  not  prevent  departmental  action  where  such  course 
is  the  oul3"  one  by  which  substantial  justice  cau  be  secured,  and  the  subject  matter 
remains  within  the  jurisdiction  of  the  Department. 
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lu  the  same  connection,  see  Gage  v.  Atwater  (21  L.  D.,  211);  Moores 
V.  Sommer  (23  L.  D.,  514);  Mullen  v.  Porter  (25  L.  D.,  444)  and  Seixas 
V.  Glazier  (26  L.  D.,  49). 

In  common  with  others,  among  whom  was  Mendeuhall,  Oagle  law- 
fully participated  in  the  race  for  homestead  claims  on  the  day  of  the 
opening  and  by  reason  of  his  prior  settlement  obtained  the  first  and 
better  right  to  the  land  in  question.  Without  fault  upon  his  part  the 
Department,  by  its  original  and  erroneous  ruling  herein,  has  unjustly 
deprived  him  of  that  right.  The  original  parties  are  before  the 
Department  and  the  subject-matter  is  still  within  its  jurisdiction. 
Cagle  is  entitled  to  have  the  same  law  applied  to  him  which  has  been 
and  is  being  applied  to  others  similarly  situated.  He  has  not  acquiesced 
in  the  erroneous  ruling  but  has  been  vigilant  in  the  assertion  of  his 
claim.  The  facts  of  the  case  call  for  the  exercise  of  the  supervisory 
authority  of  the  Secretary  and  the  restitution  of  the  right  which  was 
wrongfully  taken  from  Cagle  by  the  decision  complained  of. 

The  entry  of  Mendenhall  will  be  canceled,  and  Oagle  will  be  per- 
mitted to  make  homestead  entry  of  the  land  in  dispute. 

Attention  is  called  to  the  fact  that  when  Haskins  relinquished  his 
entry  of  the  tract  in  question  there  were  then  pending  against  that 
entry  two  contests,  each  based  upon  alleged  prior  settlement;  one  by 
Mendenhall,  and  the  other  by  Cagle.  Upon  the  filing  of  Haskins' 
relinquishment  the  local  ofiicers  permitted  Mendenhall  to  make  entry 
at  once.  This  wa«  contrary  to  established  rulings.  Before  an  entry 
by  either  of  the  contestants  was  allowed  a  hearing  should  have  been 
had  to  determine  which  had  the  prior  and  better  right.  A  hearing  was 
actually  had  after  the  entry  by  Mendenhall  and  this  hearing  resulted 
in  Cagle's  favor,  so  that  the  error  of  the  local  office  in  permitting  an 
entry  by  one  of  the  contestants  before  it  was  determined  which  was 
entitled  to  such  entry,  may  have  been  without  prejudicial  effect. 

Mendenhall  has  filed  a  motion  for  rehearing  on  the  ground  of  newly 
discovered  evidence,  and  presents  in  support  thereof  several  affidavits. 
In  opposition  thereto  Cagle  presents  the  affidavits  of  eight  persons  and 
also  a  certified  copy  of  the  testimony  given  in  another  case  by  some  of 
the  witnesses  whose  affidavits  are  presented  by  Mendenhall.  In  this 
other  case  these  witnesses  testified  about  the  same  subject-matter  and 
what  was  then  said  by  them  does  not  sustain  their  present  affidavits. 
An  examination  of  all  that  is  presented  in  that  connection  demon- 
strates that  the  showing  made  does  not  warrant  an  order  for  a  rehearing 
and  the  motion  therefor  is  denied. 
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RIGHT  OF  WAY-STATION  GROUND- AD  VERSE  CLAIM. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co. 

An  interveuing  eutry  should  not  defeat  the  approval  of  a  statiou  plat,  if  the  luiid 
was  open  to  appropriation  under  the  right  of  way  act  at  the  date  of  filing  said 
plat. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  9,  1898.  (F.  W.  C.) 

With  your  office  letter  "F"  of  April  22, 1897,  was  transmitted  an 
appeal  by  the  St.  Paul,  Minneapolis  and  Manitoba  liailway  Company 
from  the  action  taken  in  your  office  letter  of  October  5, 1896,  rejecting 
itfi  application,  made  under  the  provisions  of  the  act  of  March  3,  1875 
(18  Stat.,  482),  for  right  of  way  for  station  grounds  at  Camden,  in  sec- 
tions 3  and  4,  T.  29  K,  K.  44  E.,  Spokane  land  district,  Washington. 

The  company's  plat  was  filed  in  the  local  office  June  29, 189C.  On 
July  9th  following,  Matthew  B.  Lyons  made  homestead  entry  for  lot  1, 
the  S.  i  of  the  NE.  J  and  the  ]S^W.  i  of  the  SE.  J  of  Sec.  4,  T.  29  N.,  R.  44 
B.,  and  it  was  on  account  of  said  eutry  that  the  company's  plat  was 
rejected,  it  being  held  in  your  office  letter  that 

none  of  the  tracts  embraced  in  the  apjdication  for  station  grouuds  are  vacant  public 
lands,  and  that  said  application  is  not  subject  to  approval  by  the  Department. 

As  originally  presented,  the  coinpan}^  claimed  a  right  of  way  across 
section  3.  Said  section  is  within  the  primary  limits  of  the  grant  for 
the  Northern  Pacific  Railroad  Company,  and  for  that  reason  tlie  appli- 
cation was  rejected  as  to  said  section  3. 

The  company  has  amended  its  plat  waiving  any  claim  to  the  portion 
in  section  3,  so  that  the  only  question  submitted  or  raised  by  the  appeal 
is  as  to  the  approval  of  the  plat  for  the  portion  shown  in  section  4. 

As  before  stated,  the  tract  in  section  4  was  vacant  at  the  time  the 
company's  plat  was  filed,  and  the  question  arises:  Can  it  be  deprived 
of  its  right  to  have  the  same  approved,  if  satisfactory,  by  the  subse- 
quent entry  of  the  land  covered  by  the  plat  before  said  plat  is  approved 
by  the  Secretary  of  the  Interior  and  noted  upon  the  records  in  the 
land  office  f 

The  fourth  section  of  the  act  of  March  3,  lvS75  (supra),  under  which 
the  present  application  is  filed,  provides: 

That  any  railroad  company  desiring  to  secure  the  bouefitH  of  this  act,  shall,  within 
twelve  months  after  the  location  of  any  section  of  twenty  miles  of  its  road,  if  the 
same  be  upon  surveyed  lauds,  and,  if  upon  unsurveyed  lands,  within  twelve  months 
after  the  snrveythereof  by  the  United  States,  file  with  the  register  of  the  land  office 
for  the  district  where  such  laud  is  located  a  profile  of  its  road;  and  upon  approval 
thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon  the  plats  in 
said  office;  and  thereafter  all  such  lands  over  which  such  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right  of  way:  Provided^  Th«at  if  any  section  of 
said  road  shall  not  be  completed  withiu  five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited  as  to  any  such  uncompleted  section  of 
said  road. 
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In  its  apx)eal  the  company  alleges  that  ^^the  station  groands  in  ques- 
tion have  been  in  the  occupation  and  possession  of  the  company  since 
their  selection  for  that  purpose." 

Where  a  company  has  complied  with  the  law  by  tiling  its  articles  of 
incorporation  and  due  proofs  of  organization,  it  is  clearly  entitled  to  a 
grant  of  the  right  of  way  over  the  public  lands  under  the  act  of  March 
3,  1875  (supra).  To  secure  this  right,  however,  it  must  file  maps  of  the 
location  of  its  road  and  plats  of  necessary  station  grounds. 

It  is  true,  the  law  makes  the  maps  and  plats  filed  by  the  companies 
subject  to  approval  by  the  Secretary  of  the  Interior,  and  it  would  seem 
that,  until  approved,  no  right  is  vested  in  the  company  thereun'ier. 

After  filing  the  maps  and  i)lats  as  required  by  the  statute,  the  com- 
pany has  done  every  act  necessary  to  be  performed  on  its  i)art. 

Much  time  must  necessarily  elapse  before  these  maps  can  go  through 
the  regular  course  of  examination  and  be  presented  to  the  Secretary  of 
the  Interior  for  his  approval. 

Is  the  company's  right  in  jeopardy,  although  it  may  be  io  the  actual 
use  of  the  land,  during  this  period,  and  can  its  right  be  made  to  depend 
upon  the  action  of  others,  as  would  be  the  result  of  your  office  decision? 

It  is  not  believed  that  such  was  the  intention  of  Congress,  but  rather 
that  in  determining  whether  a  map  should  be  a])proved  the  condition 
existing  at  the  time  of  its  filing  must  control. 

As  no  other  objection  appears  to  the  approval  of  this  plat  than  the 
fact  that  an  entry  has  been  permitted  to  be  made  of  the  land  covered 
by  the  claimed  right  of  way  since  the  filing  of  the  map,  for  the  reasons 
herein  given  the  plat  is  approved,  subject  to  any  valid  adverse  right, 
and  is  herewith  returned,  with  accompanying  papers,  for  proper  action. 


SWAMP  LANDS-^VI3JUSTMKXT  OF  GRANT    CONriUMATIOX. 

State  of  MicniaAN  v.  Lisizon  bt  al. 

Where  the  field  uotes  of  the  survey  of  a  township  have  been  made  the  basis  of 
a  final  adjustment  of  the  swamp  grant,  and  the  State  has  accepted  a  patent 
therennder,  it  is  estopped,  while  holding  the  lands  so  conveyed,  from  claiming 
additional  tracts  under  a  rcsuvvey  which  also  shows  that  a  portion  of  the  lands 
patented  were  not  of  the  character  granted. 

The  act  of  March  3,  1857,  did  not  confirm  swamp  lauds  to  the  State  where  the  grant 
had  been  adjusted  as  to  ouy  particular  township,  or  townshiiKS,  and  such  adjust- 
mouthad  become  final  and  conclusive  by  the  acceptAuce,  on  the  part  of  the  State, 
of  a  patent  for  the  lands  covered  by  such  adjustment. 

Secretary  Bliss  ro  the  Commissioner  of  the  General  Land  Office^  February 
(\V.  V.  D.)  11,  18})S.  (E.  P.  B.) 

This  appeal  is  taken  by  tbe  State  of  Michigan  from  the  decision  of 
your  office  of  March  25, 1887,  rejecting  its  claim  to  certain  lands  in 
township  34  N.,  li.  5  E.,  and  35  N.,  li.  4  E.,  Detroit,  Michigan^  under 
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the  swamp  land  ^rant.    By  said  decision  yon  also  suspended  the  fol- 
lowing homestead  entries  for  conflict  with  said  claim,  to  wit: 

No.  2379  made  Aug.  11, 18W,  for  E.  i  NW.  i  and  NW.  i  NW.  i  Sec.  18,  and  W.  frl.  i 
SW.  i  Sec.  7,  T.  35  N..  R.  4  E.,  by  Hermann  Listzon,  as  to  the  W.  *  8VV.  i  Sec,  7. 

No.  2215,  mado  June  11,  1881,  for  N.  i  SW.  i  Sec.  14,  T.  35  N.,  R.  4  E.,  by  William 
Meden. 

No.  1626,  made  Feby.  29,  1876,  F.  C.  No.  833  issued  Oct.  10,  1881,  for  NE.  i  SE,  i 
Sec.  17,  T.  3?  N.,  R.  4  E.,  to  Joban  Globke. 

No.  2401,  made  Fcby.  2(1,  1885,  for  NE.  i  of  Sec.  23,  T.  35  N.,  R.  4  E.,  by  Frank 
Ostrofaki,  as  to  the  NE.  i  NE.  i. 

No.  1683,  made  Sept.  23, 1876,  for  S.  ^  SE.  i  See.  19,  and  N.  ^NK.  i  Sec.  30,  T.  34  N., 
R.  5  K.,  F.  C.  No.  937  issued  Oct.  31,  1883,  to  Jobn  Scbalk. 

No.  1654,  made  July  6, 1874,  for  E.  i  SW\  i  Sec.  18,  and  NE.  i  NW.  i  and  N W.  i  NE.  i 
Sec.  19,  T.  34  N.,  R.  5  E..  F.  C.  940,  issued  to  Frederick  Natzke,  as  to  tbe  SE.  i  SW.  J 
Sec.  18.  and  NE.  i  NW.  i  and  NW.  J  NE.  i  Sec.  19. 

It  appears  from  the  record  that  the  lands  in  controversy  were  not 
included  in  the  list  of  swamp  and  overflowed  lands  under  the  original 
surveys  of  these  townships,  which  was  approved  by  the  Department, 
but  subsequently,  upon  discovery  that  said  surveys  were  erroneous, 
new  surveys  were  made  of  snih  townshijis,  and  after  iLe  re  surveys, 
new  selections  of  swamp  and  overflowed  lands  in  said  township 
embraced  in  supplemental  list  were  made  and  transmitted  to  your 
office,  which  was  intended  to  abrogate  and  supersede  all  lists  of  swamp 
and  overflowed  lands  in  said  townships  made  prior  thereto.  Before 
said  supplemental  list  was  received  by  your  office  most  of  the  lands 
selected  by  the  State  in  said  townships  as  swamp  and  overflowed  were 
patented  to  it  upon  the  approved  list  of  selections  made  under  the  old 
or  original  surveys. 

On  June  18,  1864,  your  office  addressed  a  letter  to  the  local  officers 
at  Detroit,  Michigan,  in  which  they  were  advised  as  follows: 

The  sappleniental  list  ^^D"  to  wbicb  you  refer,  was  made  from  tbe  re-surveys  and 
-was  originally  intended  to  abrogate  or  supersede  tbe  old  lists  in  tbe  townships  con- 
tained in  said  supplemental  list  ^^D"  bnt  inasmucb  as  the  selections  under  the  old 
surveys,  in  that  portion  of  the  Dbtroit  district  had  been  acted  upon  and  carried  into 
patent,  that  course  was  fonnd  to  be  impracticable.  As  this  office  cannot  recognize 
two  lists  of  swamp  laud  selections  for  the  same  townships  made  from  different  and 
conflicting  surveys,  and  having,  as  stated,  acted  upon  one,  we  must  of  necessity  ignore 
the  other.  Yon  will  therefore  consider  the  oHijinal  Jist,  made  under  the  old  surveys, 
a  copy  in  part  of  which  was  sent  you  on  15th  April  last,  as  being  the  only  list  to 
govern  you  in  the  townships  therein  contained. 

In  view  of  this  action  your  office  on  March  2.5,  1887,  advised  the 
local  officers^' that  the  claim  of  the  State  thereunder,  for  the  lands 
herein  (therein)  described  as  being  in  conflict,  is  this  day  held  for 
rejection,"  from  which  action  the  State  appealed. 

Townships  34  N.,  E.  5  E.,  and  33  N.,  li.  4  E.,  were  surveyed  in  1841. 
The  tracts  in  controversy  are  shown  by  the  field  notes  of  this  survey  to 
be  dry  lands,  and  were  therefore  not  included  in  the  original  list  of 
swamp  and  overflowed  lands  embracing  these  townships,  which  was 
reported  to  your  office  and  approved  December  24,  1852. 
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The  lands  included  in  this  list  were  patented  to  the  State  Jane  1, 
1854,  but  subsequent  to  tbe  issuance  of  this  patent  the  townships 
embraced  therein  were  resurveyed  and  a  new  and  supplemental  list  of 
swamp  lands  in  said  townships  were  received  in  your  office  February 
24,  1857.  While,  by  far  the  greater  part  of  the  lands  embraced  in  the 
6ui>plemental  list  were  also  embraced  in  the  original  list,  for  which 
patent  had  issued, — some  of  the  lands  in  tbe  supplemental  list  which 
are  shown  to  be  swamp  and  overflowed,  by  the  field  notes  of  the  new 
survey,  (like  the  lands  in  controversy)  are  shown  by  the  field  notes  of 
the  original  survey  to  be  dry  and  were  therefore  not  embraced  in  the 
original  list.  On  the  other  hand  some  tracts  embraced  in  the  original 
list  for  which  patent  has  issued  and  which  are  shown  by  the  field  notes 
of  the  original  survey  to  be  swamp  and  overflowed,  are  shown  by  the 
field  notes  of  the  resurvey  to  be  dry  and  not  subject  to  the  grant.  The 
result  is  that  while  the  greater  part  of  the  lauds  in  said  townships 
for  which  patent  has  issued  are  shown  by  both  surveys  to  be  of  the 
character  contemplated  by  the  grant,  the  State  has  received  i)atent 
for  some  lands  which  by  the  corrected  surveys  are  shown  to  be  dry, 
ai)d  patent  has  been  withheld  for  lands  which  by  the  resurvey  are 
shown  to  be  swamp  and  overflowed. 

The  grant  to  the  States  made  by  the  the  act  of  September  28, 1850, 
is  "the  whole  of  those  swamp  and  overflowed  lands  made  unfit  thereby 
for  cultivation,  which  shall  remain  unsold,  at  the  passage  of  the  act." 
It  is,  however,  made  the  duty  of  the  Secretary  of  the  Interior  to  ascer- 
tain the  character  of  the  hinds  granted,  and  the  manner  in  which  that 
duty  shall  be  discharged  is  lelt  to  his  discretion.  As  a  general  rule 
the  mere  fact  that  the  State  has  received  ])atents  for  lands  in  a  par- 
ticular township  under  an  original  survey  which  was  afterwards  dis- 
covered to  be  erroneous,  would  not  deprive  it  of  the  right  to  a  patent 
to  other  lands  in  the  same  township  selected  after  a  resurvey  if  the 
lands  are  in  fact  swamp  and  overflowed.  But  in  this  case,  the  agi^ee- 
ment  made  between  the  State  and  the  Secretary  of  the  Interior  to 
accept  the  field  notes  of  surveys  as  evidence  upon  which  the  character 
of  the  lands  should  be  determined,  was  intended  to  be  a  final  and  com- 
plete adjustment  of  the  grant  as  to  the  paiticular  township.  As  said 
by  the  court  in  Michigan  Land  and  Lumber  Company  r.  Eust  (168  U. 
S.,  589) : 

Undoubtedly  the  beueticiary  of  Biich  a  grant  is  intoreetcd  in  its  adjustment  and 
may  properly  be  heard  before  the  officers  of  the  grantor  in  determining  what  lands 
are  embraced  within  it  and  any  assent  by  the  grantee  to  a  determination  made  by 
the  officers  of  the  grantor  ns  to  the  binds  passing  within  the  grant  would  be  bind- 
ing upon  it.  In  this  case  the  grant  was  for  the  benefit  of  the  State  of  Michigan, 
bnt  in  the  act  of  1850,  making  the  grant,  Congress,  as  it  had  a  right  to  do,  clearly 
indicated  the  officer  of  the  State,  to  wit,  the  governor,  whose  action  in  thepremisea 
shonhl  be  the  action  of  the  grantee. 

The  errors  in  the  original  surveys  of  certain  townships  in  the  State 
were  well  known  at  the  time  the  State  received  the  X)atent  for  the 
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lands  iucluded  in  the  original  list  which  embraced  the  townships  in 
controversy,  and  the  resnrveys  of  such  townships  were  made  not  only 
with  the  knowledge,  but  upon  the  request  of  the  State.  Although  it 
was  the  intention  of  the  Secretary  of  the  Interior,  as  well  as  of  the 
governor  of  the  State,  that  the  supplemental  lists,  made  from  the  resnr- 
veys, should  abrogate  and  supersede  the  lists  made  from  the  original 
surveys,  yet,  as  the  list  of  selections  of  swamp  and  overflowed  lands  in 
these  townships  made  from  the  original  surveys  had  been  approved  and 
patented  to  the  State  long  before  the  resurveys  were  made,  the  adjust- 
ment of  the  grant  as  to  those  townships  must  be  held  to  be  tinal  and 
conclusive,  and  the  acceptance  of  the  patent  by  the  State  for  such 
lands  a  waiver  of  all  claim  to  any  other  land  in  such  townships.  It  is 
within  the  power  of  the  Department  at  any  time  prior  to  the  issuance 
of  patent  to  review  its  action  approving  a  list  of  lands  as  swamp  and 
overflowed,  and  it  was  equally  within  its  power  to  have  accepted  from 
the  State  a  relinquishment  and  reconveyance  of  the  lands  embraced 
in  the  patent  issued  June  1,  1857,  in  order  that  the  grant  might  be 
adjusted  according  to  supplemental  list  D,  made  from  the  resurveys. 

But  no  such  oft'er  was  made  by  the  State.  It  received  a  patent  for 
the  land  embraced  in  the  original  list  in  1854.  The  resurvey  was 
approved  November  5,  1856,  and  the  supplemental  list  of  selections 
made  from  this  resurvey  was  received  in  your  office  February  24,  1857. 
From  an  examination  of  the  list  it  could  be  seen  that  the  State  had 
received  patent  for  lands  to  which  it  was  not  entitled  according  to  the 
field  notes  of  the  new  survey,  and  that  it  was  entitled  to  lands  by  that 
survey  which  were  shown  to  be  dry  by  the  original  survey,  and  are  not 
included  in  its  patent.  These  facts  were  evidently  known  to  the  State, 
or  could  have  been  known  as  they  were  matters  of  record,  but  no 
action  was  taken  looking  to  a  substitution  of  the  supplemental  list  for 
the  original  list,  and  in  1864,  your  office  notified  the  local  officers  that 
the  original  list  must  control  as  to  the  townships  embraced  therein, 
and  the  supplemental  list  could  not  be  considered  jas  giving  the  State 
any  right  to  lands  which  were  not  embraced  in  the  list  upon  which 
patent  issued. 

Upon  this  authority  Listzon  and  others  made  entries  of  the  lands  in 
controversy,  to  which  the  State  asserts  a  claim  upon  the  ground  that 
as  the  surveys  made  by  the  United  States  were  agreed  to  be  taken  as 
establishing  the  character  of  the  land,  the  State  is  entitled  to  all  lands 
shown  to  be  swamp  and  overflowed  by  any  township  survey  that  the 
United  States  may  see  fit  to  make. 

The  case  of  the  Michigan  Land  and  Lumber  Company  v.  Eust,  cited 
above,  involved  the  question  of  the  power  of  the  Secretary  of  the 
Interior  at  any  time  prior  to  the  issuance  of  patent  to  correct  an  errone- 
ous survey  and  to  substitute  a  list  of  swamp  land  selections  made  upon 
a  resurvey  of  such  township  for  an  approved  list  made  upon  the  errone- 
ous survey.    In  that  case  the  original  approved  list  was  set  aside  and 
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the  claim  of  the  tState  adjasted  upon  the  supplemental  list  made  apon 
the  Dew  sarvey  upon  which  patent  issued.  As  to  the  effect  of  this 
patent  by  the  State  the  court  says : 

This  clearly  shows  au  acceptance  by  the  officer  of  the  State,  charged  under  the 
act  of  Congress  with  tbe  daty  of  so  doing,  of  the  resnrveys,  as  within  the  authority 
of  the  Land  Department,  and  makes  the  adjnstment  of  the  grant  upon  the  basis  of 
such  resurveys  final  and  conclusive.  The  act  of  the  State  in  accepting  the  new  and 
corrected  survey  as  the  basis  of  adjustment  is  tantamount  to  a  waiver  of  any  claims 
under  the  prior  and  erroneous  survey,  for  it  cannot  be  that  a  grantee  accepting  a 
pateut  for  lands  which  according  to  a  final  and  correct  snrvey  are  shown  to  be  within 
the  terms  of  the  grant  can  thereafter  be  heard  to  say,  Notwithstanding  I  have  taken 
all  the  lands  shown  to  belong  to  me  by  this  correct  survey,  I  also  claim  lands  which 
by  a  prior  and  erroneous,  if  not  fraudulent  survey,  appear  to  pass  nnder  the  g^ant. 
He  cannot  in  that  way  enlarge  the  scope  of  the  grant,  and  after  taking  lands  which 
are  finally  determined  to  pass  nnder  the  grant  say,  1  also  insist  upon  lands  which 
upon  such  final  survey  are  shown  not  to  bo  within  tbe  grant,  simply  because  nnder 
a  prior  erroneous  survey  they  appear  to  be  within  its  terms. 

In  the  case  cited  the  adjustment  of  the  grant  was  made  upon  the 
basis  of  the  resurveys  which  the  court  said  was  final  and  conclusive, 
and  that  the  acceptance  by  the  State  of  the  new  and  corrected  surveys 
as  the  ba^is  of  adjustment,  is  tantamount  to  a  waiver  of  any  claim 
under  the  prior  and  erroneous  survey.  So  in  like  manner,  if  the  adjust- 
ment was  made  upon  the  original  surveys  as  a  basis,  the  State  by  its 
acceptance  of  a  patent  for  all  the  lands  embraced  in  the  original  list, 
selected  upon  the  erroneous  surveys  is  tantamount  to  a  waiver  of  its 
claim  to  any  other  lands,  although  the  issuance  of  the  patent  may  have 
been  inadvertent.  It  is  the  acceptance  of  the  patent  covering  lands 
shown  by  the  resurvey  to  be  dry  which  the  State  does  not  oflFer  to  recon- 
vey,  that  estops  it  from  claiming  lands  shown  to  be  swamp  by  such 
resurvey. 

In  the  6th  ground  of  error,  it  is  alleged  that  the  W.  i  SW.  J  Sec.  7; 
N.  J  S  W.  i  Sec.  14;  and  NE.  J  Sec.  23,  T.  35  N.,  E.  4  E.,  are  shown  to 
be  swamp  land  by  the  plat  and  field  notes  of  the  original  survey  as  well 
as  by  the  resurvey,  and  it  was  therefore  error  to  reject  the  claim  of  the 
State  to  such  lands. 

In  answer  to  this  it  is  sufficient  to  say  that  these  subdivisions  are 
clearly  shown  by  the  plat  of  the  original  surve}'  to  be  dry  lands  and 
were  therefore  not  included  in.  the  original  list  upon  which  the  patent 
issued. 

It  is  also  claimed  that  as  the  lands  in  supplemental  list  D  were 
reported  to  your  oflBce  prior  to  the  passage  of  the  confirmatory  act  of 
March  3,  1857  (11  Stat.,  251),  said  act  has  confirmed  all  such  selections 
and  passed  the  title  to  the  State. 

The  act  of  March  3, 1857,  did  not  confirm  to  the  State,  lands  embraced 
in  any  list  upon  which  afilrmative  action  had  been  taken  by  the  Depart- 
ment, or  where  the  grant  to  the  State  had  been  adjusted  as  to  any 
particular  township  or  townships  and  such  adjustment  had  been  made 
final  and  conclusive  by  the  acceptance  by  the  State  of  a  patent  for  the 
lands  covered  by  such  adjustment. 
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The  purpose  of  tbo  act  was  to  confirm  selections  of  swamp  lands 
theretofore  reported  to  the  General  Land  Office,  upon  which  the  Secre- 
tary of  the  Interior  had  failed  to  take  action.  As  said  by  the  coort  in 
Martin  v.  Marks  97  U.  S.,  345, 

It  seems  tbat,  seven  years  after  the  passage  of  the  swamp-land  grant,  this  failnre  of 
the  Secretary  to  act  had  become  a  grievance,  for  which  Congress  deemed  it  necessary 
to  provide  a  remedy,  by  the  act  of  Mairch  3,  1857  (11  Stat.,  251),  which  declares  that 
the  selections  of  swamp  and  overflowed  lands  granted  to  the  States  by  the  act  of 
1850,  heretofore  made  and  reported  to  the  Commissioner  of  the  General  Land-0£Bce, 
so  far  as  the  same  shall  remain  vacantaud  unappropriated,  and  not  interfered  with 
by  an  actual  settlement  under  auy  existing  law  of  the  United  States,  be  and  the 
same  are  hereby  confirmed,  and  shall  be  approved  and  patented  to  the  States  in  con- 
formity to  the  provisions  of  said  act. 

• 

As  to  the  Bwainp  lands  within  the^e  townships  the  Secretary  had 
taken  action  and  had  patented  to  the  State,  all  of  such  lands,  upon  an 
adjustment  of  the  grant  made  by  him,  which  was  final  and  complete  as 
to  such  townships.  The  adjustment  of  tlic  grant  upon  the  basis  of  the 
original  surveys  and  the  acceptance  of  the  patent  by  the  State  was  tan- 
tamount to  a  waiver  by  the  State  of  all  claim  to  any  further  adjustment 
upon  the  basis  of  the  resurveys  so  long  as  it  retained  the  benefits  of  the 
first  adjustment,  and  hence,  within  the  meaning  of  the  act  of  1857, 
there  were  no  selections  pending  at  the  date  of  the  passage  of  the  act 
upon  which  it  could  operate. 

Again  in  the  case  of  Michigan  Land  and  Lumber  Company  r.  Rust, 
supraj  the  court  says : 

Now,  tbe  obvious  purpose  of  this  act  of  1857  was  to  ratify  and  conHrm  tbe  various 
steps  taken  by  the  Secretary  of  the  Interior  in  the  selection  of  swamp  and  over- 
flowed lands.  It  was  general  in  its  terms,  reaching  to  all  tbe  States,  and  the  dilfer- 
ent  modes  by  which  identification  of  tbe  swamp  and  overflowed  lands  had  been 
attempted  to  be  accomplished. 

The  decision  of  your  office  of  March  26,  1887,  rejecting  the  claim  of 
the  State  to  the  lands  in  controversy  is  af!irmed,  and  you  will  therefore 
relieve  from  suspension  the  entries  of  Herman  Listzon  and  others,  and 
take  such  action  thereon  as  may  be  necessary. 


GRADUATION  KNTRIES— rOXFlRMATORY  ACT  OF.IANrARY   18,  1808. 

John  p.  Cook. 

Gradnation  entries,  invalid  on  account  of  tbe  failure  of  the  local  office  to  collect 
the  full  price  of  tbe  lands  covered  thereby,  are  confirmed,  if  otherwise  regular, 
by  tbe  act  of  January  18,  1898. 

Secretary  BHhh  to  the  CommisHioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  n,  169S.  (F.  W.  0.) 

With  your  office  letter  "C"  of  August  20,  1897,  was  forwarded  an 
appeal,  filed  on  behalf  of  John  E.  Cook,  alleged  to  be  the  son  of  John 
P.  Cook,  deceased,  who,  on  October  24,  1854,  made  graduation  cash 
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eutries,  at  Deniopolis,  Alabama,  numbered  14,  618>19>20  (paid  for  at 
the  rate  of  seventy-five  cents  per  acre),  from  your  office  decision  of 
March  8, 1897,  in  which  it  was  held  that  there  was  yet  due  on  account 
of  said  entries  an  additional  amount  equal  to  twenty-five  cents  per 
acre,  said  lands  being  properly  rated  at  one  dollar  per  acre  at  the  date 
of  the  above  described  sale. 

In  your  said  office  decision  it  was  stated  that  upon  payment  of  the 
amounts  due  upon  said  graduation  cash  entries  the  same  would  be 
approved  for  patenting. 

In  view  of  the  recent  act  of  Congress,  approved  January  18, 1898 
(Public  No.  5),  in  which  it  is  provided — 

That  all  entries  of  the  piiblie  lauds  made  under  the  provinious  of  the  act  entitled 
''An  Act  to  graduate  and  reduce  the  price  of  the  public  lands  to  actual  settlers  and 
cultivators/'  approved  August  fourth,  eighteen  hundred  and  fifty  four,  which  are 
illegal  and  invalid  because  of  the  failure  of  the  registers  and  receivers  to  previously 
collect  from  the  settler  the  full  price  of  the  lands  covered  thereby,  I  e,  and  the  same 
are  hereby,  cou firmed,  if,  upon  examination  by  the  Commissioner  of  the  General 
Land  Office,  the  same  are  found  to  be  otherwise  regular  and  in  compliance  with  said 
act  and  the  acts  supplemental  thereto, — 

it  is  unnecessary  to  consider  the  question  raised  by  the  appeal  as  to  the 
proper  rating  of  these  lands,  as  the  entries  would  seem  to  be  confirmed 
by  the  act  quoted. 

The  record  is  therefore  herewith  returned  for  your  further  considera- 
tion and  action  in  view  of  said  legislation. 


SEC<)NI>  CON TKST— srCCESSFUL  CONTESTANT. 

Granfladen  V,  Hamilton  (On  Review). 

A  contest  allowed  during  the  pendency  of  prior  proceedings  involving  the  same  land 
can  not  operate  to  confer  any  right  as  against  the  successful  party  in  said 
proceedings. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  12,  189i<.  (W.  A.  E.) 

Fred  Dede,  intervening  contestant,  has  filed  motion  for  review  of 
departmental  decision  of  November  17,  1897  (25  L.  D.,  384),  in  the  case 
of  Thomas  L.  Granfladen  i\  James  Hamilton,. involving  the  N.  ^  of  the 
NE.  4  and  the  SW.  J  of  the  NE.  \  of  Sec.  23,  T.  106  N.,  R.  50  W., 
Mitchell,  South  Dakota,  land  district. 

The  history  of  the  case,  in  brief,  is  as  follows: 

February  10.  1880,  Mary  T.  Jacobson  tiled  i)reemption  declaratory 
statement  for  the  land  above  described,  but  died  before  making  final 
proof  and  payment,  leaving  an  infant  boy,  Lewis  T.  Jacobson,  as  her 
sole  heir. 

September  8,  1893,  T.  J.  Spangler  made  homestead  entry  for  the 
same  land,  and  on  April  25, 1895,  James  Hamilton  filed  affidavit  of  con- 
test against  said  entry,  charging  abandonment. 
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While  this  contest  was  pending  and  before  decision  therein,  to  wit, 
on  Jone  29, 1895,  Thomas  L.  GranHaden,  guardian  of  Lewis  T.  Jacob- 
son,  minor  heir  aforesaid,  filed  an  application  to  make  proof  and  pay- 
ment under  the  decedent'8  filing.  This  application  was  rejected,  and 
Granfladen  ai>pealed  to  your  office,  which  affirmed  the  action  of  the 
local  office,  whereupon  Granfladen  filed  further  appeal  to  the  Depart- 
ment. 

In  the  meantime,  the  local  officers  considered  the  contest  of  Hamilton 
against  Sx)angler,  and  recommended  the  cancellation  of  Spangler's 
entry.  No  appeal  from  this  action  having  been  filed,  your  office,  by 
letter  of  January  28,  1896,  canceled  said  entry,  and  on  February  G, 
1896.  Hamilton  was  allowed  to  make  homestead  entry  for  the  land. 

July  25,  1896,  while  Granfladen's  appeal  was  pending  before  the 
Department,  Fred  Dede  filed  affidavit  of  contest  against  Hamilton's 
entry,  alleging  that  said  entry  was  speculative  and  fraudulent,  and 
that  the  entryman  had  never  resided  upon  or  cultivated  said  land. 

A  hearing  was  had  on  this  affidavit,  at  which  Hamilton  made  default, 
and  the  local  officers  recommended  the  cancellation  of  the  entry,  but 
when  the  record  reached  your  office  it  was  at  once  forwarded  to  the 
Department,  without  action  by  your  office,  for  consideration  in  connec- 
tion with  Granfladen's  appeal. 

By  departmental  decision  of  November  17, 1897,  it  was  held  that  fail- 
ure to  submit  pre-emption  final  proof  and  make  payment  for  the  land 
within  the  statutory  life  of  a  filing  on  unoffered  land,  does  not  defeat 
all  rights  under  the  filing,  but  subjects  the  claim  to  any  legal  settle- 
ment claim  that  may  intervene;  that  as  between  a  pre-emptor  thus  in 
default  and  a  homestead  claimant  for  the  same  land,  who  is  also  in 
default  in  the  matter  of  settlement  and  residence,  the  superior  right  is 
with  the  one  who  first  takes  steps  to  cure  his  default;  and  that  a  suc- 
cessful contest  against  the  homestead  entry  in  such  a  case  will  not 
defeat  the  right  of  a  minor  claimant  under  the  preemption  filing  to 
submit  final  proof,  if,  prior  to  the  conclusion  of  said  contest,  applica- 
tion is  made  to  complete  the  pre-emption  claim,  and  it  appears  that  the 
contestant  had  not  made  settlement  on  the  land  at  such  time,  and  was 
aware  at  the  time  of  initiating  his  contest,  of  the  fact  that  the  minor 
with  his  guardian  was  residing  upon  and  claiming  the  land.  In  regard 
to  Dede's  contest,  it  was  said:  ''As  Dede's  affidavit  of  contest,  filed 
July  25, 1896,  is  subsequent  to  Granfladen's  application  to  make  proof 
and  payment  under  Mrs.  Jacobson's  filing,  any  rights  that  Dede  may 
have  in  the  premises  are  subject  to  those  of  Granfladen." 

Granfladen's  application  was  accordingly  allowed,  Dede's  contest 
was  suspended,  and  you  were  instructed,  in  case  the  proof  submitted 
by  the  guardian  should  be  found  satisfactory,  to  call  upon  Hamilton  to 
show  cause  why  his  entry  should  not  be  canceled. 

Hamilton  has  not  filed  motion  for  review  of  said  decision,  but  Dede 
has  filed  motion  for  review  of  so  much  thereof  as  holds  his  rights  sub- 
ject to  those  of  the  minor  heir  of  Mrs.  Jacobson. 
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Dede  claiius  that  as  be  bas  successfully  coutested  Hamilton's  entry, 
he  bas  a  statutory  preference  right  of  which  the  Department  can  not 
deprive  him. 

It  was  error  on  the  part  of  the  local  officers  to  order  a  hearing  on 
Dede's  contest  while  Granfladen's  appeal,  involving  this  land,  was  pend- 
ing before  the  Department,  and  consequently  his  success  in  that  con- 
test can  not  give  him  any  rights  that  would  defeat  those  of  the  minor 
heir. 

His  affidavit  of  contest  was  tiled  nearly  thirteen  months  after  Gran- 
fladen's application,  and  is  clearly  subject  to  said  application. 

The  motion  for  review  is  accordingly  denied. 


OKL-VIIOMA   LAN1>S- ADDITIONAL  HOMESTEAD— ACT  OF  FEBHUARY  lO, 

1804. 

C^SAR  r.  Sales. 

The  right  to  make  additional  homestead  entry  under  the  act  of  February  10,  1894, 
cannot  be  exercised  by  one  whose  claim  to  the  land  embraced  in  his  original 
entry  was  initiated  after  the  passage  of  said  act. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Febrimry  12, 1898.  (J.  L.  McC.) 

Porter  T.  Oaisar,  on  June  25,  189:1,  made  homestead  entry  of  lots  3 
and  4  of  Sec.  15,  T.  14  K,  K.  3  E.,  Guthrie  land  district,  Oklahoma 
Territory. 

On  June  17,  1895,  he  applied  to  enter  lots  9  and  10  and  the  Si  of  the 
S WJ  of  the  same  section,  under  the  act  of  February  10,  1894  (28  Stat, 
37),  which  provides  (under  certain  limitations  attached): 

That  every  liomest<^ad  settler  on  the  public  lands  on  the  left  bank  of  the  Deep 
Fork  river,  in  the  former  Iowa  reservation,  in  the  Territory  of  Oklahoma,  who 
entered  less  than  one  hundred  and  sixty  acres  of  land,  may  enter,  under  the  home- 
stead laws,  other  lands  adjoining  the  land  embraced  in  his  original  entry,  when 
such  additional  lands  become  subject  to  entry,  which  additional  entry  shall  not, 
with  the  lands  originally  entered,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 

The  local  officers  rejected  his  application ;  and  upon  his  appeal,  your 
office  affirmed  their  action,  holding  that  (irrespective  of  the  fact  that 
one  Benjamin  Sales  had  made  homestead  entry  of  the  tract  on  May  24, 
1895,)  the  act  of  February  10,  1894,  applied  only  in  the  case  of  persons 
whose  claim  to  the  land  embraced  in  the  original  entry  had  been 
initiated  prior  to  the  approval  of  the  act. 

This  conclusion  is  clearly  in  accordance  with  the  language  and  intent 
of  the  statute;  furthermore,  the  departmental  circular  of  May  18,  1895 
(20  L.  ]>.,  470-1),  instructing  local  officers  how  to  proceed  in  the 
enforcement  of  the  act,  directs  that  "no  party  will  be  entitled  to  an 
additional  entry   under    said    provision  whose  claim  to    the   lauds 
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embraced  in  bis  original  entry  bas  been  initiated  niuce  tbe  approval 
of  said  act." 
Tbe  decision  of  yonr  office  is  affirmed. 


lIOMESTEAI>— CITIZEN.milP-NATUUALIZATION. 

Mitchell  v.  Backes. 

A  sHght  difference  in  the  spelling  of  the  Dame  as  shown  in  the  declaration  of 
intention  to  become  a  citizen,  and  the  final  papers,  will  not  be  held  sufficient  to 
defeat  a  claim  of  citizenship  on  behalf  of  a  homesteader,  where  from  the  testi- 
mony it  appears  that  he  is  the  identical  person  referred  to  in  each  instance. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  12y  1898.  (G.  B.  G.) 

On  April  26, 1880,  Jobn  Backcs  made  bomestead  entry  for  tbe  NE.^ 
of  Sec.  21,  T.  16  N.,  E.  2  W.,  Gnthrie,  Oklahoma. 

On  November  3, 1890,  Willard  P,  Mitcbell  tiled  a  contest  against  said 
entry,  alleging  '^  soonerism^  and  speculative  intent  in  making  tbe  entry. 

After  a  bearing  duly  and  regularly  bad,  the  local  officers  recom- 
mended that  tbe  contest  be  dismissed  and  tbe  entry  of  Backes  beld 
intact. 

On  tbe  appeal  of  Mitcbell,  your  office,  on  May  17, 1895,  affirmed  tbe 
decision  of  the  local  officers. 

Tbe  case  is  before  tbe  Department  on  the  appeal  of  Mitcbell  from 
said  decision. 

It  is  urged,  substantially,  that  your  office  erred  in  its  conclusions  of 
fact,  and  further: 

1.  Error  in  not  finding  from  the  record  in  the  case  and  the  homestead  pnpers  of 
John  Backes  that  the  entryman  has  not  shown  that  he  was  a  duly  qualified  home- 
steader, and  whoUy  faileil  to  show  that  he  was  a  naturalized  citizen  of  the  United 
States^  as  sworn  to  in  his  homestead  afiidavit. 

On  the  questions  of  alleged  disqualification  for  ^^soonerism'^  and 
speculative  intent  in  making  tbe  entry,  which  were  tbe  only  questions 
in  issue  at  the  bearing,  tbe  record,  by  an  overwhelming  preponderance 
of  tbe  testimony,  sustains  the  concurring  conclusions  of  your  office  and 
the  local  officers.  Moreover,  since  the  trial  herein,  and  since  tbe 
decision  of  your  office  was  made,  Josepb  Turner,  Charles  Stoelting  and 
Walter  L.  Finch,  three  of  tbe  principal  witnesses  relied  upon  by  tbe 
contestant  to  establish  the  allegation  of  the  premature  and  unlawful 
entry  of  the  defendant  into  tbe  Oklahoma  country,  have  been  indicted 
and  convicted  of  tbe  crime  of  perjury  for  their  evidence  given  in  this 
case.  Turner  and  Stoelting  pleading  guilty  in  answer  to  the  indictments 
against  them. 

Tbe  question  of  citizenship  requires  more  extended  consideration, 

Tbis  question  was  first  raised  on  appeal,  and  was  not  the  subject  of 
investigation  at  tbe  bearing. 

Attached  to  the  entry  papers  in  this  case  is  a  certified  copy  of  tbe 
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declaration  of  intentiou  of  ^^Johann  Bakes"  to  become  a  citizen  of 
tlie  United  tStates,  made  before  the  clerk  of  the  district  court  in  and 
for  Dodge  county,  Nebraska,  dated  Jane  30, 1883,  and  in  answer  to  the 
appellant's  contention  that  the  said  John  Backes  is  not  a  citizen  of 
the  United  States,  counsel  for  the  defendant  has  filed  a  ^Miaturalization 
final  paper,"  issued  from  the  United  States  district  court  for  Jjogan 
county,  Oklahoma,  December  15, 189(),  wherein  "  Johann  Backes"  is 
admitted  to  become  a  citizen  of  the  United  States.  It  is  thus  seen 
that  the  surname  in  the  certificate  of  naturalization  differs  from  that 
in  the  certified  copy  of  the  declaration  of  intention,  it  appearing  in  the 
copy  of  the  declaration  as  "Bakes"  and  in  the  certificate  of  citizenship 
as  "  Backes."  This  discrepancy  may  easily  be  explained  on  the  theory 
thnt  the  spelling  in  the  copy  of  the  declaration  is  an  inadvertence,  and 
that  *' Bakes"  and  "Backes"  may  be  and  is  the  name  of  the  same  i)er- 
son.  But  the  defendant  herein  writes  his  name  as  John  Backes,  and 
the  name  so  appears  everywhere  in  the  record  wherever  mentioned, 
except  in  the  papers  above  referred  to.  This  might  easily  be  explained 
by  the  fact  that  Johanu  and  John  are  the  same  Christian  names,  the 
former  being  the  German  equivalent  of  the  latter,  were  it  not  for  the 
further  fiict  that  the  defendant  has  testified  in  this  case  that  he  had  a 
brother  "  Joahann  Bechas,"  wlio  had  been  living  in  America  but  was 
then  dead.  It  will  be  observed  that  both  the  Christian  and  surname 
are  here  spelled  dift'erently  than  appears  elsewhere. 

The  record  shows  that  John  Backes  is  a  man  of  good  character,  and 
he  swears  that  he  filed  his  declaration  of  intention  to  become  a  citizen 
of  the  United  States  in  Dodge  county,  Nebraska,  in  the  year  1883; 
that  he  afterwards  filed  a  copy  of  this  declaration  in  the  Guthrie  land 
oflBce  at  the  time  he  made  entry  for  the  land  in  controversy.  It  is 
believed  that  he  is  the  identical  person  named  in  the  declaration  of 
intention  and  certificate  of  citizenship  on  file,  and  that  he  is  a  citizen 
of  the  United  States. 

It  is  directed  that  his  entry  be  held  intact,  subject  to  further  com- 
pliance with  law. 

The  decision  appealed  from  is  affirmed. 


SOLDIERS  ADDITIOXAL  llOMESTEAll— CKRTIFICATE  OF  RIGHT. 

C.   W.   DABLINa. 

Where  a  certificate  of  a  soldier's  additional  homestea<l  right  has  been  located  by  an 
assignee,  and  the  location  canceled  in  part,  and  patent  issued  for  the  remainder, 
the  assignee  is  entitled  to  a  recertifi cation,  under  the  act  of  Augnst  18,  1894,  of 
the  additional  right  for  the  number  of  acres  not  secured  under  the  original  cer- 
tificate. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  1J2,  1898.  (P.  J.  C.) 

The  question  presented  by  the  appeal  of  C.  W.  Darling  from  your 
office  decision  of  Jane  18, 1896,  may  be  briefly  stated  as  follows: 
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A  certificato  was  issued  by  your  office  on  December  12,  1878,  to  one 
William  Hughes,  by  wbich  be  was  beld  entitled  to  make  a  soldier's 
additional  bomestead  entry  of  106.12  acres.  Through  bis  attorney-in- 
fact,  C.  W.  Darling,  an  entry  was  made,  in  1879,  of  one  hundred  and 
twenty  acres  in  the  Fargo,  North  Dakota,  land  district.  Without 
going  into  detail,  it  is  sufficient  to  say  that  this  entry  was  finally  can- 
celed as  to  one  forty  acre  tract  included  therein,  for  tbe  reason  that 
tbere  was  a  prior  entry  thereon,  and  the  remainder,  eigbty  acres,  was 
subsequently  patented  under  said  entry. 

In  1890  Darling  presented  an  application  to  your  office  to  have  a 
recertification  to  bim  of  the  certificate  to  cover  forty  acres.  He  pre- 
sented bis  own  affidavit  that  be  purchased  said  original  certificate  for 
a  valuable  consideration  and  that  be  was  and  is  tbe  owner  thereof.  He 
also  presented  tbe  affidavit  of  tbe  surviving  member  of  a  banking  firm 
from  wbom  be  purcbased  this  and  other  certificates,  by  wbicb  it  is  shown 
that  tbe  bank  did  sell  bim  tbe  certificate.  Tbere  was  also  furnished 
tbe  original  irrevocable  power  of  attorney  from  Hughes  to  Darling, 
authorizing  tbe  latter  to  enter,  convey,  etc.,  tbe  land  included  in  tbe 
entry. 

By  your  said  office  letter  it  was  decided : 

The  entry  located  under  this  certificate  has  been  patented,  and  although  said  entry 
failed  in  so  fur  as  one  forty  acre  subdivision  is  concerned,  yet  tbe  patenting  of  the 
remainder  thereof  wus  in  lull  satisfaction  of  tbe  additional  right  of  William  Hughes. 

Therefore  the  application  for  the  recertification  of  tbe  said  certificate  is  denied, 
and  said  certificate  will  be  filed  with  the  papers  in  said  final  certificate  No.  408, 
where  it  rightfully  belongs. 

From  this  decision  Darling  has  appealed. 

Tbe  ruling  of  your  office  that  tbe  entry  of  eighty  acres  under  the 
original  certificate  was  in  full  satisfaction  of  Hughes'  right  of  entry 
was  probably  basM  on  tbe  doctrine  announced  in  Eiram  S.  Thornton 
(3  L.  D.,  509),  where  it  was  decided  (syllabus)  : 

Under  a  fair  construction  of  tbe  original  homestead  act,  and  the  legislation  supple- 
mental thereto,  conferring  the  right,  under  section  2306  of  the  Revised  Statutes,  to 
make  an  additional  entry,  such  right  is  held  to  be  exhausted  when  once  used, 
although  for  a  less  quantity  than  sufficient  to  make  up  one  hundred  and  sixty  acres. 

But  in  the  case  of  Webster  v.  Lutber  (163  U.  S.,  331)  it  was  beld  by 
the  supreme  court  that  no  limitation  could  be  placed  on  tbe  right  con- 
ferred by  tbe  certificate,  either  in  tbe  bands  of  tbe  ex-soldier  or  bis 
transferee;  that  this  was  a  gratuity  in  tbe  nature  of  a  compensation  for 
past  services  to  tbe  country,  and  that  it  was  not  intended  the  rigbt  thus 
conferred  should  be  hampered  in  any  way  to  defeat  or  impair  its  value. 
In  view  of  tbis  decision  by  the  supreme  court  of  tbe  United  States,  the 
Tliornton  case  will  not  be  followed. 

By  tbe  act  of  August  18, 1894  (28  Stat.,  397),  all  soldier's  additional 

bomestead  certificates  that  bad  been  issued  were  declared  ^'  good  and 

valid  in  tbe  bands  of  bona  fide  purcbasers  for  value.''    By  circular  of 

October  16, 1894  (19  L,  D.,  302),  assignees  of  these  certificates  were, 
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prior  to  auy  eutry  by  the  assignee,  required  to  present  tbem  to  your 
oflSce  for  examiuation  and  additional  certification.  It  also  provided 
that: 

Holders  of  sucb  certificates  desiring  to  exercise  a  right  of  entry  in  their  own  names, 
must  file  such  certificates  in  this  office,  together  with  satisfactory  proof  of  owner- 
ship and  a  bona  tide  purchase  for  value.  If,  upon  examination,  the  proof  so  filed  is 
satisfactory,  an  additional  certificate  will  be  attached  to  the  orip^inal  authorizing 
the  location  thereof,  or  entry  of  land  therewith,  in  the  name  of  the  assignee  or  his 
assigns.  You  will  allow  no  entries  in  the  names  of  assignees  except  upon  presenta- 
tion of  such  additional  certificates  issued  by  this  office.  When  such  additional  cer- 
tificates are  presented,  yon  will  issue  homestead  papers  and  the  final  certificate 
and  receipt,  in  the  name  of  the  transferee,  referring  to  him  in  said  papers  as  the 
"Assignee"  of  the  soldier. 

It  appears  that  the  right  of  entry  by  the  certificate  has  not  been 
iexhausted.  The  evidence  presented  is  prima  facie  sufficient  to  show 
that  Darling  is  the  owner  of  this  certificate,  having  purchased  it  for  a 
valuable  consideration.  Under  these  circumstances  it  is  clear  that 
under  the  law  and  the  circular  quoted,  he  is  entitled  to  an  additional 
certification  to  the  amount  of  the  acreage  that  has  not  been  covered  by 
the  former  entry  under  the  original  certificate. 

Since,  under  the  act  of  Congress,  and  the  decision  of  the  supreme 
court,  the  transferee  is  vested  with  all  the  rights  the  original  bolder 
bad,  there  would  seem  to  be  no  good  reason  why  an  additional  certifi- 
cate may  not  be  issued  to  Darling  for  the  number  of  acres  not  yet 
entered  under  the  original  certificate. 

Your  office  decision  is  therefore  reversed,  and  you  are  directed  to 
issue  to  Darling  an  additional  certificate  for  twenty-six  and  twelve  one- 
hundredths  (26.12)  acres. 


IIOMESTEAl>  ENTRY-MAURIEB  ^VOMAN-^VlT>O^V-RESIl)ENC'E. 

Leonora  H.  Fores. 

In  the  case  of  a  man  and  woman  who  make  homestead  entry  of  adjacent  tracts  and 
thereafter  marry,  and  maintain  residence  in  a  house  built  across  the  line  divid- 
ing  their  claims,  the  residence  of  the  wife  must  be  held  to  have  been  abandoned 
from  the  date  of  her  marriage ;  but,  if  the  husband  subsequently  dies,  the  widow, 
without  forfeiting  her  right  to  perfect  her  husband's  claim,  may  resume  residence 
on  her  own  land,  in  the  absence  of  any  intervening  adverse  right,  and  perfect 
title  thereto  after  due  compliance  with  law. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Offii^e^ 
(W.  Y.  D.)  February  12^  1898.  (J.  L.  McC.) 

Your  office,  by  letter  of  September  3, 1893,  transmitted  a  letter  from 
Leonora  H.  Fores  (formerly  Leonora  H.  French),  and  suggested  its  con- 
sideration as  an  informal  appeal  from  your  office  decision  of  March  2, 
1896,  sustaining  the  action  of  the  local  officers  in  rejecting  the  final 
proof  offered  by  her  in  support  of  her  homestead  entry,  made  July  30, 
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1889,  for  the  S.  i  of  the  NE.  J  and  the  8.  J  of  the  NW.  J  of  Sec.  8, 
T.  21  N.,  R.  36  E.,  Spokane  Falls  land  district,  Washington. 

On  the  same  day  (July  30, 1889)  when  Miss  French  made  homestead 
entry  of  the  tract  above  described,  Victor  E.  Fores  made  homestead 
entry  of  the  SW.  J  of  the  same  section. 

Said  Victor  E.  Fores  and  Leonora  H.  French  were  married  October 
23, 1889;  and  the  testimony  shows  that  they  lived  in  a  house  built 
across  the  line  between  the  two  claims,  and  that  both  claims  have  been 
cultivated  each  year  since  the  entry. 

It  is  also  shown  that  Victor  E,  Fores  died  on  October  C,  1893;  and 
that  bis  widow,  Leonora  H.  Fores,  on  January  10, 1895,  made  final  proof 
on  her  deceased  husband's  homestead  ertry;  that  final  certificate  was 
issued  to  her  as  his  widow  on  that  day;  and  that  patent  issued  therefor 
on  June  8,  1895. 

Your  office,  in  its  decision  appealed  from,  says: 

It  has  been  frequently  held  by  the  Department  that  a  single  woman,  who  makes  a 
homestead  entry  and  subsequently  marries,  and  thereafter  lives  with  her  husband 
(who  had  tiled  on  an  adjacent  tract)  in  a  house  built  across  the  dividing  line  between 
the  two  claims,  by  such  residence  abandons  her  own  entry.  See  17  L.  D.,  215,  and 
casee  therein  cited. 

For  the  reason  above  set  forth  your  office  rejected  Mrs.  Fores'  final 
proof,  and  held  her  homestead  entry  for  cancellation. 

The  final  proof  was  unquestionably  properly  rejected;  but  it  does 
not  necessarily  follow  that  the  entry  in  question  should  be  canceled. 

It  may  be  conceded  that,  during  the  lifetime  of  her  husband,  and 
while  she  was  residing  w^ith  him,  Mrs.  Fores'  residence  on  her  own  entry 
was  abandoned.  But  it  is  not  a  requirement  of  the  law  that  she  should 
continue  to  reside  upon  his  laud,  after  his  death,  in  order  to  make  final 
proof  thereon.  When  she  became  a  widow  it  was  comi)etent  for  her  to 
reside  upon  land  of  her  own.  No  reason  appears  why  (in  the  absence 
of  any  intervening  adverse  claim)  she  may  not  show  that  she  estab- 
lished residence  on  the  tract  formerly  entered  by  her  after  her  hus- 
band's death,  if  such  be  the  fact.  It  is  true  that  between  that  date 
(October  6,  1893,  «wj?ra,)  and  the  date  when  she  made  final  proof 
(December  5, 1895,)  five  years  had  not  intervened ;  but  no  reason  appears 
why,  after  showing  proper  compliance  with  the  requirements  of  the  law, 
she  may  not,  if  she  so  elects,  commute  said  entry  to  cash,  or  continue 
to  reside  thereon  for  five  years  and  make  the  ordinary  homestead  proof. 

The  decision  of  your  office  is  modified  as  above  indicated. 


Discovery  Placer  Claim  v.  Mubry. 

Motion  for  review  of  departmental  decision  of  December  9,  1897,  25 
L.  D.,  460,  denied  by  Acting  Secretary  liyan,  February  14, 1898. 
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MINrNG  CLAIM -PRACTICE-APPEAL-ANNUAL  EXPENDITURE. 

David  Foote  Lode. 

On  appeal  from  a  decisiou  refusing  to  entertaiu  a  protest  a.i>^ainst  a  mineral  entry, 

the  appellant  is  not  required  to  serve  notice  of  the  appeal  on  the  cutryman. 
Annual  expenditure  is  not  required  upon  a  mining  claim  after  entry  thereof. 

Acting  Sec^'etary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  February  IJ,  1896,  ( P.  J.  C.) 

It  appears  that  Frederick  L.  Sigel  et  al.  made  mineral  entry  No.  192, 
David  Foote  lode  mining  claim,  Rapid  City  (formerly  Deadwood),  Soath 
Dakota  laud  district,  on  February  25,  1885. 

For  reasons  not  material  now,  your  office  held  the  entry  for  cancella- 
tion August  8,  1894,  but  on  April  2,  1897,  on  a  showing  made  to  the 
satisfaction  of  your  office,  the  entry  was  reinstated  and  approved  for 
patenting. 

Subsequently  Helen  M.  Stout  filed  a  protest  against  the  entry,  which 
your  office  dismissed.  Stout  filed  an  appeal,  but  did  not  serve  the 
same  on  the  claimants.  Your  office  thereupon  sent  the  appeal  back  to 
the  local  office,  with  instructions  to  have  service  of  the  same  made  on 
the  entrymen.  Due  notice  of  this  action  was  setved  on  Stout,  bat  no 
attempt  was  made  to  comply  with  the  order.  Your  office  therefore,  by 
letter  of  January  31,  1898,  forwarded  the  record  to  this  office  for  con- 
sideration under  the  authority  of  llannon  v.  Northern  Pacific  Railroad 
Company  (11  L.  D.,  48). 

Under  the  ruling  in  Henry  C.  Evans  (23  L.  D.,  412)  and  Gladys  A. 
Mining  Company  v.  Gross  (24  Id.,  349)  the  appellant  was  not  required 
to  serve  notice  of  his  appeal  from  your  office  decision  dismissing  his 
protest,  on  the  entrymen.  As  said  in  the  first  case,  the  rule  requiring 
service  of  notice  of  appeal  on  the  opposite  party  "applies  only  to 
cases  in  which  jurisdiction  has  been  acquired  over  the  entrymau."  In 
an  application  for  a  hearing,  such  jurisdiction  has  not  been  acquired. 

Since  the  case  is  before  the  Department  under  the  rule  requiring 
the  case,  where  there  are  defective  appeals,  to  be  sent  up  (Eimstad  v. 
Northern  Pacific  R.  R.  Co.,  24  L.  D.,  230),  and  as  this  case  is  special 
anyhow,  under  the  special  order  of  January  29,  1896  (22  L.  D.,  120), 
the  case  will  be  considered  on  its  merits. 

The  only  grounds  alleged  in  the  protest  are  the  failure  of  the  owners 
of  the  David  Foote  lode  to  perform  annual  labor  thereon  for  the  years 
1887  to  1893,  inclusive,  and  that  by  reason  of  such  failure  the  claim 
has  been  relocated. 

Paragraph  17  of  the  mining  circular  of  December  15,  1897,  25  L.  D., 
663  (paragraph  5  of  the  old  circular),  specifically  declares  that  annual 
expenditure  is  not  required  on  a  mining  claim  after  entry.  In  Benson 
Mining  and  Smelting  Co.  r.  Alta  Mining  and  Smelting  Co.  (145  U.  S., 
428)  the  supreme  court  held  (syllabus) : 

When  the  price  of  a  mining  claiui  has  been  paid  to  the  government,  the  equitable 
rights  of  the  purchaser  are  complete,  and  there  iH  no  obligation  on  his  part  to  do 
further  annual  work  in  order  to  obtain  a  patent. 
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One  of  the  questions  raised  in  that  case  was  similar  to  the  one 
sought  to  be  raised  by  the  protest  in  the  case  at  bar.  Tlie  owners  of 
the  Alta  lode  made  entry  in  1879,  but  failed  to  do  the  annual  work  for 
1882,  whereupon  other  parties  relocated  the  ground  as  the  Ben  Butler, 
and  took  possession  thereof.  The  court  held  that  the  ground  was  not 
subject  to  relocation. 

It  is  clear,  therefore,  that  there  was  no  forfeiture  of  the  David  Foote 
lode  by  reason  of  failure  to  do  the  annual  work,  and  the  ground  was 
not  subject  to  relocation. 

Your  office  judgment  dismissing  the  protest  is  affirmed. 


Lawrence  v.  Seeoer. 

Petition  for  re-review  denied  by  Acting  Secretary  Kyan,  February 
14,  1898.  See  departmental  decisions  of  May  25,  1897,  24  L.  D.,  477, 
and  November  12,  1897,  25  L.  D.,  377. 


CLASSIFICATION  OF  LAXDS-HEARIXGS-EVIDEXCE. 

F.  Adkinson. 

Evidence  may  be  taken  by  depositigu,  as  provided  in  the  rules  of  practice,  in  the 
cnse  of  hearings  ordered  ou  protest  a^^aiust  a  classification  of  lands  under  the  act 
of  February  26,  1895. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  14, 1898.  (E.  F.  B.) 

I  am  in  receipt  of  a  communication  from  Mr.  F.  Adkinson  of  Helena, 
Montana,  complaining  of  the  action  of  your  office  in  holding  that  tes- 
timony to  be  used  in  hearings  ordered  under  the  act  of  February  26, 
1895  (28  Stat.,  683)  providing  for  the  classification  of  mineral  and  non- 
mineral  lands,  within  the  grant  to  the  Northern  Pacific  Kailroad  Com- 
pany in  certain  districts  in  Montana  and  Idaho,  can  not  be  taken 
outside  of  the  land  district,  when  the  witnesses  reside  more  than  fifty 
miles  from  the  land  office,  but  all  such  testimony  must  be  taken  before 
the  local  officers. 

The  letter  of  your  office  of  January  28,  1898,  in  which  the  ruling 
complained  of  was  made,  is  enclosed  with  the  communication  of  Mr. 
Adkinson  above  referred  to.  It  does  nor  appear  from  this  letter  that 
you  notified  Mr.  Adkinson  that  the  testimony  to  be  offered  in  the  hear- 
ing could  not  be  taken  under  the  rules  and  regulations  of  the  Depart- 
ment, governing  the  hearing  of  contests  involving  the  mineral  or  non- 
mineral  character  of  the  land,  because  after  quoting  tliat  portion  of 
the  act  which  provides  that  where  protests  are  filed  against  the  accept- 
ance of  the  classification  as  made  bv  the  commissioners 

a  hearing  shall  be  ordered  ])y  and  conducted  before  the  said  register  and  receiver 
nnder  rules  and  rognlations  as  near  as  practic.ible  in  conformity  with  the  rules  and 
practice  of  such  land  o(!ice  in  contests  involving  the  mineral  or  non  mineral  charac- 
ter of  the  land  in  such  cases 

you  say;  "It  would  seem  therefore  that  under  said  act  hearings  can  be 
held  only  before  the  local  officers." 
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There  is  no  question  as  to  the  correctness  of  this  proposition,  but, 
what  the  writer  of  the  letter  desired  to  know  was — whether  the  testi- 
mony to  be  submitted  at  said  hearing  could  be  taken  under  the  rules 
and  practice  governing  contests. 

The  act  expressly  provides  that  the  hearings  shall  be  ordered  and 
conducted  before  the  register  and  receiver  under  rules  and  regulations 
as  near  as  practicable  in  conformity  with  the  rules  and  practice  of  the 
land  office  in  contests  involving  the  mineral  or  non mineral  character 
of  the  land.  The  rules  under  which  hearings  are  conducted  embrace 
rules  for  the  taking  of  testimony  to  be  submitted  upon  such  hearing, 
and  Rule  23 — Rules  of  Practice,  controls  in  hearings  ordered  under  this 
act  as  well  as  in  all  other  contest  cases. 

You  will  notify  Mr.  Adkinson  that  testimony  in  such  cases  may  be 
taken  under  said  rule. 
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Woods  v.  Holden  et  al. 

In  the  case  of  a  common  cooflict  between  several  mining  claims,  a  relinqnishmcntor 
exclusion  by  the  applicant  for  patent,  in  favor  of  one  who  did  not  adverse  the 
application,  is  of  no  effect,  aa  against  another  adverse  claimant  who.  prior  thereto, 
has  prosecuted  his  adverse  claim  to  a  favorable  judgment. 

Where  adverse  proceedings  involving  a  common  conflict  are  filed  and  prosecnted, 
that  fact  necessarily  appears  of  record,  and  the  parties  in  interest  are  charged 
with  notice  thereof.  It  is  then  incumbent  upon  each  adverse  claimant  to  take 
such  action  as  will  determine  his  right,  not  only  as  against  the  applicant  for 
patent,  but  also  as  against  the  other  adverse  claimants.  Until  this  is  done  the 
the  stay  of  proceedings  commanded  by  section  232(3  K.  S.,  is  not  relieved,  and  the 
"controversy"  is  not  "settled  or  decided  by  a  court  of  competent  jurisdiction." 

Notices  of  application  for  patent  which  exclude  stated  areas  "without  waiver  of 
rights,"  do  not  re<iuire  the  filing  and  prosecution  of  adverse  claims  to  the  areas 
thus  excluded;  and  the  fact  that  no  adverse  claims  are  filed  in  such  a  ciise  does 
not  warrant  the  inclusion  of  said  excluded  areas  in  the  entry. 

An  adverse  claim  filed  and  prosecuted  Hiice&ssfully  against  a  mineral  application  can 
have  no  etfect  as  to  the  areas  exi»ressly  excluded  from  said  application,  or  confer 
any  right  thereto  in  such  .adverse  claimant. 

An  applicant  for  the  right  of  mineral  entry,  who  expressly  excludes  from  notice  of 
his  application  stated  areas,  is  not  entitled  thereafter  to  make  entry  of  such 
excluded  ground  without  <luc  notice  of  such  intention. 

For  the  purposes  of  explorati4)n,  diMt-overy,  and  purchase,  the  legal  apex  of  a  vein 
that  dips  out  of  ground  disposeil  of  under  the  placer  or  non-mineral  laws,  is  that 
portion  of  the  vein  within  the  public  lands  which  would  constitute  its  actual 
apex,  if  the  vein  had  no  actual  existence  in  the  ground  so  disposed  of. 

Acting  SecreUtri/  Ryan  to  the  CommiHsioncr  of  the  General  Land  Office^ 
(\V.  V.  D.)  Februarii  14,  JS9S,  (P.  J.  O.) 

June  18,  1804,  Warren  Woods,  trustee,  made  a])plication  for  patent 
for  tbe  Hartford  lode,  survey  Xo.  S8.S1),  Pueblo,  Colorado,  land  district, 
and  during  tbe  period  of  publication  the  owners  of  the  Mary  Mabel, 
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and  the  owners  of  the  Sierra  Nevada  and  Starlight  lode  mining  claims 
filed  separate  adverse  claims  against  the  Hartford,  and  in  due  time 
brought  suits  thereon.  Ui)on  the  institution  of  these  suits  certificates 
of  the  clerk  of  the  district  court  of  El  Paso  county,  in  which  the  claims 
are  situate,  were  filed  in  the  local  office,  showing  that  such  suits  had 
been  commenced  and  were  then  pending. 

During  the  pendency  of  these  adverse  suits,  and  on  November  22, 
1894,  A.  M.  llolden  and  David  W.  liawley  made  application  for  patent 
for  the  M.ary  Mabel  lode  mining  claim,  survey  No.  8012,  in  the  same 
land  district.  The  posted  and  published  notices  of  this  application 
contained  the  requisite  descriptive  matter  and,  without  any  words  of 
qualification,  excluded  the  area  in  confiict  with  certain  specified  mining 
claims.  They  also  contained  a  clause  "excepting  and  excluding  the 
conflicts  with"  certain  other  claims, ''without  waiver  of  rights."  In- 
cluded in  the  last  exception  is  the  Hartford  claim  and  the  Little  Mon- 
tana claim.  No  adverse  was  filed  against  the  Mary  Mabel  during  the 
l)eriod  of  publication. 

December  G,  1894,  a  judgment  in  the  Mary  Mabel's  adverse  suit  was 
rendered  by  the  court  in  favor  of  the  Mary  Mabel  and  against  the  Hart- 
ford, the  latter  having  made  default.  The  Hartford  then  filed  a  motion 
to  set  aside  the  default  judgment,  but  January  23,  1893,  this  motion 
was  denied  and  the  former  judgment  confirmed.  A  certified  copy  of 
the  judgment  roll  was  filed  in  the  local  office  February  11,  1895.  Sub- 
sequently it  was  discovered  that  there  was  a  mistake  in  this  judgment 
in  the  description  of  the  Mary  Mabel,  but  this  error  was  corrected  by 
a  nunc  pro  tunc  order  October  7,  1895. 

The  Thanksgiving  lode,  which  conflicts  to  a  considerable  extent  with 
both  the  Mary  Mabel  and  the  Hartford,  at  the  westerly  end  thereof, 
did  not  adverse  the  Marv  Mabel.  It  filed  in  the  local  office  an  adverse 
claim  against  the  Hartford,  but  no  suit  was  brought  in  support  thereof. 
After  the  rendition  of  the  judgment  in  favor  of  the  Mary  Mabel  in  its 
adverse  suit  against  the  Hartford,  and  on  August  21,  181)5,  the  appli- 
cant for  the  Hartford  ])atent,  executed  a  paper  in  the  nature  of  a  relin- 
quishment to  the  Thanksgiving,  by  which  he  ''releases  and  excludes 
from  his  said  application  for  the  Hartford  lode,  all  that  portion  of  the 
Hartford  lode  so  in  confiict  with  the  Thank.sgiving  lo<le,  Sur.  No.  8827, 
as  appears  from  the  official  plat  and  field  notes  of  the  said  claims." 
Such  a  relinquishment  and  exclusion  in  favor  of  one  who  failed  to 
adverse  is  of  no  effect  against  one  who  did  adverse  and  successfully 
prosecuted  his  adverse  claim  to  a  favorable  judgment. 

March  27, 1895,  the  Mary  Mabel  owners  made  application  to  purchase, 
excluding  all  the  area  in  conflict  mentioned  in  the  notices  of  its  appli- 
cation for  patent,  except  the  Hartford  conflict  and  a  small  portion  of 
the  Little  M(mtana  conflict  relinquished  to  the  United  States  for  the 
use  of  the  Mary  Mabel.  This  application  was  allowed  by  the  local 
officers,  and  mineral  entry  No.  595  was  made  April  2,  1895. 
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June  18th,  following,  your  office  called  tlie  attention  of  the  local  office 
to  the  fact  that  the  Mary  Mnbel  conflicted  with  the  Mt.  Kosa  placer, 
which  had  been  patented  April  24,  1893,  and  stated  that  the  placer 
intersected  "about  seventy  five  feet  of  the  assumed  lode  line  of  the 
Mary  Mabel  claiiu,  thus  dividing  said  lode  into  two  non-con tiguous 
parts."  It  was  then  held  by  your  office,  under  the  authority  of  Silver 
Queen  lode  (16  L.  D.,  180),  "tliat  a  lode  claim  intersected  by  a  prior 
placer  location  can  not  be  allowed  to  include  ground  not  contiguous  to 
that  containing  the  discovery;"  and  that  therefore  the  right  of  the 
Mary  Mabel  does  not  extend  beyond  the  point  where  the  lode  line  inter- 
sects the  west  line  of  the  Mt.  Kosa  placer.  This  ruling  resulted  In  a 
hearing  in  the  local  office  to  determine  whether  the  Mary  Mabel  vein 
or  lode  is  intersected  by  the  patented  placer,  in  which  i)roceedings  the 
owners  of  the  Hartford  and  Thanksgiving  claims  appeared  as  protest- 
ants.  At  the  conclusion  of  the  hearing  the  local  officers  divided  in 
opinion,  the  register  holding  that  the  Mary  Mabel  vein  or  lode  depart* 
from  its  assumed  course  and  jjasses  to  the  north  to  such  an  extent  that 
it  is  not  intersected  by  the  placer,  and  the  receiver  holding  that  the 
vein  or  lode  is  so  intersected. 

Both  parties  appealed,  and  your  office  April  7,  1897,  affirmed  the 
decision  of  the  receiver  and  held  the  Mary  Mabel  entry  for  cancella- 
tion as  to  all  that  part  thereof  lying  easterly  from  the  point  of  inter- 
section of  the  Mary  Mabel  lode  with  the  westerly  side  line  of  the  Mt 
Eosa  placer.  Thereupon  the  mineral  claimants  prosecuted  this  appeal. 
The  i^rincipal  questions  presented  by  the  record  are: 

(1)  Did  the  judgment  in  favor  of  the  Mary  Mabel  upon  its  adverse 
against  the  Hartford  entitle  it  to  the  entry  of  the  areas  in  conflict  with 
the  Sierra  Nevada  and  Starlight,  while  their  adverse  suit  against  the 
Hartford  was  pending  in  court  undecided! 

(2)  Under  the  mining  laws,  do  notices  which  except  and  exclude 
stated  areas  ^'without  waiver  of  rights"  require  the  filing  and  i>ro8ecu- 
tion  of  adverse  claims  to  the  areas  thus  excluded  and  can  entry  thereof 
be  made  upon  such  notices  where  no  adverse  claim  is  filed! 

(3)  What  is  the  effect  of  two  separate  and  conflicting  judgments  for 
the  iiossession  of  common  ground! 

(4)  Is  the  Mary  Mabel  vein  so  segregated  by  the  Mt.  Rosa  placer  as 
to  avoid  the  location  and  entry  of  that  portion  thereof  lying  easterly 
from  the  point  of  intersection? 

Section  2320,  Kev.  Stat.,  provides  that  when  an  adverse  claim  is  duly 
filed— 

all  proceedings,  except  the  publication  of  notice  and  making  and  filing  of  the 
aflidavit  tliereof,  shall  be  stayed  until  the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jurisdiction,  or  the  adverse  claim  waived. 

At  the  time  of  the  Mary  Mabel's  entry  the  adverse  suit  of  the  Sierra 
Nevada  and  Starlight,  involving  parts  of  the  ground  entered,  was 
pending  in  court,  and  this  was  shown  by  the  records  of  the  local  office. 
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To  the  extent  of  the  areas  in  conflict  iu  this  suit,  section  2326  stayed 
all  further  proceedings  in  the  land  department,  until  the  controversy 
should  be  decided  by  the  court  or  the  adverse  claim  waived.  October 
27, 1897,  there  was  filed  in  the  Depiirtnient  a  certified  copy  of  a  judg- 
ment rendered  in  that  suit  October  21,  1897,  upon  stipulation  of  the 
parties.  By  this  judgment  the  owners  of  the  Sierra  Nevada  are  found 
to  be  entitled  to  the  possession  of  a  parcel  of  ground  in  conflict  with 
the  Hartford,  and  the  owners  of  the  Hartford  are  found  to  be  entitled 
to  the  possession  of  a  parcel  in  conflict  with  the  Starlight.  These 
parcels  are  located  in  the  eastern  portion  of  the  Mary  Mabel. 

The  adverse  suit  of  tlie  Sierra  Neva<la  against  the  Hartford  having 
resulted  in  a  judgment  in  favor  of  the  former,  a  somewhat  anomalous 
condition  is  presented.  Here  are  two  separate  judgments  rendered  by 
the  same  court  finding  that,  as  against  the  Hartford,  the  Mary  Mabel 
and  the  Sierra  Nevada  are  each  entitled  to  the  possession  of  the  ground 
which  is  common  to  the  tliree  claims.  There  is  no  reference  in  either 
judgment  to  the  adverse  claim  recognized  in  the  other,  and  the  appar- 
ent controversy  between  the  two  successful  adverse  claimants  is  left 
wholly  undecided. 

Where  adverses  involving  a  common  conflict  are  filed  and  prosecuted, 
that  fact  is  necessarily  shown  by  the  records  of  the  local  oflSce  and  the 
parties  in  interest  are  charged  with  notice  thereof.  It  then  devolves 
upon  each  adverse  claimant  to  see  to  it  that  such  proceedings  are  had 
as  will  determine  his  right,  not  alone  against  the  applicant  for  patent, 
who  is  the  common  defendant,  but  also  against  the  other  adverse  claim- 
ants. Until  this  is  done,  the  stay  of  proceedings  commanded  by  sec- 
tion 2326  is  not  relieved  and  the  "controversv"  is  not  '^settled  or 
decided  by  acourtof  competent  jurisdiction."  The  word  ^'controversy" 
used  in  this  section  includes  broadly  the  right  of  possession  to  the  area 
in  conflict  against  all  who  are  contending  therefor  in  the  manner  pre- 
scribed by  the  statute. 

The  controversy  growing  out  of  the  Starlight  adverse  had  not  been 
decided  at  the  time  of  tiie  Mary  Mabel  entry,  and  the  inclusion  in  that 
entry  of  the  area  covered  by  this  conflict,  was  in  violation  of  the 
statute  directing  a  stay  of  proceedings,  but  since  the  controversy  was 
afterward  decided  by.  the  court  in  favor  of  the  Hartford  against  which 
the  Mary  Mabel  had  previously  obtained  judgment  for  the  possession 
of  that  and  other  ground,  the  error  in  allowing  entry  thereof  during 
the  period  of  suspension  is  not  prejudicial.  The  controversy  arising 
from  the  Sierra  Nevada  adverse  had  not  been  decided  at  the  time  of 
the  Mary  Mabel  entry,  and,  under  the  viewx)f  section  2320  herein  taken, 
that  con troversv  is  still  undecided  between  the  Marv  Mabel  and  the 
Sierra  Nevada,  and  the  stay  of  proceedings  continues  as  to  this  con- 
flict, so  that  the  error  in  the  entry  thereof  has  not  been  either  cured  or 
rendered  harmless. 

The  owners  of  the  Sierra  Nevada  are  not  now  before  the  Department, 
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and  for  obvious  reasons  no  opinion  is  expressed  respecting  any  rigbt 
which  they  may  assert  under  tlieir  judgment. 

While  the  conflicts  with  the  Hartford  and  the  Little  Montana  were 
not  excepted  or  exchuled  from  the  Mary  Mabel's  application  for  patent, 
they  were  in  its  posted  and  published  notices  stated  to  be  excepted  and 
excluded  '•  without  waiver  of  rights." 

One  purpose  in  reciuiriug  notice  to  be  given  of  api)lications  for  patent 
is  that  owners  of  contiictin*;"  claims  may  be  apprised  of  such  applica- 
tion and  ihay  have  an  opportunity  to  assert  and  protect  their  iutere^its. 
There  is  r.o  right  under  such  a  notice  which  an  applicant  can  reserve 
by  use  of  the  qualifying  words  ''  without  waiver  of  rights."  lie  must 
decide  wliat  ground  he  believes  himself  entitled  to,  or  desires  to  apply 
for,  and  must  give  notice  accordingly. 

Section  2325  Rev.  Stat.,  ])rovides  that  the  applicant  must  tile  a  "  plat 
and  field  notes  of  the  claim,"  made  "  under  the  direction  of  the  Unite<l 
States  surveyor-general,  showing  accurately  the  boundaries  of  the 
claim;"  that  he  must  post  such  plat  on  the  land  and  in  the  local  office, 
together  with  notices  of  the  application ;  and  that  he  must  publish  such 
notice  in  a  newspaper.  Exceptions  and  exclusions  of  ground  may  be 
made  either  in  an  ap])lication  lor  patent,  or  in  the  notices  thereof,  but 
when  an  exclusion  is  made  "without  waiver  of  rights"  it  is  either  abso- 
lute, so  far  as  that  application  or  that  notice  is  concerned,  or  it  is  mis- 
leading and  introduces  into  the  proceeding  an  uncertainty  inconsistent 
with  the  purpose  of  the  statute.  It  follows  that  the  Mary  Mabel  did 
not  give  notice  of  its  application  for  patent  to  the  areas  in  conflict  with 
the  Hartford  and  Little  Montana  and  that  parties  asserting  a  claim  to 
these  areas  were  not  required  to  adverse  the  Mary  Mabel's  application. 
Canuck  Lode,  22  L.  D.,  711.  The  tact,  therefore,  that  no  adverse  claim 
was  filed  against  the  Mary  Mabel  application  did  not  authorize  the 
inclusion  of  these  areas  in  the  Mary  Mabel  entry. 

It  is  contended,  however,  by  the  Mary  Mabel  applicants  that  even  if 
the  notices  given  of  their  application  for  patent  did  not  include  the 
Hartford  conflict,  the  judgment  in  the  adverse  suit  of  the  Mary  Mabel 
against  the  Hartford,  ac(tording  to  the  provisions  of  section  2326,  fully 
authorized  the  entry  of  that  area  without  further  notice  than  that  given 
by  the  Ilartlord.  This  would  be  true  if  it  were  not  for  the  important 
fact  before  stated  that  in  response  to  the  Hartford  notice  the  Sierra 
Nevada  filed  its  adverse  claim  and  proceeded  with  its  prosecution  in  the 
manner  ijrovided  by  law,  and  that  this  worked  a  suspension  of  further 
proceedings,  as  to  thegnmnd  claimed  by  the  Sierra  Nevada,  until  the 
controversy  should  be  adjudicated  by  the  court  or  the  adverse  claim 
waived. 

The  notices  giveu  of  the  application  for  the  Ilartlord  patent  expressly 
excluded  the  conflict  with  the  Little  Montana.  An  adverse  claim  could 
not  aft'ect  the  area  excluded  by  those  notices,  and  hence  the  Little 
Montana  conflict,  wiiich  was  excluded  from  the  Hartford  notices,  was 
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equally  excluded  from  the  Mary  Mabel's  adverse  and  from  any  judg- 
ment rendered  upon  that  adverse.  As  before  stated,  the  conflict  with 
the  Little  Montana  was  also  excluded  by  the  notices  given  of  the  appli- 
cation for  the  Mary  Mabel  patent;  so  that  neither  the  Mary  Mabel's 
judgment  against  the  Hartford  nor  the  proceedings  upon  the  Mary 
Mabel's  application,  authorized  the  inclusion  in  the  Mary  Mabel  entry 
of  any  portiuji  of  the  Little  Montana.  This  entry  of  a  parcel  of  ground 
without  tiie  giving  of  any  notice  whatever  by  any  one,  of  an  applica- 
tion for  patent  to  the  same,  was  manifestly  erroneous.  It  is  true,  that 
only  a  portion  of  the  Little  Montana  conflict  was  covered  by  the  Mary 
Mabel  entry  and  that  this  was  relinquished  by  the  claimed  owners  of 
the  Little  Montana  to  the  United  iStates  for  the  use  of  the  Mary  Mabel, 
but,  however  this  relinquishment  may,  as  against  the  Mary  Mabel, 
operate  to  estop  the  Little  Montana  from  thereafter  asserting  claim  to 
the  ground  relinquished,  it  is  wholly  without  effect  against  other 
adverse  claims  thereto.  In  the  absence  of  any  notice  requiring  the 
filing  and  prosecution  of  such  adverse  claims,  it  can  not  be  successfully 
claimed,  or  authoritatively  determined,  that  there  are  none  such. 

As  will  be  seen  by  the  accompanying  plat,  the  ground  in  conflict 
between  the  Mary  Mabel  and  the  Hartford  included  much  the  larger 
part  of  both  claims.  The  Mt.  Kosa  placer,  which  was  x)atented  April 
24,  1893,  nearly  a  year  before  the  Mary  Mabel  was  located,  cut  into  and 
segregated  the  assumed  lode  line  of  the  latter. 

Much  evidence  was  taken  at  the  hearing  ordered  by  your  otflce,  to 
determine  whether  the  Mary  Mabel  vein  or  lode  is  intersected  by  the 
patented  placer.  The  local  officers  reached  different  conclusions  upon 
this  question;  the  register  holding  that  the  Mary  Mabel  vein  or  lode 
departs  from  its  assumed  course  and  [)asses  to  the  north  of  the  placer, 
and  the  receiver  holding  that  the  vein  or  lode  does  not  depart  from  its 
assumed  course,  and  that  it  is  intersected  by  the  placer.  Your  office 
adopted  the  conclusion  of  the  receiver,  and  it  is  now  insisted  by  the 
protestants  that  the  concurring  findings  of  the  receiver  and  your  office 
are  supported  by  a  preponderance  of  the  evidence.  It  will  be  assumed 
that  these  concurring  findings  arc  right,  and  that  the  course  of  the 
vein  or  lode  at  its  actual  ai>ex  is  intersected  by  the  patented  placer  as 
shown  upon  the  plat. 

If  this  intersection  of  the  Mary  Mabel  vein  or  lode  affected  the  Hart- 
ford's right  of  possession  to  any  i)art  of  the  ground  in  conflict  that 
claim  should  have  been  asserted  in  the  proceeding  and  in  the  tribunal 
where  alone  the  right  to  possession  can  be  determined  in  cases  of  con- 
flicting mining  locations. 

The  placer  does  not  extend  across  the  Mary  Mabel  location  so  as  to 
divide  it  into  two  disconnected  parts,  but  it  does  extend  across  and  sever 
the  actual  apex  of  the  lode.  The  Mary  Mabel  discovery  is  to  the  west 
of  the  placer,  and  the  protestants  urge  that  the  Mary  Mabel  vein  is 
divided  into  two  non  contiguous  i)arts,  that  the  location  can  not  law- 
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fully  iDclude  any  part  of  the  vein  not  contiguous  to  the  discovery,  and 
that  the  right  of  the  Mary  Mabel  can  not  extend  easterly  beyond  the 
point  where  its  lode  line  is  intersected  by  the  westerly  line  of  the  placer. 
Section  2320,  Kev.  Stat.,  in  prescribing  the  extent  of  a  lode  location, 
says : 

A  mining  claim  ....  may  equal  but  shall  not  exceed  one  thou.sand  five  hun- 
dred feet  in  leugth  along  the  vein  or  lode;  but  no  location  of  a  mining  claim  shall 
be  made  nntil  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  located. 
No  claim  shall  extend  more  than  three  hundred  feet  on  each  side  of  the  middle  of  the 
vein  at  the  snrface,  nor  shall  any  claim  be  limited  by  any  miuing  regulation  to  less 

than  twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface 

The  end-lines  of  each  claim  shall  be  parallel  to  each  other. 

Section  2322  Bev.  Stat.,  defines  the  rights  under  a  lode  location  as 
follows : 

The  locators  of  all  mining  locations  ....  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  Included  within  the  lines  of  their  loca- 
tions, and  of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface  lines  extended  downward  vertically, 
although  such  veins,  lodes,  or  ledges  may  so  far  depart  from  a  perpendicnlar  in 
their  course  downward  as  to  extend  ont«ide  the  vertical  side-lines  of  such  surface 
locations. 

The  undisputed  evidence  shows  that  the  Mary  Mabel  vein  dips  to 
the  north,  that  only  the  apex  and  a  small  portion  ot  the  vein  upon  its 
dip  is  located  within  the  placer  and  that  in  dipping  to  the  north  the 
vein  passes  into  that  portion  of  the  Mary  Mabel  location  lying  between 
the  northerly  side  line  thereof  and  the  placer.  Along  its  course  from 
west  to  east  the  vein  has  an  actual  existence  within  the  Mary  Mabel 
from  one  end  line  to  the  other,  so  that  the  location  of  that  claim  does 
not  involve  or  present  a  violation  of  the  statutory  requirement  that  a 
lode  mining  claim  shall  be  located  *' along  the  vein."  The  vein,  after 
dipping  out  of  the  Mt.  Kosa  placer,  is  either  lawfully  included  in  the 
Mary  Mabel  claim,  or  a  valid  location  thereof  can  not  be  made.  This 
latter  part  of  this  alternative  proposition  can  not  be  recognized  because 
it  has  no  support  in  any  statute  and  is  inconsistent  with  the  express 
provision  of  section  2319,  Kev,  Stat.,  which  declares: 

All  valuable  mineral  deposits  in  lauds  belonging  to  the  United  States,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found  to  occupation  and  purchase. 

There  is  no  claim  that  the  existence  of  this  lode  was  known  at  the 
time  of  the  Mt.  Rosa  placer  entry  or  patent,  and  therefore  the  portion 
thereof  within  the  placer  passed  to  the  placer  claimants  under  the  pro- 
vision of  section  2333,  which  reads : 

but  where  the  existence  of  a  vein  or  lode  in  a  placer  claim  \»  not  known,  a  patent 
for  the  placer  claim  shall  convey  all  valuable  mineral  and  other  deposits  within  the 
boundaries  thereof. 

It  has  been  indisputably  settled,  and  is  admitted  by  protestants,  that 
a  placer  claimant  can  not  follow  a  vein  or  lode  beyond  the  surface 
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boundaries  of  his  claim  extended  vertically  downward.  The  portion  of 
this  vein  lying  outside  of  the  placer  is  ^M'u  lands  belonging  to  the 
United  States,"  and  under  section  2319  is  "free  and  open  to  explora- 
tion and  purchase."  While  tl^e  actual  apex  of  the  vein  is  within  the 
I)laeer,  the  United  States  has  dealt  with  and  disposed  of  the  placer 
claim  as  non-lode  ground,  and  for  all  purposes  of  di8i)ositiou  by  the 
United  States  under  future  exploration  and  discovery  any  vein  or  lode 
in  adjacent  ground  8tops  at  the  point  of  its  intersection  with  the 
boundary  of  the  placer.  Within  the  placer  it  is  not  subject  to  explora- 
tion or  punthase,  except  according  to  the  will  of  the  private  owner. 
For  the  purposes  of  discovery  and  purchase  under  the  mining  laws, 
the  legal  apex  of  a  vein  like  the  Mary  Mabel,  dipping  out  of  ground 
disposed  of  under  the  placer  or  non-mineral  laws,  is  that  portion  of  the 
vein  within  the  public  lands  which  would  constitute  its  actual  apex  if 
the  vein  had  no  actual  existence  in  the  ground  so  disposed  of.  Under 
this  view  the  apex  of  the  vein  extends  throughout  the  entire  length  of 
the  Mary  Mabel  claim,  if  that  be  necessary  to  the  valid  entry  thereof. 
I*rotestant's  contention  that  the  Mary  Mabel  vein  or  lode  is  segregated 
and  divided  into  two  non-contiguous  parts  by  the  Mt.  Eosa  placer  and 
that  the  location  and  entry  of  the  easterly  part  is  thereby  rendered 
invalid  can  not  be  sustained. 

The  Mt.  Rosa  being  patented  ground  constituted  no  part  of  the  Mary 
Mabel  location  and  was  excluded  from  the  entry  thereof,  so  that  the 
westerly  and  northerly  lines  of  the  placer,  w^hero  they  come  in  contact 
with  the  Mary  Mabel,  became  a  part  of  the  southerly  side  line  thereof. 
Under  this  adjustment  the  two  side  lines  are  not  parallel,  but  it  is  not 
necessary  that  they  should  be.  The  provision  upon  that  subject  is  by 
its  own  terms  confined  to  end  lines.  No  portion  of  either  side  line  as 
thus  constituted  is  more  than  150  feet  from  the  middle  of  the  vein,  and 
protestant's  assertion  of  an  infraction  of  the  Colorado  statute  limiting 
the  width  of  lode  claims  to  loO  feet  on  each  side  is  not  supported  by 
the  record. 

Your  office  decision  herein  is  reversed  and — 

(1)  The  Mary  Mabel  entry  is  hereby  sustained  except  as  to  the  areas 
in  conflict  with  the  Sierra  Neva<la  and  the  Little  Montana. 

(2)  The  entry  of  the  area  in  conflict  with  the  Sierra  Nevada  is  hereby 
canceled,  subject  to  the  right  of  the  Mary  Mabel  to  enter  that  area, 
without  giving  further  notice,  should  the  controversy  be  adjudicated 
by  a  court  of  competent  jurisdiction  in  favor  of  the  Mary  Mabel  or  the 
adverse  claim  of  the  Sierra  Nevada  be  waived,  but  unless  proceedings 
to  accomplish  such  adjudication  are  prosecuted  with  reasonable  dili- 
gence the  right  to  make  entry  of  this  area  will  be  lost. 

(3)  The  entry  of  a  portion  of  the  area  in  conflict  with  the  Little  Mon- 
tana is  hereby  canceled  subject  to  the  right  of  the  Mary  Mabel,  within 
a  reasonable  time,  to  complete  its  application  for  patent  to  this  area  by 
giving  notices  thereof  and  otherwise  complying  with  the  law,  and 
mining  regulations,  and, 
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(4)  If,  by  reason  of  the  cancellation  liereby  made  there  remains  in 
the  Mary  Mabel  entry  any  non-contiguous  area  in  the  easterly  porti<m 
thereof,  your  office  will  make  such  cancellation  or  disposition  of  such 
non-contiguous  ground  as  may  be  proper.  This  direction  is  made  nec- 
essary because  there  is  in  the  record  no  plat  showing  the  Sierra  Nevada 
conflict. 


( ONTEST-  IN DI AN   L  VXDS- A LLOTM ENT. 

William  Kalmbaoh. 

Ill  proceediu«^s  by  the  jjoverniiieut  to  tl«t«niiino  wliether  an  application  by  an  Indian 
to  select  certain  tracts  as  an  aUotniont  shall  be  anowed,  a  stranger  to  tbe  record, 
alleging  prior  settlement  rights,  will  not  be  heard  to  set  np  his  claim,  but  mnst 
await  tbe  disposition  of  the  pending  action. 

Secretary  Bliss  to  the  CommisHioner  of  the  General  Jjund  Office,  February 
(W.  V.  D.)  17,  189.^.  (U.  G.) 

April  4,  1895,  William  Kalmbach  applied  to  make  homestead  entry 
for  the  E.  .J  of  SW.  J,  the  SW.  J  of  SE.  i,  and  the  NW.  i  of  SW.  J  of 
Sec.  11,  T.  06  K,  K.  21  W.,  in  the  land  office  at  Duluth,  Minnesota. 

His  application  was  rejected  by  the  local  office,  for  tlie  reason  that 
the  land  applied  for  was  covered  by  the  following  applications  for 
Indian  allotments,  filed  September  15,  1894,  by  Louisa  Christian,  as  an 
Indian  woman  of  the  Lac  Court  Oreille  band  of  the  Chippewa  tribe  of 
Indians,  and  the  head  of  a  family,  viz:  No.  249,  for  the  N.  J  of  SW.  J 
of  Sec.  11,  T.  m  X.,  R.  21  W.,  for  herself;  No.  248,  for  her  minor  child, 
Martha  Christian,  for  the  S.  J  of  SE.  J  of  said  Sec.  11;  and  No.  254,  for 
her  minor  child,  Flora  Christian,  for  the  S.  ^  of  the  SW.  J  of  said 
section  11. 

In  his  homestead  affidavit  accompanying  his  application,  Kalmbach 
alleges  settlement  on  the  tract  embraced  in  his  application  May  23, 
1892,  and  that  he  has  lived  thereon  continuously  since  that  time,  and 
has  made  valuable  improvements  thereon,  consisting  of  a  comfortable 
house,  a  clearing  of  one  and  one  eighth  acres  in  a  state  of  cultivation, 
all  of  which  are  worth  $140.00.  Upon  appeal  from  the  rejection  of  his 
application,  Kalmbach  contended  that  he  showed  prior  settlement  and 
was  entitled  to  enter  the  land  under  section  3  of  the  act  of  May  14, 
1880  (21  Stat.,  140),  that  the  applications  for  Indian  allotments  did  not 
segregate  the  land,  and  that  the  local  office  should  have  ordered  a 
hearing  to  determine  the  rights  of  the  parties. 

November  30, 1895,  your  office  held  that  the  land  applied  for  by  him 
was,  at  the  time  of  his  application,  covered  by  the  said  Indian  allot- 
ment applications,  and  was,  under  the  terms  of  section  4  of  the  act  of 
February  8, 1887  (24  Stat.,  388),  segregated  from  entry,  and  that,  if 
the  said  allotment  applications  ought  to  be  canceled,  such  action  could 
be  attained  by  a  proper  procedure  on  the  part  of  Kalmbach  or  any 
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interested  party.    Your  office  accordingly  sustained  the  action  of  the 
local  office  in  rejecting  Kahnbacb's  application. 

January  23,  1897,  under  the  instructions  of  your  office,  the  special 
allotiug  agent  of  the  Duluth,  Minnesota,  land  district,  made  his  report 
to  the  Oouiniissioner  of  Indian  Aifairs  upon  the  said  application,  No. 
254,  of  Louisa  Christian  for  her  minor  child  Flora,  in  which  he  found 
that  the  applicant  was  a  quarter  blood  Chippewa  Indian  of  the  Lac 
Court  Oreille  band,  and  was  living  at  the  time  of  her  application  in 
Flambeau,  Wisconsin,  where  she  has  ever  since  resided,  and  has  never 
lived  in  the  State  of  Minnesota;  that  she  has  no  personal  knowledge  of 
the  land,  which  was  located  for  her  by  her  husband,  a  white  man  and 
a  citizen  of  the  United  States;  and  that  it  was,  at  the  time  of  filing  the 
application  and  at  the  time  of  the  examination,  chiefly  valuable  for  the 
pine  timber  growing  thereon.  From  these  findings,  and  in  view  of  the 
further  fact  that  the  said  Indian  applicant  had  never  made  settlement 
or  improvement  of  the  tract,  it  was  recommended  that  the  application 
be  disallowed  and  canceled.  A  like  rep<»rt  was  made  upon  the  individual 
application  of  the  same  party,  No.  249,  and  also  upon  her  application, 
No.  248,  for  her  minor  child  Martha. 

February  11,  1897,  Kalmbach  filed  his  verified  and  corroborated 
application  to  contest  the  said  Indian  allotment  applications,  alleging 
as  grounds  therefor,  that  the  land  covered  by  the  applications  is 
wholly  unfit  for  agricultural  purposes,  can  not  be  cleared  and  put  in 
cultivation  for  less  than  twenty  dollars  per  acre,  and,  when  cleared, 
will  not,  on  account  of  its  \H)ov  soil,  afford  a  support  as  a  farm  for 
either  of  the  allottees,  should  their  applications  be  approved;  that  the 
land  is  at  least  fifty  miles  from  any  railroad,  and  that  the  nearest 
market  to  the  land  is  about  thirty  miles;  that  the  land  contains  about 
one  million  feet  of  good,  merchantable  timber  standing  thereon  of  the 
value  of  fifteen  hundred  dollars;  and  that  the  land  was  selected  as  an 
Indian  allotment  solely  on  account  of  the  timber  thereon,  and  not  for  a 
home  for  said  Indian  applicant  and  her  minor  children.  The  corrobo- 
rative affidavit,  verified  by  two  witnesses,  confirms  these  statements 
generally,  and  contains  a  specific  additional  allegation  that  the  land  is 
wholly  unfit  for  farming  purposes,  and,  if  the  timber  were  removed, 
would  not  afford  a  support  for  the  allottees,  either  for  farming  or  for 
stock  raising,  and  that  the  land  is  very  valuable  for  the  timber  growing 
thereon. 

April  30,  L897,  your  office  dismissed  this  application  to  contest,  as  it 
was  filed  subsequently  to  the  order  of  this  Department  suspending  all 
allotments  made  in  Minnesota,  pending  investigation  thereof  by  special 
agents.  It  appears  by  this  decision  that  other  parties,  who  had  made 
applications  to  contest  these  Indian  allotment  applications,  and  one 
other,  that  of  Henry  Christian,  a  minor  child  of  the  said  Louisa^ 
nefirly  two  years  before  the  application  of  Kalmbach  was  filed  and 
prior  to  the  said  departmental  order,  were  allowed  a  hearing,  but  it 
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further  appears  that  by  your  office  letter  of  October  27, 1897,  addressed 
to  this  Department,  these  parties  contesting  the  applications  prior  to 
the  departmental  order  suspending  them  ^'  took  no  action  ^  on  your 
order  for  a  hearing,  probably  because  of  failure  to  serve  notice  on  the 
Indian  applicants;  the  case  was  closed  as  to  them,  and  the  allotment 
applications,  which  Ealmbach  desires  to  contest,  were  transmitted  in 
said  letter. 

It  also  appears  by  the  said  letter  of  your  office  that  the  Commis- 
sioner of  Indian  Affairs,  by  his  letter  to  your  office  bearing  date  March 
26, 1897,  returned  the  applications  for  allotments  on  behalf  of  the  minor 
children  of  said  Louisa,  numbered  248,  254  and  255,  and  recommended 
that  the  same  be  severally  held  for  cancellation,  but  no  action  of  the 
Office  of  Indian  Affairs  is  reported  on  the  personal  application  No.  249 
of  Louisa  Christian,  the  mother  of  said  children. 

Ealmbach  took  no  appeal  from  your  office  decision  of  November  30, 
1895,  rejecting  his  homestead  application,  and  the  sole  question  to  be 
determined  is  the  action  of  your  office  in  dismissing  his  application  to 
contest  the  allotment  applications  of  Louisa  Christian  and  her  minor 
children,  Martha  and  Flora,  which  he  raises  by  his  appeal. 

Considering  his  application  to  make  homestead  entry  for  the  tract 
upon  which  he  alleges  settlement  with  the  application  to  contest  the 
applications  for  allotments,  his  good  faith  may  well  be  questioned. 

His  affidavit  in  support  of  his  homestead  application  alleges  improve- 
ments on  the  tract  claimed  by  him  and  continuous  residence  for  nearly 
three  years,  yet  in  his  application  to  contest  he  alleges  under  oath  that 
the  land  is  chiefly  valuable  for  timber,  is  unfit  for  a  home,  owing  to  the 
fact  that  the  soil  is  barren  and  would  be  of  no  value  if  cleared  of  its 
timber,  and  when  denuded  of  timber  would  be  unfit  for  farming  or 
stock  raising  purposes;  it  is  remote  from  a  railroad  and  is  distant  from 
a  market,  and  is  evidently — under  his  own  showing — no  more  fit  for  a 
home  for  Ealmbach  than  for  the  Indian  allottees.  Buckley  v.  Murphy, 
24  L.  D.,  352. 

In  the  proceedings  by  the  government  against  an  entry,  a  stranger 
to  the  record  alleging  intervening  settlement  rights  will  not  be  heard 
to  set  up  his  claim,  but  must  await  the  disposition  of  the  pending 
action.  (United  States  v.  Alexander,  11  L.  D.,  507.)  This  application 
to  contest  is  not  against  an  existing  entry,  it  is  true,  but  is  against  an 
application  to  secure  to  an  Indian  woman  and  her  minor  children^ 
severally,  allotments  of  public  lands  lying  outside  of  the  limits  of  an 
Indian  reservation ;  but  undoubtedly  the  same  rule  should  be  applied 
as  in  contests  against  an  entry  under  examination  by  the  Department, 
for  the  same  reasons  exist  in  the  latter  as  in  the  former  case,  as  the 
rights  of  a  third  party  can  not  be  determined  in  such  a  proceeding 
against  the  applicants. 

The  same  matters  are  involved  in  the  reports  of  the  special  allotting 
agent  as  are  ofiered  as  a  ground  of  contest,  and  if  the  applications  for 
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ailotmeutB  are  rejected,  the  tracts  are  open  to  entry.  If  the  applica- 
tions are  approved,  upon  their  approval  and  before  issuance  of  the  first 
or  trust  patent  thereupon,  a  contest  can  be  initiated  (24  L.  D.,  264,) 
upon  a  proper  showing,  but  not  before  that  time. 

The  decision  of  your  office,  dismissing  the  application  of  Kalmbach 
to  contest  the  application  of  Louisa  Christian  and  her  minor  children, 
is  affirmed. 


CONTEST— lOSTS-KESIDENCE. 

Dammon  V.  Sinclair. 

In  a  contest  brought  on  a  general  charge  of  non-compliance  with  law,  accompanied 
by  an  ofter  to  pay  the  expenses  of  the  hearing,  the  contestant  shonld  be  required 
to  pay  all  of  the  costs  of  the  hearing;  and  on  his  failure  so  to  do,  the  ca«e  may 
thereafter  be  treated  as  between  the  entryman  and  the  gOTernment. 

The  continuity  of  residence  is  not  interrupted  by  absences  from  the  land,  where  good 
faith  and  the  intention  to  make  a  permanent  home  on  the  land  are  apparent. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  17,  1898.  '       (C.  W.  P.) 

This  case  involves  lots  1,  2  and  3  of  Sec.  20,  T.  39  N.,  R.  9  W.,  Eau 
Claire  land  district,  Wisconsin. 

On  December  20, 1890,  Jeremiah  D.  Dammon  made  homestead  entry 
of  the  above  described  tract,  together  with  lot  4  of  the  same  section, 
and  on  December  22, 1890,  Francis  L.  Box  and  Jessie  M.  Sinclair  pre- 
sented applications  for  lots  1 ,  2  and  3,  which  were  rejected  for  conflict 
with  Dammon's  entry.  On  February  19,  1894,  the  Department  held  in 
the  case  of  said  Box  against  Dammon  et  a7.,  18  L.  D,,  133,  that  the  said 
Jessie  M.  Sinclair  was  entitled  to  make  entry  of  said  land,  and  on  June 
4, 1894,  Miss  Sinclair's  application  to  enter  said  land  was  placed  on 
record  at  the  local  office. 

On  March  26,  1895,  said  Dammon  filed  an  affidavit  of  contest,  charg- 
ing abandonment,  failure  to  maintain  residence  and  failure  to  improve 
and  cultivate  the  land  entered.  A  hearing  was  thereupon  had  before 
the  county  judge  of  Sawyer  county,  Wisconsin,  on  February  10, 1896. 

But  before  the  hearing  on  Dammon's  contest,  Miss  Sinclair,  on  Jan- 
uary 27, 1896,  made  her  final  proof.  Dammon  appeared  as  protestant 
and  cross-examined  Miss  Sinclair  and  her  witnesses,  paying  the  costs 
for  taking  the  testimony  on  cross-examination. 

At  the  hearing  on  the  contest,  the  parties  entered  into  a  stipulation, 
to  the  effect  that  Dammon  should  be  allowed  to  introduce,  as  part  of 
his  cross-examination  of  Miss  Sinclair,  the  testimony  given  by  her  on 
her  final  proof,  and  that  said  testimony  should  be  considered  as  part 
of  her  cross-examination  in  the  contest  case,  and  that  the  testimony 
taken  in  the  contest  case  should  be  considered  as  part  of  the  testi- 
mony taken  on  the  final  proof  of  Miss  Sinclair,  and  that  the  evidence 
offered  in  the  contest  case  should  be  considered  not  only  as  evidence  on 
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the  contest  for' abandon ineot^  but,  also,  as  evidence  on  the  final  proof 
of  Miss  Sinclair,  <<so  that  no  further  hearing  may  be  ordered,  or  had 
on  said  application  to  make  final  proof.'' 

Testimony  was  thereupon  submitted.  Duriug  the  taking  of  the  tes- 
timony Dammon  objected  to  paying  the  costs  of  taking  the  testimony 
of  the  contestee,  under  rule  54  of  practice,  alleging  that  he  claimed  the 
preference  right  to  enter  the  land  in  controversy  by  virtue  of  his  settle- 
ment right,  without  reference  to  the  act  of  May  14, 1880,  and  under  rule 
57  of  practice,  and  also  claimed  the  preference  right  to  enter  said  land 
by  virtue  of  his  having  paid  for  the  taking  of  the  cross-examination 
of  Miss  Sinclair  and  her  witnesses  on  the  taking  of  her  final  proof. 
And  it  was  agreed  between  the  parties  that  the  question  of  the  pay- 
ment of  these  costs  should  be  submitted  to  the  local  officers  for  their 
decision.  The  local  officers  decided  that  ^'the  parties  should  pay  the 
costs  of  the  direct  examination  of  their  several  witnesses  and  the  costs 
of  cross-examination  of  their  witnesses,  respectively." 

Upon  the  merits  the  local  officers  decided  in  favor  of  Miss  Sinclair, 
recommended  the  dismissal  of  Dammon's  contest,  and  that  Miss 
Sinclair's  final  proof  be  accepted. 

On  appeal,  it  was  held  by  your  office  that  Dammon  had  forfeited  his 
preference  right  under  the  statute  and  his  own  direct  promise  to  pay 
the  expenses  of  the  hearing;  that  the  sole  question  presented  by  Dam- 
mon's appeal  was  whether  the  testimony  is  sufficient  to  warrant  the 
cancellation  of  Miss  Sinclair's  entry  in  the  interest  of  the  government; 
and  from  a  consideration  of  the  evidence  your  office  held  that  the 
entry  woman  has  acted  in  .good  faith;  that  her  final  proof  is  sufficient, 
and  that  she  is  entitled  to  a  patent,  and  you  dismissed  Dammon's 
contest.    Dammon  has  appealed  to  the  Department. 

That  the  decision  of  the  local  officers  on  the  question  of  costs  is 
erroneous  there  can  be  no  doubt. 

Dammon,  in  his  affidavit  of  contest,  asserted  no  right  to  the  land, 
but  simply  charged  the  entrywoman  with  non-compliance  with  the 
homestead  law,  and  offered  to  pay  <Hhe  expenses  of  such  hearing."  In 
such  case  it  is  held,  in  Thompson  r.  Smith,  22  L.  D.,  248,  that  the  costs 
should  be  assessed  under  rule  54  of  practice,  and  that  on  the  refusal 
of  the  contestant  to  pay  the  same  the  contest  may  properly  be  dis- 
missed. See  also  Boberts  v.  Stanford,  22  L.  D.,  419;  and  Heggen  v, 
Floyd,  Id.,  462,  where  it  is  held  that  under  a  contest  instituted  under 
the  act  of  May  14, 1880,  and  prosecuted  until  the  charges  in  the  affi- 
davit of  contest  have  been  apparently  sustained,  should  not  be  dis- 
missed, though  the  contestant  refuse  to  make  further  advances  for 
costs,  or  do  any  other  act  indicating  his  retirement  from  the  case,  but 
treated  thereafter  as  between  the  government  and  the  entryman. 

Dammon  should  have  been  required  to  pay  all  the  costs  of  the  hear* 
ing,  and  if  he  had  refused  or  failed  to  do  so,  the  case  would  then  have 
been  left  to  the  government  to  continue  the  prosecution  of  the  case. 
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The  testimony  in  the  case  is  voluininoas  and  conflicting.  But  it  is 
not  disputed  that  Miss  Sinclair  settled  on  the  land  on  December  20, 

1890,  and  commenced  permanent  improvements;  that  she  began  to 
reside  on  the  land  on  May  22, 1891,  and  lived  thereon  continuously  until 
August  29,  following;  that  during  the  autumn  and  winter  of  1891-1892, 
she  visited  the  land  oh  several  occasions  and  did  some  clearing;  that 
from  April  1, 1892,  to  August  26,  following,  she  was  continuously  resid- 
ing on  her  claim;  that  during  September,  October  and  December  fol- 
lowing, she  was  on  the  laud  several  times  and  did  some  work  thereon; 
that  during  March,  April,  and  May  and  the  summer  months  of  the 
year  1893,  she  made  visits  to  the  land,  but  did  not  live  upon  her  claim 
continuously,  until  April  17,  or  18, 1894,  when  she  returned  to  the  land 
and  lived  there  continuously  during  the  spring  and  summer  of  1894, 
leaving  on  September  17.  She  did  not  return  to  the  land  to  live  until 
about  March  28,  1895,  but  visited  it  on  December  9,  previous. 

She  erected  three  houses  on  the  land,  one  built  on  December  20, 
1890;  another  built  in  May,  1891,  and  a  third  in  May,  1894.  She  also 
built  a  log  barn  and  dug  a  well,  twelve  feet  deep.  She  has  cleared 
and  broken,  according  to  her  witnesses,  about  two  acres  and  a  half, 
and  cultivated  about  two  acres:  according  to  the  contestant  and  his 
witnesses,  she  has  plowed  and  broken  about  two  acres  and  cultivated 
about  half  an  acre.  She  has  constructed  about  three  hundred  and 
twenty  rods  of  wire  fencing.  Her  improvements  are  worth  from  $200 
to  $300.  She  is  a  teacher,  and  also  a  dress-maker  and  seamstress. 
She  is  unable  to  make  a  living  on  the  land,  but  she  swears  that  it  has 
been  her  home  ever  since  she  established  her  residence  thereon  in  May, 

1891.  She  has  spent  most  of  the  spring  and  summer  months  on  the 
land,  with  the  exception  of  the  summer  and  spring  of  1893.  The  land 
is  situated  in  the  northern  part  of  Wisconsin,  and  the  evidence  shows 
that  the  winters  are  long  and  cold,  and  that  there  is  no  farming  work 
to  be  done  during  that  season  of  the  year,  and  Miss  Sinclair  testified 
that  her  absences  from  the  land  were  for  the  purpose  of  making  a  sup- 
port, to  obtain  means  to  improve  the  land  and  to  meet  the  expenses  of 
her  first  contest,  which  was  not  decided  until  January  19, 1894. 

It  is  true  that  during  the  autumn  of  1893  and  the  winter  of  1893-1894, 
Miss  Sinclair  attended  as  a  pupil  the  normal  school  at  Biver  Falls,  but 
it  was  for  the  purpose  of  better  fitting  her  to  make  a  living  as  a 
teacher,  and  she  swears  that  she  had  had  no  other  place  of  residence 
and  that  she  settled  on  the  land  for  a  permanent  home. 

Under  all  the  circumstances,  it  can  not  be  denied  that  Miss  Sinclair, 
in  spite  of  her  long  absences  from  the  land,  which  (with  the  exception 
of  the  summer  of  1893)  were  at  a  season  when  no  profitable  work  could 
be  done  on  her  claim,  has  shown  good  faith  and  an  intention  to  make 
^er  permanent  home  on  the  land. 
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In  Sandell  v,  Davenport,  2  L.  D.,  157,  it  is  said  that: 

The  queslioD  of  bona  fide  reeidence  is  equally  one  of  intention  as  of  fact.  There 
is  no  qaestion  touching  his  commencing  his  residence  within  the  prescribed  period, 
and  I  talce  it  tliat  if  the  temporary  absences  in  question  are— as  I  think  they  have 
been — satisfactorily  accounted  for,  then  his  residence  has  been  constructively  if  not 
actually  sufficient.  The  Department  has  repeatedly  held — and  it  invariably  holds — 
that  where  a  claimant  leaves  his  claim  for  the  purpose  of  earning  an  honest  liveli- 
hood, coupled  with  the  bona  fide  intent  to  maintain  his  residence  upon  and  cultivate 
and  improve  his  claim,  such  absence  is  acconnted  a  constructive  residence  upon  the 
same,  and  compliance  with  legal  requirements. 

And  in  Charles  0.  Boultx)n'8  case  (6  L.  D.,  338)  it  is  held  that  actual 
residence  being  established,  and  permanent  and  valuable  improvements 
made,  temporary  absences  at  a  season  of  the  year  when  but  little,  if 
any,  work  could  be  done  on  the  land,  are  not  inconsistent  with  good 
faith  in  the  matter  of  residence. 

In  Peter  Weber's  case  (on  review),  9  L.  D.,  150,  it  is  said: 

The  absences  in  this  case  were  for  the  purpose  of  gaining  means  to  live  anci 
improve  his  claim,  and  being  for  that  purpose,  were  excusable,  and  no  evidence  of 
an  intent  to  abandon. 

In  Bomgardner  v.  Kittleman,  17  L.  D.,  207,  it  is  said: 

It  is  true  that  she  (Miss  B.)  spent  more  time  in  working  for  other8  than  she  did  at 
home.  But  it  nowhere  appears  that  she  had  any  other  home,  and  the  evidence 
shows  that  she  was  dependent  upon  her  own  labor  for  support,  and  that  it  was 
necessary  to  work  away  from  home  for  her  own  subsistence  and  to  gain  means  io 
improve  her  place.  This  she  did,  and  the  improvements  she  made  on  the  place  wero 
in  themselves  ample,  under  all  the  circumstances,  to  show  her  good  faith. 

In  Fyflfe  v.  Mooers,  21  L.  D.,  167,  it  is  said : 

Residence  having  been  once  established,  the  law  does  not  prencribe  how  mnch  an 
entrynian  shall  stay  at  home.  After  that  date  the  question  becomes  one  of  intent 
rather  than  of  actual  and  uninterrupted  residence,  though  the  intent  must  be 
accompanied  and  evidenced  by  such  improvement  and  cultivation  of  the  soil  as  will 
in  each  particular  case,  give  effect  to  the  law.  A  citizen  does  not  lose  his  residence 
or  domicile  by  leaving  home  so  long  as  there  is  present  in  his  mind  an  intention  ta 
retnm,  neither  can  it  consistently^  and  on  principle  be  held  that  one  who  has  entered 
npon  the  public  lands  and  established  a  rcvsidence  thereon  with  the  view  of  ac<|nirin£^ 
a  home  from  the  government,  abandons  his  purpose  wht^n  he  is  called  away  by  the 
nature  of  his  employment,  by  the  necessities  of  his  (condition,  or  by  other  contin- 
gency, and  there  is  ever  present  in  his  thoughts  the  animus  revertendi. 

And  this  is  repeated  in  Tekseth  i\  Noben,  25  L.  D.,  147. 
Your  office  decision  is  accordingly  affirmed. 


PRACTICE— ORDER    OF    C:ANCELL.ATIOX— REIXSTATEMENT— TOWXSITE^ 

Oakes  v.  West  Reno  City. 

Where  an  entry  has  bean  canceled  on  account  of  an  adverse  claim,  when  it  should 
have  been  held  intact  subject  to  the  perfection  of  said  adverse  claim,  it  may  be 
treated,  on  application  for  reinstatement,  as  though  the  latter  action  had  been 
taken. 
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A  towusite  entry  cannot  be  allowed  if  the  proof  offered  fails  to  show  that  the  land 
is  occupied  for  the  purposes  of  trade  and  business  or  settled  upon  and  occnpied 
OS  a  townsite. 

Secretary  Bliss  to  the  Commissioner  of  Hie  Oeneral  Land  Offi<^j  February 
(W.  V.  D.)  i7,  1898.  (G.  B.  G.) 

This  case  is  before  the  Department  on  the  appeal  of  Persie  Oakes 
from  the  decision  of  your  office  of  June  15, 1897,  dismissing  her  protest 
against  the  allowance  of  townsite  proof  and  rejecting  her  application 
for  reinstatement  of  homestead  entry,  No.  3489,  as  to  the  W.  J  of  the 
NE.  i  of  Sec.  29,  T.  13  N.,  R.  7  W.,  Oklahoma. 

The  case  is  "current  work,"  under  departmental  order  of  Jane  11, 
1896  (22  L.  D.,  675),  and  will  be  disposed  of  as  such. 

With  the  record  is  a  motion  to  dismiss  the  appeal,  on  the  ground, 
substantially,  that  all  the  issues  now  raised  by  the  protestant  have  been 
heretofore  finally  adjudicated  against  her,  that  she  is  a  protestant 
without  interest,  and  therefore  not  entitled  to  the  right  of  appeal. 

The  history  of  this  case  may  be  stated  briefly. 

The  land  is  in  the  Cheyenne  and  Arapahoe  country,  which  was  opened 
to  settlement  and  entry  at  noon  on  April  19, 1892.  On  that  date  Snow- 
den,  now  Oakes,  made  homestead  entry  for  the  whole  of  the  NE.  J  of 
said  section,  township  and  range.  On  April  20, 1892,  one  Bosa  Goena- 
wein  filed  a  contest  against  said  entry,  alleging  settlement  prior  to 
Snowden,  or  any  other  person. 

On  May  14,  1892,  John  Fox,  probate  judge  of  Canadian  count}', 
Oklahoma  Territory,  applied  to  enter  said  quarter  section,  together 
with  lot  5  of  Sec.  28,  for  townsite  purposes,  which  application  was 
rejected  for  conflict  with  Snowden's  entry. 

A  hearing  was  ordered  between  Snowden  and  the  townsite  claimants, 
and  no  hearing  having  been  had  between  Snowden  and  Goenawein,  the 
latter  was  allowed  to  intervene. 

The  Department,  on  July  9,  189G  (23  L.  D.,  74),  affirmed  the  decision 
of  your  office,  rejecting  the  claim  of  Goenawein,  sustaining  the  claim 
of  the  townsite  occupants  as  to  the  W.  J  of  the  NE.  J  of  said  section 
29,  and  holding  Snowden's  entry  to  that  extent  for  cancellation.  Snow- 
den filed  a  motion  for  review  of  said  departmental  decision,  which  was 
denied  on  October  3,  1896,  and,  accordingly,  on  October  30,  1896, 
Snowden's  entry  was  canceled  as  to  the  said  W.  J  of  the  NE.  J,  and  the 
case  closed. 

On  February  18,  1897,  W.  ii.  Brown,  probate  judge  (successor  to  the 
said  John  Fox),  submitted  townsite  proof,  covering  the  said  W.  J  of 
the  NE.i,  under  sections  2387,  2388,  and  2389  of  the  Revised  Statutes, 
at  the  request  and  on  behalf  of  the  occupants  of  West  Reno  City, 
Pending  publication,  pursuant  to  which  said  proof  was  made,  said 
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Persie  Oakes,  on  February  8, 1897,  filed  in  the  local  office  a  protest 
against  the  proof  so  advertised  to  be  made,  wherein  she  alleged : 

That  she  is  the  idontioal  person,  who  as  Persie  Snowdeu,  made  homestead  entry 
No.  3489,  on  April  19,  1892,  for  the  NE.  i  of  section  29,  township  13  north  of  range  7 
west.  That  said  eighty  acres  attempted  to  be  proved  up  as  a  towusite  in  this  pro- 
ceeding, to  wit,  the  west  i  of  the  said  NE.  i  is  nsed  only  to  a  very  small  extent  for 
purposes  of  trade  and  business,  fY'om  sixty-five  to  seventy  acres  of  the  same  being  in 
the  sole  use,  occupancy  and  possession  of  the  affiant  for  agricultural  purposes,  about 
fifty-five  acres  of  the  snid  eighty  acres  being  in  actual  cultivation  by  this  affiant  by 
virtue  of  her  homestead  entry  thereon;  that  of  the  remaining  portion  of  said  eighty 
acres,  only  from  eight  to  fifteen  acres  in  all  is  in  the  possession  of  the  alleged  town- 
site  settlers,  by  far  the  greater  portion  of  this  eight  to  fifteen  acres,  being  used  for 
pasturage  and  agricnltural  purposes  and  only  a  small  portion  actually  rsed  either 
for  business  or  residence  purposes.  That  the  entire  population  of  said  alleged 
towusite  consists  of  three  heads  of  families,  with  their  families,  and  one  single  man, 
in  all  twelve  persons.  That  your  affiant  therefore  predicated  upon  the  above  facts, 
says  that  sjiid  towusite  is  practically  abandoned  as  such  for  purposes  of  trade  and 
business  and  is  not  used  to  such  an  extent  for  purposes  of  trade  and  business,  and 
the  value  of  the  improvements  is  not  sufficient  to  show  good  faith  as  to  render  it 
subject  to  cntr3'as  a  towusite;  and  that  said  condition  has  existed  for  more  than  six 
months  last  past  and  next  prior  to  the  date  of  this  protest.  Wherefore,  your  affiant 
asks  for  the  privilege  as  such  protestant  of  appearing  at  the  date  of  said  final 
proof,  to  wit,  February  18,  1897,  and  of  cross-examining  the  witnesses  on  the  said 
final  proof  and  of  introducing  evidence  if  she  desires  in  rebuttal  of  the  testimony  of 
said  witnesses  and  in  support  of  this  protest. 

In  the  protestaut's  application  for  reinstatement  of  her  entry,  tiled 
in  the  local  office  on  February  8, 1897,  it  is  further  urged : 

That  said  pretended  towusite  settlers  can  not  make  proof  on  said  eighty  acres  and 
obtain  title  thereto,  for  the  reason  that  said  eighty  acres  is  not  actually  used  and 
occupied  for  purposes  of  trade  and  business,  and  that  the  entry  of  this  applicant 
having  been  held  for  cancellation,  not  on  account  of  any  invalidity,  but  simply  for 
conflict  with  said  pretended  prior  right  of  said  towusite  settlers,  her  homestead 
entry  should  not  have  been  canceled,  but  should  have  been  held  intact  subject  to 
the  consummation  of  said  title  in  said  towusite  settlers  by  proper  proof  of  the  occu- 
pancy of  said  land  for  townsitn  purposes,  and  that  the  cancellation  of  the  said  west 
eighty  of  affiant's  homestead  entry  was  therefore  premature  and  erroneous,  and  in 
the  face  of  the  abandonment  of  said  land  by  said  towusite  settlers,  should  be  rein- 
stated. 

It  is  not  thought  that  appellee's  motion  to  dismiss  the  appeal  of  pro- 
testant should  prevail.  It  is  true  that  the  issue  joined  between  Persie 
Oakes  and  the  towusite  claimants  has  been  heretofore  ruled  by  the 
Department  in  favor  of  the  towusite  claimants,  and  the  entry  of  Oakes 
canceled  to  the  extent  of  the  conflict.  Her  entry,  however,  should  not 
have  been  canceled,  but  held  intact  on  €he  record,  subject  to  the  final 
proof  of  the  towusite  claimants.  This  would  have  been  the  better  prac- 
tice, and  the  matter  will  now  be  treated  as  though  that  had  been  the 
action  taken  in  the  premises.  Treating  the  case,  then,  as  though  the 
entry  of  Mrs.  Oakes  was  still  of  record,  she  is  a  protestant  with  an 
interest  and  as  such  entitled  to  the  right  of  appeal. 
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On  the  merits  of  the  case^  it  is  not  believed  that  the  proof  offered  by 
the  townsite  claimants  warrants  the  patenting  of  the  land  involved  for 
townsite  purposes.  It  is  not  occapied  for  the  purposes  of  trade  and 
business  and  is  not  <^  settled  upon  and  occupied  as  a  townsite." 

In  reaching  this  conclusion  the  informal  allegations  and  ex-parte 
affidavits  in  the  record,  to  the  effect  that  many  of  the  alleged  inhabi- 
tants of  the  so-called  town  have  abandoned  it  since  final  proof  was 
offered,  have  not  been  considered.  The  infirmity  in  the  townsite  pro- 
ceedings is  apparent  without  looking  to  these  newly  filed  papers. 

Your  ofl&ce  decision  is  reversed,  the  townsite  proof  is  rejected,  and 
it  is  directed  that  Mrs.  Oakes's  entry  of  the  land  in  controversy  be 
reinstated. 


MIXING  CLAIM— HOMESTEAD  ENTRY. 

Montgomery  v.  Gilbert. 

The  fact  that  a  placer  claimant  has  conducted  profitable  mining  operations  upon  a 
part  of  his  claim  does  not,  in  itself,  give  him  any  right  as  against  an  adverse 
homestead  claimant  for  another  part  of  such  clainii  lying  in  a  different  quarter 
section,  and  that  had  been  prior  thereto  a<ljudged  non-mineral  in  a  depart- 
mental decision. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  February 
(W.  V.  D.)  17,  1898,  (E.  B.,  Jr.) 

The  land  involved  in  this  case,  comprising  about  thirty  acres,  is  all 
that  portion  of  lot  No.  46,  mineral  survey  No.  2809,  which  is  within  the 
SB.  J  of  section  18,  T.  12  N.,  R.  9  W.,  Helena,  Montana,  land  district. 
Lot  Ko.  46,  known  as  the  Buckhoru  placer,  embraces  portions  of  sections 
7,  8,  and  18,  said  township  and  range,  and  contains  fifty-six  acres.  The 
placer  claim  was  located  April  17, 1889,  by  Lee  Montgomery  and  four 
other  persons,  and  was  surveyed  January  11,  1890. 

On  May  6,  1889,  one  Clarence  Ghristofi'erson  filed  his  pre-emption 
declaratory  statement  for  said  SE.  J.  On  January  21, 1890,  Montgom- 
ery, having  acquired  the  interests  of  his  co-locators  in  the  Bnckhorn 
placer,  filed  application  for  patent  therefor.  On  January  22,  1890, 
Christofferson  appeared  to  offer  final  proof,  and  at  the  same  time  Mont- 
gomery appeared  and  protested,  on  tlie  ground  that  a  portion  of  the 
land  which  Christofferson  proposed  to  enter  as  a  pre-emption  claim  was 
mineral  land  and  was  embraced  in  his  (Montgomery's)  said  placer  min- 
ing claim.  A  hearing  thereupon  followed,  ending  January  31,  1890. 
Upon  the  evidence  adduced  the  local  ofQce  held  the  land  in  controversy 
to  be  non  mineral  and  dismissed  the  protest.  On  successive  appeals 
by  Montgomery  the  decision  of  the  local  ofQce  was  af&rmed  by  your 
office,  and  your  office  decision  by  the  Department  on  July  26,  1892 
(unreported :  L.  and  B.,  249,  p.  184).  On  August  29, 1893,  Christofferson 
executed  and  filed  in  the  local  office  a  relinquishment  to  the  United 
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States  all  right,  title  and  interest  in  the  land  covered  by  his  pre-emption 
filing,  which  tiling  was  therefore  canceled^by  your  office  on  October  3, 
1893. 

On  May  29, 1895,  Harris  P.  Gilbert  made  homestead  entry  for  the 
quarter  section  formerly  embraced  in  Ohristoflferson's  filing.  On  July 
18, 1895,  Montgomery  applied  to  purchase,  under  his  application  filed 
January  21, 1890,  the  land  embraced  in  his  placer  claim,  which  appli- 
cation was  denied  on  the  ground  that  the  portion  thereof  in  the  said 
southeast  quarter  had  been  decided  by  the  Department  to  be  non- 
mineral.  On  July  18, 1896,  Montgomery  filed  his  duly  corroborated 
contest  affidavit,  alleging,  in  substance,  that  his  mining  operations  on 
the  land  in  controversy  since  the  close~of  the  previous  hearing  in  Janu- 
ary, 1890,  had  demonstrated  the  same  to  be  more  valuable  for  mining 
than  for  agricultural  purposes.  A  hearing  duly  followed,  commencing 
September  3, 1895,  and  ending  October  15, 1805.  On  March  24, 1896, 
the  local  office  decided  the  case  in  favor  of  the  homestead  claimant  and 
recommended  that  the  mineral  application  be  canceled  to  the  extent  of 
its  conflict  with  the  homestead  entry.  On  appeal  by  Montgomery  your 
office,  on  June  20, 1896,  affirmed  the  decision  of  the  local  office.  Mont- 
gomery duly  appealed  from  your  office  decision,  assigning  error  as 
follows: 

First:  It  was  error  to  hold  that  the  evidence  shows  the  laud  to  be  more  valuable 
for  agricultural  purposes  than  for  mining. 

Second:  It  was  error  not  to  have  held  that  as  no  practical  value  for  agriculture 
was  shown  and  the  land  being  absolutely  uecestsary  to  carry  on  mining  operations, 
that  it  did  not  have  a  greater  value  for  mining. 

Third:  It  was  error  not  to  have  held  that  as  the  land Tvas  appropriated  for  mining 
purpose,  before  it  was  entered  as  agricultural  land,  that  it  was  incumbent  on  the 
agricultural  claimant  to  show  substantial  and  paramount  value  for  farming  purposes. 

In  your  office  decision  it  is  said : 

The  ground  under  consideration,  as  I  judge  from  the  evidence,  has  no  very  great 
value  for  any  purpose.  It  appears  to  be  situated  at  quite  an  altitude  where  frosts 
are  likely  to  occur  in  every  month  in  the  year,  and  is  therefore  not  first  class  agri- 
cultural ground.  It  appears,  however,  that  portions  of  the  land  have  produced  fair 
crops  of  hay.  In  view  of  the  former  departmental  decision  which  fixed  the  charac- 
ter of  this  land  as  non-mineral,  and  in  view  of  the  pending  agricultural  entry,  it 
devolved  upon  the  contestant  to  prove  not  simply  that  the  land  has  no  very  great 
value  for  agricultural  purposes,  but  that  as  a  present  fact  it  has  a  positive  value  for 
mineral  purposes,  and  that  in  excess  of  its  agricultural  value. 

The  chief  use  which  the  proof  shows  the  contestant  to  have  made  of  the  ground 
is  for  dumping  purposes,  and  but  a  small  area^thereof  has  been  used  for  this  pur- 
pose. Active  mining  operations  have  not  been  conducted  upon  that  part  of  the 
Backhom  Placer  in  conflict  with  Gilbert's  homestead  entry,  so  that  the  evidences 
of  mineral  consist  of  the  results  of  exploration  and  testing  made  by  the  various 
witnesses. 

There  appears  to  be  no  question  but  that  the  ground  in  conflict  contains  some 
quantity  of  fine  gold  in  placer  deposit,  but  as  to  the  extent  of  this  deposit  there  is  a 
wide  variance  between  the  statements  of  the  witnesses  for  the  contestant  and  those 
of  the  homestead  entry  man. 
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I  conclude,  however,  that  the  explorations  and  testings  made  since  the  former 
hearing  have  not  been  very  extensive  nor  the  results  thereof  very  impoHant,  and 
that  they  are  certainly  insnfiicient  to  show  affirmatively  that  the  ground  is  valaable 
for  its  minerals. 

Inasmuch  as,  in  my  judgment,  the  evidence  fails  to  show,  by  a  preponderance 
thereof,  that  the  land  in  conflict,  nor  any  smallest  legal  subdivision  thereof,  is  valu- 
able on  account  of  the  mineral  deposit  therein  contained,  I  conclude  that  the  con- 
testant has  failed  to  make  a  case. 

After  a  very  careful  examination  and  consideration  of  the  evidence 
and  the  law  applicable  thereto,  the  Department  fLiids  no  warrant  to 
disturb  the  decision  of  your  office.  Although  it  is  shown,  as  stated  in 
the  decision  of  your  office,  that  a  small  area  of  the  land  in  controversy  has 
been  used  for  dumping  purposes,  or,  more  accurately  speaking,  used  to 
receive  the  tailings  which  are  carried  down  upon  it  from  the  higher  land 
along  the  stream  where  the  ground  has  been  mined,  it  is  not  shown 
that  the  possession  or  control  of  such  area,  nor  of  any  part  of  the  land 
in  controversy,  by  the  mineral  claimant,  is  necessary  to  the  successful 
mining  of  the  portion  of  the  placer  which  lies  outside  the  said  quarter 
section. 

The  fact  that  the  land  in  controversy  was  embraced  in  the  Buckhom 
placer  location  prior  to  the  pre-emption  filing,  or  that  when  the  filing 
was  canceled  Montgomery  again  took  possession  of  it  as  placer  land, 
claiming  it  under  the  placer  location,  gives  him  no  right  thereto  as 
against  (jilbert's  homestead  entry,  if  in  fact,  as  would  seem  to  be  the 
case,  the  land  is  not  mineral  in  character.  Montgomery  has  had  ample 
time  and  opportunity  since  the  close  of  the  prior  hearing,  and  espe- 
cially since  the  cancellation  of  Christofferson's  filing,  to  have  demon- 
strated the  mineral  character  of  the  land,  if  mineral  in  quantity  suffi- 
cient to  pay  for  its  extraction  from  the  earth  exists  thereon,  as  he 
contends.  He  seems  to  have  chosen,  instead,  to  prosecute  his  mining 
operations  on  that  part  of  his  location  which  lies  within  the  northeast 
quarter  of  said  section,  where  he  was  more  sure  of  a  i)rofitable  return 
for  his  expenditure  of  money  and  labor.  He  can  not  complain,  there- 
fore, if  the  result  of  such  election  is  unfavorable  to  him  in  the  present 
contest.  That  he  has  conducted  profitable  mining  operations  upon  his 
location  in  the  northeast  quarter  of  the  section,  gives  him,  ipso  facto^ 
as  against  the  homestead  claimant,  no  right  to  the  laud  in  controversy, 
which  was  j)nwa/ocje  non-mineral  land  under  previous  departmental 
decision. 

The  decision  of  your  office  is  affirmed. 
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yVPPLICATIOX  TO  ENTER— ABANDONMENT. 

Shook  v.  Douglas. 

PendiDg  liual  action  on  an  application  to  enter  tiie  land  embraced  therein  is  not  only 
reserved  from  any  other  disposition,  but  nntil  the  application  is  allowed  a 
charge  of  abandonment  will  not  lie;  nor  is  the  applicant  in  snch  case  required 
to  reside  on  the  laud  covered  by  his  application  pending  final  decision  thereon. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(W.  V.  D.)  17,  1898.  (C.  J.  G.) 

The  record  in  this  case  shows  that  on  September  28,  1891,  John 
Douglas  made  homestead  entry  for  the  N.  J  of  NE.  J  and  the  E.  J  of 
NW.  i  Sec.  8,  T.  3  K,  R.  3  E.,  Humboldt  land  district,  California. 

On  the  same  date  Marion  F.  Shook  made  api)licatiou  to  enter  tbe  E. 
J  of  SE.  J  Sec.  5,  and  the  N.  J  of  NE.  J  Sec.  8,  same  township  and 
range,  which  was  rejected  by  the  local  office  for  conflict  with  Douglas' 
entry  as  to  said  N.  J  of  ISTE,  J  Sec.  8. 

lTl)on  Shook's  appeal  from  this  action  a  hearing  was  ordered,  and 
upon  the  testimony  submitted  thereat,  the  local  office  rendered  decision 
recommending  the  cancellation  of  Douglas'  entry  as  to  that  part  in 
conflict  with  Shook's  application. 

Douglas  appealed  from  this  decision  to  your  office,  where,  under  date 
of  March  20, 1895,  the  decision  of  the  local  office  was  affirmed,  his 
homestead  entry  as  to  the  N.  ^  of  NE.  J  Sec.  8,  being  held  subject  to 
the  prior  right  of  Shook.  Douglas  thereupon  prosecuted  a  further 
appeal  to  this  Department. 

On  October  14, 1895,  and  during  the  pendency  of  Douglas'  appeal, 
his  daughter,  Georgia  A.  Douglas  was  allowed  to  make  homestead 
entry  for  the  E.  ^  SE.  J  fc?ec.  5,  embraced  in  Shook's  application. 

June  9, 1896  (22  L.  D.,  G4G),  the  Department  affirmed  your  said  office 
decision  of  March  20, 1895. 

October  3, 1896  (23  L.  D.,  331),  the  Department  rendered  decision 
denying  a  petition  for  rehearing  in  the  above  case,  and  on  November  6, 
1896,  your  office  in  promulgating  the  said  decision,  closed  the  case  and 
directed  the  local  office 

to  notify  G.  A.  Douglas  to  show  cause  why  her  H.  E.  No.  3590,  covering  the  E.  ^  of 
SE.  ^f  »Sec.  5,  T.  3  N.,  R.  3  £.,  erroueonsly  allowed  pendrug  fiual  disposition  of  the 
application  of  Shook  to  enter  said  tracts  of  land  should  not  be  canceled,  and  Shook 
allowed  to  perfect  his  application  in  accordance  with  departmental  decision  of  Juno 
9,1896. 

January  13,  1897,  there  was  transmitted  to  your  office  the  answer  of 
Georgia  A.  Douglas  to  the  order  calling  upon  her  to  show  cause.  The 
substance  of  said  answer  is  that  at  the  time  she  made  her  homestead 
entry  the  land  included  therein  was  vacant,  public  land;  that  Shook 
had  abandoned  said  land  for  more  than  six  months  prior  to  the  date  of 
said  entry. 
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March  1, 1897,  your  oflSce  held  Georgia  A.  Douglas'  said  homestead 
entry  for  cancellation  ''for  conflict  with  the  right  of  Shook  to  perfect 
his  application,"  and  she  has  now  appealed  to  this  Department. 

It  is  apparent  from  the  record  in  this  case  that  Georgia  A.  Douglas' 
homestead  entry  for  the  E.  J  pf  SE.  J  Sec.  5  was  erroneously  allowed, 
as  the  tract  had  been  appropriated  by  the  prior  application  of  Shook 
which  was  protected  by  the  proceedings  pending  before  this  Depart- 
ment at  the  date  of  her  entry.  She  must  bave  known  of  Shook's  set- 
tlement claim  as  well  as  his  application  to  enter.  A  possible  explanation 
for  the  allowance  of  her  entry  may  be  found  in  the  accompanying  brief 
filed  by  Shook.  It  is  stated  therein  that  when  Shook's  application  of 
September  28^  1891,  was  presented  at  the  local  office  and  rejected  as  to 
the  land  in  conflict  with  John  Douglas'  entry,  there  was  a  failure  to 
make  entry  in  the  tract-book  or  on  the  plat  showing  the  acceptance  of 
Shook's  application  for  the  land  in  Sec.  5;  or  if  any  memorandum 
of  Shook's  application  was  made  it  was  by  pencil  which  became  erased. 
Subsequently  there  was  a  change  in  the  officers  of  the  Humboldt  land 
office,  and  when  Georgia  A.  Douglas  applied  to  make  homestead  entry, 
the  land  in  question  appeared  to  be  vacant,  public  land. 

An  examination  of  Shook's  application  discloses  the  fact  that  it 
covers  the  tracts  in  both  sections  5  and  8. 

Pending  final  action  on  Shook's  application,  which,  having  been 
made  within  three  months  after  the  plat  of  survey  was  filed  in  the 
local  office,  was  equivalent  to  actual  entry,  the  land  in  question  was 
not  only  reserved  from  any  other  disposition,  but  until  his  application 
was  allowed  the  charge  of  abandonment  did  not  lie.  Neither  was  he 
required  to  reside  on  the  land  embraced  in  his  application,  pending 
final  decision  thereon.  See  cases  of  Griffin  r.  Pettigrew  (10  L.  D.,  510)  j 
Goodale  v.  Olney  (12  L.  D.,  324);  and  Kice  v.  Lenzshek  (13  L.  D.,  154). 

Your  office  decision  of  March  1, 1897,  is  hereby  affirmed,  and  Shook 
will  be  allowed  to  perfect  his  application  upon  due  showing  of  compli- 
ance with  law. 


MINING  CLAIM— PUOTEST-STAY  OF  PROCEEDINGS. 

Thomas  et  al.  r.  Elling  (On  Kbview). 

The  Department  may  properly  direot  a  stay  of  aotion,  under  an  application  for  min- 
eral patent,  during  the  pendency  of  judicial  proceedings,  even  though  said  pro- 
ceedlugs  are  based  upon  a  protest  that  does  not  require  an  adverse  snit  under 
the  statute,  if  such  stay  of  action  is  in  aid  of  a  proper  disposition  of  said  pro* 
test  by  the  Department. 

Secretary  Bliss  to  the  GommisHioner  of  the  General  Land  Office.  February 
(W.  V.  D.)  17, 1898.  (F.  W.  O.) 

With  your  office  letter  "N"  of  January  28,  1898,  was  forwarded  a 
motion,  filed  on  behalf  of  Henry  Elling,  for  review  of  departmental 
decision  of  December  13,  1897  (25  L.  D.,  495),  in  tbe  case  of  William 
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H.  Thomas  et  al,  v.  Henry  EUing,  involving  the  disposition  of  a  protest 
filed  against  the  application  for  patent  by  Henry  Elling  upon  the 
Spratt  lode  mining  claim,  survey  No.  4766,  Helena  land  district,  Mon- 
tana, ia  which  protest  it  was  claimed  that  protestants  are  the  owners 
of  an  undivided  half  interest  in  said  location. 
The  grounds  of  error  set  forth  in  the  motion  are  as  follows : 

I.  Error  in  holding  that  action  must  be  suspended  upon  the  application  involved, 
during  the  pendency  in  coart,  of  Hoit  in  the  case  of  Thomas  et  al.  i*.  Elling,  after 
concluding  as  a  matter  of  law,  that  said  snit  is  not  a  suit  on  an  adverse  claim  under 
sections  2325  and  2326  U.  S.  Rev.  Stat. 

II.  Error  in  holding,  in  effect,  that  possessory  title  to  the  Spratt  lode  claim  must 
be  determined  in  court,  in  a  proceeding  other  than  such  a  one  as  is  contemplated  by 
said  sections  2325  and  2326,  U.  S.  R.  S. 

III.  Error  in  not  directing  the  allowance  of  entry  by  Elling,  and  the  issuance  of 
patent  to  him,  notwithstanding  the  pendency  of  said  suit,  in  view  of  the  fact  that, 
in  the  event  of  the  issuance  of  patent  to  Elling,  plaintiffs  in  said  suit  would  still 
have  the  same  remedy  which  they  are  now  pursuing. 

IV.  Error  in  suspending  action  upon  Elling's  application  for  patent,  because  of, 
and  during  the  pendency  of,  said  suit,  while  at  the  same  time  holding  that  it  is 
doubtful  whether  or  not  any  decision  which  may  be  rendered  in  said  suit  would  be 
"conclusive  upon  the  Department." 

v.  Error  in  not  finding  from  the  record  that  the  complete  legal  title  in  and  to  said 
Spratt  lode  claim  is  vested  in  Elling,  and  that  patent  must  therefore  be  issued  to 
him  subject  to  any  equities  in  the  plaintiffs  in  said  snit  of  Thomas  et  al.  v.  Elling. 

After  a  review  of  the  matter,  the  motion  is  denied. 

It  was  not  held  in  the  decision  under  review  that,  on  account  of  the 
protest  and  suit  of  William  H.  Thomas  et  aL,  action  upon  Elling's 
application  for  patent  must  be  suspended;  nor  was  it  held,  either 
directly  or  in  effect,  ^^  that  possessory  title  to  the  Spratt  lode  claim  must 
be  determined  in  court,  in  a  proceeding  other  than  such  a  one  as  is 
contemplated  by  said  sections  2325  and  2326,  U.  S.  B.  8." 

Said  decision  held  just  to  the  contrary. 

In  referring  to  said  protest  by  Thomas  et  aL^  the  decison  states: 

It  follows,  therefore,  that  the  protest  in  question  is  not  such  a  one  as  can  be  recog- 
nized as  an  adverse  claim  necessitating  the  institution  of  proceedings  thereon,  in  a 
court  of  competent  jurisdiction. 

It  was  further  held  in  said  decision  that : 

It  is  the  duty  of  the  Land  Department,  excepting  in  controversies  referred  to  the 
courts  by  the  statute,  to  determine  before  issuance  of  patent  whether  the  applicant  is 
entitled  thereto,  and  the  fact  that  such  controversies  may  be  litigated  in  the  courts 
after  issuance  of  patent  does  not  relieve  the  Department  of  its  duty  in  the  premises. 

Belative  to  proceedings  not  specifically  referred  to  the  courts  by 
sections  2325  and  2326,  XJ.  S.  B.  S.,  the  opinion  holds: 

Where  the  matter  has  already  been  decided  by  a  court  of  competent  jurisdiction, 
the  question  may  arise  whether  such  a  decision  is  conclusive  upon  the  Department, 
but  without  deciding  that  question  it  seems  clear  that  where  the  dispute  does  not 
involve  the  character  of  the  land,  or  the  qualifications  of  the  entryman,  or  his 
compliance  with  the  law  under  which  title  is  sought,  the  Department  may  properly 
accept  and  follow  the  judgment  of  a  court  of  competent  jurisdiction,  determining  as 
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between  contending  partiett  their  respective  rights  to,  and  interests  in,  the  land  in 
controversy.  The  Department  is  not  required  to  await  the  bringing  of  suit,  because 
it  is  not  so  i^rovided  in  the  statute  and  because  there  is  no  obligation  upon  either 
party  to  invoke  the  jurisdiction  of  a  court  as  there  is  in  the  instance  of  an  adverse 
claim.  Here  suit  has  been  instituted  in  the  local  court  for  the  purpose  of  settling  the 
question  of  joint  ownership.  Jurisdiction  of  the  subject-matter  may  exist  even 
though  not  recognized  by  sections  2325  and  2326.  The  laud  department  may  there- 
fore well  await  the  result  of  that  suit  before  giving  further  consideration  to  the 
protest. 

It  is  the  plain  duty  of  this  Department  to  determine  whether  Elling 
is  entitled  to  patent  as  applied  for.  Protest  has  been  filed  by  others 
claiming  an  interest,  who  have  been  excluded  firom  the  application  for 
patent. 

A  suit  has  been  instituted  and  is  now  pending  involving  the  question 
as  to  the  interest  of  the  protestants  in  the  Spratt  location. 

The  land  department  can  not  ignore  the  protest.  The  decision  under 
review  directed  that  action  upon  the  application  for  patent  be  suspended 
awaiting  the  determination  of  the  case  in  the  court,  not  that  the 
Department  was  required  Ay  law  to  wait,  but  that  an  adjudication  by 
the  court  would  at  least  aid  in  the  proper  disposition  of  the  protest. 

No  sufficient  reason  is  assigned  in  the  motion  for  revoking  the 
direction  given,  and  the  papers  are  herewith  returned  for  the  files  of 
your  office. 


SISSETON  AXD  YANKTON  LANDS— PAYMENT  ON  COMMUTED  ENTRIES. 

State  of  South  Dakota. 

In  the  commutation  of  homestead  entries  in  the  former  Sisseton  and  Yankton  reser- 
vations the  en  try  men  are  not  required  to  pay  one  dollar  and  twenty-five  cents 
per  acre  in  addition  to  the  price  fixed  by  the  acts  of  March  3,  1891,  and  August 
15,  1894,  opening  said  lands  to  entry. 

Secretary  Bliss  to  the  CommisHioner  of  the  Oeneral  Land  Office^  February 
(W.  V.  D.)  17, 1898.  (W.  M.  W.) 

On  November  2,  1897,  the  agent  of  'the  State  of  South  Dakota 
addressed  a  communication  to  you  claiming  that  homestead  entrymen 
of  lands  embraced  in  the  ceded  portions  of  the  Sisseton  and  Yankton 
Indian  reservations,  who  commute  their  entries,  should  be  required  to 
pay  one  dollar  and  twenty-five  cents  per  acre  for  land  covered  by  such 
entries,  in  addition  to  the  other  payments  required  by  law. 

On  November  17, 1897,  you  replied  to  said  letter,  and  advised  the 
agent  of  the  State  that  in  the  matter  of  payments  in  the  cases  referred 
to  in  his  communication  your  office  is  governed  by  approved  depart- 
mental instructions  of  March  22, 1892  (14  L.  D.,  302),  and  May  17, 1895 
(20  L,  D.,  435),  opening  the  Sisseton  and  Wahpeton  and  Yankton  res- 
ervations; that  under  the  act  of  March  3, 1801,  each  entryman  of  lands 
in  the  Sisseton  and  Wahpeton  reservation  must  pay  two  dollars  and 
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fifty  cents  per  acre  for  the  land  taken,  in  addition  to  the  fee  and  com- 
missions on  double  minimum  land  provided  by  law;  that  under  the  act 
of  August  15, 1894,  each  applicant  to  enter  land  in  the  Yankton  reser- 
vation must  pay  for  the  land  entered  ai  the  time  of  making  his  original 
entry  fifty  cents  per  acre,  and  at  the  time  of  making  proof  the  further 
sum  of  three  dollars  and  twenty-five  cents  per  acre,  in  addition  to  the 
fees  required  by  law.  You  called  the  attention  of  the  agent  for  the 
State  to  the  fact  that  homestead  entries  on  the  ceded  portions  of  the 
great  Sioux  reservation  are  commuted  under  a  proviso  in  section  6  of 
the  act  of  March  3,  1891  (20  Stat.,  1096),  while  homestead  entries  on 
the  ceded  portions  of  the  Sisseton  and  Yankton  reservations  are  com- 
muted under  the  general  law.  You  also  invited  his  attention  to  the 
fact  that  under  section  22  of  the  act  of  March  2,  1889  (25  Stat.,  898), 
all  payments  made  under  said  act  for  lauds  embraced  in  the  ceded  por- 
tion of  the  great  Sioux  reservation  are  covered  into  the  Treasury  as  a 
special  fund  for  the  benefit  of  the  Indians,  while  all  moneys  paid  for 
lands  on  the  ceded  portions  of  the  Sisseton  and  Yankton  reservations 
are  covered  into  the  Treasury  as  receipts  ii^om  public  lands. 

You  also  informed  said  agent  that  the  two  dollars  and  fifty  cents  per 
acre  for  Sisseton  and  Wahpeton  lands,  whether  paid  on  a  commuted 
or  final  homestead  entry,  and  the  fifty  cents  per  acre  paid  at  the  time 
of  original  homestead  entry  for  Yankton  lands,  and  the  three  dollars 
aud  twenty-five  cents  per  acre  required  to  be  paid  on  such  lands  at  the 
time  of  making  proof,  either  final  homestead  or  commuted,  ^^are 
included  in  the  same  general  fund  upon  which  the  five  per  cent  of  net 
proceeds  due  the  State  of  South  Dakota  is  computed." 

The  State  filed  an  appeal. 

The  material  contentions  of  the  State  are,  that  in  commuted  entries 
of  public  lauds  in  the  Sisseton  and  Yankton  reservations  the  lands 
have  been  disposed  of  for  less  than  should  have  been  charged  for  them; 
that  in  all  cases  where  the  land  has  been  paid  for  before  the  expiration 
of  five  years,  the  eutrymen  should  have  been  charged  one  dollar  and 
twenty-five  cents  per  acre,  in  addition  to  the  two  dollars  and  fifty  cents 
per  acre  charged  in  the  Sisseson  and  three  dollars  and  seventy-five 
cents  per  acre  in  the  Yankton  reservations. 

Under  section  13  of  the  act  of  February  22, 1889  (26  Stat.,  680),  the 
State  of  South  Dakota  is  entitled  to  five  per  cent  of  the  proceeds  of 
the  sales  of  public  lands  lying  within  said  State  which  may  be  sold  by 
the  CTnited  States  since  the  admission  of  said  State  into  the  Union,  after 
deducting  all  the  expenses  incident  to  the  sale. 

It  clearly  appears  from  your  letter  to  the  agent  of  the  State  that  said 
State  has  received  five  per  cent  of  the  proceeds  of  all  sales  of  public 
lands,  made  up  to  the  present  time,  in  the  Sisseton  and  Y'ankton  reser- 
vations, and  that  under  the  present  practice  it  will  continue  to  receive 
the  same  on  sales  hereafter  made. 

It  appears  that  the  practice  of  your  office  respecting  the  amounts  to 
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be  charged  for  pablic  lands  iu  the  ceded  portions  of  these  reservations 
has  been  and  is  in  strict  conformity  with  the  instructions  approved  by 
the  Department  governing  the  disposition  of  lands  iu  said  reservations 
to  entrymen  under  the  respective  acts  of  Congress  relating  thereto. 

A  careful  examination  of  said  acts  and  departmental  instructions 
fails  to  disclose  any  error  on  the  part  of  the  Department  in  the 
construction  placed  upon  said  acts  at  the  time  the  instructions  were 
approved,  and  therefore  there  is  no  reason  for  any  change  or  modifica- 
tion of  said  instructions. 

The  action  of  your  office  in  the  premises,  is  therefore  approved. 


RAILROAD  RIGHT  OF  WAY— VESTED  RIGHT-IXDIAK  RESERVATION. 

Spokane  and  Palouse  Rt.  Co. 

Tho  grant  of  a  railroad  right  of  way  across  an  Indian  reservation,  that  has  vested  by 
reason  of  compliance  with  the  conditions  precedent,  is  not  lost  through  failure 
to  constrnct  the  road  within  the  period  specified  (a  condition  subsequent), 
where  no  advantage  of  such  failure  has  been  taken  by  the  government. 

Assistant  Attorney-General  VanDevanter  to  the  Secretary  of  the  Interior j 

February  21,  1898.  (F.  W.  C.) 

I  am  in  receipt,  through  your  reference  of  the  8th  instant,  of  a  letter 
from  the  Oommissioner  of  Indian  Affairs,  dated  January  6, 1898,  enclos- 
ing letter  dated  December  21,  1897,  from  the  United  States  Indian 
Agent  at  the  Nez  Forces  agency,  relative  to  the  rights  of  the  Spokane 
and  Palouse  Railway  Company  to,  at  this  time,  continne  the  construc- 
tion of  its  railroad  across  the  lands  within  the  Nez  Perces  Indian 
reservation. 

It  appears  that  the  right  of  way  across  said  reservation  was  granted 
said  railway  company  by  act  of  Congress  approved  May  8, 1890  (26 
Stat.,  104).    The  third  section  of  said  act  provides: 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  fix  the  amount  of  com- 
pensation to  be  paid  the  Indians  for  such  right  of  way,  and  provide  the  time  and 
manner  for  the  payment  thereof,  and  also  to  ascertain  and  fix  the  amount  of  com- 
pensation to  be  made  individual  members  of  the  tribe  for  damages  sustained  by  them 
by  reason  of  the  constrnctioD  of  said  road ;  but  no  right  of  any  kind  shall  vest  in 
said  railway  company  in  or  to  any  part  of  the  right  of  way  herein  provided  for  until 
plats  thereof,  made  upon  actual  survey  for  the  definite  location  of  such  railroad,  and 
including  the  points  for  station  buildings,  depots,  machine-shops,  side-tracks,  turn- 
outs, and  water-stations,  shall  be  filed  with  and  approved  by  the  Seoretary  of  the 
Interior,  which  approval  shall  be  made  in  writing  and  be  open  for  the  inspection  of 
any  party  interested  therein,  and  until  the  compensation  aforesaid  has  been  fixed 
and  paid;  and  the  surveys,  construction,  and  operation  of  such  railroad,  including 
charges  of  transportation,  shall  be  conducted  with  due  regard  for  the  rights  of 
the  Indians  and  iu  accordance  with  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  make  to  carry  out  this  provision :  Provided,  That  the  consent  of 
the  Indians  to  said  right  of  way  and  compensation  shall  be  obtained  by  said  railroad 
company  in  such  manner  as  the  Secretary  of  the  Interior  shall  prescribe  before  any 
right  under  this  act  shall  accrue  to  said  company. 
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Prom  the  letters  referred  to  it  appears  that  the  route  was  surveyed 
and  permanently  established  by  the  company  during  the  year  1891; 
that  the  company 

acquired  the  ri«;:lit  of  way  over  the  route  unmed  by  actual  purchase  on  May  2, 1891, 
paying  to  the  individual  allottees  along  the  said  route,  proportionately,  the  damages 
sustained  by  theui,  amounting  to  $3876.06,  to  the  government  for  damages  to  the 
agency  property  the  sum  of  $195.00,  and  the  sum  of  $1414.00  to  the  Nez  Perce  tribe 
for  passing  througli  their  tribal  lands.  It  was  also  observed  that  the  company 
agreed  to  move  off  the  said  right  of  way  the  building  standing  thereon  now  occu- 
pied as  the  agency  office,  replace  with  sufficient  iron  pipe  the  old  mill  flume  to  carry 
water  for  mill  purposes — the  old  flume  no  longer  belongs  to  the  government  as  it  was 
sold  at  public  auction  to  a  private  individual — and  agreed  to  give  free  and  open 
access  to  this  tribe  to  the  tract  of  land  reserved  as  a  ''  boom ''  for  the  benefit  of  the 
Indians. 

The  road  has  not,  to  this  date,  been  constructed  across  the  reserva- 
tion, but  the  agent  reports  that  the  company 

contemplates  the  early  extension  of  their  road  from  the  present  terminus  at  Jnliaetta, 
Idaho,  to  Lewiston,  Idaho,  a  distance  of  about  twenty-tive  miles.  This  extension 
should  it  be  construct'ed  as  contemplated,  will  pass  through  twenty-four  allotments, 
will  pass  about  mid- way  through  the  tract  of  land  reserved  for  agency  purposes,  and 
through  certain  tracts  formerly  known  as  the  tribal  lands  of  the  Nez  Perce  tribe. 

This  is  the  route  established  in  1891. 

The  fourth  section  of  the  act  of  May  8, 1890  {supra),  provides: 

That  said  company  shall  not  assign  or  transfer  or  mortgage  this  right  of  way  for 
any  purpose  whatever  until  said  road  shall  be  completed :  Proridedy  That  the  com- 
pany may  mortgage  said  franchise,  together  with  the  rolling  stock,  for  money  to 
construct  and  complete  said  road:  And  provided  further.  That  the  right  granted 
herein  shall  be  lost  and  forfeited  by  said  company  unless  the  road  is  constructed  and 
in  rnnning  order  across  said  reservation  within  two  years  from  the  passage  of  this  act. 

The  Indian  agent  states  in  his  letter  of  December  21, 1897: 

By  reference  to  office  letter,  dated  April  24, 1895,  Land  17043-1895,  I  find  that  John 
Lane,  Ksq.,  special  agent  in  charge  of  this  agency,  on  that  date,  was  advised  that 
the  Spokane  and  Palouse  Railway  Company,  had  forfeited  and  lost  the  right  of  way 
over  this  reservation  granted  it  by  the  act  of  Congrebs  of  May  8,  1890,  since  it  had 
failed  to  complete  the  road  within  the  two  yearvS  time  specified  in  the  act,  and  that 
since  no  renewal  of  the  grant  had  been  made  by  Congress,  no  recognition  should, 
on  that  acconnt,  be  given  the  company  of  the  lost  and  forfeited  right. 

The  matter  i.s  therefore  referred  to  me  for  "opinion  as  to  the  right  of 
the  within  named  railway  company  to  construct  its  line  through  the 
Nez  Perce  reservation." 

From  the  above  recitation,  taken  from  the  letters  referred,  it  would 
appear  that  the  conditions  named  in  section  three  of  the  act  of  May  8, 
1890  (supra)^  have  been  complied  with  and  that  consequently  the  grant 
of  the  right  of  way  has  vested. 

The  provision  in  section  four  relative  to  the  construction  of  the  road 
is  clearly  a  condition  subsequent,  to  be  taken  advantage  of  only  by  the 
grantor.    In  what  manner  this  reserved  right  of  the  grantor  must  be 
asserted,  depends  upon  the  character  of  the  grant. 
12209— VOL  26 15 
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If  it  be  a  private  grant,  that  right  must  be  asseriod  by  entry,  or  its  eqaivalent;  if 
the  grant  be  a  public  one,  it  must  be  a^iserted  by  judicial  proceedings,  authorized  by 
law,  the  equivalent  of  an  inquest  of  office  at  common  law,  or  there  mast  be  some 
legislative  assertion  of  ownership  of  the  property  on  account  of  a  breach  of  the 
condition.    Schuleuberg  r.  Harriman  (21  Wall.,  63),  and  cases  cite<l. 

Ko  action  bas  been  taken  in  the  manner  prescribed  to  enforce  the 
forfeiture,  and  in  my  opinion  the  right  to  construct  under  the  grant 
made  by  the  act  of  May  8, 1890,  continues. 

Approved,  February  21, 1898, 
C.  X.  Bliss,  Secretary. 


RAILROAD  GRANT-FORFEITURE-SETTLEMENT  RIGHT. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  v.  Anderson. 

The  conditions  on  which  the  extension  of  time  was  given  by  the  act  of  June  22,  1874, 
operate  as  a  revocation  of  the  grant  to  the  extent  of  the  rights  of  actual  settlers 
at  the  date  of  said  act;  and  such  revocation  is  operative  though  the  lands  may 
have  been  patented  under  the  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  b.)  2Ij  1898.  (F.  W.  C.) 

I  am  in  receipt  of  your  letter  of  August  2, 1897,  in  the  matter  of  the 
case  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  v. 
Thorn  Anderson,  involving  lot  5,  the  NE.  J  of  the  SW.  J  and  the  XW.  J 
of  the  SE.  J  of  Sec.  1,  T.  14G  N.,  B.  49  W.,  Crookston  land  district, 
Minnesota. 

This  tract  is  within  the  primary  limits  of  the  grant  made  by  the  act 
of  March  3, 1871,  to  aid  in  the  construction  of  what  is  known  as  the  St. 
Vincent  Extension  of  said  .road,  as  shown  by  the  map  of  detinite  loca- 
tion tiled  and  accepted  December  19,  1871. 

Under  the  provisions  of  the  act  of  March  3,  1865  (13  Stat.,  526),  this 
road  was  required  to  be  completed  by  March  3,  1873,  but  by  the  act  of 
March  3, 1873  (17  Stat.,  631),  the  time  was  extended  to  December  3, 1873. 
The  company  failed  to  complete  the  road  within  the  time  allowed,  and 
by  the  act  of  June  22, 1874  (18  Stat.,  203),  the  time  was  again  extended 
to  March  3,  1876,  upon  the  following  conditions: 

That  all  rights  of  actual  settlers  and  their  grantees  who  have  heretofore  in  good 
faith  entered  upon  and  actually  resided  on  any  of  said  lands  prior  to  the  passage  of 
this  act,  or  n  ho  otherwise  have  legal  rights  in  any  of  such  lands,  shall  be  saved  and 
secured  to  snob  settlers  or  such  other  persons  in  all  respects  the  same  as  if  said  lands 
had  never  been  granted  to  aid  in  the  construction  of  the  said  lines  of  railroad. 

Following  the  passage  of  this  act,  to  wit,  on  October  8, 1874,  Ander- 
son was  permitted  to  file  pre-emption  declaratory  statement  for  this 
land,  in  which  he  alleged  settlement  on  May  3,  1872.  Prior  to  this 
time,  to  wit,  on  November  28, 1873,  the  company  listed  this  tract  on 
account  of  its  grant,  which  list  was  duly  approved  on  April  30,  1874, 
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and  was  p<iteDted  to  the  State  of  Minnesota  for  the  use  and  benefit  of 
said  company  January  14, 1875. 

On  March  8,  1882,  Anderson  submitted  final  proof  upon  his  filing, 
against  the  acceptance  of  which  the  company  duly  protested.  Upon 
the  hearing  held  upon  the  company's  protest  the  local  oflicers  found 
that  Anderson  was  a  qualified  pre-emptor  and  that  his  final  proof 
showed  compliance  with  the  pre-emption  law. 

By  your  office  decision  of  July  20, 1883,  it  was  held  that  Anderson's 
claim  was  confirmed  by  the  provisions  of  section  3  of  the  act  of  April 
21, 1876  (10  Stat.,  35),  under  which  decision  the  local  officers  permitted 
Anderson,  on  August  3,  1883,  to  make  payment  for  the  land,  upon 
which  cash  certificate  issued.  The  company  appealed  from  said  deci- 
sion, however,  and  on  June  12, 1895,  this  Department  held  that  it  was 
error  on  the  part  of  your  office  in  allowing  Anderson  to  complete  entry 
of  this  land  after  the  certification  and  patent  on  account  of  the  grant, 
and  you  were  directed  to  call  upon  the  company  to  show  cause  why  it 
should  not  re-convey  the  title  erroneously  convej'cd  on  account  of  said 
grant,  as  contemplated  by  the  act  of  March  3, 1887  (24  Stat.,  556). 

Your  letter  now  under  consideration  reports  that  the  company  was 
duly  called  uix)n,  by  letter  of  June  25, 1895,  to  which  no  response  was 
made  by  the  conjpany.  You  call  attention,  however,  to  the  fact  that 
as  Anderson  was  residing  upon  this  land  on  June  22,  1874,  the  date  of 
the  act  extending  the  time  for  the  completion  of  said  road,  it  would 
appear  that  his  rights  are  saved  and  secured  the  same  as  though  said 
lands  had  not  been  granted,  and  refer  to  the  departmental  decision  in 
the  case  of  Tronnes  r.  said  company  (18  L.  D.,  101). 

An  examination  of  the  two  cases  shows  that  they  are  similar  in  all 
important  particulars,  and  as  I  can  see  no  reason  to  depart  from  the 
holding  made  in  the  Tronnes  case,  after  a  full  consideration  of  the 
matter,  1  have  to  direct  that  Anderson's  entry,  if  otherwise  regular  and 
satisfactory,  be  passed  to  patent. 


ItcVILROAD  GRANT-L^VX1>  EXCEI^TKD-STATE  TITLE. 

LoTT  r.  New  Orleans  Pacific  Ey.  Co. 

The  sale  by  a  State  of  land  to  which  it  has  no  title,  can  not  be  recognized  as  except- 
ing the  land  from  the  operation  of  a  railroad  f^rant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  Y.  D.)  21j  1898.  (J.  L.  McC.) 

James  H.  Lott  has  appealed  from  the  decision  of  your  office,  dated 
May  26,  189G,  rejecting  his  application  to  make  homestead  entry  of  the 
N J  of  the  NEJ  and  EJ  of  the  NWJ  of  Sec.  11,  T.  5  N.,  R.  1  W.,  New 
Orleans  land  district,  Lfouisiana,  on  the  ground  that  said  land  had 
inured  to  the  New  Orleans  Pacific  Railway  Company. 
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The  land  is  within  the  primary  limits  of  the  grant  to  the  company 
named,  opi^osite  the  portion  of  the  road  that  was  definitely  located 
October  27,  1881;  it  was  listed  by  the  company  November  13,  1883; 
the  NA  of  the  NEJ  was  patented  .March  3, 1885,  and  the  E4  of  the  N VVJ 
on  Angnst  8, 1889.  On  October  1, 1 894,  Lott  applied  to  make  homestead 
entry  of  the  land. 

The  company  protested,  wherenpon  a  hearing  was  had,  as  the  result 
of  which  the  local  ofticers,  and  on  appeal  yonr  office,  found  tliat  the 
testimony  showed  no  snch  occupation  by  a  qualified  actual  settler  at 
the  date  of  detinite  location  of  the  road  as  would  except  the  land  from 
the  operation  of  the  grant,  or  that  it  was  in  possession  of  snch  .^^ettler 
at  the  passage  of  the  act  of  February  8,  1887,  or  in  jmasession,  at  that 
date,  of  the  heirs  or  assigns  of  such  a  settler. 

Lott  has  api)ealed.    His  first  allegation  is  that  your  office  erred 

in  holdiun;  that  there  is  nothing  in  tiie  testimony  to  show  that  the  laud  in  dispute 
was  occupied  hy  an  actual  settler  at  the  date  of  definite  location  of  said  road. 

A  careful  examination  of  the  testimony  sustains  the  conclusion  of 
the  local  officers  and  your  office  in  this  respect, 
lie  alleges  that  your  office  erred — 

2.  In  not  recojcnizing  that  the  £^  of  the  NVV^  of  said  land  was  excepted  from  said 
grant,  as  said  land  was  entered  by  the  father  of  claimant,  as  per  receipt  filed  in  the 
testimony. 

Said  receipt  was  issued  by  an  officer  of  the  State  of  Louisiana,  on 
January  21,  1803 — at  a  time  when  said  State  refused  to  recognize  the 
authority  of  the  Federal  government;  and  the  sale,  by  said  State,  of 
land  to  which  she  had  no  title  or  right,  can  not  be  recognized  by  the 
United  States  as  having  effected  a  segregation  of  the  land,  or  excepted 
it  from  the  operation  of  the  grant  to  said  railway  company. 

The  decision  of  your  office  was  correct,  and  is  hereby  affirmed. 


RAILROAD  L.AXDS— SECTIONS  8,  AXD  5,  AC:T  OF  MARCH  JJ,  1887. 

LUEDTKE  V.  KRIOKLAU. 

A  homestead  applicant  is  not  entitled  to  a  reinstatement  of  bis  claim  ander  soctiou 
3,  act  of  March  3, 1887,  if  it  appears  that  he  in  fact  never  actually  resided  on  the 
land  inA'olved. 

One  who  purchases  railroad  land  with  notice  of  a  pending  homestead  claim  is  not 
himself  a  bona  fide  purchaser  in  cont«mplatijon  of  section  5,  of  said  act,  Imt  if  his 
grantor  holds  under  a  bona  tide  purchase,  made  prior  to  said  homestead  claim, 
such  purchaser  succeeds  to  the  right  of  his  grantor  and  may  perfect  title  under 
said  section. 

f^ecretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(W.  V.  D.)  21, 1898.  (F.  W.  0.) 

Paul  Luedtke  has  appealed  from  your  office  decision  of  June  8, 1897, 
rejecting  his  homestead  application,  covering  the  SB.  |  of  the  SE.  i  of 
Sec.  11,  T.  114  N.,  R.  28  W.,  Marshall  Land  district,  Minnesota,  with  a 
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view  of  allowing  Johanu  Kricklau  to  purchase  said  tract  under  the  pro- 
visions of  section  5  of  the  act  of  March  3, 1887  (24  Stat.,  556). 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  May  12,  18G4  (13  Stat.,  72),  to  aid  in  the  construction  of  the  St. 
Paul  and  Sioux  City  Railroad. 

On  May  14,  1857,  one  IMchard  Holden  filed  pre-emption  declaratory 
statement  covering  this  land,  together  with  adjoining  tracts,  in  which 
settlement  was  alleged  on  the  8th  of  that  month. 

On  October  15,  ISiyO,  this  tract  was  offered  at  public  sale  under  execu- 
tive proclamation,  to  which  was  attached  a  uotice  to  pre-emptors, 
requiring  them,  under  penalty  of  forfeiture  of  their  rights,  to  come  up 
and  make  proof  and  pay  for  the  land  on  or  before  the  day  of  offering. 
Holden  did  not  comply  with  this  requirement. 

On  May  28,  1887,  Kricklau  applied  to  make  homestead  entry  of  this 
tract;  his  application  was  rejected  for  conflict  with  the  indemnity  with- 
drawal made  under  the  grant  of  18G4.  From  such  rejection  Kricklau 
appealed,  alleging  that  the  filing  by  Holden,  which  was  not  canceled 
on  the  tract-books,  operated  to  except  the  land  from  the  effect  of  the 
railroad  withdrawal. 

Upon  appeal,  your  office  held  that  Holden's  rights  under  his  filing 
were  extinguished  by  the  off'ering  of  the  tract  at  public  sale  in  1860, 
and  that  therefore  the  land  was  free  from  claim  at  the  date  of  the 
indemnity  withdrawal  made  under  the  act  of  1864,  and  was  therefore 
not  subject  to  Kricklau's  application  presented,  as  before  stated,  March 
28, 1887. 

On  appeal,  the  action  of  your  office  was  affirmed  by  departmental 
decision  of  July  7, 1891  [unreported]. 

On  May  22,  1891,  the  withdrawal  for  indemnity  purjmses  made  under 
the  act  of  1864  was  revoked  by  departmental  order,  and  as  no  selection 
of  the  tract  had  been  made  on  account  of  the  railroiul  grant,  prior  to 
this  time,  the  laud  then  became  subject  to  selection  or  entry  by  the 
first  legal  applicant. 

On  June  1, 1893,  Luedtke  tendered  homestead  application  for  this 
tract,  which  was  rejected  by  the  local  officers  for  conflict  with  the  rail- 
road grant;  from  which  action  he  duly  appealed. 

On  October  19,  1893,  the  railroad  company  made  selection  of  this 
tract,  which  was  permitted  to  go  of  record  notwithstanding  the  pending 
appeal  by  Luedtke  from  the  rejection  of  his  application. 

On  October  23,  1894,  your  office  considered  Luedtke's  appeal,  reversed 
the  action  of  the  local  officers,  and  held  that  his  application  to  enter 
should  have  been  allowed  and,  therefore,  held  for  cancellation  the 
company's  selection,  with  a  view  to  allowing  Luedtke's  application. 
From  this  action  the  company  duly  appealed. 

During  the  pendency  of  this  appeal,  to  wit,  on  April  30, 1895,  Kricklau 
filed  in  the  local  office  an  application  for  reinstatement  of  his  homestead 
claim,  alleging  that  he  was  entitled  to  such  relief  under  the  provisions 
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of  section  3  of  tbe  act  of  March  3,  lvS87.  supra.    Tbia  application  was 
denied  by  the  local  officers,  and  Kricklau  duly  appeale*!  to  your  office. 

On  March  11,  1896  [unreported],  your  office  decision  of  October  23, 
1894,  holding  for  cancellation  the  company's  selection,  with  a  view  to 
allowing  Luedtke's  application,  was  affirmed,  in  so  far  as  to  direct  tbe 
cancellation  of  the  railroad's  selection;  but  in  view  of  an  allegation 
made  in  the  company's  appeal,  to  the  effect  that  Kricklau  was  in  pos- 
session of  the  land  under  purchase  from  the  company,  the  case  was 
returned  to  your  office  for  approjiriate  action. 

Departmental  decision  of  March  11,  1896,  it  appears,  was  promul- 
gated by  your  office  letter  of  June  12,  1890,  in  which  the  local  officers 
were  directed  to  notify  Kricklau  and  allow  him  thirty  days  within 
which  to  show  cause  why  Luedtke  vshould  not  be  permitted  to  make 
entry  of  the  land  under  the  homestead  laws,  as  applied  for. 

Acting  thereunder,  Kricklau,  on  July  10,  LS9G,  filed  an  affidavit  in 
which  he  alleged  that  his  application  presented  in  18.87  was  erroneously 
rejected  because  of  the  fact  that  the  filing  by  Richard  Holden  excepted 
the  tract  from  the  operation  of  the  indemnity  withdrawal,  sind  that  he 
was  entitled  to  reinstatement  under  the  provisions  of  the  act  of  March 
3,  1887;  further,  that  he  was  a  bona  fide  purchaser  of  the  land  through 
mesne  conveyances  from  the  railroad  companj'^;  that  he  (Kricklau)  was 
a  bona  fide  settler  on  the  land;  that  Luedtke  did  not  make  his  applica- 
tion to  enter  honestly  or  in  good  faith,  for  the  purpose  of  actual  settle- 
ment or  cultivation,  and  that  he  had  never  resided  or  intended  to 
reside  thereon  and  had  made  no  permanent  improvements  upon  the 
tract. 

Upon  this  affidavit  hearing  was  duly  ordered  and  held,  and  upon 
the  testimony  adduced,  the  local  officers  recommended  that  Luedtke's 
application  be  accepted.  Kricklau  duly  appealed  to  your  office,  result- 
ing in  the  decision  of  June  8,  1897,  appealed  from,  in  which  it  was 
directed  that  Luedtke's  application  be  rejected  *Mvith  a  view  to  the 
alh)wance  of  Johaun  Krickhiu's  ai>plication  to  purchase  the  land  from 
the  government  under  the  5th  section  of  the  act  of  March  3,  1887." 

An  examination  of  the  record  does  not  disclose  that  Kricklau  ever 
made  formal  api)lication  to  purchase  the  land  under  the  5th  section  of 
the  act  of  March  3, 1887.  It  is  true  that  in  his  affidavit  he  alleges  that 
he  was  a  bona  fide  purchaser  of  the  land  through  the  company,  and 
after  petitioning  for  the  reinstatement  of  his  homestead  application, 
prayed  that  in  event  that  such  relief  was  denied  liim,  he  be  allowed  to 
jMirchase  or  otherwise  perfect  title  to  the  land. 

The  hearing  was  ordered  to  determine  the  respective  rights  of 
Luedtke  and  Kricklau  in  the  premises,  and  although  no  formal  appli- 
cation to  purchase  had  been  made,  this  will  not  defeat  Kricklau's 
claim,  if,  upon  the  record  as  made,  he  is  shown  to  be  entitled  to  pur- 
chase under  the  act  of  1887. 

The  record  shows  that  Kricklau  lived  upon  land  owned  by  him  in 
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the  neighborhood  of  the  tract  in  question,  and  while  he  cultivated  a 
part  of  this  tract  he  never  actually  resided  thereon,  and  cannot  there- 
fore be  considered  an  actual  settler  within  the  meaning  of  the  third 
section  of  the  act  of  March  3, 1887  {supra).  His  application  for  rein- 
statement of  his  homestead  application  rejected  for  conflict  with  the 
indemnity  withdrawal  is  therefore  denied. 

Kelative  to  his  alleged  purchase  from  the  railroad  company,  the 
showing  offered  at  the  hearing  consisted  of  copies  of  a  quit-claim  deed, 
executed  June  29,  1891,  by  the  railroad  company  and  the  trustees  for 
the  bondholders,  in  favor  of  one  Horace  E.  Thompson,  conveying  all 
its  claim,  right,  title  and  interest,  both  in  possession  and  expectancy, 
in  and  to  certain  described  lands,  covering  abont  a  thousand  acres, 
among  which  is  the  tract  in  question.  The  consideration  named  in 
this  deed  was  $3,400.  Copy  was  also  filed  of  a  quitclaim  deed,  exe- 
cuted November  14,  1891,  by  Horace  E.  Thompson  and  wife,  in  favor 
of  the  Prince  Investment  Company.  This  deed  covered  about  two 
hundred  acres,  including  the  tract  in  question.  The  consideration 
named  therein  is  $100.  Copy  of  a  contract  between  the  Prince  Invest- 
ment Company  and  Kricklau,  dated  August  22,  1804,  having  in  view 
the  transfer  of  the  land  in  question  to  Kricklau,  was  also  filed.  A  spe- 
cial warranty  deed,  dated  August  23,  1894,  conveying  this  tract  to 
Kricklau  in  consideration  of  $500,  is  also  with  the  record.  There  is 
also  an  affidavit,  made  by  one  Moore,  who  was  attorney  for  the  railroad 
company  and  also  for  the  Prince  Investment  Company,  in  which  he 
swears  that  the  sums  named  in  the  several  deeds  referred  to  were  i>aid 
as  stated. 

This  is  all  of  the  showing  respecting  the  claimed  right  to  purchase 
nnder  section  5  of  the  act  of  1887.  Nothing  was  offered  on  behalf  of 
Luedtke  tending  to  attack  the  bona  fides  of  these  transactions. 

Relative  to  Luedtke's  connection  with  the  tract,  it  appears  that  in 
June,  1893,  he  built  a  house  on  the  land,  which  was  shown*  not  to  be 
habitable  during  cold  weather,  and  that  he  did  a  little  breaking  upon 
the  tract,  but  has  never  actually  resided  thereon,  his  residence  being  in 
Arlington  township,  where  he  owns  a  farm.  The  house  built  upon  the 
tract  by  Luedtke  was  destroyed  by  fire  about  July  4, 189G,  and  had  not, 
at  the  date  of  the  hearing,  been  rebuilt. ' 

It  is  clearly  shown  that  Kricklau  purchased  the  land  from  the  Prince 
Investment  Company  with  full  knowledge  of  the  fact  that  Luedtke  had, 
prior  to  this  purchase,  applied  to  enter  the  tract  under  the  homestead 
laws.  Kricklau  stated,  in  his  testimony,  that  he  was  induced  to  make 
the  purchase  of  the  tract  from  information  received  at  the  local  office 
to  the  effect  that  Luedtke's  application  had  been  rejected  for  conflict 
with  the  grant.  It  appears,  however,  that  in  aiiswer  to  an  inquiry 
addressed  to  the  Commissioner  of  the  General  Land  Office,  a  letter  was 
written  him  by  your  office,  prior  to  his  purchase  from  the  investment 
company,  advising  him  of  the  pendency  of  Luedtke's  application,  on 
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appeal  from  tbe  action  of  the  local  officers  rejecting  the  same  for  con- 
flict with  the  railroad  grant.  Charge<l  with  the  knowledge,  and  also 
with  notice  of  the  occupation  of  the  land  by  Luedtke,  it  can  not  be 
held  that  his  purchase  from  the  Prince  Investment  Company  in  itself 
constitutes  him  a  bona  fide  purchaser  under  section  5  of  the  act  of 
March  3,  1887,  and  in  order  to  make  him  such  a  purchaser  it  is  necessary 
that  there  be  a  bona  fide  purchase  from  the  company  antedating  the 
tender  of  Luedtke's  application. 

As  before  stated,  Luedtke's  application  was  made  June  1,  1893,  and 
the  conveyances  from  the  railroad  company  to  Thompson  and  from 
Thompson  to  the  Prince  Investment  Company  were  made  June  29, 
1891,  and  November  14,  1891,  respectively.  The  proof  submitted 
respecting  these  conveyances  constituted  a  prima  facie  showing  that 
Thompson  and  the  Priuce  Investment  Company  were  bona  fide  pur- 
chasers, and  Luedtke  did  not  assail  the  bona  fides  of  either  of  these 
transactions.  Kricklau  succeeded  to  the  riglits  acquired  under  these 
conveyances  and  since  they  antedate  Luedtke's  homestead  application 
it  would  seem,  in  the  absence  of  any  showing  to  the  contrary,  that 
Kricklau  holds  under  a  prior  bona  fide  purchase. 

Further  action  upon  Luedtke's  ai)plication  will  therefore  be  sus- 
pended for  a  reasonable  time  to  afford  Kricklau  an  opportunity  to  make 
formal  application  to  purchase,  and,  after  due  notice,  to  make  proof  as 
required  in  the  case  of  Samuel  L.  Campbell  (8  L.  D.,  27).  Since  there 
was  no  formal  application  to  purchase  and  no  notice  of  such  an  appli- 
cation, the  hearing  heretofore  had  will  not  preclude  further  inquiry 
into  the  claim  of  Kricklau  as  a  bona  fide  purchaser  nor  will  it  relieve 
him  from  making  proof  in  the  regular  way. 


ALASKAN  LANDS-SURVEY— CIIARACTEU  OF  OC  CUPANCY. 

Alfred  Packennen.- 

A  survey  of  Alaskan  laiuly  as  provided  for  in  the  act  of  March  3^  1891,  is  special  iu 
its  character,  and  there  is  no  autlioritj  thoreibr  except  as  preliminary  to  a  pur- 
chase, and  it  therefore  follows,  tliat  before  such  a  survey  is  made  there  should 
he  a.  prima  facie  showing  of  the  ri«;ht  to  purchase,  and  due  com])liauce  with  the 
departmental  requirements  rej»:ulating  applications  for  the  survey  of  said  lands. 

The  word  "trade"  as  used  in  section  12  of  said  act  is  employed  in  its  commercial 
significance,  and  Congress  by  its  use  in  deHning  the  charncter  of  occupancy 
which  would  authorise  a  purciiase  of  land,  did  not  intend  to  include  thereby 
lands  used  for  farming,  cattle  grazing,  or  fox  raising. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  OfficCj  February 
(W.  V.  D.)  21,  1898.  ( W.  M.  B.) 

This  Department  has  considered  the  appeal  of  Alfred  Packeunen 
from  the  decision  of  your  office  of  April  16,  1895,  wherein  was  sus- 
pended survey  Xo.  86,  executed  July  9  and  10,  1894,  by  Frank  H, 
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Lascy,  TJ.  S.  deputy  surveyor,  under  provisiou  of  section  13  of  the  aet 
of  March  3, 1891  (26  Stat,  1100),  and  the  rules  and  regulations  of  June 
3,1891  (12L.D.,583). 

The  laud  embraced  in  this  survey,  and  which  is  sought  to  be  pur- 
chased by  appellant  under  the  provisiou  of  section  12  of  the  said  act  of 
March  3,  1891,  comprises  an  area  ot*  29.93  acres,  and  is  situated  on  Fox 
Island  in  Uyak  Bay,  western  coast  of  Kadiak  Island. 

Respecting  the  execution  of  this  survey  the  record  submitted  fails  to 
show  that  certain  prerequisites  relating  thereto  tv^ere  complied  with  by 
appellant. 

Section  13  of  said  act  is  as  follows: 

Sec.  13.  That  it  ahull  he  the  duty  of  any  pei*son,  aBSociation,  or  corporation  enti- 
tled to  purchase  laud  under  ihis  act  to  make  an  nppncation  to  the  United  States 
marshal,  ex  officio  surveyor-general  of  Alaska,  for  an  estimate  of  the  cost  of  making 
a  survey  of  the  lauds  occupied  hy  such  person,  association,  or  cori)oration,  and  the 
cost  of  the  clerical  work  necessary  to  be  done  in  the  office  of  the  said  United  States 
marshal,  ex  officio  surveyor-general ;  and  on  the  receipt  of  such  estimate  from  the 
United  States  marshal,  ex  officio  surveyor-general,  the  said  person,  association,  or 
corporation  shall  deposit  the  amount  in  a  United  States  depository,  as  is  required 
by  section  numbered  twenty-four  hundred  and  one,  Bevised  Statutes,  relating  to 
deposits  for  anrveys. 

That  on  the  receipt  by  the  United  States  m<irshal,  ex  officio  surveyor-general,  of 
the  said  certificates  of  deposit,  he  shall  employ  a  competent  person  to  make  such 
survey,  under  such  rules  and  regulations  as  may  be  adopted  by  the  Secretary  of  the 
Interior,  who  shall  make  his  return  of  his  ti<ld  notes  and  maps  to  the  office  of  the 
said  United  States  marshal,  ex  officio  surveyor-general;  and  the  said  United  States 
marshal,  ex  officio  burveyor-geueral,  tshall  cause  the  said  field  notes  and  plats  of  such 
survey  to  be  examined,  and,  if  correct,  approve  the  same,  and  shall  transmit  certi- 
fied copies  of  such  maps  and  plats  to  the  office  of  the  Commissioner  of  the  General 
Laud  Oiiice. 

That  when  the  said  field  notes  and  plats  of  said  survey  shall  have  been  approved 
by  the  said  Commissioner  of  the  General  Land  Office,  he  shall  notify  such  person, 
association,  or  corporation,  who  shall  then,  within  six  months  after  such  notice,  pay 
to  the  said  United  States  marshal,  ex  officio  surveyor-general,  for  such  land,  and 
patent  shall  issue  for  the  same. 

Paragraphs  1,  2,  3,  4  and  13  of  the  rules  and  regulations  adopted 
[June  3,  1801,  12  L.  D.,  583J  under  said  act,  are  as  follows: 

1.  Applications  for  surveys  must  be  made  in  writing,  by  the  persoti  entitled  to 
pnrcha.se  land  under  said  act,  or  by  the  authorized  agent  of  the  association  or  cor- 
porati<m  so  entitled.  The  application  must  particularly  describe  the  character  of 
the  land  sought  to  be  surveyed,  and  as  accurately  as  possible,  its  geographical  posi- 
tion, with  the  character,  extent,  and  approximate  value  of  the  improvements.  If  a 
private  survey  had  previously  been  made  of  the  land  occupied  by  the  applicant,  a 
copy  of  the  plat  and  field-notes  of  such  survey  should  accompany  the  application 
which  must  also  state  that  the  land  contains  neither  coal,  nor  the  precious  metals, 
with  reasons  for  such  statement^  that  no  part  of  the  laud  described  in  the  applica- 
tion includes  improvements  made  by  or  in  possession  of  another,  prior  to  the  passage 
of  said  act;  that  it  does  not  include  any  land  to  which  natives  of  Alaska  have  prior 
rights,  by  virtue  of  actual  occupation;  that  it  does  not  include  a  portion  of  any 
town  site,  or  lands  occupied  by  missionary  stations,  or  any  lands  occupied  or  reserved 
by  the  United  States  for  public  purposes  or  selected  by  the  United  States  Commis- 


234  DECISIONS   RELATING   TO    THE   PUBLIC    LANDS. 

sioner  for  Fish  and  Fislieries,  or  any  lands  reserved  from  sale  under  the  proTisions 
of  this  act.    These  statements  must  be  verified  by  affidavit. 

2.  If,  upon  examination,  the  application  shall  be  approved  by  the  ex  officio 
surveyor-general,  he  will  furnish  the  applicants  with  two  separate  estimates,  one 
for  the  field  work,  and  one  for  office  work,  the  latter  to  include  clerk  hire,  and  the 
necessary  stationery.  The  ex  officio  surveyor-general  will  be  carefnl  to  estimate 
adequate  sums  in  order  to  avoid  the  necessity  for  additional  deposits. 

3.  Upon  receiving  such  estimates,  applicants  may  deposit  in  a  proper  United  States 
depository,  to  the  credit  of  the  Treasurer  of  the  United  States,  on  account  of  survey- 
ing the  public  lands  in  Alaska,  and  expenses  incident  thereto,  the  sums  so  estimated 
as  the  total  cost  of  the  survey,  including  field  and  office  work. 

4.  The  original  certificate  must  in  every  case  be  forwarded  to  the  Secretary  of  the 
Treasury,  the  duplicate  to  the  ex  officio  surveyor-general,  the  triplicate  to  be  retaine4l 
by  the  applicant  as  his  receipt. 

#■>»###♦'-• 

13.  When  the  duplicate  certificates  of  deposit  of  the  amounts  estimated  for  field 
and  office  work,  shall  have  been  received  by  the  ex  officio  surveyor-general,  the 
requisite  instructions  for  the  surveys  and  making  returns  thereof,  will  be  issued  to 
the  deputy  surveyor  who  may  be  desi<]juated  to  do  the  work.  The  amount  of  com- 
pensation to  the  deputy  surveyor  must  be  stated  in  the  instructions  and  the  same 
must  not  exceed  the  amount  deposited  for  the  field  work.  The  land  to  be  surveyed 
under  any  one  application,  can  not  exceed  one  hundred  and  sixty  acres,  and  it  must 
be  in  one  compact  body,  and  as  nearly  in  square  form  as  the  circumstances  and  the 
configuration  of  the  land  will  admit. 

Here  there  does  not  appear  to  have  been  any  api>lication  for  the 
survey,  verified  or  otherwise;  there  does  not  appear  to  Lave  been  any 
estimate  of  the  cost  of  makin^]:  the  survey  or  of  the  cost  of  the  clerical 
work  in  the  office  of  the  ex  officio  surveyor  general;  it  does  not  appear 
that  this  officer  ever  employed  or  designated  any  person  or  deputy 
surveyor  to  make  the  survey,  or  issued  any  instructions  for  executing 
this  survey  and  making  returns  thereof.  It  is  true  that  a  deposit  was 
made  to  pay  the  cost  thereof  but  the  survey  was  executed  on  July  9 
and  10,  1804:,  while  the  deposit  was  not  made  until  December  6,  1894, 
which  was  almost  five  months  subsequent  thereto.  Where  there  has 
been  so  gross  a  failure  to  comply  with  the  law  and  regulations  as  is 
here  indicated  the  survey  is  certainly  very  irregular,  if  it  is  not 
altogether  unauthorized. 

The  general  laws  relating  to  surveys  have  not  been  extended  to 
Alaska  and  the  survey  contemplated  by  the  act  and  regulations  under 
consideration  is  a  special  survey  which  can  subserve  no  purpose  what- 
ever if  the  land  embraced  therein  is  not  subject  to  purchase  under  that 
act.  There  is  no  authority  for  the  survey,  except  as  a  step  toward  a 
purchase,  and,  therefore,  to  obtain  the  survey  the  application  therefor 
should  make  a  prima  facie  showing  of  a  right  to  purchase. 

It  is  evident  that  the  information  specified  in  paragraph  1  of  the 
regulations,  was  required  to  be  submitted  to  the  ex  officio  surveyor- 
general  in  order  that  he  might  primarily  determine  whether  the  land 
sought  to  be  surveyed  was  subject  to  purchase  under  the  act  and 
whether  there  was  any  occasion  or  authority  for  the  survey  thereof. 

By  the  terms  of  sections  12, 13  and  14  of  the  act,  only  lands  possessed 
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and  occupied  "for  the  purpose  of  trade  or  manufactures"  can  be  pur- 
chased thereunder.  The  possession  and  occupancy  of  land  for  the 
purpose  of  trade  or  manufactures  can,  in  a  measure  at  least,  be  deter- 
mined by  the  character  and  extent  of  the  improvements  thereon. 

;No  showing  was  made  by  the  appellant  either  before  or  after  the  sur- 
vey respecting  the  existence  of  improvements  upon  the  land  claimed, 
or  respecting  its  possession  and  occupancy.  The  only  inform<ation  upon 
these  points  is  contained  in  the  report  of  the  deputy  surveyor,  which 
forms  a  part  of  his  return  of  the  survey.  This  report  states  that  the 
"improvements  are  of  the  approximate  value  of  100  dollars  and  con- 
sist of  a  frame  dwelling  house  12x14  ft.;"  that  "the  claimant  has 
built  and  lives  in  a  frame  house  18x21  Iks.  (12x14  ft.)  and  is  engaged 
in  fishing,  raising  foxes  and  cattle,  and  trading  with  the  natives,"  and 
that  "  the  claimant  is  in  possession  residing  on  the  island  when  not 
absent  fishing  and  trading."  It  is  doubtful  whether  the  character  of 
these  improvements  indicates  a  permanent  occupancy  of  the  land  for 
any  puri)ose,  and  certainly  it  does  not  indicate  that  the  land  is  possessed 
or  occupied  otherwise  than  as  an  abode  or  habitation.  The  extent  and 
character  of  the  fishing  and  of  the  trading  with  natives  are  not  shown, 
but  the  report  seems  to  indicate  that  the  same  are  carried  on  by 
claimant  in  part,  if  not  altogether,  when  he  is  absent  from  the  island. 
From  the  connection  in  which  the  nmtter  is  mentioned  in  the  report  it 
is  inferred  that  the  locus  of  the  fox  and  cattle  raising  industry  is  upon 
the  island,  although  the  statement  of  the  deputy  is  somewhat  indefi- 
nite. If  there  are.any  fences,  enclosures,  or  buildings  upon  the  island 
which  are  used  in  restraining  or  caring  tor  the  foxes  and  cattle  they 
are  not  mentioned. 

A  question  arises  whether  the  raising  of  foxes  and  cattle  is  embraced 
by  the  words  "trade  or  manufactures"  in  section  12  wherein  it  is  pro- 
vided that — 

Any  citizen  ....  association  ....  an«l  any  corporation  ....  now  or  here- 
after in  iKissession  of  and  occupying  pnblic  lands  in  Alaska  for  the  jjurpose  of  trade 
or  manufactures,  may  purchase  not  exceeding  one  hundred  and  sixty  acres  ....  of 
finch  land. 

Webster  gives  two  definitions  of  the  word  "trade:"  one  is, 

The  act  or  business  of  exchanging  commodities  by  barter,  or  by  buying  and  selling 
for  money;  commerce;  traffic;  barter;  (and  the  other  is,)  The  business  which  a  per- 
80D  has  learned  and  which  he  engages  in,  for  procuring  subsistence,  or  for  profit; 
occupation;  especially,  mechanical  employment  as  di-ntingnished  from  the  liberal 
arts,  the  learned  professions,  and  agriculture;  as,  we  speak  of  the  iradv  of  a  smith, 
or  a  carpenter,  or  mason,  bnt  not  now  of  the  irade  of  a  farmer  or  a  lawyer  or  a 
physician. 

An  examination  of  the  i)ublic  land  laws,  shows  that  the  word  *' trade" 
was  used  in  section  2258  Revised  Statutes,  wherein  were  excepted  from 
the  right  of  preemption  lands  *^ occupied  for  purposes  of  trade  and 
business,  and  not  for  agriculture,"  and  is  used  in  the  act  of  May  14, 
1890  (26  Stat.,  109),  which  provides  that  townsite  entries  in  Oklahoma 
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may  iiieludo  lauds  occupied  "for  purposes  of  trade  or  business;"  but 
it  has  never  been  suggested  that  under  these  statutes  lands  occupied 
for  raising  either  domestic  or  wild  animals  were  for  that  reason  excepted 
from  pre-emption  or  made  subject  to  townsite  entry. 

From  the  definitions  before  quoted  it  is  seen  that  the  word  *'  trade" 
has  two  well  defined  meanings.  In  the  one  case  it  has  a  commercial 
signification;  while  in  the  other  it  is  the  equivalent  of  vocation  or 
occupation. 

From  an  analysis  of  the  legislation  of  Congress,  with  respect  to  the 
District  of  Alaska,  and  especially  of  the  laws  under  which  title  to  public 
lands  in  said  district  can  be  acquired,  it  appears  that  the  word  "  trade," 
as  there  employed  is  used  in  its  commercial  signification. 

Section  eight  of  the  act  of  May  17,  1884  (23  Stat.,  24),  establishing  a 
civil  government  for  the  district  of  Alaska,  provides: 

The  laws  of  the  United  States  relating  to  miuin;;  claims,  nod  tlie  rights  incident 
thereto,  shall,  from  and  after  the  passage  of  this  net,  he^  in  full  force  and  effect  in  said 
district.  .  .  . 

But  nothing  contained  in  this  act  shall  be  construed  to  put  in  force  in  snid  district 
the  general  lafid  laws  of  the  United  h>tutes. 

This  general  provision,  withholding  from  sale  and  entiy  all  public 
lands  in  the  district  of  Alaska  save  those  claimed  for  mining  purposes, 
continued  in  full  force,  without  change  or  modification,  until  March  3, 
1891,  when  by  sections  11,  12  and  13  of  the  act  of  that  date  authority 
was  given  for  the  entry  of  non-mineral  public  lands  in  said  district  for 
townsite  purposes  and  for  the  purchase  of  such  lands  when  possessed 
and  occupied  "  for  the  purpose  of  trade  or  manufactures."  Xone  of  the 
public  land  laws  authorizing  the  entry  of  lands  for  agriculture  in  any 
of  its  forms  apply  to  that  district. 

When  the  act  of  March  3,  1891,  was  adopted,  certain  i>ortions  of  tlie 
public  lands  in  Alaska  were  possessed  and  occupied  as  sites  for  trading 
posts  and  for  canning  and  manufacturing  stations.  At  such  posts 
trading  with  the  natives  was  carried  on  in  the  vnrious  forms  of  mercan- 
tile transactions,  and  at  such  stations  salmon  were  prepared  for  market 
and  fish  oil  and  other  articles  were  manufactured  for  domestic  and 
export  trade.  Suitable  buildings  and  improvements  had  been  and  were 
being  erected  at  considerable  expense  in  bolh  instances. 

Considering  the  history  of  land  legislation  rehiting  to  Alaska  and 
the  situation  prevailing  there  when  the  a^t  under  consideration  was 
adopted,  it  is  believe!  that  it  w.is  not  the  purpose  of  Go:igress  to  author- 
ize the  purchase  of  land  used  for  farming,  or  for  grazing  cattle,  or  for 
the  domesticating  and  breeding  of  wild  animals. 

The  appellant  tailed  to  make  the  reijuired  application  for  the  survey, 
and  even  if  that  fault  were  waived,  the  report  of  the  deputy  surveyor 
does  not  show  that  the  land  is  subject  to  purchase. 

This  survey  embraces  an  area  of  29.93  acres,  but  does  not  include  all 
of  the  land  upon  the  island,  and  should  the  harbor  and  landing  place 
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at  tlie  easterly  end  of  the  same,  which  are  completely  covered  by  the 
land  surveyed,  afford  the  only  approach  or  access  to  the  island,  appel- 
lant would  obtain  a  complete  monopoly  of  the  use  of  all  of  the  land 
upon  the  island  by  the  purchase  merely  of  the  particular  portion 
embraced  in  this  survey. 

By  reason  of  the  irregularities  surrounding  the  survey,  and  the  fact 
that  the  land  is  not  possessed  and  occupied  for  the  purpose  of  trade  or 
manufactures,  your  office  decision  suspending  survey  No.  80,  is  affirmed. 


ABANDONED  MILITARY  RESERVATION -I'OUT  RANDALL. 

Instrxtctions. 

Commissioner  Hermann  to  the  register  and  receiver^  Chamberlain^  South 

Dakota,  February  21, 1898. 

The  Fort  Randall  military  reservation  was  established  by  executive 
order  of  June  14, 18G0;  said  reservation  was  subsequently  found,  to  be 
situated  partly  in  Nebraska  and  partly  in  South  Dakota.  A  portion 
of  the  part  in  South  Dakota  was  relinquished  July  22,  1884,  and  pro- 
vision was  made  for  the  disposal  thereof  under  the  homestead  laws,  by 
the  act  of  October  1,  1890  (26  Stat,  648).  The  remainder,  situated 
partly  in  Nebraska  and  partly  in  South  Dakota,  was  relinquished  Octo- 
ber 20,  1893,  with  fifty  buildings,  for  disposal  under  the  act  of  July  5, 
1884  (23  Stat.,  103).  All  of  the  buildings  have  been  sold  according  to 
aw. 

The  area  of  that  portion  of  the  reservation  in  South  Dakota  is 
64,479.05  acres. 

The  act  of  March  3, 1893  (27  Stat.,  593),  provides  that  all  that  por- 
tion of  the  reservation  in  South  Dakota  may  be  selected  by  the  State 
within  one  year  after  the  passage  of  the  act,  or  the  approval  of  the 
survey,  under  the  provisions  of  the  act  providing  for  the  admission  of 
the  State  into  the  Union,  approved  February  22, 1889. 

The  plats  of  the  survey  of  the  lands  in  question  were  accepted 
August  29, 1896. 

By  office  decision  of  September  15, 1897,  addressed  to  you,  it  was 
held  that  as  the  State  of  South  Dakota  refused  to  make  selections  of 
that  portion  of  the  land  in  Fort  llandall  abandoned  military  reserva- 
tion situated  in  South  Dakota,  as  provided  by  said  act  of  March  3, 
1893,  said  lands  were  opened  to  settlement  under  the  act  of  August 
23,  1894  (28  Stat.,  491),  and  you  were  directed  to  give  notice  of  the 
filing  of  the  triplicate  plats  of  survey,  fixing  a  date  when  entries  for 
said  lands  would  be  allowed  to  go  to  record.  It  appears  that  the  date 
fixed  by  you  was  October  25, 1897. 

The  lands  in  question  have  been  appraised  in  order  to  facilitate  their 
disposal  under  said  act  of  August  23, 1894,  and  the  appraisal  has  been 
approved  by  the  Secretary  of  the  Interior. 
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On  April  9, 1895  (20  L.  D.,  303),  the  Secretary  of  the  Interior  directed 
this  office  to  issue  instructions  under  said  act  of  August  23,  1894,  as 
follows : 

That  the  homesteader  be  given  the  option  in  making  payment  upon  his  entry  of 
these  lands,  of  making  his  payments  in  live  equal  payments  to  date  from  the  time 
of  the  acceptance  of  his  proof  tendered  on  his  eutry  and  that  the  rate  of  int4>re«t 
npon  deferred  payments  be  cliarged  at  the  rate  of  four  per  cent,  per  annum. 

A  copy  of  said  appraisal  has  been  filed  in  your  office  and  upon  the 
request  of  entrymen  you  will  inform  them  at  what  rate  the  lands 
entered  by  them  have  been  appraised. 

In  allowing  entries  for  lands  in  this  reservation  you  will,  in  each 
case,  endorse  on  the  applications  "Fort  Eandall  Reservation,  Act  of 
August  23,*  1894,"  and  make  the  same  annotation  on  your  abstract  of 
homestead  entries. 

Under  the  provisions  of  the  homestead  law  an  entryman  has  the 
right  either  to  commute  his  entry  after  fourteen  months  from  the  date 
of  settlement,  or  oifer  final  proof  under  Sec.  2291  R.  S.  In  entries 
under  said  act  of  August  23,  1894,  he  may,  at  his  option,  commute  after 
fourteen  months  with  full  payment  in  cash,  or,  after  submitting  ordi- 
nary five  year  final  proof  and  after  its  acceptance,  he  may  pay  for  the 
land  the  full  amount  of  the  appraised  value  thereof  without  interest,  or 
he  may  make  payment  in  five  equal  instalments,  the  first  payment  to 
be  made  one  year  after  the  acceptance  of  his  final  proof  and  subse- 
quent payments  to  be  paid  annually  thereafter,  interest  to  be  charged 
at  the  rate  of  4  per  cent,  per  annum  from  the  date  of  the  acceptance  of 
final  proof  until  all  payments  are  made. 

In  case  the  full  amount  is  paid  after  fourteen  months  from  date  of 
settlement  yon  will,  if  the  proof  is  satisfactory,  issue  cash  certificate 
and  receipt;  and,  in  the  event  that  regular  final  proof  is  made  and  the 
full  amount  then  paid,  you  will  issue  final  certificate  and  receipt;  but 
when  partial  payments  are  made  the  receiver  will  issue  a  receipt  only 
for  the  amount  of  the  principal  and  interest  paid,  reporting  the  same 
in  a  special  column  of  the  Abstract  of  Homestead  Receipts  and  at  the 
time  the  last  payment  is  made  you  will  issue  the  final  papers  as  in  ordi- 
nary homestead  entries. 

In  issuing  final  papers  you  will  make  the  proper  annotations  thereon, 
as  well  as  on  the  applications  and  abstracts,  as  before  directed,  to 
show  that  the  entry  covers  land  in  the  Fort  Randall  reservation. 

You  are  further  advised  that  the  same  rule,  as  to  the  allowance  of 
credit  for  residence  prior  to  entry  and  for  military  service,  applies  to 
entries  under  said  act  of  August  23, 1894,  as  to  other  homestead  entries. 

Where,  upon  submitting  final  proofs  the  entrymen  elect  to  make  pay- 
ment for  the  lands  entered  in  five  annual  instalments  you  are  authorized 
to  make  the  usual  charges  for  reducing  the  testimony  to  writing,  but 
as  the  final  certificate  and  receipt  cannot  be  issued  until  the  last  pay- 
ment is  made  you  cannot  charge  the  final  commissions  until  said  final 
certificate  and  receipt  are  issued. 
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Where  the  entrymeii  submit  final  proofs  and  elect  to  pay  for  the 
lands  in  instalments,  you  \vill  not  give  said  proofs  current  numbers  and 
dates  but  will,  if  they  are  acceptable  to  you,  make  proper  notes  on 
your  records  showing  that  satisfactory  proof  has  been  made  and  the 
dates  upon  which  the  partial  payments  must  be  made  and  then  trans- 
mit said  proofs  to  this  office,  in  special  letters,  and  not  in  your  monthly 
returns,  for  tiling  with  the  original  entries. 

Thero  are  no  guarantees  to  be  taken  in  order  to  secure  the  payment 
of  the  instalments  but  if,  when  each  instalment  is  due,  any  entryman 
fails  to  pay  the  same  you  will  report  the  matter  to  this  office,  when 
proper  action  will  be  taken  in  the  case. 

Under  date  of  January  28,  1898  (t>G  L.  D.,  87),  the  Honorable  Secre- 
tary of  the  Interior  decided  that  school  sections  in  abandoned  military 
reservations  of  more  than  five  thousand  acres,  subject  to  disposal 
under  act  of  August  23, 1894  (28  Stat.,  491),  were  not  excepted  from 
the  operation  of  said  act  where  the  grant  to  the  State  for  school  pur- 
poses had  not  attached  by  reason  of  survey  prior  to  the  establishment 
of  the  reservation;  and  further,  that  the  lauds  within  such  abandoned 
reservations  were  ^<  not  to  be  treated  ^  as  public  lands  subject  to  all  the 
laud  laws  of  the  United  States,  including  grants  for  school  purposes.'" 

Under  said  decision  you  will  allow  qualified  persons  to  make  entry 
for  lauds  in  sections  16  and  36  in  the  above  reservation. 

Appr.ivrjl, 

O.  N,  Bliss,  Secretary. 


HOMESTEAD— CERTinCATION-CONFIRMATIOX. 

Edwin  F.  Frost  bt  al. 

The  right  of  purchase  uuder  section  2,  net  of  June  15,  1880,  on  behalf  of  an  entry- 
man,  who  after  the  passage  of  said  act  aud  prior  to  his  application  for  the  exer- 
cise of  snid  right,  had  sold  the  land  to  another,  cannot  be  recognized,  nor  is  the 
case  of  John  D.  Hay,  1  L.  D.,  74,  anthority  therefor. 

If  a  contest  against  a  homestead  entry  fails,  aud  more  than  two  years  have  elapsed 
since  the  allowance  of  the  entry,  it  is  confirmed  under  the  proviso  to  section  7, 
act  of  March  3,  1891,  though  under  the  body  of  said  section  the  entry  is  not  sus- 
ceptible of  confirmation. 

The  inadvertent  certification  of  a  State  selection  at  a  time  when  the  land  covered 
thereby  is  included  within  an  existing  entry,  made  prior  to  the  selection,  is 
inoperative,  and  constitutes  no  bar  to  the  issuance  of  patent  on  said  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  February 
( W.  V.  D.)  21,  189S.  (F.  W.  0.) 

Mr.  B.  F.  Hampton,  as  agent  and  attorney  for  the  State  of  Florida, 
has  filed  a  motion  for  re-review  of  departmental  decision  of  Decem- 
ber 26,  1896  (24  L.  D.,  228),  in  which  it  was  held  that  the  inadvertent 
certification  of  lots  3  and  4,  Sec.  35,  and  lots  3  and  7,  Sec.  36,  T.  31  S., 
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E,  39  E.,  (TainesvlUo,  Florida,  od  June  28,  1895,  said  tracts  at  tlmt  time 
being  included  in  the  entry  of  Edwin  Frost,  is  inoperative  and  consti- 
tutes no  obstacle  to  the  issuance  of  patent  upon  said  entry. 

The  motion  previously  filed  by  Mr.  ilampton  for  review  of  said 
departmental  decision  was  denied  June  15, 1897  (24  L.  D.,  525),  because 
it  did  not  appear  that  he  had  complied  with  the  regulations  in  regard 
to  the  admission  of  attorneys  to  practice  before  this  Department,  and 
his  authority  to  represent  the  State  was  not  shown. 

It  now  appears  that  Mr.  Hampton  has  been  duly  recognized,  for  a 
number  of  years,  both  by  j'our  office  and  this  Department,  as  the  agent 
of  the  State  in  the  matter  of  the  selection  of  its  school  lands,  but  no 
sufficient  reason  is  disclosed  in  the  motion  for  reversing  thcdeciaion  in 
question. 

The  facts  relative  to  the  entry  made  by  Frost,  covering  the  tracts  in 
question,  have  been  several  times  recited  in  the  previous  decisions 
of  this  Department,  but  will  be  briefly  repeated  here  for  the  reason 
hereinafter  given. 

Frost  made  homestead  entry  May  7,  1877.  On  August  25,  1883,  he 
purchased  the  tracts  here  involved  under  the  provisions  of  the  act  of 
June  15,  1880. 

Prior  to  his  purchase,  to  wit,  on  March  27,  1883,  one  D.  C.  Erwin 
contested  his  entry  for  abandonment. 

Said  contest,  after  dragging  along  through  a  number  of  years,  with- 
out proceeding  to  a  hearing,  was  dismissed  by  the  local  officers  July  21, 
1891,  for  want  of  prosecution,  and  by  your  office  letter  "H"  of  Sep- 
tember 25, 1891,  the  action  of  the  local  officers  was  affirmed  and  the 
case  closed. 

Thereafter,  to  wit,  on  May  15,  1893,  your  office  held  Frost's  entry  for 
cancellation,  because  Frost  had,  prior  to  final  entry,  deeded  the  land  to 
another;  consequently  there  was  nothing  upon  which  to  base  his  cash 
entry,  which  was  erroneously  allowed  by  the  local  officers. 

The  transferee  of  Frost,  one  Cleveland,  conveyed  part  of  the  land  to 
one  Lowe,  and  the  remainder  to  one  Kessler.  Lowe  and  Kessler 
appealed  from  your  said  office  decision,  claiming  (1)  that  the  purchase 
was  a  proper  one,  and  (2)  that  the  entry  was  confirmed  by  the  pro- 
visions of  section  7  of  the  act  of  March  3, 1891. 

Said  appeal  was  considered  in  departmental  decision  of  December  8, 
1894  (not  reported),  in  which  the  action  of  your  office  was  affirmed  and 
it  was  held  that  the  entry  was  not  confirmed,  because  the  purchase 
was  made  before  final  entry. 

A  motion  was  filed  for  the  review  of  said  decision,  but  during  the 
pendency  of  said  motion  the  State  made  selection  of  the  lands  covered 
by  Frost's  entry  as  school  indemnity,  and  the  selection  was  approved, 
as  before  stated,  June  28, 1895, 

The  motion  for  review  was  considered  in  departmental  decision  of 
July  6, 1895  (21  L.  D.,  38),  in  which  it  was  held  that  at  the  time  Frost 
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sold  to  Cleveland  the  rulings  of  this  Department  permitted  an  entry- 
man  to  make  purchase  under  the  act  of  June  15, 1880,  notwithstanding 
he  had  sold  the  land,  and  therefore  reversed  the  decision  of  December 
8, 1894,  and  directed  that  patent  issue  upon  Frost's  entry. 

This  action  was  apparently  taken  regardless  of  the  approval  of  the 
list  of  school  lauds  June  28, 1895. 

To  establish  the  prior  ruling  the  case  of  John  D.  Hay  (1  L.  D.,  74) 
was  referred  to. 

That  was  a  decision  made  by  your  office,  and  in  the  case  of  Gunning 
17.  Herron  (10  C.  L.  O.,  273),  in  referring  to  said  decision,  it  was  stated: 

The  letter  of  this  office  to  the  register  and  receiver  at  Montgomery,  Alabama,  in 
the  case  of  John  D.  Hay,  to  which  you  refer  (9  C.  L.  O.,  132)  as  authority  for  holding 
that  transfer  of  a  portion  of  the  land  is  no  bar  to  an  application  to  purchase  under 
the  act  of  June  15,  1880,  was  inadvertently  signed,  and  in  the  broad  sense  in  which 
it  maybe  understood,  is  not  in  accordance  with  law  nor  with  established  rulings  and 
practice.  Neither  the  letter  of  the  law  nor  its  legal  intent  can  be  understood  as 
implying  a  purpose  by  Congress  to  permit  a  party  to  sell  his  claim  to  a  portion  or 
the  whole  of  the  land  embraced  in  his  entry,  receive  the  purchase  money,  and  then, 
after  his  transferee  has  made  the  land  valuable  by  labor  and  expenditure,  to  seize 
and  appropriate  to  himself  ox  sell  to  another  such  possession  and  property  through 
a  purchase  under  this  act. 

It  was  undoubtedly  to  protect  bona  fide  purchasers  from  original  entry  men  against 
the  liability  of  this  injustice  of  the  necessity  of  a  resort  to  the  courts  to  enforce 
specific  performance,  that  the  provision  allowing  purchase  by  attempted  transferees 
was  incorporated  into  the  law. 

In  this  case  there  is  a  bona  fide  instrument  in  writing,  drawn  with  more  than  usual 
care,  executed  prior  to  June  15,  1880,  proven  in  due  form  and  recorded. 

The  conditions  of  the  law  being  fully  satisfied,  the  right  of  purchase  from  the 
United  States  inures  to  Gunning  for  so  much  of  the  land  as  was  embraced  in  Herron's 
attempted  transfer. 

It  would  further  appear  that  the  sale  referred  to  in  the  Hay  case  was 
one  made  prior  to  the  act  of  June  15,  1880,  and  not  subsequently 
thereto,  as  in  the  case  here  under  consideration. 

On  a  reexamination,  I  am  unable  to  find  that  it  was  ever  held  by 
this  Department  that  a  purchase  could  be  made  under  the  act  of  June 
15,  1880,  by  an  entryman  who  had,  subsequently  to  the  passage  of  the 
act  and  prior  to  his  application  to  purchase,  sold  the  land  to  another. 

The  reason  given,  therefore,  for  the  reversal  of  the  previous  decision 
of  December  8, 1894,  was  not  suflBcient. 

It  does  appear,  however,  that  the  contest  tiled  by  Erwin  against 
Frost's  entry  was  dismissed  and  the  case  closed  in  1891. 

More  than  two  years  had  then  elapsed  since  final  entry,  and  upon 
the  termination  of  said  contest  proceedings  it  would  appear  that  the 
entry  was  confirmed  by  the  terms  of  the  proviso  to  the  7th  section  of 
the  act  of  March  3, 1891.  (Weyher  v.  Smith,  13  L.  D.,  489;  Tyndall  v. 
Prudden,  Id.,  527.) 

It  is  true  that  the  entry  could  not  be  confirmed  under  the  provisions 
contained  in  the  body  of  the  section,  because  sale  was  made  before 
12209— VOL  26 16 
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final  entry,  but  tins  did  not  defeat  the  operation  of  the  proviso  npon 
the  termination  of  the  contest  by  Erwin. 

It  must  therefore  be  held  that  the  order  for  the  cancellation  of  Frost's 
entry  contained  in  decision  of  December  8, 1894,  was  error,  as  said  entry 
wa8  confirmed  and  should  be  patented,  unless  the  inadvertent  certifica- 
tion on  account  of  the  school  grant  removed  the  land  from  the  juris- 
diction of  this  Department. 

This  was  the  very  question  considered  in  the  decision  of  December 
26, 1896,  supra,  for  the  review  of  which  the  motion  under  consideration 
is  filed. 

That  it  was  a  pure  inadvertence  can  not  be  doubted,  as  the  land  was 
both  at  the  time  of  the  Staters  selection  and  the  approval  thereof 
embraced  in  the  entry  of  Frost,  against  which  sin  order  for  cancellation 
had  been  made,  but  which  had  not  become  eflfective. 

The  certification  could  therefore  have  no  operative  effect  as  against 
said  entry,  and  I  have  to  direct  that  patent  issue  thereon  as  previously 
ordered.    (Weeks  v.  Bridgman,  159  U.  S.,  641.) 

The  motion  for  review  is  accordingly  denied. 


HOMESTEAD  ENTRY- WTDOW— PATENT. 

Anna  Andbbson. 

If  a  homoHteader  dies  prior  to  compliance  with  the  requiremeutH  of  the  law,  aud  the 
BiibmiHHion  of  final  proof,  and  his  widow  thereafter  submits  liual  proof,  the 
patent  should  issue  in  her  name;  and  a  patent  in  such  case  issued  in  the  name 
of  the  homesteador  is  in  violation  of  law^  and  no  bar  to  the  correction  of  the 
final  eertiticate  and  the  Issuance  of  patent  thereon  in  the  name  of  the  widow. 

Secretary  Blias  to  the  Conwiissioner  of  the  General  Land  Office,  February 
(W.  V.  D.)  21, 1898.  (V.  B.) 

The  appeal  of  Anna  Anderson,  from  your  decision  of  May  18, 1896, 
relating  to  the  issue  of  patent  for  the  NW.  \  of  Sec.  12,  T.  112  N.,  K. 
54  W.,  Watertown  land  district,  South  Dakota,  is  before  the  Deimrt- 
ment  for  consideration. 

It  appears  from  the  papers  accompanying  the  appeal,  that  on  May 
20, 1884,  Pet'Cr  Anderson,  husband  of  the  appellant,  made  homestead 
entry  for  said  tract  and  thereafter  died.  Subsequently  and  on  May  5, 
1891,  his  widow  submitted  final  proof,  which  was  accepted,  the  fees 
paid  and  final  certificate  was  issued  on  same  day  in  the  name  of  the 
deceased  eutryman  and  patent  was  issued  thereon,  October  14, 1891, 
also  in  the  name  of  the  entryman. 

This  patent  was  returned  to  your  office,  on  May  5,  1896,  by  Mrs. 
Anderson  asking  that  the  same  be  corrected  so  as  to  be  in  the  name  of 
the  widow  who  made  the  proof.  This  you  refused  to  do  and  from  your 
action  this  appeal  was  taken. 
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The  date  of  the  death  of  Peter  Anderson  is  not  given  in  the  papers 
sent  up,  bnt  it  is  stated  in  the  appeal  that  he  died  ^^  long  prior  "  to  the 
making  of  the  final  proof. 

The  law,  relating  to  the  succession  to  the  homestead  right,  in  case  of 
death  of  tlie  entryman,  prior  to  making  final  proof  by  him,  is  foand  in 
Sec.  2291  Revised  Statutes,  and  is  as  follows: 

No  certificate,  however,  shall  be  j^ven,  or  patent  iHsned  therefor,  until  the  expira- 
tion of  five  years  from  the  date  of  Hnch  entry ;  and  if  ut  the  expiration  of  snoh  time, 
or  at  any  time  within  two  yeim  thereafter,  the  person  making  such  entry;  or  if  he 
be  dead  his  widow;  or  in  case  of  her  death,  his  heirs,  or  devisee;  ....  proves  by 
two  credible  witnesses  that  he,  she  or  they  have  resided  upon  or  cultivated  the 
same  for  the  term  of  five  years  immediately  succeeding  the  filing  of  the  afiidavit 
....  then  in  such  case,  he,  she,  or  they,  if  at  that  time  citizens  of  the  United 
States,  shall  be  entitled  to  a  patent  as  in  other  cases  provided  by  law. 

It  is  apparent  under  this  statute  that,  in  this  case  the  law  cast  the 
succession  to  said  homestead  upon  Anna  Anderson,  the  widow  of  the 
entryman;  and  she  having  submitted  final  proof,  which  was  accepted, 
it  was  the  plain  duty  of  the  local  ofiGicers  to  have  issued  final  certificate 
in  her  name,  and  likewise  the  duty  of  your  office  to  have  issued  patent 
to  her. 

It  appears  that  these  plain  requirements  of  the  law  were  not  com- 
plied with  but  a  patent  has  been  issued  in  the  name  of  the  dead  man 
whereby,  if  valid,  the  widow  is  deprived  of  her  rights;  and  the  title  to 
the  land,  under  Sec.  2448  E.  S.,  <^will  enure  to  and  become  vested  in 
the  heirs,  devisees  or  assignees  of  such  deceased  patentee." 

Your  action,  declining  to  change  said  patent  as  requested,  so  that  it 
stand  in  her  name,  was  correct  and  is  approved. 

Bnt  when  you  say  "Section  2448  R.  S.,  covers  this  case"  you  are  in 
error. 

That  section  reads  as  follows : 

Where  patents  for  public  lauds  have  been  or  may  be  issued  in  pursuance  of  any 
law  of  the  United  States,  to  a  person  who  had  died  or  who  hereafter  dies  before  the 
date  of  such  patent,  the  title  to  the  land  designated  therein  shall  inure  to,  and  vest 
in  the  heirs,  devisees,  or  assignees  of  such  deceased  patentee,  as  if  the  patent  had 
isaned  to  the  deceased  i>er8on  during  life. 

A  careful  examination  of  this  section  shows  that  it  is  not  applicable 
to  the  case  of  Mrs.  Anderson  and  suggests  no  sufficient  reason  why  she 
should  not  have  proper  relief  in  the  premises. 

It  will  not  be  questioned  that  at  common  law  a  patent  issued  in  the 
name  of  a  dead  person  is  ineffectual  to  pass  title,  and  therefore  inoper- 
ative and  void.  Davenport  v.  Lamb  (13  Wall.,  418, 427).  By  the  act 
of  May  20, 1836  (5  Stat.,  31),  embodied  in  section  2448,  supra,  Congress 
modified  the  general  rule,  which  had  theretofore  obtained,  but  did  not 
abolish  it.  The  modifications  made  by  Congress  must  be  respected, 
but  that  legislation  being  in  derogation  of  the  common  law  rule  is  not 
to  be  carried  further  by  implication  or  inference  than  was  the  plain 
intent  of  Congress  as  disclosed  by  the  language  of  its  enactment. 
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It  will  be  observed  that  said  section  only  applies  to  cases  where 
patents  were  issued  "in  pnrsuance  of  any  law  of  the  United  States" 
etc.  In  this  case  patent  was  not  issued  in  pursuance  of  law,  but  in 
direct  violation  of  section  2291  K.  S.,  which  required  it  to  be  issued  to 
the  widow;  and,  in  giving  effect  to  the  two  statutes  it  should  be  noted 
that  both  being  found  in  the  Bevised  Statutes  are  to  be  taken  as 
having  been  regarded  at  the  time  of  the  revision  as  not  in  conflict,  and 
that  such  construction  should  now  be  followed  if  consistent  with  the 
terms  of  the  two  sections.  This  view  is  especially  forcible  when  the 
contrary  would  operate  to  deprive  the  widow  of  a  right  and  transfer 
the  same  to  "the  heirs,  devisees,  or  assigns"  of  the  deceased  entryman. 

A  fair  and  reasonable  construction  of  section  2448  easily  permits  both 
sections  to  stand  together  and  each  to  operate  upon  the  class  of  cases 
to  which  they  are  respectively  applicable. 

Under  this  construction  section  2248  is  held  to  operate  upon  cases 
where  persons  during  life  had  earned  the  laud  and  become  entitled  to 
patent  by  compliance  with  the  legal  prerequisites  to  its  issuance.  In 
other  words,  where  the  right  to  the  patent  itself  was  perfect  before  or 
at  the  time  of  the  death.  In  such  case  the  modification  by  section  2448 
operates  and  the  title  to  the  described  land  enures  to  and  vests  in  the 
heirs,  etc.  This  case  is  not  of  that  kind.  The  deceased  entryman  at 
the  time  of  his  death,  had  not  complied  with  the  prerequisites  of  the 
law  and  earned  the  right  to  the  land  and  a  patent  therefor. 

These  views  are  not  in  conflict,  but  in  harmony,  with  the  rulings  of 
the  Department  in  the  cases  of  Joseph  Ellis  (21  L.  D.,  377)  and  Henry 
E.  Stich  (23  L.  1).,  457).  In  the  former  case  the  entryman,  before  death, 
had  earned  the  right  to  a  patent  by  complying  with  the  essential  pre- 
requisites of  the  law  and  making  proof  thereof;  and  the  Department 
decided  that  patent  should  be  issued  in  his  name,  the  case  being  within 
the  modification  of  the  common  law  rule,  made  by  section  2448.  In  the 
latter  case,  the  entryman  died  after  entry,  before  proof,  which  was  made 
by  his  widow;  and  it  was  directed  that  the  patent  should  be  issued  in 
the  name  of  the  widow. 

The  case  under  consideration,  not  coming  within  tlie  modifications 
made  by  Congress  in  section  2448,  is  governed  by  the  common  law  rule; 
and  it  follows,  from  what  has  been  said,  that  the  patent  to  the  dead 
man,  issued  not  merely  without  authority  of  law,  but  in  clear  violation 
thereof,  is  null,  void  and  of  no  eff'ect. 

Entertaining  these  views,  your  judgment  is  reversed  and  you  will 
cause  the  final  certificate  to  be  so  corrected  as  to  stand  in  the  name  of 
Anna  Anderson,  the  widow,  and  have  patent  issued  thereon. 
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INDIAN  IxdVNDS— TREATY  OF  FEBUUARY  «7,  1807. 

Level  r.  Pape. 

The  preferred  right  to  purchase  the  unallotted  Pottawatomie  lands^  conferred  by  the 
treaty  of  February  27,  1867,  upon  the  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.,  is  uot  defeated  by  failure  to  make  payment  for  a  tract  of  such  land  within 
the  period  specified  in  said  treaty,  where  said  tract  was  unsnrveyed  and  hence 
could  not  be  conveyed  by  the  government;  and  the  said  company  having 
attempted  to  convey  such  a  tract,  may,  for  the  benefit  of  it«  transferee,  perfeot 
title  thereto  by  making  the  proper  payment  therefor. 

Secretary  Bliss  to  the  Commissioner^  of  the  General  Land  Office^  February 
(W.  V.  D.)  ^1,  1898.  (C.  J.  G.) 

On  July  3,  1895  (21  L.  D.,  290),  the  Departmeut  approved  an  applica- 
tion made  by  Frank  Level  for  the  survey  of  an  island  in  the  Kansas 
river  situated  in  T.  11  S.,  R.  15  B.,  Topeka  land  district,  Kansas. 

It  was  stated  in  the  departmental  decision  referred  to  that  there  was 
with  the  record  a  letter  from  one  Chas.  W.  Pape,  claiming  that  he  bought 
the  island  sought  to  be  surveyed  by  Level  from  one  George  W.  Watson, 
in  1882. 

The  survey  was  duly  made,  and  the  plat  thereof,  wherein  the  land  is 
described  as  lot  8  of  section  29,  containing  seventeen  acres,  and  lot  8 
of  section  30,  containing  11.40  acres,  T.  11  S.,  R.  16  E.,  was  approved 
in  September,  1896. 

On  October  14, 189G,  Frank  Level  was  allowed  to  make  homestead 
entry  of  the  above  described  lots,  which  entry  was  held  for  cancella- 
tion by  your  ofiGice  January  18, 1897,  as  having  been  erroneously  allowed, 
and  was  finally  canceled  March  27, 1897. 

The  land  in  question  is  within  the  old  Pottawatomie  Indian  reserva- 
tion. By  article  five  of  the  treaty  of  November  15, 1861,  proclaimed 
April  19, 1862  (12  Stat.,  1191),  it  was  provided  that  the  Leavenworth, 
Pawnee  and  Western  Railroad  Company  should  have  the  privilege  of 
purchasing  the  unallotted  lands  belonging  to  the  Pottawatomie  Indians. 
It  was  further  provided  in  said  treaty  that: 

In  case  said  company  shall  uot  pnrchase  said  surplus  lands,  or,  having  purchased, 
shall  forfeit  the  whole  or  any  part  thereof,  the  Secretary  of  the  Interior  shall  there- 
upon cause  the  same  to  be  appraised  nt  not  less  than  one  dollar  and  twenty-five  cents 
per  acre,  and  shall  self  the  same,  in  quantities  not  exceeding  one  hundred  and  sixty 
acres,  at  auction  to  the  highest  bidder  for  cash,  at  not  less  than  such  appraised  value. 

In  the  amendments  to  the  treaty  of  February  27,  1867,  proclaimed 
August  7, 1868  (15  Stat.,  531),  it  was  provided: 

That  the  Leavenworth,  Pawnee  and  Western  Railroad  Company  their  successors 
and  assigns,  having  failed  to  purchase  said  lands,  the  Atchison,  Topeka  and  Santa 
Fe  Railroad  Company  may,  witliin  thirty  days  after  the  promulgation  of  this  treaty, 
purchase  of  said  Pottawatomies  their  said  unallotted  lands,  except  as  hereinafter 
provided,  to  St.  Mary's  mission,  at  the  price  of  one  dollar  per  acre,  lawful  money  of 
the  United  States,  and  upon  filing  their  bond  for  the  purchase  and  payment  of  said 
lands  in  due  form,  to  be  approved  by  the  Secretary  of  the  Interior  within  the  time 
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above  named,  the  said  Secretary  of  the  luterior  shall  Issae  to  the  last-named  rail- 
road company  certificates  of  purchase,  and  snch  certificates  of  purchase  shall  be 
deemed  and  holden,  in  all  courts,  as  evidence  of  title  and  possession  in  the  said  rail- 
road company  to  all  or  any  part  of  said  lands,  nnless  the  same  shall  be  forfeited  aji 
herein  provided.  The  said  purchase-money  shall  be  paid  to  the  Secretary  of  the 
Interior  in  trust  for  said  Indians  within  live  years  from  the  date  of  such  purchase, 
with  interest  at  the  rate  of  six  per  cent  per  annum  on  all  deferred  payments,  until 
the  whole purchase-mouey  shall  have  been  paid;  and  before  any  patents  shall  issue 
for  any  part  of  said  lands  one  hundred  thousand  dollars  shall  be  deposited  with  the 
Secretar}^  of  the  Interior,  to  be  forfeited  in  case  the  whole  of  the  lands  are  not  paid 
for  as  herein  provided;  (said  money  may  be  applied  as  the  payment  for  the  last 
one  hundred  thousand  acres  of  said  laud;)  payments  shall  also  be  made  for  at  least 
one-fourth  of  said  unallotted  lands  at  the  rate  of  one  dollar  per  acre,  and  when  so 
paid  the  President  is  authorized  hereby  to  issue  patents  for  the  land  so  paid  for; 
and  then  for  every  additional  part  of  said  land  upon  the  payment  of  one  dollar  per 
acre.  The  interest  on  said  purchase-money  shall  be  paid  annually  to  the  Secretary 
of  the  Interior  for  the  use  of  said  Indians.  If  the  said  company  shall  fail  to  pay 
the  principal  when  the  same  shall  become  due,  or  to  pay  all  or  any  part  of  the  inter- 
est upon  such  purchase-money  within  thirty  (30)  days  after  the  time  when  such 
payment  of  interest  shall  fall  due,  then  this  contract  shall  be  deemed  and  held 
absolutely  null  and  void,  and  cease  to  be  binding  upon  either  of  the  parties  thereto, 
and  said  company  and  its  assigns  shall  forfeit  all  payments  of  principal  and  interest 
made  on  such  purchase,  and  all  right  and  title,  legal  and  equitable,  of  any  kind 
whatsoever,  in  and  to  all  and  every  part  of  said  lands,  which  shall  not  have  been, 
before  the  date  of  such  forfeiture,  paid  for  as  herein  provided:  Proridedt  kowercTf 
That  in  case  any  of  said  lands  have  been  conveyed  to  bona  tide  purchasers,  by  said 
Atchison,  Topeka  and  Sania  Fe  Kailroail  Company,  such  pnrchasoi*s  shall  be  entitled 
to  patents  for  said  lands  so  purchased  by  them  upon  the  payment  of  one  dollar  and 
twenty-five  cents  per  acre  therefor  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Interior. 

Oil  March  30. 1897,  your  office  addressed  a  letter  to  tbis  Department, 
wbereiD,  after  referring  to  the  treaties  named  and  stating  that  the  last- 
named  company  also  failed  to  purchase  these  lots,  it  was  said : 

As  it  appears,  therefore^,  that  the  land  in  question  should  be  sold  for  the  benefit 
of  the  Indians^  I  have  the  honor  to  recommend  that  this  office  be  empowered  to 
direct  the  regist(*rof  the  laud  office  at  Topeka,  Kansas,  within  a  few  miles  of  which 
city  the  land  lies,  to  make  an  appraisal  of  the  land  and  to  sell  the  same  in  accord- 
ance with  article  five  of  the  treaty  aforesaid. ' 

On  April  1,  1897,  this  letter  was  referred  for  report  to  the  Commis- 
sioner of  Indian  Affairs,  who,  on  April  20th  following,  recommended 
that  the  authority  asked  for  therein  be  granted. 

On  April  28, 1897,  your  office  forwarded  to  the  Department  a  com- 
munication from  one  Emma  L.  Pape,  asking  that  patent  issue  to  her  as 
the  owner  of  the  land  herein  described,  under  mesne  conveyance  from 
the  Atchison,  Topeka  and  Santa  Fe  liailroad  Company,  which  said 
company,  she  alleged,  had  purchased  said  island  under  the  treaty  of 
February  27, 1867,  supra^  and  offering,  in  the  event  said  company  had 
not  paid  for  this  land  as  provided  by  law  to  do  so. 

On  June  7,  1897  (24  L.  D.,  513),  the  Department  rendered  a  decision, 
which,  after  quoting  from  the  treaty  of   February  27,  1867,  supra. 
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iucludiug  the  last  proviso  of  the  amended  second  article  thereof,  con- 
cluded as  follows: 

In  this  connection  it  is  cleomed  proper  to  enll  to  yonr  attention  the  application  of 
Emma  L.  Pape,  hereinbefore  referred  to.  It  w  alleged  that  the  Atchison^  Topeka 
and  Santa  Fe  Railroad  Company,  on  the  third  day  of  January,  1872,  by  warranty 
deed,  conveyed  this  land  to  Aaron  ^age,  and  that  by  regular  mesne  conyeyauces  this 
land  became  the  property  of  Emma  L,  Pape  on  the  fourth  day  of  November,  1891. 

This  showing  is  not  sworn  to,  and  the  Department  has  not  deemed  it  proper  to  pass 
npon  the  question  thns  raised,  it  being  the  well-established  usage  of  the  Department 
to  await  a  determination  by  yonr  office  npon  such  questions  before  the  taking  of 
final  action  here. 

It  is  therefore  determined  that  it  would  not  be  proper  at  this  time  to  grant  the 
request  of  your  office*  that  the  register  at  Topeka  be  authorized  to  have  the  lots  in 
qnefltion  appraised  in  view  of  the  fact  that  should  it  be  determined  that  Emma  L. 
Pape  is  entitled  to  patent  for  the  land,  the  act  itself  (8upra)  has  fixed  the  price. 

Should  Emma  L.  Pape,  after  a  reasonable  time  given  her,  to  be  fixe<l  by  your  office, 
fail  to  properly  assert  her  claim,  there  appears  to  be  no  good  reason  why,  at  the 
expiration  of  such  time,  the  register  at  Topeka  should  not  be  authorized  to  have  the 
said  lots  appraised,  and  you  are  accordingly  so  directed. 

On  June  23, 1897,  your  office,  in  pursnance  of  the  directions  thus 
given,  instructed  the  local  office  as  follows: 

You  are  hereby  directed  to  notify  Emma  L.  Pape,  through  her  attorney  aforesaid, 
that  she  mnst  furnish  an  abstract  of  title  from  the  officer  having  charge  of  the 
records,  before  this  ollice  can  pass  upon  heir  right  to  a  patent.  Such  abstract  must 
show  the  date  upon  which  the  railroad  company  purchased  or  made  application  to 
purchase  the  land  in  question  in  accordance  with  tht^  treaty  and  the  amendments 
thereto  aforesaid. 

It  appears  from  your  office  decision  of  August  28, 1897,  that  Emma 
L.  Pape,  under  date  of  July  29,  1897,  transmitted  an  abstract  of  title, 
certified  on  July  26, 1897,  by  the  register  of  deeds  of  Shawnee  county, 
Kansas,  showing  that  on  January  3, 1872,  the  Atchison,  Topeka  and 
Santa  Fe  Eailroad  Company,  by  warranty  deed,  conveyed  to  Aaron 
Sage,  with  other  real  estate, — 

A  certain  island  situated  in  Kansas  River  between  sections  29  and  30,  containing 
11.1  acres,  be  it  more  or  less,  being  in  T.  11,  R.  15  East  of  the  6th  P.  M.,  in  Shawnee 
Co.,  Kansas. 

It  was  stated  in  your  said  office  decision  that  while  the  area  of  the 
island  sold  by  the  railroad  company  to  Aaron  Sage  in  1872  was  given 
as  11.1  acres,  more  or  less,  it  was  evidently  the  same  tract  that  was 
recently  surveyed. 

The  abstract  of  title  referred  to  further  shows  that  on  November  4, 
1891,  Emma  L.  Pape  acquired  the  said  island  by  regular  chain  of  title, 
her  grantor  being  Charles  Wesley  Pape.  The  abstract  does  not  show, 
however,  when  the  railroad  company  purchased  or  that  they  ever  com- 
pleted their  purchase  of  this  land. 

It  is  further  set  out  in  your  said  office  decision  that  a  bond  dated 
September  3, 1868,  for  $680,600  was  duly  filed  with  the  Department  by 
the  Atchison,  Topeka  and  Santa  Fe  Bailroad  Company,  in  accordance 
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with  the  terms  of  the  treaty  of  February  27, 1867;  that  on  October  10, 
1868,  the  Department  approved  the  form  of  certificate  showing  that  said 
railroad  company,  upon  a  full  compliance  with  the  stipulations  of  the 
treaty,  would  be  entitled  to  demand  and  receive  a  patent  for  the  unal- 
lotted lands  belonging  to  the  Pottawatomies,  and  directed  a  certificate 
to  be  prepared  accordingly;  that  such  a  certificate  was  prepared  and 
approved  by  the  Department,  and  on  October  20, 1868,  receipt  of  the 
same  was  acknowledged  by  the  attorney  for  the  railroad  company ;  that 
on  February  5,  1869,  by  instructions  from  the  board  of  directors,  the 
attorney  and  chief  engineer  of  the  railroad  company  requested  the 
cancellation  of  the  original  certificate  and  the  issue,  in  lieu  thereof,  of 
separate  certificates  for  each  quarter  section  or  fractional  quarter  sec- 
tion of  land  included  in  the  purchase  under  the  treaty;  that  under 
instructions  from  the  Department,  dated  February  9, 1869,  the  original 
certificate  having  been  canceled  separate  certificates  were  issued,  and 
receipt  of  same  was  acknowledged  by  the  attorney  for  the  railroad  com- 
pany March  3,  1869;  that  a  settlement  was  made  with  the  railroad 
company,  and  on  August  128,  1869,  a  schedule  was  submitted  to  the 
Department  containing  a  description  of  the  unallotted  lands  (338,766.82 
acres)  by  legal  subdivisions,  as  the  same  appeared  on  the  tract  books 
on  file  in  the  Indian  Ofiice,  which  purported  to  embrace  all  the  lands  of 
the  Pottawatomie  Indian  reservation  in  Kansas  at  the  date  of  the 
treaty;  and  that  upon  this  schedule  patent  was  issued  September  16, 
1873,  to  the  railroad  company.  The  island  in  question  was  not  included 
in  this  or  any  other  patent  to  the  said  company. 

In  view  of  the  facts  as  herein  set  forth  it  was  concluded  by  your 
ofiice  that,  under  the  last  proviso  of  the  amended  second  article  of  the 
treaty  of  February  27,  1867,  Emma  L.  Pape  is  entitled  to  a  patent  for 
the  land  in  question,  upon  payment  by  her  of  the  price  fixed  by  said 
treaty,  viz:  $1.25  per  acre. 

Frank  Level  has  appealed  from  yonr  said  office  decision  to  this 
Department,  it  being  alleged,  inter  alia^  that  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company  never  made  application  to  purchase  the 
land  in  question,  and  therefore  had  no  right  or  equity  in  said  land: 
that  the  only  lands  purchased  or  pretended  to  have  been  purchased  by 
the  railroad  company  were  included  in  the  certificates  and  patents 
issued  to  said  company,  and  this  land  is  not  included  in  said  patents; 
that  the  railroad  company  never  having  made  application  for  said 
land,  and  no  certificates  or  patents  having  been  issued  therefor.  Sage 
and  each  of  the  grantees  in  the  pretended  chain  of  title  took  with 
notice;  and  that  the  land  in  question,  being  an  island  and  never 
having  been  8urveye<l  until  the  appellant  made  application  therefor, 
neitlier  Pa])e  nor  her  grantors  could  acquire  any  rights  until  after  such 
survey  had  been  made  and  a  plat  thereof  filed  in  the  local  office. 

The  first  article  of  the  treaty  of  November  15, 1861,  supra,  author- 
ized the  Commissioner  of  Indian  Affairs  to  cause  the  whole  of  the 
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Pottawatomie  Indiau  reservation  to  be  surveyed  in  the  same  maimer 
as  the  public  lands  are  surveyed.  For  some  reason  this  island  was 
never  surveyed  until  after  application  therefor  was  made  by  Frank 
Level,  though  reference  is  made  to  it  in  the  field  notes,  showing  that 
it  was  in  existence  at  the  date  of  the  survey  of  the  surrounding  lands. 
It  therefore  remained  unallotted  Pottawatomie  land  which  the  Atchi- 
son, Topeka  and  Sante  Fe  Railroad  Company  bad  been  given  prefer- 
ence right  to  purchase,  but  which  purchase  they  did  not  and  could  not 
complete  on  account  of  the  same  never  having  been  surveyed. 

According  to  the  language  of  the  amended  second  article  of  the 
treaty  of  February  27,  18(57,  supra,  it  was  the  evident  intention  to  give 
to  the  Atchison,  Topeka  and  Santa  Fe  liailroad  Company  the  privilege 
of  purchasing  from  the  Pottawatomies  all  of  their  unallotted  lands, 
with  certain  specified  exceptions;  and  it  was  i)rovided  that  the  Secre- 
tary of  the  Interior,  upon  the  filing  of  the  bond  for  the  purchase  and 
payment  of  these  lands,  should  issue  to  said  railroad  company  '<  cer- 
tificate of  purchase,  and  such  certificates  of  purchase  shall  be  deemed 
and  holden,  in  all  courts,  as  evidence  of  title  and  possession  in  the  said 
railroad  company  to  all  or  any  part  of  said  lands,  unless  the  same  shall 
be  forfeited  as  herein  provided."  The  land  in  question  was  not  included 
in  any  certificates  of  purchase  issued  to  the  company,  nor  was  it 
embraced  in  the  schedule  of  lands  on  which  patents  were  issued  to 
said  company.  The  reason  of  this  omission  is  obvious.  The  tract-books 
firom  which  the  schedule  was  made  up  contain  only  surveyed  lauds. 
The  railroad  company  therefore,  is  without  that  evidence  of  title  pro- 
vided for  in  the  treaty,  in  the  form  of  a  certificate  of  purchase,  to  the 
part  of  the  unallotted  lands  in  question. 

The  decision  of  your  ofiQce,  recommending  the  patent  issue  to  Emma 
L.  Pape,  was  evidently  based  upon  the  theory  that  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company,  having  complied  with  the 
requirements  of  the  treaty  for  the  purchase  of  all  of  these  unallotted 
lands,  were  justified  in  believing  that  they  hatl  the  right  to  sell  the 
land  in  question,  and  that  the  purchaser  thereof  from  said  company 
was  of  the  same  belief.  The  Department  is  disposed  to  agree  with  this 
view,  but  it  does  not  concur  in  your  office  opinion  that  Emma  L.  Pape 
is  entitled  to  patent  for  this  land  under  the  last  proviso  of  the  amended 
second  article  of  the  treaty.  That  proviso  refers  only  to  lands  for 
which  certificates  of  purchase  were  issued  to  the  railroad  company, 
and  which  the  company  may  have  failed  to  pay  for.  It  is  conceded 
that  the  railroad  company  complied,  within  the  specified  time,  with  all 
the  requirements  of  the  treaty  as  to  those  lands  for  which  certificates 
were  issued;  consequently,  as  the  proviso  contemplates  a  forfeiture  on 
the  part  of  the  company  in  the  manner  suggested,  it  is  inapplicable  to 
the  case  under  consideration.  The  Department  is  of  opinion  that 
Emma  L.  Pape  must  secure  her  title,  if  at  all,  through  the  railroad 
company.    It  would  seem,  under  all  the  circumstances  of  the  case,  that 
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the  only  obstacle  in  the  way  of  conferring  snch  title  by  the  company  is 
the  absence  of  evidence  of  a  title  in  them.  The  question,  therefore, 
arises  as  to  whether,  by  the  terms  of  the  treaty  limiting  the  time  for 
payment,  the  railroad  company  is  now  debarred  from  making  payment 
for  and  perfecting  title  to  the  island  in  question. 

As  previously  set  out  herein  it  was  not  due  to  the  fault  of  the  railroad 
company,  but  failure  on  tlie  part  of  the  government  to  have  this  land 
surveyed,  that  said  land  was  not  paid  for  and  included  in  the  patents 
issued  to  the  company.  The  records  of  the  Department,  in  addition  to 
the  facts  set  forth  in  your  office  decision,  disclose  that  on  the  settlement 
with  the  railroad  company  they  were  allowed  a  rebate  on  account  of 
excess  of  interest  paid  for  the  years  18C9, 1870, 1871  and  1872,  showing 
that  their  bond  was  for  a  sum  larger  than  the  number  of  acres  for  which 
the  company  completed  purchase  and  secured  patents  under  the  treaty. 

Until  this  island  was  surveyed  the  railroad  company  could  not  know 
what  they  were  required  to  pay  for  the  same.  They  secured  the  right 
to  purchase  this  land  by  fully  complying  with  the  treaty  in  other 
respects.  That  treaty  gave  this  company  the  privilege  of  purchasing 
the  tchole  of  the  unallotted  lands  belonging  to  the  Pottawatomie  Indians 
at  the  date  of  said  treaty,  and  the  compan}'  can  not  be  held  to  have 
forfeited  that  right.  It  was  the  duty  of  the  government  to  have  this 
land  surveyed;  hence,  until  it  was  surveyed  and  thus  placed  in  snch 
condition  that  the  company  might  exercise  their  privilege  of  purchas- 
ing the  same,  the  tive  years  limitation  as  to  payment  provided  by  the 
treaty  could  not  reasonably  be  held  to  run  against  the  company  as  to 
this  particular  tract.  The  said  company  having  attempted  to  convey 
this  laud,  without  having  paid  therefor,  your  office  will  proceed  to  notify 
the  company  that  they  will  be  atlbrded  a  reasonable  time,  to  be  pre- 
scribed by  your  office,  within  which  to  consummate  their  purchase  by 
paying  for  this  land;  and  in  the  event  of  their  making  the  required  pay- 
ment for  the  land,  patent  will  issue  to  said  company  in  regular  form. 
If  the  said  company  should  fail  to  thus  consummate  their  purchase 
within  a  reasonable  time,  your  office  will  make  rei>ort  to  this  Depi^rtment. 

It  is  apparent  from  what  has  been  set  out  herein  that  the  land  in 
question  has  never  been  public  land  subject  to  homestead  entry.  The 
entry  of  Frank  Level,  at  whose  instance  the  land  was  surveyed,  was 
therefore  properly  canceled  as  having  been  erroneously  allowed.  He 
could  gain  no  rights  by  such  entry,  although  the  allegations  contained 
in  his  appeal  may  be  substantially  true. 

Your  office  decision  of  August  28,  1897,  with  modification  suggested 
herein,  is  hereby  affirmed. 
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RAILROAD  LANDS-RIGHT  OF  PURCHASE -HOMESTEAD. 

Cooper  v.  Soherber. 

The  amendment  of  sectiou  3,  act  of  Sept<*iiiber  29,  1890,  by  the  act  of  January  23, 
1896,  wliereby  actual  residence  as  a  pre-requisite  to  the  right  of  purchase  is  not 
required  if  the  lands  have  been  fenced  or  improved,  can  not  operate  to  divest 
the  right  of  an  intervening  homesteader  acquired  under  the  original  act. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  ^i,  189S.  (E.  F.  B.) 

I  am  in  receipt  of  your  letter  of  February  3, 1898,  resubmitting  for 
consideration  by  the  Department,  in  view  of  the  amendatory  acts  of 
January  23, 1896  (29  Stat.,  4)  and  February  18, 1897  ^29  Stat.,  535)  the 
application  of  John  L.  Cooper  to  purchase  the  W.  J  of  N\V.  J,  NE.  J 
NW.  i  and  NVA^  i  NB.  i  Sec.  21,  T.  1  N.,  R.  13  B.,  W.  M.,  The  Dalles, 
Oregon,  under  the  third  section  of  the  act  of  September  29,  1890  (26 
Stat.,  496). 

It  appears  from  the  record  that  Johu  L.  Cooper  filed  in  the  local 
office  at  The  Dalles,  Oregon,  notice  of  intention  to  purchase  said  tract 
nnder  the  third  Kection  of  the  act  of  September  29,  1890,  but  faile<l  to 
exercise  his  right  of  purchase  within  the  time  limited  by  the  act  of 
September  29,  1890,  and  as  extended  by  the  act  of  January  31, 1893 
(27  Stat.,  427.) 

On  February  24,  1894,  Markus  Scherrer  made  homestead  entry  of 
the  land  in  controversy.  Cooper  contested  the  entry  alleging  that  he 
ivas  in  possession  of  the  laud  at  the  date  of  the  passage  of  the  act  of 
September  29, 1890,  and  had  improved  the  same  with  the  intention  of 
purchasing  the  land  from  the  railroad  company  when  it  earned  it  and 
that  it  had  not  been  settled  upon  by  Scherrer  nor  cultivated  by  him. 

The  Department  by  decision  of  February  10,  1896  (22  L.  D.,  127), 
affirming  the  decision  of  your  office,  held  that  as  Cooper  did  not  have 
possession  of  the  land  under  a  deed,  written  contract,  or  license  from 
the  railroad  company,  his  right  to  purchase  could  only  be  based  on  the 
second  paragraph  of  the  third  section  of  the  act  of  September  29,  1890, 
which  right  is  limited  to  two  years  from  the  passage  of  the  act,  which 
was  extended  to  January  1, 1894,  by  the  act  of  January  31, 1893,  supra. 
Having  failed  to  exercise  his  right  of  purchase  within  the  time  required, 
his  contest  was  dismissed,  and  as  no  testimony  was  introduced  at  the 
hearing  touching  the  allegation  that  Scherrer  had  not  settled  upon  or 
cultivated  the  tract  no  action  was  taken  thereon. 

As  Cooper  did  not  have  possession  of  said  lands  under  a  deed,  writ- 
ten contract  or  license  from  the  company,  he  did  not  come  within  the 
first  class  provided  by  section  3  of  said  act,  and  as  he  had  not  estab- 
lished a  residence  on  the  land  claimed  by  him  he  did  not  come  within 
the  second  class,  provided  for  by  said  section.  This  was  the  law  in 
force  at  the  date  of  the  rejection  of  his  application  and  the  allowance 
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of  tlie  homestead  entry  of  Scberrer.  The  amendment  of  said  section 
made  by  the  act  of  January  23, 1896,  supra^  which  provides  "that  actual 
residence  upon  the  lands  by  persons  claiming  the  right  to  purchase  the 
same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
vated, or  otherwise  improved  by  such  claimants^'  will  not  operate  to 
divest  the  right  acquired  by  the  homestead  settler  under  the  act  as 
originally  passed,  and  prior  to  said  amendment. 

If  however,  it  is  true  that  Scherrer  has  not  complied  with  the  home- 
stead law,  which  may  be  determined  by  a  contest,  I  see  no  reason  why 
Cooper,  upon  the  successfiil  determination  of  such  contest  might  not 
renew  his  application  to  purchase  under  said  section  as  amended. 


Hadlby  I?.  Walter. 

Motion  for  review  of  departmental  decision  of  September  22,  1897, 
25  L,  D.,  276,  denied  by  Secretary  Bliss,  February  21,  1898. 


NATVRALIZATION-RAILROAD  GRANT— SECTION  5,  ACT  OF  MARCH  3, 

1887. 

Neilsen  v.  Central  Pacific  R.  R.  Co.  et  al. 

A  deolaration  of  inteution  to  become  a  citizen  filed  before  a  clerk  of  a  conrt  in 
1868  (prior  to  the  revision  of  the  United  IState«  Statntes)  is  valid,  and  qualiBes, 
in  the  matter  of  citizenship,  the  person  taking  such  action,  as  a  claimant  under 
the  settlement  laws. 

The  settlement  claim  of  a  qualified  pre-emptor,  existing  at  the  date  of  the  attach- 
ment of  rights  under  a  railroad  grant,  excepts  the  land  covered  thereby  fVom  the 
operation  of  the  grant. 

Rights  under  a  pre-emption  filing  are  forfeited  by  long  continued  failure  to  assert 
the  same  in  the  manner  provided  by  law. 

The  fact  that  a  railroad  company  may  have  known  of  the  existence  of  a  settlement 
claim  that  covered  a  tract  of  land  at  the  date  of  its  sale  by  the  company  is  not 
material  in  determining  the  right  of  purchase  under  section  5  act  of  March  3, 
1887,  if  the  purchaser  was  not  at  such  time  apprised  of  said  claim. 

In  the  exi^rcise  of  the  right  to  perfect  title  under  said  section,  it  is  not  material 
whether  the  purchase  from  the  company  was  made  before  or  after  the  passage 
of  the  act,  if  made  in  good  faith,  believing  the  title  to  be  good,  and  before  the 
laud  was  held  to  bo  excepted  from  the  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Officej  February 
(W.  V.  D.)  21,  £^98.  (F.  W.  C) 

An  appeal  has  been  filed  on  behalf  of  the  Central  Pacific  Railroad 
Company  from  yonr  office  decision  of  August  15, 1895,  holding  that  the 
SE.  I  of  Sec.  29,  T.  10  N.,  R.  2  W.,  Salt  Lake  City,  Utah,  was  excepted 
from  the  operation  of  the  grant  made  by  the  act  of  July  1,  1862,  12 
Stat.,  192,  and  July  2,  1804,  13  Stat.,  358,  and  directing  the  cancella- 
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tioii  of  the  company's  list  covering  said  tract.  This  tract  is  within  the 
hmits  of  the  grant,  as  adjusted  to  the  map  of  definite  location  filed 
October  20,  1868. 

A  land  office  in  the  Territory  of  Utah  was  not  opened  until  March  9, 
1860,  and  the  ordtr  of  withdrawal  issued  on  account  of  the  grant  to 
the  Central  Pacific  Railroad  was  not  made  until  May  15, 1869,  so  that 
on  May  14, 1869,  Lars  Neilsen  was  permitted  to  file  pre  emption  declara- 
tory statement  for  the  above  described  tract,  in  which  settlement  was 
alleged  April  28,  1869. 

Upon  the  application  of  the  company  made  with  the  view  of  clear- 
ing the  record  of  Neilsen's  filing,  hearing  was  set  for  March  23,  1885, 
of  which  it  appears  notice  was  given  Neilsen  by  registered  letter, 
addressed  to  the  post-office  nearest  the  land.  Neilseu  did  not  enter  an 
appearance  at  the  hearing,  and  on  the  ex  parte  testimony  offered  by 
the  company  the  local  officers  recommended  the  cancellation  of  Keilsen's 
filing.  No  action  was  taken  upon  the  record  in  said  case  until  August 
15, 1888,  when  upon  examination  of  the  record  the  recommendation  of 
the  local  officers  was  sustained,  and  Neilsen's  filing  was  ordered  can- 
celed. Thereafter,  to  wit :  On  November  19, 1888,  the  company  included 
the  tract  in  its  list  No.  21.  Said  list  remained  unchallenged  until  on 
January  10, 1894,  Neilsen  filed  a  corroborated  affidavit,  alleging  that  at 
the  date  of  the  attachment  of  rights  under  the  grant  he  was  in  the 
open„  peaceable,  exclusive,  notorious  and  adverse  possession  of  the 
tract,  occupying  the  same  with  the  intention  to  claim  the  land  under 
the  settlement  laws.  Upon  this  showing  a  hearing  was  directed  by 
your  office,  which  was  duly  held.  William  F.  House,  one  of  the  heirs 
of  Herman  House,  deceased,  intervened  in  the  case,  alleging  that  his 
father  had  been  in  possession  of  the  land,  cultivating  and  improving 
the  same  since  September  21,  1881 ;  that  his  title  came  through  a  chain 
of  mesne  conveyances  from  the  Central  Pacific  liailroad  company,  and 
he  asked  to  be  protected  in  his  purchase  and  possession.  He  was 
allowed  to  introduce  testimony  in  support  of  his  claimed  right  through 
purchase  from  the  company.  Upon  the  record  as  made  the  local  officers 
found  that  while  Neilsen  was  an  alien  when  he  went  ux)on  the  land  that 
he  cured  his  disability  before  the  right  of  the  company  attached,  by 
declaring  his  intention  to  become  a  citizen  on  October  7, 1868,  and  held: 

Our  joint  opinion  is  that  on  October  20,  1868,  the  SE.  i  of  Sec.  29,  T.  10  N.,  R.  2  W., 
Salt  Lake  Meridian,  was  not  free  from  a  valid  pre-emption  claim,  and  this  land  was 
therefore  excepted  from  the  operation  of  the  grant  to  the  Central  Pacific  Railroad 
Compauy. 

From  this  decision  the  railroad  company  appealed,  and  August  15, 
1895,  your  office  affirmed  the  decision  of  the  local  officers  in  holding 
that  Neilsen's  claim  as  it  existed  at  the  time  of  the  definite  location  of 
the  company's  road  excepted  the  land  from  the  grant;  but  further  held 
that  Neilsen  had  lost  his  rights  by  his  laches.    It  was  further  held  in 
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your  said  office  decision,  in  referring  to  the  claimed  rights  of  House, 
iutervenor,  through  purchase  from  the  company,  that — 

the  company  well  knew  when  it  sold  this  laud  that  under  the  established  rulings  of 
the  Department  the  settlement  thereon  by  a  qualified  jire-emp tor,  October  20,  1868, 
with  the  intention  of  acquiring  a  title  to  the  same  from  the  govenimeut,  roHerved  it 
from  the  operation  of  the  grant.  ...  It  is  the  opinion  of  this  office  that  pur- 
chaserH  from  a  company,  after  the  approval  of  the  act  of  March  3,  1887,  are  not 
protected  by  the  i-emedial  provisions  of  section  five  of  the  act  for  the  reason  that 
to  hold  otherwine  the  company  would  be  enabled  to  put  upon  the  market  lands  not 
granted  to  it,  and  a  purchase  made  under  .sueli  circumstances  will  not  be  regarded 
as  bona  fide  within  the  terms  made  use  of  in  the  statute. 

This  decision,  in  effect,  disposes  of  the  claimed  rights  of  Neilsen,  the 
railroad  company  and  House,  the  intervenor.  It  would  appear  that 
only  the  company  has  appealed.  In  its  appeal,  however,  it  alleges 
error  in  holding  (1)  That  the  company  knew  or  had  reason  to  know 
when  it  sold  the  land  and  Mr.  House  purchased  it  in  1891,  that  the 
land  was  in  possession  of  a  qualified  settler  when  its  rights  attached. 

(2)  Error  in  holding  that  Neilsen  was,  on  October  20, 1868,  a  settler 
on  the  land  with  the  intention  of  acquiring  title  from  the  government. 

(3)  Error  in  holding  that  !N"eilsen  had,  prior  to  or  on  October  20, 1868, 
declared  his  intention  to  become  a  citizen  of  the  United  States,  and 

(4)  Error  in  holding  the  company's  list  for  cancellation. 

Eelative  to  the  company's  claim  to  the  tract  under  its  grant;  in  the 
record  made  upon  !N'eilsen's  application  for  a  hearing,  both  your  office 
and  the  local  officers' concurred  in  finding  that  l^eilsen  went  uiK>n  the 
land  in  1807,  and  was  cultivating  and  claiming  it  at  the  time  the  map 
of  definite  location  of  the  company's  road  was  filed. 

You  further  find  that  Neilsen  when  he  went  upon  the  land  was  dis- 
qualified by  reason  of  not  being  a  citizen  of  the  (Jnit^  States,  but  that 
this  disability  was  removed  before  the  attachment  of  rights  under  the 
grant  by  the  declaration  of  intention  to  become  a  citizen  made  by 
Neilsen  on  October  7,  1868.  It  is  clear  that  if  Neilsen  was  a  duly 
qualified  claimant  of  the  land  on  October  20, 1868,  and  filed  his  declara- 
tory statement  on  May  14, 1869,  within  three  months  after  opening  of 
the  local  office,  his  claim  was  one  which,  under  the  terms  of  the  grant, 
would  except  the  land  from  the  operation  thereof. 

The  company  in  its  second  assignment  of  error  denies  the  fact  of 
settlement  and  occupation  as  claimed  by  Neilsen  at  the  date  of  the 
attachment  of  rights  under  the  grant;  and  while  the  testimony  upon 
this  point  is  very  conflicting,  yet  in  view  of  the  concurring  opinions  of 
your  office  and  the  local  office  upon  this  question,  I  must  sustain  the 
finding  as  made. 

The  question  arises,  therefore,  has  Neilsen  shown  himself  to  have 
been  a  qualified  settler  at  the  date  of  the  attachment  of  rights,  under 
the  grant? 

Neilsen's  declaration  of  intention  to  become  a  citizen  was  made 
before  the  clerk  of  the  supreme  court  of  the  Territory  of  Utah. 
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The  company  in  support  of  its  appeal  says : 

The  nataralizatioD  laws — Section  2165  R.  S. — require  the  declaration  of  intention 
to  become  a  citizen  to  be  made  before  "A  court  having  a  seal/'  etc.,  and  not  before  a 
clerk  of  a  court. 

In  this  case  the  declaration  was  made  before  the  clerk  of  the  court,  and  no  seal  is 
attached.  The  clerk  was  not  authorized  by  law  to  take  such  a  declaration,  and 
therefore  Mr.  Neilsen  was  not  qualified  on  October  7,  1868,  or  on  October  20,  1868,  to 
make  a  pre-emption  claim. 

We  are  aware  that  Congress  by  the  act  of  February  1, 1876  (19  Stat.,  2),  author- 
ized declarations  of  intentions  to  become  a  citizen  of  the  United  States  to  be  taken 
before  a  clerk  of  any  court  named  in  section  2165,  and  declaring  legal  all  such  declar- 
ations heretofore  made  before  a  clerk  of  one  of  the  courts  named  in  said  section. 

Mr.  Justice  Field,  after  the  passage  of  said  act  of  1876,  In  re  Langtry  (12  Saw.^ 
467),  held  that  when  a  declaration  of  intention  was  made  Itefore  the  clerk  of  the 
court,  it,  to  be  legal,  must  be  made  '4n  open  court.'' 

The  question  as  to  the  effect  of  a  cleclaratiou  of  intention  to  become 
a  citizen  of  the  United  States  taken  before  a  clerk  of  the  court  was 
considered  by  the  circuit  court  of  the  United  States  for  the  1st  circuit, 
in  the  case  of  Thomas  H.  Butterworth  (Woodbury  &  Minot,  Vol.  1  p. 
323;  4  Fed.  Cas.,  924,  ITo.  2251),  in  which  the  court  says: 

In  this  case,  by  the  act  of  14th  April,  1802,  ch.  28,  (2  Stat.,  153,)  the  alien  must 
have  declared  on  oath,  before  some  court,  his  intention  to  become  a  citizen,  etc.,  two 
years  before  he  can  be  admitted.  When  that  time  has  expired,  he  furDishes  proof  of 
his  ^ood  character  to  the  court,  and  is,  after  proper  examination  and  an  oath  of 
allegiance,  permitted  to  become  a  citizen,  if  the  court  is  satisfied  he  has  the  proper 
qualifications. 

It  will  be  seen,  that  no  judicial  duty  is  to  be  performed  by  the  court  till  the  time 
of  the  taking  of  the  second  oath,  and  that  the  firHt  one  is  taken  and  filed  merely  to 
give  public  and  recorded  notice  of  the  intention  to  become  a  citizen. 

Taking  it,  then,  before  the  clerk,  and  filing  it  with  him,  would  seem  to  comply 
with  all  the  spirit  of  the  act,  as  the  court  is  there  not  required  to  do  anything  as  a 
court,  but  to  have  the  oath  administered  and  filed,  and  those  are  both  acts  done 
through  or  by  the  clerk. 

Bat  beside  this  reasoning  in  favor  of  that  construction.  Congress  by  act  of  May  26, 
1824,  ch.  186,  (4  Stat.,  69),  provided  further,  that  the  first  declaration  under  oath, 
*'  if  the  same  has  been  made  before  the  clerks  of  either  of  the  courts,''  etc.,  **  shall  be 
as  valid  as  if  made  before  the  said  courts  respectively.'' 

The  only  doubt  now  is,  whether  that  provision  was  intended  to  cover  future  cases 
as  well  as  past  ones  of  such  oaths  taken  before  clerks. 

Though  the  language  covers  the  past,^and  was  meant  to,  when  the  act  passed,  I 
think,  for  the  reasons  before  named  in  favor  of  that  oath  being  administered  before 
the  clerk  rsther  than  the  court,  or  the  clerk  acting  for  the  court  for  that  mere  min- 
isterial purpose,  Congress  meant  to  provide  if  in  any  future  time,  the  preliminary 
declaration  should  be  presented  and  sworn  to  before  a  clerk,  it  should  be  valid,  etc., 
as  if  sworn  to  before  a  court. 

There  was  as  much  reason  for  making  it  apply  to  future  cases  of  that  kind  as  to 
past  ones;  and  it  would  save  inconvenient  and  renewed  legislation  on  the  subject,  to 
have  it  prospective  as  well  as  retrospective. 

In  addition  to  this,  a  cotemporaneotis  construction  sprung  up  under  it  in  many 
cities,  to  make  and  file  those  declarations  with  the  clerk  alone;  and  now  to  alter 
that  practice,  after  twenty  years,  suddenly  and  on  doubtful  reasoning,  to  the  great 
delay  and  losa  of  municipal  and  political  right-s,  and  much  expense  by  many  appli- 
cants, wonid,  in  my  view,  be  hardly  justifiable. 
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In  GordoirH  Digest,  both  the  old  aud  new  editions,  the  act  of  1824  is  treated  as 
changing  that  of  1802  in  this  respect  for  the  future.  P.  435,  ^  1488.  See,  also. 
Conkling's  Practice,  p.  497. 

The  rest  of  the  sections  in  the  act  of  1824  apply  to  the  future  as  well  as  the  past, 
and  all  laws  are  to  be  construed  as  prospective  in  their  operation  even  more  than 
retrospective,  on  the  ground,  that  a  law  is  most  legitimately  meant  to  be  a  guide  or 
rule  for  future  conduct. 

I  am  corroborated  in  these  views  by  what  I  understand  to  be  the  practice  in  sev- 
eral other  circuits  of  this  court,  where  I  have  made  inquiries. 

Let  the  applicant  be  admitted  to  the  final  examination. 

By  the  act  of  February  1,  1876  (19  Stat.,  2),  it  was  provided: 

That  the  declaration  of  intention  to  become  a  citizen  of  the  United  States,  required 
by  section  two  thousand  one  hundred  and  sixty-five  of  the  Revised  Statutes  of  the 
United  States,  may  be  made  by  an  jilien  before  the  clerk  of  any  of  the  courts  named 
in  said  section  two  thousand  one  hundred  aud  sixty-five;  and  all  such  declarations 
heretofore  made  before  any  such  clerk  are  hereby  declared  as  legal  and  valid  as  if 
made  before  one  of  the  courts  named  in  said  section. 

From  an  examination  of  the  debates  in  Congress  bearing  upon  this 
act,  it  would  appear  that  its  purpose  was  merely  to  supply  an  omission 
occurring  in  the  revision  of  the  U.  S.  statutes. 

The  following  will  be  found  on  page  470  of  the  Congressional  Record 
for  the  44th  Congress,  Ist  session : 

Mr.  Ashe,  from  the  Committee  on  the  Judiciary,  reported  back  without  amendment 
the  bill  (H.  R.  No.  626)  to  amend  the  Revised  Statutes  relating  to  naturalization, 
with  a  recommendation  that  the  same  do  pass. 

The  bill,  which  was  read,  provides  that  the  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  required  by  section  2165  of  the  Revised  Statutes  of  the 
United  States,  may  be  made  by  an  alien  before  the  clerk  of  any  of  the  courts  named 
in  said  section,  and  that  all  such  declarations  heretofore  made  before  any  such  clerks 
shall  be  legal  and  valid  as  if  made  before  one  of  the  courts  named  in  said  section. 

Mr.  Ashe.  I  will  now  move  the  previous  question  on  the  bill. 

Mr.  Page.  I  would  like  to  hear  some  explanation  of  the  provisions  of  this  bill.  In 
what  way  does  it  propose  to  amend  the  Revised  Statutes? 

Mr.  Ashe.  In  this  particular :  It  authorizes  an  alien  to  file  his  declaration  before  a 
clerk  of  any  of  the  courts  named  in  the  section  of  the  Revised  Statutes  referred  to. 
Before  the  adoption  of  the  Revised  Statutes  that  was  the  law,  but  in  the  revision 
of  the  statutes  the  word  ** clerk"  was  omitted.  A  number  of  immigrants  in  the 
northwestern  States  especially,  suppoHJng  there  had  been  no  change  in  the  law,  have 
filed  their  declarations  before  the  clerks  of  the  courts.  This  bill  is  simply  to  pat 
back  tlie  law  to  where  it  was  before  the  revision  of  the  statutes  was  made. 

Mr.  Holman.  I  wish  to  ask  the  gentleman  whether  this  bill  goes  to  the  extent  of 
curing  the  defect  in  the  declarations  already  made? 

Mr.  Ashe.  Yes,  sir;  it  cures  all  such  defects. 

Again,  on  page  038,  the  following  is  taken  from  proceedings  before 
the  Senate: 

Mr.  Howe.  I  am  directed  by  the  Committee  on  the  Judiciary,  to  whom  was  referred 
the  bill  (H.  R.  No.  626)  to  amend  the  Revised  Statutes  relating  to  naturalization,  to 
report  it  without  amendment;  and  inasmuch  as  the  amendment  will  relieve  from 
great  inconvenience  at  once  a  large  class  of  people,  I  ask  that  the  Senate  will  consider 
it  at  the  present  time. 

By  unanimous  consent,  the  bill  was  considered  as  in  Committee  of  the  Whole.  It 
provides  that  the  declaration  of  intention  to  become  a  citizen  of  the  United  States, 
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required  by  Bection  2165  of  the  Reyised  Statutes  of  the  United  States,  may  he  made 
by  an  alien  before  the  clerk  of  any  of  the  courts  named  in  that  section;  nnd  makes 
valid  all  such  declarations  heretofore  made  before  any  such  clerk  as  if  made  before 
one  of  the  courts  named  in  that  section. 

Mr.  Whj-te.  I  would  like  to  ask  the  Senator  who  reports  this  bill  whether  it  makes 
any  change  except  in  allowing  the  clerk  to  take  the  affidavit  instead  of  the  court? 

Mr.  Howe.  None  whatever;  it  just  restores  the  old  law. 

The  bill  was  reported  to  the  Senate  without  amendment,  ordered  to  a  third  read- 
ing, read  the  third  time,  and  passed. 

From  a  review  of  the  matter  I  am  of  opinion  that  the  declaration 
made  before  the  clerk  in  18G8,  which  was  before  the  revision,  was  valid 
and  thereby  Neilsen  became  duly  qualified  to  assert  a  claim  under  the 
settlement  law. 

The  case,  In  re  Langtry  ( 12  Sawyer,  4G7),  referred  to  by  counsel  for 
the  company  has  no  bearing  upon  the  question  in  this  case. 

Tour  office  decision  therefore  properly  held,  upon  the  showing  pre- 
sented by  the  record,  that  the  claim  of  Neilsen  existing  at  the  date  of 
the  attachment  of  rights  under  the  grant,  served  to  except  the  land  in 
question  from  the  operation  of  the  grant. 

As  before  stated,  your  office  decision  held  that  Neilsen  through  his 
laches  had  forfeited  ?1I  rights  under  his  filing,  and  that  any  claim  now 
made  to  the  land  must  be  considered  as  a  new  claim,  from  which  hold- 
ing  he  failed  to  appeal,  so  that  he  is  not  now  before  this  Department; 
but  the  evidence  upon  this  point  has  been  examined  and  is  found  to 
fully  sustain  your  finding. 

House  never  formally  applied  to  purchase  under  the  provisions  of 
section  5  of  the  act  of  March  3,  1887  (24  Stat.,  556),  although  his  inter- 
vention was  evidently  for  the  purpose  of  protecting  such  claim  in  the 
event  that  the  tract  was  held  to  be  excepted  from  the  grant. 

Tour  office  decision,  as  hereinbefore  set  forth,  disposed  of  such 
claimed  right  of  purchase,  holding,  in  effect,  tl\at  the  sale  was  not 
made  in  good  faith  because  the  company  well  knew  when  it  sold  the 
land  that  it  was  excepted  from  its  grant;  further  that  the  sale  was 
made  after  the  passage  of  the  act  of  March  3, 1887,  supra,  and  was, 
for  that  reason,  not  protected  by  said  act. 

House  did  not  appeal,  but,  as  before  stated,  he  did  not  have  an  appli- 
cation pending. 

The  company  in  the  first  ground  of  error  set  forth  in  its  appeal, 
alleges  error  in  holding  that  it  knew  or  had  reason  to  know  when  it 
sold  the  land  and  Mr.  House  purchased  it  in  1891,  that  the  land  was  in 
the  possession  of  a  qualified  settler  when  its  rights  attached. 

It  must  be  admitted  that  the  company  is  interested  in  the  determina- 
tion of  this  question,  and  is  entitled  to  protect  its  transferees,  hence, 
the  question  as  to  the  character  of  the  sale  as  disclosed  by  the  record 
will  be  considered  upon  its  appeal. 

The  question  as  to  whether  the  company  had  knowledge  of  the  set- 
tlement claim  of  Keilsen  at  the  date  of  attachment  of  rights  under  its 
12209— VOL  26 17 
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grant  is  not  a  material  one.  The  sole  qnestion  is,  was  Hoase  apprised 
of  a  settlement  claim  at  the  time  of  his  purchase. 

It  will  be  remembered  that  Neilsen's  filing  was  made  May  14, 1869; 
that  the  railroad  company's  rights  under  the  grant  attached  by  the 
definite  location  of  its  road  opposite  this  tract  October  20, 1868,  and 
that  the  date  of  Keilsen's  settlement  named  by  him  in  his  filing  was 
April  28,  1869. 

It  was  not  until,  in  the  afSdavit  made  the  basis  of  the  present  con- 
troversy, which  was  filed  in  1894,  that  allegation  was  made  of  settle- 
ment antedating  the  filing  of  the  company's  map  of  definite  location. 

It  cannot  be  held,  as  against  House,  upon  the  record  in  this  case,  that 
his  purchase  was  made  with  a  knowledge  that  the  land  was  in  the  pos- 
session of  a  qualified  settler  at  the  time  when  the  rights  under  the  grant 
attached,  for  the  record  of  Neilsen's  filing  based  upon  his  own  allega- 
tion, upon  which  House  and  all  others  had  a  right  to  rely,  fixed  the  time 
of  his  settlement  six  mouths  subsequent  to  the  definite  location  of  the 
road  and  the  consequent  attachment  of  rights  under  the  grant. 

In  so  far  as  the  holding  of  your  office  affected  House^s  bona  fides^  the 
same  is  set  aside. 

Kelative  to  the  fact  that  the  sale  was  made  after  the  passage  of  the 
act  of  March  3, 1887,  your  attention  is  invited  to  departmental  decision 
of  February  21,  1896  (Andrus  et  al.  v.  Balch,  22  L.  D.,  238),  in  which 
it  was  held : 

In  the  exercise  of  the  right  to  perfect  title  under  Bection  5,  act  of  March  3,  1887,  it 
is  not  material  whether  the  purchase  from  the  company  was  made  before  or  after 
the  passage  of  said  act,  if  made  in  good  faith  believing  the  title  to  be  good,  and 
before  the  land  purchased  was  held  to  be  excepted  from  the  grant. 

Pnder  the  view  herein  taken  the  tract  under  consideration  was 
excepted  from  tlie  railroad  grant,  and  in  the  light  of  the  showing  made 
evidencing  a  sale  by  the  company,  you  are  directed  to  advise  Mr.  House 
of  this  holding  and  that  application  to  purchase  should  be  made  within 
a  reasonable  time,  to  be  fixed  by  your  of&ce,  otherwise  the  land  will  be 
disposed  of  in  the  usual  manner. 

Should  application  be  made  to  purchase,  the  rights  thereunder  can 
be  adjudicated  upon  the  proof  offered  in  support  thereof.  At  this  time 
Keilsen  or  any  other  party  will  be  permitted  to  show,  if  he  can,  that 
House  is  not  a  purchaser  in  good  faith  within  the  meaning  of  section  5 
of  the  act  in  question. 

With  this  modification  your  office  decision  is  affirmed. 
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HOMESTEAD  ENTRY^DEATH  OP  ENTRTMAN— MINOR  HEIRS. 

OURRAN  V.  Williams'  Hbies. 

On  the  death  of  a  homesteader,  leaving  minor  heirs,  the  wife  having  previously  died 
snch  minors  are  entitled  to  patent  on  due  proof  of  compliance  with  law  on  the 
part  of  the  entryman  up  to  the  time  of  his  decease,  the  fact  of  minority  at  such 
time,  and  the  death  of  hoth  parents. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  Fehrvary 
(W.  V.  D.)  24^  1898.  (H.  G.) 

Hannibal  Williams  made  homestead  entry  of  the  N.  J  of  the  NE.  J  and 
the  E.  i  of  the  NW.  J  of  Sec.  18,  T.  19  S.,  R.  3  W.,  within  the  land 
district  at  Montgomery,  Alabama,  on  December  10,  1882.  He  died  in 
March,  18S5,  leaving  seven  minor  children  snrviving  him,  his  wife  hav- 
ing died  previous  to  his  decease.  The  eldest  of  these  minor  children 
was  a  son,  sixteen  years  of  age.  The  children  were  then  taken  care  of 
by  relatives  and  others,  and  left  the  premises,  with  the  exception  of  the 
eldest  son,  who  remained  there  about  a  year  afterwards,  and  who 
returned,  with  his  wife  and  younger  brother,  after  the  appointment  of 
the  guardian,  November  23,  1891,  remaining  on  the  premises  until 
ordered  away  by  Curran. 

Without  knowledge,  apparently,  of  the  death  of  Williams,  his  entry 
was  canceled  by  your  oflQce,  March  10,  1890,  for  the  failure  of  the 
entryman  to  make  final  proof  within  the  statutory  period  of  seven 
years,  and  Curran  made  homestead  entry  for  the  tract  May  20, 1892. 

December  8,  1892,  the  local  office  transmitted  to  your  office  the  peti- 
tion and  affidavit  of  Moses  McCree,  reciting  the  death  of  Williams  and 
the  death  of  his  wife  prior  thereto,  his  appointment  and  qualification 
as  guardian,  under  the  laws  of  Alabama,  of  the  following  surviving 
children  of  Williams:  Mack,  Wesley,  James,  Sarah,  Louisa,  Richard, 
and  Mary.  The  petition  further  alleged  that  Williams  had  resided 
with  his  family  on  the  land  from  the  date  of  his  entry  until  his  death, 
had  made  considerable  improvements  thereon,  and  that  his  minor  chil- 
dren were  living  on  the  land  at  the  date  of  his  death,  remaining  thereon 
until  September,  1892,  when  they  were  ordered  off  by  Ourran,  with 
which  order  they  complied,  without  the  knowledge  of  the  petitioner, 
but  subsequently  returned  to  the  land  at  his  direction.  The  petitioner 
prayed  for  the  cancellation  of  Curran's  entry,  that  Williams's  entry  be 
re-instated,  and  that  as  guardian  of  the  said  minor  children  he  be 
permitted  to  make  final  proof. 

January  21, 1893,  your  office  directed  the  local  office  to  inform  Curran 
that  he  would  be  allowed  thirty  days  after  notice  thereof  to  show  cause 
why  his  entry  shonld  not  be  canceled  for  conflict  with  the  rights  of  an 
actual  settler  with  valuable  improvements,  and  in  case  that  the  local 
office  should  cancel  Curran's  entry  that  the  entry  of  Williams  would  be 
re-instated  and  the  gaurdian  permitted  to  make  final  proof. 
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Upon  the  report  from  tbe  local  office,  that  Curraii  had  made  no 
response  after  due  notice,  your  office  held  his  entry  for  cancellation. 

Curran  appealed,  and,  on  February  16, 1895,  the  Department  set  aside 
the  decision  of  your  office,  evidently  on  the  ground  of  the  lack  or 
insufficiency  of  the  notice  to  Curran,  and  directed  an  inquiry  before  the 
local  office,  for  the  purpose  of  ascertaining  the  facts  upon  which  to  base 
action,  in  accordance  with  the  views  expressed  in  the  departmental 
opinion. 

These  views  were  that,  under  the  provisions  of  section  2292  of  the 
Revised  Statutes,  in  case  of  the  death  of  both  father  and  mother  leav- 
ing an  infant  child  or  children,  the  right  and  fee  of  the  land  covered 
by  the  homestead  entry  of  the  father  enure  to  the  benefit  of  such  infant 
child  or  children,  and  the  immediate  investiture  of  such  "right  and 
ifee"  occurred  on  the  death  of  the  surviving  parent,  and  the  children  in 
such  an  event  are  entitled  to  patent  on  due  showing  of  compliance  with 
law  on  the  part  of  the  entryman  up  to  the  time  of  his  decease,  the 
death  of  both  parents,  and  the  fact  of  minority.  (Curran  v.  Williams' 
Heirs,  20  L.  D.,  109.) 

This  hearing  was  had,  at  which  the  heirs  were  represented  by  their 
guardian  and  his  counsel,  and  the  contestant  appeared  in  person 
and  by  attorney.  Thereafter  the  local  office,  upon  a  review  of  the 
testimony  taken  at  the  hearing,  found  for  the  heirs  and  recommended 
that  the  entry  of  Curran  be  canceled,  that  the  entry  of  Williams  be 
re-instated,  and  that  the  guardian  be  allowed  to  make  proof,  provided 
tone  of  the  heirs  has  reached  his  majority,  and  in  such  event  that  the 
heir  or  heirs  of  lawful  age  be  permitted  to  complete  final  proof  for 
the  remaining  heirs. 

Curran  ap])ealed  from  this  decision  to  your  office,  which,  on  April  29, 
1896,  affirmed  the  decision  of  the  local  oflQce  and  held  Curran's  entry 
subject  to  the  right  of  the  heirs  of  Williams  to  submit  final  proof  and 
to  have  the  entry  of  their  deceased  father  re-instated  within  ninety 
days  after  the  decision  of  your  office  becomes  final. 

Curran  appeals  in  person.  His  specifications  of  error  are,  in  effect, 
that  the  evidence  at  the  hearing  failed  to  show  that  the  entryman  com- 
plied with  the  law  as  to  residence  and  cultivation  prior  to  his  death, 
and  did  not  establish  the  grounds  of  contest,  or  that  the  heirs  of  Wil- 
liams resided  on  the  tract,  or  that  the  same  was  cultivated  for  them 
after  the  death  of  decedent,  but  does  show  that  the  said  heirs  left  the 
land  and  lived  elsewhere  after  the  death  of  their  father,  and  returned 
to  the  land  only  a  short  time  bfore  the  initiation  of  the  contest  pro- 
ceedings. The  other  allegations  of  the  appeal  are,  that  the  evidence 
fails  to  establish  that  Curran  did  anything  to  prevent  the  heirs  from 
living  on  the  land,  but  discloses  that  from  the  time  of  the  death  of  Wil- 
liams (in  1885)  until  the  entry  of  Curran  (1892),  no  one  was  in  posses- 
sion of  the  lands  or  exercised  any  control  over  the  same;  and,  further, 
that  no  effort  was  made  on  the  ])art  of  the  heirs  to  secure  the  tract 
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until  Oarran  had  improved  the  same  and  expended  about  six  hundred 
dollars  in  improvements  thereon. 

In  reviewing  the  evidence  taken  at  the  hearing,  your  ofiBce  decision 
says: 

The  evidence  plainly  shows  compliance  by  Williams  with  the  requirements  of  the 
homestead  law  from  date  of  entry  to  date  of  his  death;  that  tbe  mother  died  before 
the  father,  and  that  the  children  were  all  minors  at  (the)  date  of  death  of  the  siir- 
Tiving  parent;  and  thus  tbe  conditions  are  all  cstablisbed  to  entitle  the  heirs  to  this 
land  nnder  the  law. 

These  findings  of  fact  and  conclusions  of  law  are  correct.  The  evi- 
dence establishes  without  much  question  that  Williams  resided  with  his 
family  on  the  tract  from  his  entry  until  the  time  of  his  deatli,  which 
followed  that  of  his  wife,  and  that  he  had  improved  and  cultivated  the 
premises. 

It  was  not  necessary  that  the  heirs  should  reside  upon  and  cultivate 
the  premises,  after  the  death  of  their  father,  under  the  terms  of  the 
statute  applicable  to  the  facts  in  the  case.  They  did  so,  to  a  limited 
extent,  and  some  of  them  were  on  the  premises  before  Gurran  made 
entry.  He  was  bound  to  know  the  state  of  the  record  in  the  land  office, 
and  his  residence  in  the  neighborhood  and  the  testimony  at  the  hearing 
show  that  he  knew  that  Williams  lived  upon  the  land,  with  his  familj'', 
prior  to  his  death,  and  the  improvements  made  by  Gurran  were  m'adel 
with  full  knowledge  of  the  facts  and  circumstances  developed  at  the 
inqniry  before  he  made  entry  of  the  land.  The  case  does  not  depend 
upon  such  knowledge  of  Gurran,  however,  but  falls  within  the  decision 
in  tbe  case  of  Bemier  v,  Bernier,  147  TJ.  8.,  242,  247,  wherein  it  is  hel4 
that,  where  there  are  no  adult  heirs,  and  only  minor  heirs,  and  both 
parents  are  deceased,  the  requirements  exacted  in  case  the  heirs  are 
adults  and  minors,  or  adults  alone, — viz:  of  proof  of  residence  upon 
the  property,  or  its  cultivation  for  the  term  of  five  years,  non-alienatioa 
except  in  cases  specified,  and  the  applicant's  citizenship, — are  omitted 
and  a  sale  of  the  hind  within  two  years  after  the  death  of  the  surviving 
parent  is  authorized  for  the  benefit  of  the  infants. 

Beferring  to  the  case  where  the  heirs  are  minors,  it  is  said,  in  the 
coarse  of  the  opinion : 

The  fact  of  tbeir  being  infant  children  and  tbe  death  of  their  parents  is  all  that 
is  required  to  establish  tbeir  rigbt  and  title  to  the  premises  and  to  a  patent. 

Section  2292,  was,  in  our  Judgment,  only  intended  to  give  to  infant  children  the 
benefit  of  tbe  homestead  entry  and  to  relieve  them,  because  of  tbeir  infancy,  from 
the  necessity  of  proving  the  conditions  required  when  there  are  only  adults,  or  adult9 
and  minors,  mentioned  in  tbe  previous  section,  and  to  allow  a  sale  of  the  laud  witbin 
a  prescribed  period  for  tbeir  benefit. 

It  seems  that  some  of  the  heirs,  although  all  minors  at  the  time  of 
the  death  of  their  surviving  parent  in  1885,  are  now  adults,  but  this 
phase  of  the  case  does  not  alter  the  situation  of  the  heirs  or  require 
them  to  make  further  proof  than  that  exacted  if  the  procee<lings  for 
their  benefit  had  not  been  so  long  delayed  in  the  appointment  of  the 
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j^ardiaii  and  the  Bubsequeut  initiation  of  the  contest.  They  were 
immediately  vested  with  the  "right  and  fee"  to  the  premises  entered 
upon  the  death  of  their  surviving  parent,  as  there  had  been  a  compli- 
ance with  the  law  at  the  time  of  his  death,  and  this  only,  with  the  proof 
of  the  death  of  both  parents  and  the  fact  of  minority,  is  all  that  need 
be  shown.     (Curran  v,  Williains^  Heirs,  supra.) 

The  proof  may,  therefore,  be  made  in  the  manner  provided  for  in 
your  office  decision. 

The  decision  of  your  office  is,  in  all  respects,  affirmed. 


MINING  CLAIM -OKDER  OF  CAXCIELLATION— BEINSTATEMENT. 

Lillian  Lode  et  al. 

A.  mineral  entry  having  been  canceled,  for  fnilnre  to  comply  with  eertain  supple- 
mental reqnirenieuts,  should  not  be  n-instated  on  the  ground  that  anch  action 
was  taken  without  notice,  if  in  fact  the  entrymau  had  actual  knowledge 
thereof;  nor  should  an  order  of  reinstatement  be  made,  in  the  presence  of  an 
Interyening  adverse  claim,  without  opportunity  given  to  such  claimant  to  show 
cause  why  the  application  for  reinstatement  should  not  l»e  allowed. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  February 
(W.  V.  D.)  24,1898.  (P.  J,  0.) 

It  appears  that  applications  for  patent  were  filed  in  tLe  Salt  Lake, 
Utah,  land  office,  No.  2370  for  the  Lillian  lode,  survey  No.  3054,  on 
March  15, 1896,  by  Prank  L.  Hines,  and  No.  2500  for  the  Little  Joint 
and  other  lode  claims,  survey  No.  3120,  on  February  17, 1897,  by  the 
Silver  Lode  Mining  and  Milling  Comi^any. 

It  is  stated  by  your  office  that 

said  surveys  are  shown  l>y  the  records  of  this  office  to  overlie  surveys  No8. 13  and  15, 
lots  49  and  51,  the  P^mcry  and  Mormon  Chief  lode  claims,  emhraced  in  mineral 
entries  Nos.  519  and  520. 

The  Emery  was  passed  to  patent  April  14,  1897,  so  no  further  men- 
tion of  it  need  be  made  at  this  time. 

The  entry  of  the  Mormon  Chief,  No.  520,  was  made  and  final  receipt 
issued  thereon  to  Samuel  E.  Rogers,  November  10, 1880.  By  your  office 
letter  of  January  27, 1882,  the  evidence  of  the  applicant's  title  was  held 
insufficient  and  he  was  called  upon  to  furnish  additional  evidence  upon 
that  point.  This  requirement  not  being  complied  with,  was  repeated  in 
your  office  letter  of  November  28, 1890.  By  letter  of  March  28,  1891, 
your  office  held  the  Mormon  Chief  entry  for  cancellation  because  of  the 
continued  failure  to  furnish  the  additional  evidence  so  required,  and  on 
August  21, 1891,  the  entry  was  formally  canceled. 

As  before  stated,  the  Silver  Lode  Mining  avd  Milling  Company, 
February  17,  1897,  made  application  for  patent  to  the  Little  Joint  and 
other  lode  claims  covering  the  ground  embraced  in  the  Mormon  Chief, 
and  proceeded  with  the  posting  and  publishing  of  notice  thereof.  Dur- 
ing the  period  of  publication  of  this  application,  Rogers  applied  to  your 
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office  for  a  reinstatement  of  the  Mormon  Chief  entry.  With  the  appli- 
cation for  reinstatement  he  furnished  apart  of  the  additional  evidence 
theretofore  required  by  your  office  letters  of  January  27,  1882,  and 
November  28, 1890,  but  other  parts  thereof  were  not  then  and  have  not 
since  been  furnished.  From  January  27, 1882,  to  the  time  of  this  appli- 
cation for  reinstatement,  a  period  of  fifteen  years,  iiogers  seems  to  have 
taken  no  action  whatever  respecting  the  Mormon  Chief  entry,  and  dur- 
ing that  time  does  not  seem  to  have  taken  a  single  step  toward  prose- 
cuting the  same  to  patent.  The  application  for  the  reinstatement  of 
the  Mormon  Chief  entry  and  the  accompanying  papers  show  that 
Bogers  at  the  time  of  making  that  application  knew  that  your  office 
had  reqaired  such  additioiial  evidence  and  had  canceled  his  entry 
because  of  the  non-production  thereof,  but  these  papers  do  not  show 
how  or  when  he  obtained  this  information.  Without  affording  the  inter- 
vening adverse  claimant  any  opportunity  to  be  heard  thereon  your 
office  on  June  27, 1897,  reinstated  the  Mormon  Chief  entry,  and  on  July 
2, 1897,  held  the  Silver  Lode  Mining  and  Milling  Company's  application 
for  rejection  to  the  extent  of  the  conflict  with  tlie  j\(ormon  Chief.  The 
ground  stated  for  the  reinstatement  of  the  Mormon  Chief  entry  is  that 
the  cancellation  thereof  was  made  without  notice  to  the  entryman  and 
was,  therefore,  unauthorized.  In  connection  with  Eogers'  application 
for  reinstatement,  the  attention  of  your  office  is  called  to  the  fact  that 
he  does  not  allege  that  he  was  without  actual  notice  of  the  action  of 
your  office  in  requiring  additional  evidence  or  in  canceling  the  Mormon 
Chief  entry  for  failure  to  furnish  such  evidence.  He  makes  no  state- 
ment, sworn  or  otherwise,  respecting  such  notice,  the  only  reference 
thereto  upon  his  behalf  being  the  contention  of  his  attorney  that  the 
record  does  not  affirmatively  show  that  your  office  letters  were  served 
upon  Rogers.  Without  reference  to  what  appears  in  the  record  respect- 
ing such  service,  it  may  be  stated  that  if  Rogers  had  actual  knowledge 
of  tlie  action  of  your  office  he  w^as  as  much  bound  thereby  as  if  notice 
had  been  formally  served  upon  him  according  to  the  rules  of  practice. 

The  reinstatement  of  the  Mormon  Chief  entry  was  erroneous  in  at 
least  two  respects:  First,  it  slioukl  not  have  been  made  without  a 
proper  showing  by  Rogers  respecting  his  knowledge  of  the  action  of 
your  office  in  requiring  additional  evidence  and  in  holding  his  entry  for 
cancellation;  and  second,  the  intervening  adverse  claim  being  shown 
by  the  recordls  of  the  local  office  the  Mormon  Chief  entry  should  not 
have  been  reinstated  without  giving  the  owner  of  the  intervening 
claim  an  opportunity  to  show  cause  why  the  reinstatement  should  not 
be  allowed. 

Under  these  circumstances,  the  reinstatement  of  the  Mormon  Chief 
entry  and  the  holding  for  rejection  of  the  Silver  Lode  Mining  and  Milling 
Company's  application  to  the  extent  of  the  conflict  with  the  Mormon 
Chief,  is  vacated,  and  your  office  is  directed  to  order  a  hearing  (1)  to 
enable  Rogers  to  make  such  showing  as  he  can  respecting  his  knowl- 
^ge  of  the  action  of  your  office  in  requiring  additional  evidence  and 
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in  holding  the  Mormon  Chief  entry  for  cancellation,  and  (2)  to  enable 
the- intervening  adverse  claimant  to  show  cause,  if  any  there  be,  against 
the  reinstatement  of  the  Mormon  Chief  entry. 

Pending  this  hearing  and  a  determination  of  the  questions  there 
presented,  action  upon  the  application  for  reinstatement  and  upon  the 
Silver  Lode  Mining  and  Milling  Company's  application  for  patent  will 
be  suspended. 

.  This  case  is  before  the  Department  upon  a  purported  appeal  taken 
by  the  mining  company  from  your  oflBce  decision  of  July  2, 1897,  sus- 
pending its  application  for  patent.  The  appeal  was  filed  five  days  too 
late  and  would  be  dismissed  if  the  errors  in  the  record  hereinbefore 
shown  did  not  require  the  exercise  of  the  supervisory  authority  of  the 
Secretary. 

.  Accompanying  this  tardy  appeal  are  a  number  of  ex  parte  affidavits 
tending  to  show  that  Rogers  has  not  been  in  possession  of  the  Mormon 
Chief  ground  since  about  1883;  that  from  that  time  until  1892  it  was 
vacant  and  unoccupied;  that  in  1892,  the  cancellation  of  the  Mormon 
Chief  entry  being  shown  by  the  records  of  the  local  office,  the  appel- 
lant's grantors  relocated  the  ground,  and  that  since  then  the  appellant 
and  its  grantors  have  been  continuously  in  the  open,  notorious  and 
undisputed  possession  thereof  and  have  made  large  expenditures  in 
the  improvement  and  development  thereof  as  a  mining  claim.  Bogers 
has  also  submitted  an  affidavit  of  the  expenditures  made  by  him  upon 
the  Mormon  Chief  prior  to  the  entry  thereof.  These  affidavits  will  not 
be  considered  at  this  time  and  in  so  far  as  any  of  the  matters  therein 
may  be  material  they  can  be  proven  in  the  regular  way  at  the  hearing. 


HOMESTEAD  CONTEST— NOTICE   OF  SETTLEMENT  C:L.V1M. 

Barnes  v.  Magee. 

A  settlement  on  land  not  subject  thereto  does  not  operate  as  notice,  constructive  or 
otherwise;  of  a  claim  to  other  land  in  the  same  quarter  section. 

Secretary  Bliss  to  the  Commissioner  of  tJie  General  Land  Office^  February 
( W.  V.  D.)  24,  1898.  (G.  B.  G.) 

The  appeal  of  Edward  L.  Barnes  from  your  office  decision  of  March 
18,  1897,  in  the  case  of  said  Barnes  r.  David  B.  Magee,  wherein  is 
involved  the  S.  J  of  the  NW.  J  of  section  25,  township  27,  range  1  west, 
Oklahoma  Territory,  has  been  considered. 

On  the  2Cth  day  of  September,  1893,  one  J.  W.  Shipp  made  homestead 
entry  for  tlie  tract.  On  December  7th,  the  defendant,  Magee,  filed  an 
application  to  enter  said  tract,  together  with  the  adjoining  N.  J  of  the 
S\V.  \  of  said  section  25  and  on  the  same  day  filed  affidavit  of  contest 
against  the  entry  of  Shipp,  charging  prior  settlement. 

On  February  19,  1894,  the  said  Magee  filed  Shipp's  relinquishment, 
together  with  his  own  application  to  make  entry  of  the  said  S,  Jof  the 
"NW.  J  and  the  N.  ^  of  the  SW.  J. 
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In  the  meantime,  however,  on  December  16,  1893,  the  contestant, 
Barnes,  filed  an  application  by  mail  to  enter  the  tract  in  controversy, 
wbich  was  rejected,  for  the  reason  that  his  application  also  covered  the 
N.  i  of  the  NW.  J  of  said  section  25,  which  was  an  Indian  allotment 
not  subject  to  entry,  and,  on  March  6,  1894,  he  filed  an  affidavit  of 
contest,  alleging  prior  settlement  against  both  Shipp  and  Magee. 

On  March  20,  1894,  tlie  local  officers  canceled  Shipp's  entry,  and 
allowed  Magee's  entry  for  the  land  embraced  in  his  application. 

A  hearing  was  had  on  December  12, 1895,  the  local  officers  recom- 
mended that  the  contest  be  dismissed,  and  your  office  approved  that 
recommendation,  and  affirmed  the  decision. 

The  record  shows  that  Barnes  made  the  race  on  the  day  of  the  open- 
ing of  said  lands  to  settlement,  September  16, 1893,  and  staked  theN.  i 
of  the  NW.  i  of  said  section  (an  Indian  allotment)  on  that  day.  This 
stake  was  afterwards  taken  up  and  driven  in  another  place,  and  on 
September  20th  he  moved  his  family  and  established  residence,  at  a 
point  which  the  local  officers  and  your  office  find  was  on  the  allotted 
land. 

This  finding  is  controverted  by  the  contestant,  but  the  evidence  so 
shows.  It  is  submitted  that  it  was  the  intention  of  the  contestant  to 
settle  on  the  line  between  the  Indian  allotment  and  the  S.  J  of  the 
NW.  J,  with  a  view  to  asserting  a  right  to  the  whole  quarter  section,  it 
being  believed  by  him  that  said  allotment  was  invalid. 

In  view  of  the  fact  tbat  the  record  shows  that  his  settlement  was 
made  wholly  on  the  allotted  land,  it  is  not  material  what  his  intentions 
were.  The  land  embraced  in  the  allotment  was  not  subject  to  disposi- 
tion, and  a  settlement  thereon  did  not  operate  as  notice,  constructive 
or  otherwise,  that  he  claimed  other  land  in  the  same  quarter  section. 

The  defendant,  Magee,  staked  the  land  in  controversy  on  September 
16th,  after  the  contestant  had  driven  his  stake  on  the  Indian  allotment. 
He  established  his  residence  thereon  on  the  28th  of  the  same  month, 
and  has  since  complied  with  the  law. 

Your  office  decision  is  affirmed. 


RAILROAB  GRANT— TERMINAL  POINT— ORDER  OF  SUSPENSION. 

XoRTHEBN  Pacific  R.  R.  Co. 

Directions  given  for  the  suspension  from  entry  and  patent  of  lands  remaining  undis- 
posed of  in  the  odd-numbered  sections  within  that  part  of  the  formerly  recognized 
limits  of  the  Northern  Pacitic  grant  lying  east  of  Duluth. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(W.  V,  D.)  28,  1898.  (F.  W.  C.) 

January  20,  1898,  a  petition  was  filed  on  behalf  of  the  !N^orthern 
Pacific  Railroad  Company  for  reconsideration  of  departmental  commu- 
nication of  December  13, 1897  [25  L.  D.,  501],  denying  an  application 
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by  that  company  for  the  suspeusion  from  entry  and  patent  of  tho  lauds 
remaining  undisposed  of  in  the  odd  numbered  sections  within  that  part 
of  the  formerly  recognized  limits  of  the  grant  for  said  company  I>iDg 
east  of  the  terminus  established  by  departmental  decision  of  Angost 
27,  1896  (23  L.  D.,  204). 

The  railroad  company  declined  to  acquiesce  in  the  said  decision  of 
August  27, 1896,  and  to  secure  a  judicial  determination  in  the  courts  of 
the  company's  rights  in  the  premises,  this  Department  December  4, 

1896,  recommended  to  the  Department  of  Justice  the  institution  of  a 
suit  for  the  recovery  of  the  title  to  a  tract  of  land  theretofore  patented 
to  said  railroad  company  under  its  grant,  and  lying  east  of  the  termi- 
nus established  by  such  departmental  decision^  If  the  terminos  so 
established  is  a  correct  one,  then  the  patenting  of  this  tract  was  errone- 
ous and  the  United  States  is  entitled  to  recover  from  the  railroad  tlie 
title  thereto.  Pursuant  to  this  recommendation  such  a  suit  was  insti- 
tated  under  the  direction  of  the  Department  of  Justice,  September  3, 

1897,  in  the  circuit  court  of  the  United  States  for  the  district  of  Min* 
nesota. 

It  appears  that  immediately  following  the  departmental  ruling  of 
August  27,  1896,  the  railroad  company  requested  this  Department  to 
cause  the  institution  of  a  suit  which  would  test  the  correctness  of  the 
ruling  establishing  such  eastern  terminus  and  that  being  dissatisfied 
with  the  delay  in  the  institution  of  such  a  suit  by  the  government,  the 
railroad  company  itself  caused  such  a  suit  to  be  instituted  January  11, 
1897,  in  one  of  the  State  courts  of  Wisconsin,  this  latter  suit  involving 
the  company's  right  of  way  over  a  tract  lying  east  of  the  terminus  so 
established. 

Supplemental  to  its  petition  of  January  20, 1898,  the  railroad  com- 
pany has  since  filed  a  communication  stating  that  the  company  will 
acquiesce  in  the  selection  of  either  the  case  pending  in  the  State  court 
in  Wisconsin  or  the  case  pending  in  the  circuit  court  of  the  United 
States,  in  Minnesota  as  a  test  case  wherein  the  question  in  controversy 
may  be  finally  determined,  and  that  if  the  government  selects  either  of 
these  cases  as  such  test  case,  the  company  will  assist  in  expediting  the 
same  to  a  final  conclusion,  and  will  nsseut  to  the  other  case  being  held 
in  abeyance  during  the  pendency  of  the  one  selected  as  a  test  case. 

The  greater  portion  of  the  lands  now  claimed  by  the  company  opix)- 
site  the  line  of  location  of  its  road  east  of  the  terminus  as  now  estab- 
lished, lies  within  the  indemnity  limits  and  it  is  claimed  by  the  company 
that  if  its  grant  east  of  that  terminus  is  recognized  by  the  courts,  it 
will  need  all  of  the  lands  which  it  has  heretofore  selected  within  such 
indemnity  limits,  to  satisfy  the  losses  sustained  by  it  in  lands  in  place. 

If  the  departmental  ruling  is  not  sustained  by  the  courts  and  in  the 
meantime  the  Department  continues  to  dispose  of  the  lands  in  dispute, 
under  the  general  land  laws,  such  action  will  involve  the  railroad  com- 
pany and  the  persons  attempting  to  acquire  such  lands  in  expensive 
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and  complicated  litigation,  resultiDg  in  irreparable  injury  to  all  con- 
cerned. 

As  a  matter  of  proper  administration  and  of  dae  regard  to  the  inter* 
ests  of  settlers  and  others  attempting  to  acquire  these  lands,  and  as  a 
matter  of  due  regard  to  the  possible  rights  of  the  raihoad  company,  it 
is  directed  that  the  odd  numbered  sections  available  to  the  company's 
grant  within  the  primary  limits,  and  those  selected  within  the  indem- 
nity limits  formerly  recognized,  to  the  east  of  the  terminus  established 
by  the  departmental  ruling  in  question,  be  suspended  from  entry  pend- 
ing the  judicial  determination  in  the  courts  of  the  question  in  contro- 
versy. While  entry  of  these  lands  will  not  be  allowed  during  this 
suspensiouy  yet  in  all  cases  where  entries  have  been  heretofore  allowed, 
the  parties  will  be  permitted  to  complete  the  same  by  making  proof 
thereon,  but  the  issue  of  patent  will  be  suspended  until  such  judicial 
determination. 

This  Department  will  at  once  communicate  with  the  Department  of 
Justice  respecting  the  selection  of  a  test  case,  and  urging  that  it  be 
advanced  and  expedited  in  every  reasonable  tray  to  an  early  conclusion. 

You  will  advise  the  local  oilicers  of  this  order. 


PRE-EMPTION  CLAIM— TRANSML'TATIOX. 

Henry  Wild. 

The  rigbt  to  transmute  a  i»re-eniptioii  claim  to  a  homestead  entry  can  not  b<*  recog- 
nized, where  the  applicant  has  perfected  title  to  one  hundred  and  eixty  ucres 
under  the  homestead  la>v,  and  his  pre-emption  claim  was  not  initiated  nutil 
after  the  passage  of  the  act  of  March  2,  1889. 

Acting  Secretary  Ryan  to  the  Commission^'  of  the  General  Land  Office, 
(W.  V.  D.)  February  25, 1898.  (J.  L.  McC.) 

Henry  Wild  has  applied  to  transmute  to  a  homestead  entry  his  pre- 
emption declaratory  statement  for  the  W.  J  of  the  SE.  J  of  Sec.  31, 
T.  36  N.,  R.  8  B.,  Seattle  land  district,  Washington. 

From  the  records  of  your  office  it  appears  that  the  pre-emption  declara- 
tory statement  embracing  the  land  in  question  was  filed  on  August  22, 
1893,  alleging  settlement  January  8,  1891;  that  said  Wild,  on  January 
15, 1883,  at  Huron,  South  Dakota,  made  commutation  of  his  homestead 
entry,  made  November  17, 1881,  for  the  SE.  J  of  Sec.  23,  T.  118,  K.  65, 
containing  160  acres;  that  patent  on  said  entry  it^sued  February  15, 
1884;  and  your  office  decision  of  June  29, 1896,  holds  that, 

as  Mr.  Wild  has  perfected  title  to  one  hundred  and  sixty  acres  of  land  under  the 
homestead  law,  and  as  his  pre-emption  claim  to  the  laud  now  applied  for  was  not 
initiated  until  after  the  passage  of  the  act  of  March  2,  1889,  he  is  not  entitled  to 
transmute  said  tiling  to  a  homestead  entry. 

From  said  decison  Wild  has  appealed. 

The  decision  of  your  office  Avas  correct,  and  is  hereby  affirmed. 


268      DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

LEAVE  OF  ABSENCE— ABAXDONMENT. 

Jacobs  v.  Brigham. 

A  leave  of  absence  granted  a  homesteader  nndcr  the  act  of  March  2, 1889,  protects 
the  entry,  as  against  a  charge  of  abandonment,  for  the  period  of  six  months  after 
the  expiration  of  said  leave. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  February  35, 1S98.  (J.  L.  McC.) 

Carrie  E.  Brigham,  on  April  1,  1893,  made  homestead  entry  for  the 
SE.  J  of  Sec.  13,  T.  8  S.,  R.  37  W.,  Colby  land  district,  Kansas. 

Subsequently  she  applied  for,  and  was  granted,  leave  of  absence  from 
December  27, 1894,  to  December  27, 1895. 

On  February  17, 1896,  William  R.  Jacobs  filed  affidavit  of  contest 
against  her  entry,  alleging: 

That  said  en  try  man  obtained  leave  of  absence  from  said  land  on  the  27th  day  of 
December,  1894,  which  leave  of  abs4!nce  expired  on  the  27th  day  of  December,  1895; 
that  said  entryman  has  not  re-established  her  residence  since  the  expiration  of  said 
leave  of  absence. 

The  local  officers  rejected  the  application  to  contest;  thereupon 
Jacobs  appealed  to  your  office,  which  sustained  the  action  of  the  local 
officers,  on  the  ground  that  the  leave  of  absence  "  protected  the  entry 
against  contest  for  abandonment  for  six  months  after  the  expiration  of 
such  leave" — citing  in  support  of  your  ruling  the  departmental  decision 
in  the  case  of  Hiltner  v.  Wortler  (18  L.  D.,  331). 

The  departmental  decision  above  cited  holds  (see  syllabus): 

Where  a  leave  of  absence  is  granted  a  homesteader  under  the  act  of  March  2, 1889, 
a  charge  of  abandonment  will  not  Ho  against  the  entry  until  the  expiration  of  six 
months  after  the  time  for  which  the  leave  of  absence  was  granted. 

Said  decision  is  applicable  to  the  case  now  under  consideration.  The 
decision  of  your  office  in  dismissing  the  contest  was  correct,  and  is 
hereby  affirmed. 


PREFKRKED  RIGHT-ADVERSE  tXATM-REASONABI^E  TIME. 

Charles  A.  Paerott. 

Where  by  the  decision  of  the  General  Land  Office  the  right  to  enter  a  certain  tract 
is  recognized,  but  no  time  is  tixed  in  said  decistiou  within  w^hich  such  entry 
shall  bo  made,  the  right  so  allowed  may  be  lost  if  not  asserted  within  a  reason- 
able time. 

Actinff  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  February  25,  l,^9S,  (L.  L.  B.) 

The  record  of  the  appeal  of  Charles  A.  Parrott,  fi'om  the  rejection  of 
his  applicatiou  to  make  homestead  entry  for  the-  SW.  J  of  the  SW.  \ 
Sec.  10,  and  the  E.  ^  SB.  J  and  SP].  J  NE.  ^  Sec.  9,  T.  36  N.,  K.  2  W., 
Lewiston,  Idaho  District,  shows  the  following  facts. 
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December  19,  1895,  the  register  and  receiver  by  letter  reported 
favorably  npou  the  application  of  Lawrence  Tippie  to  make  a  new 
entry  for  the  E.  i  SE.  J  and  8E.  J  JSE.  J  Sec.  9,  Tp.  36  F.  R.  2  W., 
under  the  act  of  December  29, 1894  (28  Stat.,  599)  providing  for  a 
second  entry,  when,  through  certain  causes  therein  mentioned  the  first 
entry  had  been  forfeited. 

By  your  office  letter  "C,"  of  April  8,  1896,  his  application  was 
graiited  and  the  register  and  receiver  were  directed  to  proceed  under 
the  circular  of  March  23, 1895,  regulating  entries  under  said  act  of 
December  20, 1894.  In  this  letter  no  time  was  specified  within  which 
the  entry  should  be  made. 

June  I,  J 896,  Charles  A.  Parrott,  appellant  herein  applied  to  make 
homestead  entry  of  the  land  first  above  described  which  includes  the 
land  in  Tipple's  application  and  forty  acres  in  section  10.  His  applica- 
tion  was  suspended  by  the  local  office  to  await  the  action  of  Tippie  on 
the  one  hundred  and  twenty  acres  embraced  in  his  application  for 
second  entry  and  which  had  been  allowed  by  -your  letter  "  C."  of 
April  8,  1896. 

From  this  action  of  the  local  oflice  suspending  his  application,  Par- 
rott appealed,  his  counsel  stating  that — 

the  principal  grievance  of  this  appellant  is  that  forty-four  days  have  now  e\ap8ed 
and  the  said  Tippie  has  failed  and  neglected  to  file  on  said  land  or  improve  the 
same. 

July  24,  1896,  your  oflice  sustained  the  action  of  the  register  and 
receiver  in  suspending  tlie  application  of  Parrott  on  the  ground  that 
the  time  within  which  Tippie  was  to  make  his  entry  *'  was  not  limited 
by  said  letter  of  this  office.'^  Ko  limitation  as  to  time  when  Tippie 
should  make  his  entry  was  designated  in  this  letter. 

On  the  17th  day  of  August,  1896,  counsel  for  Parrott  filed  with  the 
register  a  paper  designated  by  him  as  "An  application  for  review  to 
the  Honorable  Secretary  of  the  Interior  from  decision  of  the  Honorable 
Commissioner,"  in  which  he  asks  for  a  review  of  all  the  proceedings 
had  in  the  premises  appertaining  to  and  affecting  the  same  by  the  Hon- 
orable Commissioner  and  the  register  and  receiver  in  passing  upon  and 
denying  said  application.  This  paper  w^as  transmitted  by  the  register 
to  your  office  August  18,  1896. 

September  21,  following,  the  register  forwarded  a  report  to  the  Com- 
missioner of  the  General  Land  Office,  showing  that  Tippie  "has  failed 
to  make  entry  of  the  land  after  due  notice  from  this  office,"  and  enclosed 
a  registered  return  receipt  signed  by  Tippie,  June  19, 1896,  more  than 
ninety  days  previous  thereto. 

On  the  same  day  counsel  for  Parrott  filed  with  the  receiver  of  the 
local  office  a  protest  against  allowing  Tippie  to  make  entry  of  the  land 
until  Parrott's  case  "is  disposed  of  on  appeal  before  the  Honorable  Sec- 
retary of  the  Interior,"  for  the  reason  that  Tippie  is  acting  in  bad  faith  5 
that  he  has  failed  to  make  his  entry  within  a  reasonable  time;  and  that 
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the  '^record  will  disclose  the  fact  that  the  said  Tippie  is  seeking  to 
defraud  the  government  by  specalating  in  this  land." 

Parrott's  application  for  review  was  accompanied  by  his  own  affidavit 
substantially  corroborated  by  that  of  another  witness  stating  that  he 
hail  placed  improvements  upon  the  land  to  the  value  of  three  hundred 
dollars;  tbat  he  is  informed  and  believes  that  Tippie  is  not  acting  in 
good  faith,  and  that  he  is  now  and  for  some  time  past  has  been  doing 
some  work  and  engaged  in  business  in  Pierce  City,  seventy  miles  away 
from  the  land,  and  that  it  is  not  his  intention  to  attempt  to  file  on  the 
land,  but  he  is  holding  it  for  the  purpose  of  speculation. 

As  appears  from  the  foregoing,  more  than  five  months  elapsed  after 
Tippie  was  allowed  by  the  GommiBsioner  to  make  entry  and  more  than 
ninety  days  elapsed  after  he  received  notice  thereof  when  the  receiver 
reported  that  he  had  <<  failed  to  make  entry  of  the  land." 

It  is  true  that  in  your  office  letter  allowing  his  entry  no  time  was 
designated  within  which  the  entry  should  be  made,  but  it  is  a  rule  of 
law  that  when  an  act  is  agreed,  or  allowed,  to  be  done  and  the  time  of 
performnnce  is  not  specified  it  must  be  done  within  a  reasonable  time. 
What  is  a  reasonable  time  in  this  casef 

The  time  allowed  for  the  exercise  of  a  preference  right  of  entry  given 
a  successful  contestant  is  thirty  days  from  date  of  notice.  There  is 
^nothing  in  the  nature  of  this  case  that  would  seem  to  require  a  greater 
length  of  time  than  that  awarded  to  a  successful  contestant,  and  by 
the  custom  of  your  office,  when  a  time  is  limited  at  the  discretion  of 
the  Commissioner,  more  than  thirty  days  is  rarely  allowed,  in  which 
to  make  entry,  and  when  a  homestead  claim  is  initiated  on  surveyed 
land  by  settlement,  the  claimant  is  required  to  make  his  entry  within 
three  months  from  date  of  settlement.  Certainly  ik)  reason  appears 
in  this  case  why  Tippie  should  be  allowed  more  time  in  which  to  make 
his  entry  than  is  allowed  a  homesteader  who  claims  by  settlement. 

The  local  office  was  open  to  receive  Tippie's  filing  from  April  until 
September,  and  more  than  three  months  had  elapsed  after  he  had  been 
notified  of  the  right  to  enter  before  the  protest  of  Parrott  was  filed,  and 
still  his  entry  papers  were  not  presented,  and  for  aught  that  appears 
in  the  record  he  has  not  yet  made  entry  of  the  land. 

To  allow  him  indefinitely  to  withhold  this  land  from  settlement  and 
entry,  at  his  own  caprice,  would  be  contrary  to  the  spirit  of  the  laws 
relating  to  the  disposal  of  the  public  lands. 

Your  decision  of  July  24th,  1896,  from  which  this  appeal  was  prose- 
cuted was  right  in  view  of  the  facts  then  before  you,  for  the  record 
shows  that  at  the  time  Parrott  (the  applicant  for  original  entry)  made 
his  application,  Tippie  had  not  received  notice  of  the  allowance  of  his 
application  by  your  office  letter  of  April  8th,  and  the  only  notice  shown 
to  have  been  received  by  him  was  of  date  June  19,  1896,  and  even  this 
notice  was  not  before  you  when  said  decision  was  rendered. 

By  the  record  here  presented,  for  the  first  time,  however,  it  appears 
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that  Tipple  received  notice  of  bis  right  to  enter  June  19, 1896,  more 
than  thirty  days  prior  to  your  office  decision  (July  24,)  and,  as  above 
stated,  it  was  made  known  to  this  Department  that  his  entry  had  not 
been  made  September  21, 1896,  more  than  three  months  after  notice  to 
him  of  its  allowance. 

From  the  record  thus  presented,  it  would  appear  that  Tippie  has  not 
only  neglected  his  rights  but  has  shown  a  disregard  of  his  duties  and 
lack  of  good  faith  in  connection  with  his  claim  to  the  land,  and  this 
Department  might  be  justified  in  reversing  your  office  decision  and 
directing  the  allowance  of  Parrott^s  application  to  make  entry  for  the 
land  claimed  by  him. 

Inasmuch,  however,  as  Tippie  has  not  had  notice  of  the  proceedings 
on  the  part  of  Parrott,  this  Department,  in  the  exercise  of  its  super* 
visory  authority,  directs  that  you  allow  Tippie  twenty  days  after  notice 
to  show  cause,  if  any  he  has,  why  he  failed  to  make  his  entry  within 
ninety  days  after  receipt  of  notice  of  your  office  letter  of  April  8, 1896, 
and  in  default  of  such  showing,  you  will  direct  his  application  to  be 
rejected  and  that  of  Parrott  allowed. 

The  decision  of  your  office  is  accordingly  modified. 


BAILROAD    LAN1»»— ACT   OF   MARCH   8,  1887. 

HiNKELL  V.  Howl  AND. 

A  pnrchaiM)  in  goo<l  faith  of  patented  railroad  land,  based  on  a  contract  entered  into 
after  tUo  issuance  of  patent,  entitles  the  purchaser  to  a  patent  under  section  4, 
act  of  March  3|  1887,  if  it  snbsetiueutly  appears  that  the  land  was  erroneously 
patented  under  the  grant,  and  the  patent  is  set  aside. 

Section  3  of  said  act  does  not  contemplate  the  recognition  of  entries  made,  or  claims 
initiated,  after  patent  has  issued  under  the  grant  and  the  land  has  been  sold  to 
a  bona  Ade  purchaser,  as  against  the  right  of  such  pnrohaHer. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  February 
(W.  V.  D.)  28^  1898.  (F.  W.  0.) 

Joseph  Hinkell  has  appealed  from  your  office  decision  of  June  7, 1897, 
in  which  it  was  held  that  the  claim  made  by  James  L.  Howland  for 
confirmation  of  title  under  the  fourth  section  of  the  act  of  March  3, 1887 
(24  Stat.,  556),  to  the  SB  \  of  Sec.  33,  T.  1  N.,  E.  8  W.,  S.  B.  M.,  Los 
Angeles  land  district,  California,  is  superior  to  the  claim  set  up  by 
Hinkell  as  a  settler  upon  said  tract. 

This  tnict  is  within  the  conflicting  limits  of  the  grants  for  the  Atlantic 
and  Pacific  railroad  and  the  grant  for  the  Southern  Pacific  railroad, 
on  account  of  its  branch  line,  which  latter  grant  was  made  by  the  act 
of  March  3,  1871  (16  Stat.,  673)  It  was  patented  to  the  Southern 
Pacific  Eailroad  company  April  4, 1879,  on  account  of  the  grant  made 
by  the  act  of  1871,  and  was  involved  in  the  case  of  the  United  States  v. 
Southern  Pacific  Eailroad  Company  et  ah  (146  U.  S.,  570).    That  suit 


272  DECISIONS    RELATING   TO   THE   PUBLIC    LANDS. 

was  instituted  April  21,  1888,  and  under  the  decree  therein  the  patent 
issued  to  the  Southern  Pacific  Kailroad  Company  was  vacated  and 
annulled,  and  pursuant  to  instructions  issued  by  your  oftice  the  ti'act 
was  restored  to  the  public  domain  November  28, 1894.  After  the  decis- 
ion of  the  court  annulling  the  patent  issued  to  the  railroad  company, 
Howland  filed  an  application  tor  patent  under  the  provisions  of  the 
fourth  section  of  the  act  of  March  3,  1887,  supra,  and  after  due  notice 
submitted  proof  in  support  of  his  application,  against  the  allowance  of 
which  Hinkel  protested,  claiming  superior  rights  in  himself  as  a  settler 
upon  the  land.  The  local  officers  dismissed  HinkelPs  protest,  approved 
Howland's  proof  and  issued  him  a  certificate  for  the  land.  Hinkell 
duly  appealed,  and  by  your  office  letter  "  F  "  of  April  5, 1895,  the  local 
officers  were  directed  to  order  a  hearing  in  order  to  determine  the 
respective  rights  of  the  parties  in  the  premises.  Upon  the  testimony 
adduced,  the  local  officers  found  in  favor  of  Howland,  recommending 
the  dismissal  of  HinkelPs  protest.  Hinkell  again  appealed  to  your 
office,  and  by  your  office  decision  of  June  7, 1897,  before  referred  to,  the 
action  of  the  local  officers  was  sustained  and  Howland's  right  as  a  pur- 
chaser from  the  railroad  company  was  held  to  be  superior  to  that  of 
Hinkell,  under  his  settlement  as  shown 

From  said  decision  Hinkell  has  further  prosecuted  the  case  by  appeal 
to  this  Department,  and  in  his  appeal  contends,  in  effect,  that  as  the 
land  was  excepted  from  the  Southern  Pacific  grant  there  could  be  no 
bona  fide  purchaser  of  the  land  through  the  company;  and  further,  that 
his  claim  as  a  settler  is  protected  by  the  third  section  of  the  act  of 
March  3,  1887,  supra,  and  that  it  has  preference  over  the  claim  made 
by  Howland  under  the  fourth  section. 

Howland's  claim  is  based  upon  a  contract  of  purchase  entered  into 
with  the  company  July  30,  1883,  by  one  Cyrus  T.  Mills,  on  account  of 
wiich  part  payment  was  made  to  the  company.  This  contract  was 
afterwards  transferred  by  Mills,  or  his  legal  representatives,  and  was 
finally  completed  and  deed  issued  thereon  to  Cassie  L,  Foas  on  June 
20, 1887.    The  land  has  since  been  conveyed  to  Howland. 

HinkelPs  connection  with  the  land  dates  back  to  settlement  alleged 
to  have  been  made  April  22,  1886.  He  first  tendered  a  pre  emption 
declaratory  statement  for  the  land  on  June  10, 1887,  more  than  three 
months  after  the  passage  of  the  act  of  March  3,  1887,  supra,  and  more 
than  eight  years  after  the  tract  had  been  patented  on  account  of  the 
railroad  grant.  Said  application  was  rejected  by  the  local  officers  on 
account  of  the  outstanding  patent  to  the  railroad  company,  from  which 
action  he  duly  appealed,  and  the  action  of  the  local  officers  being  sus- 
tained by  your  office,  he  again  appealed  to  this  Department,  resulting 
in  the  decision  of  December  23, 1890,  in  which  your  office  decision  was 
affirmed.  He  claims  to  have  continued  his  residence  upon  the  land 
until  ejected  under  a  judgment  of  the  supreme  court  of  the  State,  made 
September  14, 1891,  upon  a  suit  brought  by  Cassie  L.  Foss  and  her 
husband. 
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The  suit  brongbt  for  the  recovery  of  title  erroneously  conveyed  by 
the  patent  issued  on  account  of  the  railroad  grant  was  instituted,  as 
before  stated,  April  21, 1888,  nearly  five  years  after  the  contract  entered 
into  between  Mills  and  the  railroad  company  for  the  purchase  of  this 
land  from  the  company.  This  contract  of  purchase  was  duly  completed 
and  the  land  deeded  by  the  company,  Rowland's  claim  being  based 
upon  mesne  conveyances  through  sai,d  contract  of  purchase,  and  there 
is  nothing  in  the  record  to  show  that  the  entire  transaction  looking  to 
the  purchase  of  this  land  was  made  otherwise  than  in  good  faith. 

In  the  case  of  the  United  States  v.  Winona  and  St.  Peter  E.  B.  Co., 
165  U.  S.,  463,  the  supreme  court,  in  referring  to  the  fourth  section  of 
the  act  of  March  3, 1887,  supray  under  which  Howland's  application  was 
made,  say: 

Section  4  of  the  same  act,  expressly  referring  to  all  other  lands  erroneously  certified 
or  patented  to  any  railroad  company,  provides  that  citizens  who  had  purchased  such 
lands  in  good  faith  should  he  entitled  to  the  land  so  purchased  and  to  patents  there- 
for  issuing  directly  from  the  United  States,  and  that  the  only  remedy  of  the  govern- 
ment should  he  an  action  against  the  railroad  company  for  the  government  price  of 
similar  lands.  It  wiJl  be  observed  that  this  protection  is  not  granted  to  simply  bona 
^i20  purchasers  (using  tliat  term  in  the  technical  sense),  but  to  those  who  have  one 
of  the  elements  declared  to  be  essential  to  a  bonda  fide  purchaser,  to  wit,  good  faith. 
It  matters  not  what  constructive  notice  may  be  chargeable  to  such  a  purchaser  if, 
in  actual  ignorance  of  any  defect  in  the  railroad  company's  title  and  in  reliance  upon 
the  action  of  the  government  in  the  apparent  transfer  of  title  by  certification  or 
patent,  he  has  made  an  honest  purchase  of  the  lands.  The  plain  intent  of  this  sec- 
tion is  to  secure  him  the  lands,  and  to  reinforce  his  defective  title  by  a  direct  patent 
£rom  the  United  States,  and  to  leave  to  the  government  a  simple  claim  for  money 
against  the  railroad  company.  It  will  be  observed  that  the  technical  term  ''  bona 
fide  purchaser''  is  not  foand  in  this  section,  and  while  it  is  provided  that  a  mortgage 
or  pledge  shall  not  be  considered  a  sale  so  as  to  entitle  the  mortagee  or  pledgee  to 
the  benefit  of  the  act,  it  does  secure  to  every  one  who  in  good  faith  has  made  an  abso- 
lute purchase  from  a  railroad  company  protection  to  his  title  irrespective  of  any 
errors  or  mistakes  in  the  certification  or  patent. 

The  showing  made  by  Howland  in  support  of  his  application  is  suffi- 
cient to  warrant  the  allowance  of  the  same,  unless  Hinkell's  claim  is 
shown  to  be  superior  thereto.  Hinkell  claims,  as  before  stated,  that  he 
is  duly  protected  by  the  third  section  of  the  act  of  March  3, 1887,  which 
provides: 

Sec.  3.  That  if,  in  the  adjustments  of  said  grants,  it  shall  appear  that  the  home- 
stead or  pre-emption  entry  of  any  bona  fide  settler  has  been  erroneously  canceled  on 
account  of  any  railroad  grant  or  the  withdrawal  of  public  lands  f^om  market,  such 
settler  upon  application  shall  be  reinstated  in  all  his  rights  and  allowed  to  perfect 
bis  entry  by  complying  with  the  public  land  laws :  Provided^  That  he  has  not  located 
another  claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously  canceled:  And  pro* 
vided  also,  That  he  did  not  voluntarily  abandon  said  original  entry :  And  provided 
further^  That  if  any  of  said  settlers  do  not  renew  their  application  to  be  reinstated 
within  a  reasonable  time,  to  be  fixed  by  the  Secretary  of  the  Interior,  then  all  such 
unclaimed  lands  shall  be  disposed  of  under  the  public  land  laws,  with  priority  of 
right  given  to  bona  fide  purchasers  of  said  unclaimed  lands,  if  any,  and  if  there  be 
no  such  purchasers,  then  to  bona  fide  settlers  residing  thereon. 
12209— VOL  26 18 
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As  before  stated,  Hinkell's  original  applicatiou  to  file  pre  emptiou 
declaratory  statement  for  this  land  was  not  presented  until  June  10, 
1887,  more  than  three  months  after  the  passage  of  the  act  of  Mai-ch  3, 
1887,  and  nearly  eight  years  after  the  patenting  of  the  tract  on  account 
of  the  railroad  grant.  His  settlement  was  only  made  a  year  previous 
to  his  application,  to  wit:  April  22, 188G. 

The  purpose  of  the  third  section  of  the  act  of  March  3, 1887,  was  to 
reinstate  homestead  and  pre-emption  entries  made  by  bona  fide  settlers, 
which  had  been  erroneously  canceled  on  account  of  a  railroad  grant  or 
withdrawal,  and  it  provided  that  if  the  settler  did  not  renew  his  appU- 
cation  to  be  reinstated  within  a  reasonable  time,  to  be  fixed  by  the 
Secretary  of  the  Interior, 

then  all  such  unclaimed  lands  shall  be  disposed  of  ander  the  public  laud  laws, 
with  priority  of  right  given  to  bona  fide  pnrohasers  of  said  nnclaimed  lands,  if  any, 
and  if  there  be  no  such  -purchasers,  then  to  bona  fide  settlers  residing  thereon. 

The  second  section  of  tlie  act  directs  suits  to  recover  the  title  to  lands 
erroneously  conveyed  on  account  of  a  grant  made  to  aid  in  the  con- 
struction of  a  railroad;  and  the  third  section,  in  its  proviso  before 
referred  to,  leaves  it  to  the  Secretary  to  fix  a  time  after  the  recovery  of 
title,  where  the  lands  had  been  patented,  within  which  a  settler  whose 
entry  has  been  previously  canceled  for  conflict  with  the  railroad  grant, 
if  any  there  was  shown  to  be,  should  apply  for  the  reinstatement  of  the 
same.  Such  entries  must  of  necessity  have  been  entries  made  and  can- 
celed prior  to  the  patenting  of  the  land  on  account  of  the  railroad 
grant;  for,  independent  of  the  claim  under  the  grant,  by  the  issue  of 
the  patent  the  Land  Department  was  divested  of  jurisdiction  over  the 
land,  and  it  could  not  have  been  within  the  contemplation  of  Congress 
to  give  recognition  to  entries  made  or  claims  initiated  after  the  patent- 
ing of  the  land  and  its  sale  to  a  bona  fide  purchaser,  to  the  preference 
of  such  purchaser  who  relied  upon  the  patent  issued. 

Hinkell  never  had  an  entry  upon  this  tract.  Indeed,  his  whole  con- 
nection with  the  tract  was  predicated  upon  the  settlement  made  many 
years  after  it  had  been  patented  on  account  of  the  railroad  grant;  and 
for  the  reasons  before  stated  he  is  clearly  not  within  the  contemplation 
of  said  section  three. 

In  the  argument  of  the  case  reference  is  made  to  the  provisos  con- 
tained in  section  five  of  the  act  of  March  3, 1887,  supra;  but  this  can 
have  no  influence  or  bearing  in  determining  Rowland's  rights  under 
the  fourth  section  of  the  act,  for  the  fifth  section  of  the  act  is  limited 
to  "lands  not  conveyed  to  or  for  the  use  of  such  company,"  thus  having 
reference  to  unpatented  lands. 

After  careful  review  of  the  entire  matter,  I  am  of  opinion  that  the 
showing  made  by  Howland  clearly  evidences  his  right  to  a  patent 
under  the  fourth  section  of  the  act  of  March  3, 1887,  and  your  office 
decision  is  accordingly  affirmed,  and  Hinkell's  protest  will  stand 
rejected. 
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INDLAN  LANDS-ALLOTMENT— ACT  OF  JANUARY  14,   1889. 

Onab  Ogamaybeck. 

There  is  do  provibion  made  in  tbe  act  of  January  14,  1889,  whereby  an  nllotment  of 
lands,  within  the  ceded  portion  of  the  Red  Lake  Indian  reservation  in  Minne- 
sota, can  be  allowed,  even  though  the  claimant  may  have  made  improvemeDtfl 
on  said  lands  prior  to  the  passage  of  sai4  act. 

Prior  to  the  act  of  January  14,  1889,  the  lands  embraced  in  the  ceded  portion  of  the 
Red  Lake  reservation  were  appropriated  to  nse  as  an  Indian  reservation,  and 
were  therefore  not  subject  to  allotment  under  section  4,  act  of  February  8, 1887; 
and  the  special  provisions  for  the  disposal  of  said  lands  made  by  the  act  of  1889 
take  them  out  of  the  class  of  lands  open  to  allotment  nnder  said  section. 

Assistant  Attorney  General  Van  Bevanter  to  the  Secretary  of  the  Interior^ 

J^ehruary  28, 1898.  (W.  0.  P.) 

I  am  in  receipt,  by  reference  of  First  Assistant  Secretary  Eyan,  of 
the  letter  of  the  Commissioner  of  Indian  Affairs,  dated  March  20, 
1897,  and  accompanying  papers,  relating  to  the  right  of  Onab  Ogamay- 
beck, a  Chippewa  Indian,  to  certain  lands  within  the  ceded  portion  of 
the  Ked  Lake  Indian  reservation,  in  Minnesota.  The  matter  is  referred 
to  me 

for  an  opinion  as  to  the  right  of  Onab  Ogamaybeck  to  the  land  in  question  under 
section  1  of  the  act  of  January  14,  1889  (25  Stat.,  642),  by  virtue  of  the  improve- 
ments and  occupation  thereof,  it  appearing  that  she  did  not  make  formal  applica- 
'tion  for  allotment  until  after  the  cession  of  tbe  land  and  the  passage  of  the  act 
aforesaid. 

The  Commissioner  of  Indian  Affairs  mentions  the  receipt  of  a  letter 
from  chairman  Baldwin  of  the  Chippewa  commission,  stating  that  Onab 
Ogamaybeck,  a  Chippewa  Indian  of  the  Bed  Lake  band,  has  for  more 
than  twenty  years  occnpied  the  KE.  J  of  the  SW.  J,  the  SE.  J  of  the 
8W.  i,  and  the  NW.  J  of  the  SE.  J  of  Sec.  12,  T.  149,  E.  36,  and  made 
valuable  improvements  thereon,  that  this  land  is  within  the  ceded  por- 
tion of  the  Eed  Lake  reservation,  that  on  October  27, 1893,  she  applied 
at  the  local  land  office  for  an  allotment  of  said  lands,  and  expressing 
the  hope  that  she  may  be  protected  in  the  use  and  occupancy  of  said 
lands  as  her  home.  The  Commissioner  of  Indian  Affairs  then  goes  on 
to  say,  that  on  November  7, 1895,  the  General  Land  Office  transmitted 
to  his  office  an  allotment  application  made  by  this  woman  on  October 
18, 1893,  under  the  fourth  section  of  the  general  allotment  act,  for  said 
land,  that  his  office  reached  the  conclusion  that  the  applicant  was  not 
entitled  to  an  allotment  of  these  lands,  on  the  theory  that  the  Indians 
had  ceded  all  their  right  to  all  lands  not  included  in  the  diminished 
reservation  and  Congress  had  directed  that  such  ceded  lands  be  dis- 
posed  of  in  a  specified  manner.  In  support  of  this  conclusion  reference 
is  made  to  an  opinion  of  this  office  of  August  26, 1891,  approved  by  the 
Department,  holding  that  lands  which  are  to  be  disposed  of  at  a  certain 
rate  per  acre  are  not  subject  to  allotment.    He  suggests  that  the  only 
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way  to  protect  this  Indian  is  by  reserving  these  tracts  from  sale  until 
congressional  action  can  be  had  authorizing  an  allotment  of  them  to 
her,  and  recommends  that  this  course  be  pursued. 

It  seems  that  one  Oliver  A.  Lee  was  permitted  to  make  homestead 
entry  for  said  land  on  May  15, 1896,  and  on  December  7, 1897,  his  attor- 
neys addressed  a  communication  to  this  Department  insisting  that  said 
land  was  not  and  is  not  subject  to  allotment,  and  that  any  question  as 
to  this  Indian's  right  to  said  land  under  the  homestead  law  can  arise 
only  when  she  shall  make  formal  application  thereunder.  With  this 
letter  are  several  affidavits,  one  of  which  is  by  S.  C.  Bagley,  who  states 
that  he  has  known  this  laud  and  the  Indian  claimant  since  1883,  and 
that  she  never  lived  on  the  land  prior  to  1892,  and  that  about  that  time 
she  or  her  husband,  one  Kevins,  built  a  house  on  this  land,  that  prior  to 
that  time  there  was  no  evidence  of  any  kind  of  residence  by  them  and 
no  claim  made  by  them  of  residence  on  the  land,  and  that  a  large  por- 
tion of  the  improvements  made  there  by  Nevins  were  made  after  Lee's 
homestead  entry. 

From  this  statement  it  will  be  seen  that  the  assumption  in  the  note 
of  reference,  that  there  were  improvements  and  occupation  by  the  Indian 
claimant  prior  to  the  cession  of  these  lands,  is  disputed,  and  a  further 
investigation  would  seem  to  be  necessary  to.  decide  as  to  the  facts.  If, 
however,  such  improvement  and  occupation  would  not  have  vested  in 
this  claimant  a  right  to  these  lands  as  an  aUotment,  then  it  would  be 
nnjust  to  impose  upon  these  parties,  at  this  time,  the  burden  of  a  hear, 
ing  to  determine  whether,  in  fact,  she  had  occupied  and  improved  the 
lands  as  claimed.  For  the  purposes  of  this  opinion  the  hypothesis  that 
she  occupied  and  improved  these  lands  prior  to  the  cession  to  the 
United  States  will  be  accepted  as  correct. 

By  the  treaty  of  October  2, 1863  (13  Stat.,  667),  the  Eed  Lake  and 
Pembina  bands  of  Chippewa  Indians  ceded  to  the  United  States  all 
their  lands  in  the  State  of  Minnesota  and  Territory  of  Dakota  within 
certain  described  boundaries.  There  was  left  to  them  a  tract  of  land 
within  certain  well-defined  boundaries  which  was  thereafter  recognized 
as  set  apart  for  their  use  and  occupancy  and  designated  as  the  Eed 
Lake  reservation.  Neither  in  this  treaty  nor  in  that  of  April  12, 1864 
(13  Stat.,  689),  supplementary  thereto,  is  there  any  provision  by  which 
individual  Indians  might  take  and  hold  land  in  severalty.  The  act  of 
January  14, 1889  (25  Stat.,  642),  mentioned  in  the  note  of  reference  to 
mOy  provided  for  a  commission  to  negotiate  with  the  Chippewa  Indians 
of  Minnesota  for  the  cession  of  all  their  interest  in  all  their  reserva- 
tions in  Minnesota  except  the  White  Earth  and  Bed  Lake  reservations, 
and  so  much  of  those  reservations  as  should  not,  in  the  judgment  of 
the  commissioners,  be  required  to  make  allotments  required  by  that 
and  other  existing  acts.  It  is  provided  in  the  first  section,  that  where 
an  allotment  had  theretofore  been  made  to  any  Indian  upon  any  of  said 
reservations,  he  should  not  be  deprived  of  it  except  upon  his  individual 
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consent,  and  in  other  sections,  that  all  Chippewa  Indians  in  Minnesota 
except  those  on  the  Red  Lake  reservation  should  be  removed  to  the 
White  Earth  reservation,  that  allotments  should  be  made  to  the  Ked 
Lake  Indians  on  the  Bed  Lake  reservation  and  to  aU  others  apoii  the 
White  Earth  reservation,  and  that  all  allotments  theretofore  made  to 
any  Indians  upon  the  White  Earth  reservation  should  be  ratified  and 
confirmed,  with  a  further  proviso  that  any  Indian  residing  upon  any  of 
said  reservations  might,  in  his  discretion,  take  his  allotment  under  said 
act  on  the  reservation  where  he  lived  at  the  time  the  removal  therein 
provided  for  should  be  eflt'ected,  instead  of  being  removed  to,  and  tak- 
ing his  allotment  on,  the  White  Earth  reservation. 

The  foregoing  statement  contains  all  the  provisions  of  said  act  affect- 
ing the  question  under  consid^ation,  and  it  will  be  seen  that  none  of 
them  provides  for  allotments  to  be  thereafter  made  to  Indians  of  the 
Bed  Lake  reservation  of  land  within  the  portion  that  might  be  ceded. 
Section  I,  to  which  reference  is  made  in  the  note  of  reference,  relates 
only  to  allotments  theretofore  made. 

A  commission  was  appointed,  as  directed  in  said  act,  and  secured 
agreements  with  the  various  bands  of  the  Chippewa  Indians.  The 
report  of  this  commission,  giving  in  detail  their  proceedings  and  the 
agreements  made,  is  found  in  H.  B.  Ex.  Doc.  No.  247, 51st  Congress,  1st 
session. 

The  lied  Lake  Indians  ceded  all  their  interest  in  so  much  of  the  Bed 
Lake  reservation  as  was  not  included  within  certain  described  bounda- 
ries, 

which  said  lands  embraced  within  the  foregoing  boundaries  have  been  reserved  by 
the  commissioners  appointed  under  said  act,  and  as  therein  authorized,  for  the  pur- 
pose of  making  and  filHng  the  aUotments  therein  provided  for. 

This  cession  was  made  without  reservation  of  any  kind  as  to  the  ceded 
lands,  and  there  is  no  provision  in  the  formal  agreement  for  the  protec- 
tion of  any  Indian  who  might  have  made  settlement  or  improvements 
upon  these  ceded  lands.  I  find  nothing  in  the  first  section  of  said  act, 
or  elsewhere  in  it,  that  authorizes  this  Department  to  allot  the  land  in 
question  to  the  Indian  claimant,  even  though  she  may  have  made 
improvements  thereon  prior  to  the  date  of  said  act. 

The  allotment  application  is,  however,  made  under  the  fourth  section 
of  the  act  of  February  8,  1887  (2 1  Stat.,  388),  as  amended  by  the  act  of 
February  21, 1891  (26  Stat.,  794).  The  Commissioner  of  Indian  Aflairs 
discusses  the  applicant's  right  under  that  law,  and  I  have  deemed  it 
proper  to  examine  that  question,  although  the  question  submitted  to 
me  is  limited  in  the  note  of  reference  to  her  rights  under  the  act  of 
1889.  The  act  under  which  the  allotment  application  was  made,  com- 
monly known  as  the  "general  allotment  act,"  provides  that  when  any 
Indian  not  residing  upon  a  reservation,  or  for  whose  tribe  no  reserva- 
tion has  been  provided,  "shall  make  settlement  upon  any  surveyed  or 
unsurveyed  lands  of  the  United  States  not  otherwise  appropriated,"  he 
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shall  be  entitled  to  have  the  same  alloted  to  him.  Prior  to  the  cession 
under  the  act  of  1889,  these  lands  were  appropriated  to  use  as  an 
Indian  reservation,  and  were  not  therefore  of  the  class  contemplated 
by  said  fourth  section  of  the  act  of  1887,  under  which  this  application 
is  made.  Whether  this  Indian  applicant  is  within  the  terms  of  said 
section,  I  have  not  discussed,  because  no  facts  are  presented  in  the 
papers  now  before  me  upon  which  a  conclusion  as  to  that  question 
could  be  based. 

Said  act  of  1889  not  only  provided  for  procuring  the  cession  of  land, 
but  also  directed  the  manner  in  which  the  lands  thus  ceded  should  be 
disposed  of.  It  was  directed  that  they  should  be  surveyed  and  classi- 
fied as  ^^pine  lands"  and  '^ agricultural  lands,"  that  the  pine  lands 
should  be  appraised  and  sold  at  public  auction  to  the  highest  bidder, 
and  that  the  agricultural  lands  should  be  disposed  of  to  actual  settlers 
under  the  provisions  of  the  homestead  law,  with  the  addM  proviso  that 
such  settler  should  pay  therefor  the  sum  of  one  dollar  and  twenty-five 
cents  per  acre.  The  money  realized  from  the  sale  of  said  lands,  after 
the  payment  of  expenses,  was  to  be  placed  in  the  United  States  Treas- 
ury  to  the  credit  of  said  Indians. 

Soon  after  this  cession  was  made  the  State  of  Minnesota  claimed  the 
swamp  lands  within  the  ceded  portion  of  the  Eed  Lake  reservation  as 
inuring  to  her  under  the  grant  of  swamp  and  overflowed  lands,  bat  the 
decision  of  this  Department  was  adverse  to  the  claim  thus  made.  (State 
of  Minnesota,  22  L.  D.,  388.)  It  was  there  held  that  the  ceded  lands 
did  not  become  public  lands  of  the  United  States  in  the  sense  that 
they  might  be  taken  for  any  other  purpose  than  that  specified  in  said 
act  of  January  14, 1889.  The  decision  of  the  Department  referred  to 
by  the  Commissioner  of  Indian  Affairs  as  sustaining  his  conclusion  that 
these  lands  are  not  subject  to  allotment,  is  evidently  one  made  in  a  case 
which  arose  in  connection  with  the  ceded  lands  of  the  Pottawatomie 
Indians,  in  Oklahoma.  It  was  directed  by  act  of  Congress  that  those 
ceded  lands  should  be  dis])osed  of  to  actual  settlers  under  the  home- 
stead and  townsite  laws,  with  the  added  proviso  that  each  settler  should 
pay  for  said  lands  one  dollar  and  fifty  cents  per  acre  in  addition  to  the 
fees  provided  by  law.  It  was  held  that  those  lands  were  not  subject  to 
allotment  to  non-reservation  Indians  under  the  fourth  section  of  the  act 
of  1887  (David  Trenkle,  13  L.  D.,  310). 

After  careful  consideration  of  the  matter,  I  am  of  the  opinion  that 
this  land  can  not,  under  existing  law,  be  allotted  to  this  Indian  claim- 
ant either  under  the  act  of  January  14, 1889,  or  under  the  allotment 
act  of  1887,  under  which  her  application  was  made. 

Approved,  February  28,  1898. 
C.  ]N.  Bliss,  Secretary. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  279 

RAirJlOAI>   GRANT— 8TATUTORT   WITHDRAWAIi-ORDER   OF  RESTORA- 
TION. 

PeBBIN  ET  AL.  V.  NORTHEBN  PACIFIO  E.  R.  OO. 

The  withdrawal  od  general  ronte,  nnder  the  grant  to  the  Northern  Pacific,  is  not 
defeated  by  an  erroneous  order  of  restoration  made  by  the  General  Land  Office. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
{ W.  V.  D.)  28, 1898.  (L.  L.  B.) 

The  record  in  tbis  case  sbows  that  on  November  27, 1895,  Marie  Per- 
rin  made  homestead  entry  No.  967,  for  lots  5,  6  and  7,  Sec.  16,  and  lots 
7,  8  and  NE.  J  of  NE.  i  of  Sec.  17,  T.  46  N.,  R.  1  W.,  alleging  settle- 
ment Id  September,  1885. 

December  2, 1895,  Henry  Rochat  made  homestead  entry  No.  983,  for 
lot  No.  2,  Sec.  22  and  lots  5,  6  and  W.  ^  SE.  i  Sec.  15,  T.  46  N.,  R.  1 
W.,  alleging  settlement  Jnne  16,  1885.  On  the  same  day  Gtesar  H. 
Stanifer  made  homestead  entry  No.  981  for  lots  9, 10, 11, 12,  Sec.  17^ 
T.  46  N^.,  R.  1  W.,  alleging  settlement  June  15, 1887.  All  the  tracts 
are  situated  in  the  Coeur  d'Alene  land  district,  Idabo. 

These  lands  are  witbin  tbe  primary  limits  of  the  grant  to  tbe  North- 
em  Pacific  Railroad  Company  and  were  included  in  tbe  limits  of  tbe 
withdrawal  upon  tbe  map  of  general  route  of  said  road  filed  February 
21,  1872,  and  also  witbin  tbe  withdrawal  on  definite  location,  tbe  order 
for  which  was  not  made  until  January  7,  1888.  In  tbe  interim,  to  wit, 
on  tbe  22d  of  March,  1886,  a  diagram  prepared  in  your  office  and  errone- 
ously purporting  to  sbow  an  amended  forty-mile  limit  to  tbe  railroad 
grant  was  forwarded  to  the  local  office  at*  Coeur  d'Alene,  Idaho.  By 
this  diagram  all  tbese  tracts  fall  without  tbe  limit  of  tbe  grant,  and 
tbe  local  officers  were  directed  by  your  office  to  be  governed  by  said 
diagram  in  allowing  entries. 

Coansel  for  tbe  entrymen  claim  tliat  tbey  are  entitled  to  tbe  land  by 
reason  of  tbe  amended  diagram  of  tbe  forty -mile  limit  forwarded 
March  2,  1886,  and  tbe  order  of  tbe  Goniinissioner  directing  tbe  local 
office  to  restore  to  settlement,  accept  filings,  etc.,  for  all  lands  sbown 
by  said  diagram  to  be  beyond  the  limits  of  tbe  grant.  Your  office 
decision  awards  tbe  land  to  the  company. 

The  questions  necessary  to  a  determination  of  tbis  case  were  settled 
in  tbe  case  of  Pritcbard  v.  Northern  Pacific  Railroad  Company  (20  L.  D., 
498),  in  which  it  was  held  that: 

For  such  restoration  there  was  clearly  no  authority  of  law  nnd  the  rights  of  the 
company  in  the  premises  can  not  be  avoided  by  reason  of  said  error  on  the  part  of 
your  office. 

Counsel  for  homestead  claimant  says  that: 

In  the  case  of  Bernard  ei  ah  v.  Northern  Pacific  Railroad  Company  (departmental 
decision  September  3rd,  1895),  the  land  there  involved  was  in  this  district,  and  in 
precisely  the  same  sitaation  as  this  land  in  reference  to  diagrams,  withdrawals,  etc. 
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lu  that  case  the  land  was  awarded  to  the  homestead  claimaut. 

It  is  sufficient  to  say  that  the  attention  of  this  Department  was  not 
called  to  the  withdrawal  on  general  route  of  February  21, 1872,  in  the 
Bernard  case,  your  office  decision  in  said  case  being  based  on  the  with- 
drawal on  definite  location,  January  7, 1888.  This  would  seem  to  be  a 
case  in  which  the  company  might  be  requested  to  relinquish,  under  the 
l)rovisions  of  the  act  of  June  22,  1874  (18  Stat.,  194),  upon  the  filing  of 
which  they  would  be  entitled  to  select  other  lauds  within  the  limits 
of  their  grant.  Upon  the  refusal  of  the  company  to  so  relinquish,  how- 
ever, your  office  decision  cancelling  the  entries  as  to  the  lands  embraced 
in  the  odd-numbered  sections  must  be  affirmed. 


INDIAN  LANDS-ADDITIONAL  STATION  GROUNDS. 

Gulf,  Color  ado  and  Santa  Fb  K.  R.  Co. 

In  the  disposition  of  applications  for  additional  station  grounds  nnder  the  act  of 
April  25,  1896,  the  Secretary  of  the  Interior  must  first  determine  the  question 
as  to  the  necessity  for  taking  such  ground,  aud,  thereafter,  if  the  compaoy's 
maps  of  definite  location  are  approved,  proceed  as  provided  hy  said  statute  to 
settle  the  question  of  compensation. 

A  statute  that  provides  for  action  on  the  part  of  the  Secretary  of  the  luterior 
''after  allowing  opportunity  for  all  parties  in  interest  to  he  heard  before  him,*' 
does  not  require  such  officer  to  personally  hear  the  witnesses  testify  and  listen 
to  oral  arguments,  if  all  parties  have  notice,  and  are  permitted  to  submit  evi- 
dence and  written  arguments  that  are  considered  by  him. 

Assistant  Attorney-General  Van  Bevanier  to  the  Secretary  of  the  Interior 

March  2^  1S98.  (F.  W.  C.) 

I  am  in  receipt,  through  reference  of  the  Honorable  Acting  Secretary, 
nnder  date  of  February  12,  1898,  for  opinion,  of  a  letter  from  resident 
counsel  for  the  Gulf,  Colorado  aud  Santa  Fe  Railroad  Company,  rela- 
tive to  the  application  made  by  said  company,  under  the  provisions  of 
the  act  of  April  25,  1896  (29  Stat.,  109),  for  additional  station  grounds 
at  Dougherty  and  Ardmore,  in  the  Chickasaw  !Nation,  Indian  Ter- 
ritory. 

In  connection  with  said  letter  I  have  considered  reports  made  by  the 
Commissioner  of  Indian  All'airs  under  date  of  January  17,  and  Febru- 
ary 4, 1898,  relative  to  said  ai)plication  for  additional  grounds.  From 
these  papers  it  appears  that  upon  the  api)lications  in  question  hearings 
were  ordered  by  the  Indian  Office  before  the  United  States  Indian 
agent  of  the  Union  agency,  in  order  to  ascertain  the  necessity  for  the 
use  of  such  additional  grounds  by  the  company;  whether  public  inter- 
ests would  be  promoted  by  the  use  of  the  additional  lauds,  and  the 
question  of  compensation  to  be  paid  both  to  the  tribe  for  the  lands 
applied  for  and  the  damage  sustained  by  the  individual  occupant  of 
such  lands. 

At  the  hearings  the  tribe  does  not  appear  to  have  been  represented. 

The  company  it  would  appear  has  made  a  satisfactory  adjustment 
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with  the  individual  occapants;  bat  the  tribe  protests  against  the  ase  of 
farther  lands  by  the  company. 

It  is  claimed  on  behalf  of  the  tribe  that  the  location  of  tbe  road  in 
the  first  instance  was  in  violation  of  treaty  rigtjts  with  the  Nation  and 
that  the  granting  of  additional  lands  would  be  a  further  violation; 
that  there  is  no  necessity  for  the  use  of  additional  lands  by  the  company, 
and  if  authority  should  be  granted  that  the  tribe  should  receive  at 
least  $100.00  per  acre. 

The  question  as  to  the  necessity  for  the  use  of  the  additional  lands 
applied  for  by  the  company  is  not  passed  upon  by  tbe  Indian  Oflfice,  but 
the  entire  record  made  in  each  case  is  forwarded  with  a  statement  that — 

Said  act  of  April  25, 1896^  provides  tbat  if  tbe  tribe  sball  not  be  satisfied  ^'itb  tbe 
compeusation  therein  provided,  and  tbe  saDie  cannot  bo  amicably  determined, 
the  amount  to  be  paid  by  tbe  company  to  tbe  tribe  and  the  necessity  for  the  taking  of 
the  lands  shall  be  ascertained  in  tbe  same  manner  as  is  preHcribed  by  section  three 
of  the  act  with  respect  to  the  compensation  that  shall  be  paid  to  tbe  individual 
occn pants  of  the  land. 

Section  3  provides  that  where  tbe  compensation  cauuot  be  agreed  upon  between 
the  company  and  the  individual  occupants,  the  company  may  apply  to  the  Secretary 
of  the  Interior,  who  shall  thereupon  appoint  three  disinterested  referees  who  shall 
determine  the  matter.  In  case  the  referees  cannot  agree,  tben  any  two  of  them  may 
make  the  award. 

In  view  of  these  provisions  of  the  act,  it  seems  to  be  necessary  for  you  to  appoint 
three  disinterested  referees,  who  sball  determine  the  necessity  of  the  company  for  the 
taking,  and  the  amount  that  shall  be  paid  the  tribe  for  tbe  lands  involved,  and  I 
according^ly  recommend  that  such  action  be  taken. 

It  is  in  this  condition  that  the  matter  is  referred  to  me  for  opinion, 
without  specification  of  the  particular  points  upon  which  my  opinion  is 
desired. 

It  would  seem  from  the  letter  bearing  the  reference  that  the  question 
first  to  be  determined  is  one  of  procedure. 

By  the  first  section  of  the  act  of  April  25,  1896,  it  is  provided: 

That  any  railroad  company  operating  a  railroad  in  the  Indian  Territory  may  acquire 
the  right  to  use  such  additional  ground  an  may  be  necessary  ibr  railway  purposes  at 
stations  now  existing,  or  for  tbe  establishment  of  new  stations  or  depots,  by  making 
it  appear  to  tbe  Secretary  of  the  Interior  tbat  such  additional  ground  in  necesHary 
for  railway  ])ui*poses,  and  that  the  convenience  of  the  people  and  the  public  interests 
will  be  promoted  thereby. 

This  section  clearly  makes  it  your  duty  iu  the  first  instance  to  deter- 
mine the  question  as  to  the  necessity  for  the  taking  of  such  additional 
ground. 

The  second  section  provides : 

That  the  Secretary  of  the  Interior  may,  when  convinced  that  such  application  is 
proper,  and  after  allowing  opportunity  for  all  parties  in  interest  to  be  heard  before  him, 
grant  the  use  of  such  additional  lands  held  by  tbe  Indians  in  common  as  may  be  neces- 
sary for  depot  purposes ;  but  before  taking  possession  of  and  using  such  lands  the  rail- 
road company  shall  deposit  with  the  treasury  of  the  tribe  to  which  the  lauds  belong 
compensation  in  cash  at  the  rate  of  twenty-five  dollars  per  acre:  Provided,  That  if 
such  tribe  shall  not  be  satisfied  with  the  compensation  herein  provided,  and  tbe  same 
can  not  be  amicably  determined,  the  amount  to  be  paid  by  such  railroad  company  to 
such  tribe  and  the  necessity  for  such  taking  sball  be  ascertained  in  the  same  manner 
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as  is  prescribed  by  section  three  of  this  act  with  respect  to  compensatioii  to  be  paid 
individaal  occapauts  on  any  land  so  taken.  Provided  furlher,  That  before  taking 
possession  of  and  nsing  such  additional  lands  the  railroad  company  in  interest  shall 
file  a  map  of  definite  location  of  the  same  with  the  Secretary  of  the  Interior,  which 
map  shall  be  subject  to  the  approval  of  such  Secretary. 

It  will  be  seen  tliat  this  section  provides  for  compeusation  to  the 
tribe  for  the  additional  lands  taken  and  makes  provision  for  the  filing 
of  a  map  showing  the  location  of  the  lands,  which  map  is  subject  to 
your  approval. 

Eelative  to  the  compensation'to  the  tribe,  it  provides: 

That  if  such  tribe  shall  not  be  satisfied  with  the  compensation  herein  provided, 
and  the  same  can  not  be  amicably  determined,  the  amount  to  be  paid  by  such  rail- 
road company  to  such  tribe  and  the  necessity  for  such  takin^^  shall  be  ascertained  in 
the  same  manner  as  is  prescribed  by  section  three  of  this  act  with  respect  to  compen- 
sation to  be  paid  individual  occupants  on  any  land  so  taken. 

The  third  section  of  the  act  provides : 

That  when  lands  desired  by  a  railroad  company  under  the  provisions  of  this  act 
are  held  by  individual  occupants  according  to  the  laws,  customs,  and  nsages  of  any 
of  the  nations  or  tribes  through  whose  lands  the  road  is  constructed,  full  compen- 
'  sation,  in  addition  to  the  compensation  to  be  paid  the  nation  or  tribe  herein  provided 
for,  shall  be  paid  to  such  occupant  for  all  property  taken  and  damage  done  by  reason 
of  the  occupancy  of  the  lands  by  the  company  for  station  purposes ;  and  where  the 
compensation  can  not  be  agreed  upon  between  the  company  and  the  occnpant,  the 
company  may  apply  to  the  Secretary  of  the  Interior,  who  shall  thereupon  appoint 
three  disinterested  referees,  who,  before  entering  upon  the  duties  of  their  appoint- 
ment,  shall  take  and  subscribe,  before  competent  authority,  an  oath  that  they  will 
faithfully  and  impartially  discharge  the  duties  of  their  appointment,  which  oath, 
duly  certified,  shall  be  returned  with  their  award.  In  case  the  referees  can  not  agree, 
then  any  two  of  them  are  authorized  to  make  the  award.  Either  party  dissatisfied 
with  the  finding  of  the  referees  shall  have  the  right,  within  ninety  days  after  the 
making  of  the  award  and  notice  of  the  same,  to  appeal  by  original  petition  to  the 
United  States  court  for  the  Indian  Territory  in  and  for  the  district  wherein  the  land 
sought  to  be  so  taken  may  be  situate,  where  the  case,  both  tis  to  the  necessity  for 
the  taking  as  well  as  the  amount  of  damages,  shall  be  tried  de  novo.  When  proceed- 
ings have  been  commenced  in  court  and  the  court  has  determined  the  necessity  for 
snch  taking,  the  railroad  company  shall  pay  double  the  amount  of  the  award  into 
court  to  abide  the  judgment  thereof,  and  then  to  have  the  right  to  ent4*r  upon  the 
property  sought  to  be  condemned  and  proceed  with  the  construction  of  such  depot 
with  the  necessary  tracks.  Each  of  said  referees  shall  receive  for  bis  services  the 
sum  of  four  dollars  per  day  for  each  day  they  are  engaged  in  the  trial  of  any  case 
submitted  to  them  under  this  act,  with  mileage  of  five  cents  per  mile  for  each  mile 
actually  traveled.  Witnesses  shall  receive  the  usual  fees  allowed  by  the  court,  and 
all  costs,  including  compensation  of  the  referees,  shall  be  made  a  part  of  the  award 
and  be  paid  by  such  railroad  company. 

It  will  be  seen  that,  under  this  section,  when  the  compensation  can 
not  be  agreed  upon,  the  company  may  apply  to  you  for  the  appoint- 
ment of  three  disinterested  referees,  who  shall  make  the  award.  From 
such  award  appeal  is  allowed  to  the  United  States  court  for  the  Indian 
Territory  in  and  for  the  district  wherein  the  land  sought  to  be  taken  is 
situated,  and  in  the  event  of  appeal  the  case  may  be  tried  de  novo  both 
as  to  the  necessity  for  the  taking  as  well  as  the  question  of  compensation 
to  the  tribe  or  damages  to  the  occupant. 
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The  daty  of  the  referees  is,  however,  limited  to  the  qaestion  of  com- 
pensation. In  my  opinion,  therefore,  it  becomes  your  duty  first  to 
determine  the  necessity  for  the  taking  before  referring  the  question  of 
compensation  to  referees  to  be  appointed  by  you. 

I  therefore  advise  that  theCommissioner  of  Indian  Affairs  be  instructed 
to  report,  after  due  consideration  of  the  showing  made,  whether  the 
additional  ground  applied  for  is  necessary  for  the  railway  purposes 
named  and  whether  the  convenience  of  the  people  and  the  public 
interests  will  be  promoted  thereby.  If  upon  the  receipt  of  the  Com- 
missioner's rex)ort  it  appears  to  you  that  such  additional  ground  is 
necessary  for  railway  purposes  and  that  the  convenience  of  the  people 
and  the  public  interests  will  be  promoted  thereby,  you  should  grant 
the  railroad  company's  application  for  the  use  of  such  additional 
ground  for  the  railway  purposes  named,  and  should  approve  the 
railroad  company's  maps  of  definite  location  of  such  additional  ground, 
if  they  properly  represent  the  lands  applied  for. 

If  the  showing  made  of  the  necessity  for  taking  such  additional 
ground  is  not  convincing  to  you  or  is  not  found  to  be  satisfactory,  no 
question  as  to  compensation  need  be  considered,  but  if  the  necessity 
for  the  taking  is  established,  then  upon  the  approval  of  the  maps  of 
location,  the  question  of  compensation  may  be  proceeded  with  as  under 
the  law  directed. 

As  before  stated,  the  question  as  to  the  necessity  of  the  taking  may 
be  subject  to  re  adjudication,  in  the  event  of  appeal  to  the  court,  but 
this  matter  must  be  previously  determined  by  you. 

The  statute  provides  that  the  Secretary's  finding  of  the  necessity  for 
the  taking  shall  be  "  after  allowing  opportunity  for  all  parties  in  interest 
to  be  heard  before  him."  When  all  parties  have  notice  and  are  per- 
mitted to  submit  evidence  and  written  arguments  all  of  which  are 
transmitted  to  and  considered  by  yon,  that  constitutes  an  opportunity 
to  be  heard  and  a  hearing  within  the  moaning  of  the  law  and  it  is  not 
necessary  that  you  should  personally  hear  the  witnesses  testify  or  listen 
to  oral  arguments  on  behalt  of  the  parties. 

Approved,  March  2, 1898, 

C.  N.  Bliss,  Secretary. 


KEPAYMENT-DESERT  LAND  ENTRT. 

Lafayette  D.  McDow. 

The  rlgbt  of  repayment  can  not  be  recognized  on  tbe  cancellation  of  a  desert  land 
entry  for  failure  to  submit  tinal  proof  within  the  statutory  period,  when  it  appears 
that  the  entry  was  not  erroneously  allowed. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  ^,  1898.  (F.  W.  0.) 

Under  date  of  November  10, 1897,  there  was  filed  in  this  Department 
an  application  for  repayment  of  the  fees,  commissions  and  purchase 
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money  paid  upon  the  desert  land  entry  No.  136,  Sasanville,  California, 
series  1879,  made  by  Lafayette  D.  McDow,  covering  the  SW.  J  of  the 
SVY.  i  of  Sec.  28,  the  NE.  J  of  the  SW.  i,  and  the  NW.  J  of  Sec.  33, 
T.  30  N.,  R.  12  E. 

This  application  was  duly  referred  to  your  office,  and  by  your  office 
letter  ^'M"  of  December  9,  1897,  tlie  same  was  returned  with  the  rec- 
ommendation that  it  be  denied.    In  said  report  it  is  said: 

I  have  to  inform  you  that  the  records  of  this  office  show  that  the  above-described 
entry  was  canceled  by  office  letter  "C  Sei>tember  22,  1885,  because  the  entryman 
failed  to  submit  proof  within  the  statutory  period,  and  that  this  land  was  subject  to 
desert  land  entry  nt  date  of  entry,  and  was  vacant  land;  except  for  the  Laasen 
county  1).  S.,  369,  of  Lafayette  I).  McDow,  made  on  January  13,  1877,  for  the  above- 
described  laud,  under  the  act  of  March  3,  1875,  18  Stat.,  497. 

Under  these  circumstances,  it  is  clear  that  the  entry  on  account  of 
which  application  is  made  for  repayment  \yas  not  erroneously  allowed 
within  the  meaning  of  the  act  of  June  16,  1880  (21  Stat.,  287),  and  the 
application  is  accordingly  denied  and  the  papers  herewith  returned  for 
the  files  of  your  office.    You  will  advise  the  party  accordingly. 


repaymext-entry  erroneously  allowed. 

Oeorge  M.  Dyer. 

Ad  entry  is  "erroneously  allowed''  withiu  the  meaning  of  the  statute  providlDg  for 
repayraeut,  if  tbe  General  Land  Office,  in  acting  ou  the  proofs  acoepte<l  by  the 
local  office,  finds  said  proof  insufficient,  and  cancels  the  entry  for  such  reason. 

Secretary  BUsh  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  J2,  1898.  (J.  L.  McC.) 

George  M.  Dyer  lias  appealed  from  the  decision  of  your  office,  dated 
July  22, 1896,  rejecting  his  application  for  repayment  of  four  hundred 
and  fifty  dollars,  paid  upon  his  desert  land  entry,  embracing  three 
hundred  and  sixty  acres,  to  wit:  the  SEJ  of  the  SEJ  of  Sec.  18;  the 
NEJ  and  the  SJ  of  the  NVV^,  and  the  NE^  of  the  NWJ  of  Sec.  19,  T. 
IG  N.,  li.  42  E.;  and  the  SEJ  of  the  NEJ  of  Sec.  24,  T.  16  N.,  K.  41  E., 
Eureka  land  district,  Nevada. 

Said  decision  was  but  a  formal  affirmance  of  your  office  decision  of 
January  27,  1886,  in  which  the  facts  of  the  case  are  set  forth,  in 
substance,  jis  follows: 

Dyer  filed  desert-land  declaration  as  above,  on  August  30,  1877. 
On  August  28,  1880,  he  made  proof  before  a  clerk  of  a  court,  and  trans- 
mitted the  same,  with  $360 — which,  with  the  $90  paid  upon  filing  his 
declaration,  amounted  to  $450,  the  full  price  of  the  land  under  the 
desert  land  act.    Final  certificate  issued  September  9,  1880. 

Inasmuch  as  the  proof  was  not  made  before  the  register  and  receiver, 
as  required  by  law,  and  as  it  showed  the  reclamation  of  only  eighty- 
five  or  ninety  acres  of  the  three  hundred  and  sixty  acres  embraced  in 
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his  eutry,  D3*er  was  advised  that  the  certificate  of  purchase  had  been 
issued  without  warrant  of  law;  but  that  upon  further  compliance  with 
the  law  as  to  the  reclamation  of  the  land,  and  upon  making  proof  to  that 
effect  before  the  proper  officers,  he  might  acquire  title  thereto.  Dyer 
declined  to  take  any  further  action  in  the  matter,  and  after  consider- 
able correspondence  relative  thereto,  the  entry  was  canceled  July  3, 
1885. 

He  applied  for  repayment,  which  your  office  refused,  for  the  reason, 
as  set  forth  in  said  letter  of  your  office  of  January  27, 1886  (supra): 

That  he  did  not  afterward  comply  with  the  law  iH  a  matter  of  his  own  concern. 
There  was  no  adverse  claimant,  and  no  legal  reason  why  he  should  not  have  perfected 
his  entry  by  further  compliance  with  law  in  the  matter  of  reclamation  and  proof; 
and  he  waa  so  advised,  bnt  absolntely  declined  to  fulHU  the  requirements  of  the  law. 

An  examination  of  the  correspondence  between  your  office  and  the 
applicant  discloses  strong  equities  in  behalf  of  the  latter.  In  his  letter 
of  April  16, 1883,  to  the  register  at  Eureka^  he  says: 

It  is  impossible  for  me  to  irrigate  and  reclaim  any  more  land  than  I  have  already 
done.    There  is  not  sufficient  water  in  the  river,  nor  has  there  been  for  many  years. 

The  register,  under  date  of  April  19, 1883,  sends  your  office  a  state- 
ment of  the  facts  in  the  cases  of  Dyer  and  certain  others  named  who 
had  made  desert  land  entries  in  the  same  vicinity.    He  says: 

I  will  state  in  behalf  of  the  parties  who  have  made  such  entries  that  I  believe  they 
have  acted  in  good  faith,  and  have  done  all  they  could  to  irrigate  and  reclaim  their 
lands,  and  that  they  have  labored  hard  and  expended  large  sums  of  money  to  meet 
the  requirements  of  the  law;  that  owing  to  the  manner  in  which  these  lands  have 
been  subdivided  by  the  official  surveys^  they  have  been  obliged  to  embrace  land  in 
their  entries  which  it  is  not  possible  to  conduct  water  upon  or  cultivate— portions 
of  the  same  being  elevated  and  above  the  source  of  the  water  used  for  irrigation, 
other  portions  being  so  rocky  as  to  render  reclamation  impossible,  and  other  portions 
still  being  sandy  or  gravelly,  and  will  not  produce  crops  though  watered  contin- 
ually. Tbeee  parties  being  required  to  enter  lands  in  legal  subdivisions,  have  to 
enter  eighty,  or  one  hundred  and  sixty,  or  three  hundred  and  twenty  acres,  when 
perhaps  not  more  than  one-half,  or  one- third,  or  one-fourth,  of  the  lands  embraced  in 
their  entries  can  be  irrigated  and  rendered  arable.  .  .  .  Other  parties  have  suffi- 
cient water  to  irrigate  only  ten  or  twenty  acres,  the  eighty,  or  one  hundred  and  sixty 
acres,  as  the  ease  may  be,  embraced  in  their  entries;  yet  they  had  to  enter  the  eighty 
or  one  hundred  and  sixty  acres  in  order  to  secui*e  the  ten  or  twenty  acres,  owing  to 
the  subdivision  of  the  lands  by  the  surveys.  Must  patent  be  denied  these  appli- 
eants,  must  their  claims  be  forfeited  and  their  entries  canceled,  because  the  lines  of 
the  surveys  happened  to  fall  to  their  disadvantage,  and  because  of  natural  obstacles 
that  can  not  be  overcome  f  If  patents  can  not  issue  to  the  applicants  who  made 
these  entries  in  good  faith,  and  who  have  labored  and  expended  money  in  improving 
and  conducting  water  upon  their  lands  in  order  to  reclaim  them  from  their  desert 
character,  it  seems  to  me  no  more  than  right  that  the  purchase  money  paid  by  them 
when  they  made  their  entries  and  final  proofs  should  be  repaid. 

The  equities  in  this  case  are  far  superior  to  those  in  some  other  cases 
of  a  somewhat  similar  character  in  which  repayment  has  been  allowed. 
In  the  case  of  W.  W.  Wishart  (13  L.  D.,  211),  the  claimant  was  a  lawyer, 
engaged  in  the  practice  of  his  profession  at  Devil's  Lake,  about  ten 
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miles  from  his  pre-emptiou  claim.  The  local  officers  allowed  him  to 
make  eutry  npou  his  final  proof,  although  it  was  very  defective,  in  that 
it  showed  apon  its  face  that  his  so-called  << residence"  consisted  of 
periodical  visits  to  his  claim.  Yonr  office  foand  the  proof  insafficient, 
and  directed  that  he  be  called  apon  to  submit  supplementary  proof 
within  a  reasonable  time.  This  he  refused  to  do.  Thereupon  your 
office  held  his  entry  for  cancellation.  lie  appealed  to  the  Department, 
which  on  December  11, 1890,  affirmed  the  judgment  of  your  office;  and 
on  August  27,  1891,  reaffirmed  it  on  review.  Wishart  applied  for 
repayment  of  the  purchase  money;  this  yonr  office  denied;  he  appealed 
to  the  Department,  which  overruled  the  judgment  of  your  office  and 
directed  such  repayment,  saying  (17  L.  D.,  489) : 

When  the  local  officers  decide  that  the  proofs  presented  show  a  sufficient  compli- 
ance with  the  land  laws,  and  a  certificate  is  issued  to  that  effect;  and  the  money  is 
paid  for  the  land,  and  a  receipt  is  given  therefor,  and  when  a  farther  examination 
of  the  same  proofs  by  your  office  or  this  Department  results  in  a  different  judgment, 
showing  that  the  local  officers  were  in  error  in  admitting  the  sufficiency  Uiereof 
and  allowing  the  entry,  the  same  has  been  '^erroneously  allowed"  within  the  mean- 
ing of  the  2iid  section  of  the  act  of  June  16,  1880  (21  Stat.,  287),  and  repayment  in 
such  case  is  authorized.  (Hudson  Mining  Co.,  14  L.  D.,  544;  Oscar  T.  Roberta,  8 
L.D.,423). 

The  case  at  bar  clearly  falls  within  the  above  raling. 
The  decision  of  yonr  office  is  therefore  reversed;  and  the  application 
for  repayment  will  be  allowed. 


PRACTICE— CONTEST— SER\aCE  OF  NOTICE. 

Countryman  v.  Herbert. 

Rule  60  of  the  Rules  of  Practice  requires  contestants  to  serve  their  own  notices,  and 
oue  who  fails  to  comply  with  this  requirement  will  not  bo  heard  to  complain  if 
his  application  for  a  hearing  is  dismissed. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  b.)  ^,  1898.  (E.  F.  B.) 

On  September  13,  1887,  Albert  J.  Herbert,  filed  pre-emption  declara- 
tory statement  for  lot  1,  Sec.  1,  T.  88  N.,  R.  45  W.,  5th  P.  M.,  Des 
Moines,  Iowa.  On  the  same  day  Lewis  Coantryman  made  timber 
culture  entry  for  the  same  land,  and  shortly  afterwards  filed  a  protest 
against  the  declaratory  statement  of  Herbert,  asking  that  it  be  can- 
celed. The  local  officers  rejected  said  protest,  but  on  July  16, 1888, 
upon  the  appeal  of  Countryman  they  were  advised  that  when  Herbert 
offered  to  make  final  proof  Countryman  should  have  an  opportunity  to 
contest  Herbert's  right  of  entry,  and  having  an  entry  of  record  he 
should  be  given  special  notice. 

It  appears  that  Herbert  was  allowed  to  make  final  proof  July  5, 1888, 
and  final  certificate  issued  thereon,  although  no  notice  was  taken  by 
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the  local  officers  of  Couutryman's  protest,  uor  was  be  specially  cited 
to  appear. 

On  May  26, 1891,  your  office  instructed  the  local  office  to  order  a 
bearing  upon  Countryman's  protest  in  wbicb  be  alleged  priority  of 
right  and  tbat  Herbert  was  not  a  settler  on  the  land  at  tbe  time  of  tbe 
filing  of  bis  declaratory  statement.  In  conformity  to  sucb  instruc- 
tions tbe  local  officers  on  June  19, 1893,  ordered  a  bearing  and  notice 
of  sucb  bearing  was  sent  by  tbem  to  Countryman  witb  instructions  to 
serve  said  notice  on  Herbert  in  accordance  witb  tbe  Rules  of  Practice. 

It  is  not  denied  tbat  said  notice  was  received  by  Countryman,  but  be 
failed  to  take  notice  of  it  and  thereupon  tbe  local  officers  dismissed 
bis  protest  and  recommended  tbe  cancellation  of  bis  timber  culture 
entry,  from  wbicb  be  appealed.  Your  office  on  Marcb  IS.  1897,  affirmed 
tbe  action  of  tbe  local  officers,  and  beld  tbe  timber  culture  entry  of 
Countryman  for  cancellation,  from  wbicb  decision  Countryman  bas 
appealed  to  tbe  Department. 

The  substance  of  bis  appeal  is  that  your  office  erred  (1)  in  not  find- 
ing from  the  evidence  submitted  by  Countryman  at  the  time  of  his 
protest  tbat  Herbert  was  not  residing  on  tbe  land  at  the  time  of  tbe 
filing  of  bis  declaratory  statement.  (2)  In  not  holding  that  special 
notice  should  have  been  given  to  Countryman  as  directed  in  tbe  letter 
of  your  office  of  July  16, 1888,  and  (3)  In  not  holding  tbat  it  was  not 
tbe  duty  of  Countryman  to  serve  Herbert  with  notice  of  the  hearing 
but  tbat  such  duty  devolved  upon  the  local  officers. 

This  entire  proceeding  bas  been  long  delayed  by  a  series  of  gross 
irregularities  in  the  local  office.  While  tbe  local  officers  properly 
rejected  the  protests  of  Countryman  filed  before  Herbert  oftered  to 
make  final  proof,  they  should  not  have  allowed  him  to  make  bis  final 
proof  without  issuing  special  notice  to  Countryman.  The  letter  of 
your  office  of  July  16, 1888,  conveying  sucb  instructions  to  tbe  local 
officers,  was  written  after  the  final  proof  had  been  allowed  and  hence 
they  could  not  comply  with  the  instructions  of  that  date,  but  the 
rights  of  Countryman  were  not  prejudiced  thereby  for  the  reason  that 
no  action  was  taken  on  Herbert's  entry,  until  Countryman  had  been 
given  an  opportunity  to  submit  proof  showing  that  Herbert  was  not  a 
settler  on  the  land  at  the  time  of  the  filing  of  his  declaratory  state- 
ment or  any  other  fact  in  support  of  his  alleged  claim  of  priority. 

All  acts  of  the  local  officers  in  this  case,  prior  to  May  26, 1891, 
whether  of  omission  or  commission,  so  far  as  they  affected  the  rights  of 
Countryman  may  therefore  be  eliminated  from  the  case,  as  his  rights 
were  fully  protected  by  the  proceedings  taken  under  your  letter  of  that 
date. 

Kule  60  of  Eules  of  Practice,  provide  that  "  contestants  must  give 
their  own  notices  and  pay  the  expenses  thereof."  The  letter  of  the 
local  officers  of  June  19, 1893,  ordering  that  the  hearing  be  had  before 
the  clerk  of  the  district  court  of  Woodbury  county,  Iowa,  to  take  place 
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August  1, 1893,  and  final  bearing  before  tbe  local  office  August  8, 1893, 
was  received  by  Countryman  June  22,  1893,  as  shown  by  the  registry 
return  receipt.    In  this  letter  he  was  instructed  as  follows: 

You  are  expected  to  serve  the  notice  accord iii<];  to  the  rales  laid  down  in  the  Rales 
of  Practice.    We  shall  escpeot  proof  of  service  of  notice  with  the  return  of  papers. 

The  disregard  of  these  instructions  was  at  his  own  risk.  He  offers 
no  defence,  or  excuse  for  it  except  that  such  duty  was  not  incumbent 
upon  him,  but  upon  the  local  officers.  The  pre-emption  claim  of  Her- 
bert was  not  subject  to  contest  until  he  offered  to  make  his  final  proof, 
and  there  was  no  error  in  not  finding  from  the  evidence  filed  by  CJoun- 
tryman  with  his  protest  that  Herbert  was  not  residing  on  the  land  at 
the  date  of  tbe  filing  of  his  declaratory  statement.  His  duty  was  to 
have  presented  his  testimony  at  the  hearing,  so  that  Herbert  might 
have  had  the  opportunity  of  cross-examining  the  witnesses,  and  of 
introducing  testimony  in  his  own  behalf.  The  final  proof  of  Herbert 
shows  that  he  was  a  settler  on  the  land  at  the  date  of  the  filing  of  bis 
declaratory  statement  and  long  prior  thereto. 

Your  decision  dismissing  the  contest  of  Countryman  and  holding  his 
entry  for  cancellation  is  affirmed. 


RAILROAD  GRANT— FORFEITURE  ACT— SETTLEMENT  RIGHT. 

Curtis  v.  Greelt. 

A  settlement  ou  railroad  lands  restored  to  the  public  domain  by  the  forfeitnre  act  of 
March  2,  1889,  after  the  passage  of  said  act,  and  prior  to  the  time  when  sach 
lands  were  opened  to  entry,  is  protected  as  against  the  inteiTening  entry  of 
another,  if  the  right  of  such  settler  is  asserted  within  the  statutory  period. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  ^,  1898.  (C.  J.  G.) 

The  land  involved  in  this  controversy,  namely,  the  S.  J  of  the  NW. 
4  of  Sec.  29,  T.  50  N.,  E.  38  W.,  Marquette  land  district,  Michigan,  was 
granted  to  the  State  of  Michigan  to  aid  in  the  construction  of  certain 
railroads;  but  the  grant  was  forfeited  by  the  act  of  March  2, 1889  (25 
Stat.,  1008). 

This  forfeiture  act  provides : 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  thereto,  all  lands  heretofore  granted  to  the  State  of  Michigan 
.  .  .  which  are  opposite  to  and  coterminous  with  the  uncompleted  portion  of  any 
railroad,  to  aid  in  the  construction  of  which  said  lands  were  granted  or  applied,  and 
all  such  lands  are  hereby  declared  to  be  a  part  of  the  public  domain. 

October  18,  1894,  19  L.  D.,  307,  the  Department  gave  directions  to 
your  office 

that  the  lands  in  the  common  limits  of  the  two  grants  referred  to  and  not  embraced 
in  the  selection  of  the  Onatonagon  and  Brule  River  Railroad  Company  on  aoooont 
of  its  moiety,  be  restored  to  entry  after  due  notice  by  advertisement. 
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October  22, 1894,  yoar  office  directed  the  local  office  to 

caose  to  be  published  ....  a  notice  that  said  lands  ....  are  restored  to  the  pub- 
lic domain,  and  will  be  subject  to  entry  on  a  day  to  be  fixed  by  the  notice. 

Jannary  10, 1895,  in  ])ar8aance  of  the  above  directions,  this  land  was 
thrown  open  to  entry,  and  on  that  date  John  Greely  filed  application 
to  make  homestead  entry  therefor,  which  was  allowed  January  14, 1895, 
and  placed  of  record. 

January  11, 1895,  the  local  office  received  by  mail  an  application  of 
Del  Ray  Curtis  to  make  homestead  entry  for  said  land,  which  was 
rejected  for  conflict  with  the  prior  application  of  Greely. 

Subsequently,  the  exact  date  not  appearing,  Curtis  filed  an  affidavit 
of  contest,  alleging  that  he  was  residing  on  this  land  when  Greely 
made  his  entry.  This  affidavit  was  executed  February  6, 1896,  and  cita- 
tion issued  thereon  February  8,  1895,  summoning  the  parties  to  appear 
for  hearing  April  12, 1895.  Upon  the  testimony  submitted  at  this  hear- 
ing, at  which  both  parties  were  present,  the  local  office  rendered  deci- 
sion recommending  that  Greely's  entry  be  canceled  an^  that  Curtis  be 
allowed  to  enter.  Greely  thereupon  appealed  to  your  office,  where, 
under  date  of  July  30, 1896,  the  decision  of  the  local  office  was  affirmed. 
Greely  has  prosecuted  a  further  appeal  to  this  Department. 

It  is  contended  in  said  appeal  that  defendant's  entry  is  entitled  to 
precedence  over  plaintiff's  settlement;  that  the  laud  in  question  was 
in  a  state  of  reservation  and  was  exempt  from  legal  settlement  until 
January  10, 1895;  and  that  plaintiff's  entrance  upon  this  land  was  a 
trespass  and  could  not  give  him  an  advantage  over  defendant,  who  made 
his  entry  in  accordance  with  instructions  from  the  Department.  In 
support  of  these  contentions  the  cases  of  Smith  v.  Malone,  18  L.  D.,  482, 
and  Crowley  v.  Eltchie  et  a?.,  22  L.  D.,  276,  are  cited. 

The  facts  in  this  case  are  fully  set  forth  in  your  office  decision,  show- 
ing thai  Curtis  settled  on  the  laud  in  question  November  4, 1894;  and 
that  he  promptly  followed  up  his  settlement  by  building  a  house  into 
which  he  soon  moved  his  family. 

It  will  be  observed  that  there  is  nothing  either  in  the  act  of  March 
2, 1889,  supray  or  in  the  departmental  order  opening  the  land  in  ques- 
tion to  entry,  expressly  prohibiting  settlement  thereon.  On  the  con- 
trary, it  was  held  in  the  case  of  Dillon  et  al.  v.  Hefferman,  19  L.  D., 
170,  that  (syllabus) : 

The  railroad  lands  declared  forfeited  by  the  act  of  March  2, 1889;  and  restored 
thereby  to  the  public  domain,  became  subject  to  entry  immediately  upon  the  passage 
of  said  act. 

As  was  stated  in  that  case,  the  local  office  was  not  directed  to  adver- 
tise that  the  lands  embraced  within  the  forfeiture  <^  would  be,"  but 
"are,'^  restored  to  the  public  domain,  and  "will  be"  subject  to  entry. 
In  view  of  this  fact  the  evident  and  only  purpose  of  the  departmental 
order  was  to  fix  a  time  when  claims  to  these  lands  could  be  made  of 
record  and  rights  of  claimants  determined. 
12209— YOL  26 19 
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In  both  the  cases  cited  by  appellant,  the  lauds  were  not  supposed  to 
be  a  part  of  the  lauds  forfeited  under  the  act  of  Septembex  29, 1890, 
but  rather  a  part  of  the  surplus  Omaha  lauds;  further,  in  those  cases 

the  specific  inatmctions  of  the  Department  were  to  the  effect  that  no  rights  to  any  of 
those  lands,  either  by  settlement  or  otherwise,  could  be  acquired  or  woald  be  recog- 
nized as  existing  prior  to  the  day  on  which  they  were  thrown  open  to  entry. 

Notwithstanding  the  existence  of  this  express  prohibition,  the 
Department,  on  October  3, 1896,  23  L.  D.,  346,  after  ascertaining  that 
the  lands  were  a  part  of  those  forfeited  by  the  act  of  1890,  revoked  the 
decision  in  the  case  of  Crowley  v.  Ritchie  et  al,j  one  of  the  cases  cited, 
and  awarded  the  land  to  the  occupant,  prior  to  the  date  of  the  opening, 
as  against  the  entry  of  record  made  thereafter,  on  the  ground  that 
(syllabus) : 

Lands  restored  to  the  public  domain  by  the  forfeiture  act  of  September  29, 1S90, 
are  subject  to  settlement  from  the  date  of  the  passage  of  said  act. 

In  the  case  of  Mills  v.  Daly,  17  L.  D.,  345,  which  also  has  reference 
to  lands  forfeited  under  the  act  of  September  29,  1890,  it  was  held 
(syllabus) : 

k  settlement  on  such  lands,  after  the  passage  of  said  act,  and  prior  to  the  time 
when  the  lands  were  open  to  entry,  is  protected  as  against  the  intervening  entry  of 
another,  if  asserted  within  three  months  from  the  time  when  said  land  la  subject  to 
entry. 

This  ruling  may  very  properly  be  applied  to  the  case  under  consider- 
ation, and  as  Ourtis  filed  his  application  immediately  after  the  land  in 
question  was  opened  to  entry,  he  will  be  allowed  to  perfect  his  said 
application. 

Your  office  decision  is  hereby  affirmed. 


REPAYMENT-RIGHT  OF  WAY  PURCHASE. 

Ohigaoo,  Milwaukee  and  St.  Paul  Ry.  Co. 

Money  paid  to  the  Secretary  of  the  Interior  by  a  railroad  company  to  aecnre  a  right 
of  way  across  an  Indian  reservation,  nnder  an  agreement  which  thereafter 
appeared  could  not  be  carried  into  execution  withont  the  ratification  of  Con- 
gress, shoald  be  returned  when  Congress  subsequently  provides  for  the  recogni- 
tion of  a  preferred  right  of  purchase  on  behalf  of  the  company  on  the  performance 
of  certain  specified  conditions,  and  such  right  is  thereafter  forfeited  on  account 
of  the  failure  of  said  company  to  perform  said  conditions. 

Assistarit  Attorney -Oeyieral  Van  Devanter  to  the  Secretary  of  the  Interior j 

March  5, 1898.  (E.  F.  B.) 

The  Chicago,  Milwaukee  and  St.  Paul  Bail  way  Company  has  filed  au 
application  for  the  return  of  a  sum  of  money  which  was  deposited  by  said 
company,  with  the  Secretary  of  the  Interior,  amounting  to  $15,335.76, 
to  be  applied  in  payment  for  certain  lands  in  the  Sioux  Indian  reserva- 
tion under  agreements  made  by  said  company  with  the  Sioux  Indians 
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of  Dakota,  in  ISSl,  which  has  been  referred  to  me  for  an  opinion  as  to 
whether  said  application  should  be  granted. 

This  is  a  renewal  of  a  former  application  for  the  retarn  of  said  sum 
which  was  rejected  by  the  Department  October  21, 1895  (21  L.D.,  324), 
the  company  now  insisting  that  the  law  and  facts  controlling  this 
application  were  misconstrued  in  the  decision  of  October  21,  1895,  and 
as  this  is  a  matter  solely  between  the  government  and  the  company,  it 
asks  that  the  application  may  be  reconsidered. 

The  history  of  the  initiation  of  this  transaction  will  be  found  in  the 
records  of  the  Indian  Division,  part  of  which  is  embraced  in  Senate 
executive  document  No.  20-  48th  Congress,  1st  session,  from  which  it 
appears,  that  in  1880,  the  Sioux  Indians  in  Dakota  entered  into  four 
several  agreements  with  the  Chicago,  Milwaukee  and  St.  Paul  Eailway 
Company,  granting  to  said  company  the  right  of  way  across  their 
lands,  and  the  right  to  hold  and  occupy  certain  lands  for  railway 
purposes,  which  were  approved  by  the  Secretary  of  the  Interior, 
Januaiy  3, 1881,  with  certain  modifications,  and  on  January  18, 1881, 
the  company  filed  in  the  Department  a  bond  for  the  faithful  perform- 
ance of  the  agreements  which  was  approved  by  the  Secretary  of  the 
Interior  January  20, 1881. 

These  agreements  were  evidently  entered  into  between  the  railroad 
company  and  the  Sioux  Indians  and  were  approved  by  the  Secretery 
of  the  Interior  under  the  belief  that  the  right  and  privilege  therein 
bargained  for  could  be  acquired  under  the  stipulations  contained  in  the 
second  article  of  the  treaty  or  agreement  made  with  the  Sioux  Indians 
September  26, 1876,  by  Commissioners  on  the  part  of  the  United  States, 
and  ratified  by  the  act  of  Congress  approved  February  28,  1877  (19 
St-at.,  255)  by  which  the  Indians  consented  to  the  construction  of  roads 
from  accessible  points  on  the  Missouri  river  through  their  reservation 
to  the  country  lying  immediately  west,  not  to  exceed  three  in  number. 
K  these  agreements  had  been  authorized  by  that  stipulation,  the  ratifi- 
cation of  them  by  Congress  would  not  have  been  necessary,  in  order  to 
authorize  the  railway  company  to  enter  upon  said  reservation  and  to 
construct  and  operate  its  road,  but  the  right  would  have  become  vested 
and  complete  upon  the  payment  of  the  amount  stipulated  in  the  agree- 
ments. That  this  view  was  entertained  by  the  company  and  the  Secre- 
tary of  the  Interior,  at  the  time  the  money  was  paid  is  shown  by  the 
following  correspondence  between  General  John  Lawler,  the  agent  of 
the  company,  and  the  Secretary  of  the  Interior. 

Washington,  D.  C,  Oct,  Sd,  J.  J),  1881. 
Hon,  S.  J.  KiRKWOOD, 

Secy,  of  Interior. 
I  have  the  honor  to  direct  your  attention  to  certain  agreements,  approved  by  the 
Secretary  of  the  Interior,  on  the  third  day  of  Jany.,  A.  D.  1881,  granting  to  the 
Chicago,  Milwaukee,  and  Saint  Paul  Railway  Company,  in  consideration  of  certain 
payments  to  be  made,  sundry  specified  rights  upon  the  Great  Sioux  Indian  Reserva- 
tion in  the  Territory  of  Dakota.  These  rights  may  be  summarized  as  follows :  the 
right  to  hold  and  occupy  lands,  for  railway  purposes,  on  the  Missouri  river,  and  at 
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inten^als  along  the  line  of  the  proposed  railway ;  the  right  of  way  for  the  proposed 
railway,  of  said  company ;  and  the  right  to  open  and  control  a  wagon  road,  npon, 
or,  as  near,  as  it  shall  be  convenient  and  practicable,  to  said  railway  line,  as  surveyed 
and  located,  and  to  use  said  right  of  way  and  wagon  road,  in  the  interest  of  the 
Chicago,  Milwaukee  and  Saint  Paul  Railway  Company ;  for  the  transportation  of 
persons  and  property,  to  and  from  said  railway,  over  and  across  the  Great  Sioux 
reservation.  I  beg  leave  to  state,  on  behalf  of  the  railway  company  aforesaid,  that 
it  now  desires  to  enter  upon  said  Indian  reservation  for  the  purpose  of  using  and 
enjoying  the  rights  granted  on  said  agreement,  and  it  is  now  ready  to  pay  for  such 
rights  the  sum  of  money  required  to  be  paid  by  said  '  agreement  before  the  com- 
mencement of  the  work  of  construction,'  to  wit, '  one  half  of  the  full  amount  to  be 
paid  for  the  use  and  benefit  of  said  Indians,'  being  the  sum,  as  it  seems,  Arom  the 
agreement,  of  eleven  thousand  five  hundred  and  eleven  dollars,  the  amount  resulting 
from  a  calculation  based  on  a  distance  of  one  hundred  and  eighty  and  two  tenths 
miles,  that  said  right  of  way  and  wagon  road  extends  over  and  across  said  Indian 
reservation  as  shown  and  located  upon  map  of  line  filed  with  tbe  Secy,  of  the  Interior 
and  upon  the  cost  of  six  hundred  and  forty  acres  of  land  on  the  Missouri  at  the  rate 
of  five  dollars  per  acre.  Wherefore,  I  respectfully  request  the  Secretary  of  the  Interior 
to  receive  said  payment,  or  such  other,  as  in  his  judgment,  the  agreement  requires, 
or,  direct  how  the  same  shall  be  made,  and  thereupon  to  grant  permission  to  the 
Chicago,  Milwaukee  and  Saint  Paul  Railway  Company,  its  agents  and  servants, 
contractors  and  laborers,  its  connecting  transportation  lines,  and  all  whomsoever  it 
may  designate  as  being  or  operating  in  the  interest  of  said  company  to  enter  apon 
the  said  reservation  for  the  purpose  of  exercising  and  enjoying  the  rights  set  forth. 

I  have  the  honor  to  remain.  Your  Obt.  Servt., 

J.  Lawlcb, 

for  the  Chicago,  Mihvaukeeand  Saint  Paul  Railway  Company, 

Files.    I.  D.,  2577— 1881. 

To  this  the  Secretary  of  the  Interior  replied  as  follows : 

October  7, 1881. 
Genl.  John  Lavvler, 

Genl,  Agent  of  the  Chicago,  Mil.  <f*  St,  Paul  Ry,  Co,, 

Washington,  D,  C, 

Sir  :  In  reply  to  your  letter  of  the  3rd  inst.,  asking  that  the  first  payment  from 
your  company  under  its  several  agreements  with  the  Sioux  Indians  for  the  right  of 
way  and  occupation  of  lands  for  railway  purposes  across  the  Great  Sioux  reservation 
in  Dakota  (which  agreements  four  in  number  were  approved  by  the  Department 
under  date  of  3rd  January  1881)  you  are  respectfully  informed  that,  calculating  the 
section  of  land  on  the  west  bank  of  the  Missouri  River  640  acres  at  $5  per 

acre $3200.00 

ten  stations  at  20  acres  ea.  200  acres  at  $4  per  acre 800.00 

90^  (half  length)  of  railway  tract  at  $110.00  per  mile 9911.00 

$13911. 00 

the  amount  found  due  as  first  payment  by  your  company  upon  the  basis  presented 
is  $13,911.00  taking  your  verbal  statement  of  the  averaged  quantity  of  lands  required 
for  way  stations  calculating  ten  stations  at  twenty  acres  to  the  station  for  the  first 
half  of  the  road. 

Upon  the  subject  of  the  section  of  land  on  the  west  bank  of  the  Missouri  River  it 
is  understood  between  your  company  and  this  Department  that  said  section  shall  be 
located  immediately  opposite  to  the  section  line  between  sections  29  and  30,  town- 
ship 104  N.,  R.  74  W.,  on  the  east  side  of  the  said  Missouri  River  and  that  your 
company  will  within  sixty  days  from  this  date  file  a  map  of  the  location  of  the 
said  section,  so  taken  to  be  occupied  under  the  modified  agreement  with  the  Sioux, 
giving  the  description  and  boundaries  of  said  section  to  be  in  conformity  to  the  public 
surveys. 
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With  this  anderstaDding,  upon  the  payment  of  the  sum  of  1$3,9I1.00  before  noted 
the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  will  be  allowed  to  enter 
upon  the  Great  Sioux  reservation  and  construct  and  operate  its  wagon  road  and  rail- 
way under  the  proTisions  of  the  agreements  noted. 

The  use  of  the  temporary  wagon  road  and  railway,  granted  is  permitted  to  your 
company  in  accordance  with  the  provisions  of  the  agreement  referred  to,  and  is 
intended  to  cover  all  legitimate  privileges  for  traffic  and  travel  consistent  with  such 
agreements  and  tbe  provisions  and  limitations  of  the  intercourse  laws. 

Rules  and  regulations  for  the  guidauce  of  the  said  company  will  be  duly  prepared 
and  transmitted  to  you. 

It  is  further  understood  that  any  default  in  the  stipulations  governing  the  authority 

granted  will  be  considered  safficient  caiisn  by  the  Department  for  the  revocation  of 

this  authority. 

Very  respectfully, 

S.  J.  KiRKWooD,  Secretary, 
1954-L  C,  1881.    Ind.  Mis.,  No.  23— 1881— page  422. 

Subsequently  the  company  made  an  additional  deposit  of  $1,424.76 — 
part  payment  for  the  right  of  way  through  the  Crow  Creek  reservation 
and  for  the  188  acres  east  of  the  Missouri  river,  making  in  all  the  sum 
of  $15,335.76.    Sen.  Ex.  Doc,  20. 

The  circumstances  under  which  the  money  was  deposited  by  the  com- 
pany and  received  by  the  government  is  shown  by  this  correspondence. 
It  was  not  a  deposit  as  earnest  money,  nor  a  payment  conditioned,  upon 
ratification  by  Congress,  but  it  was  made  in  fulfillment  of  its  obligation 
under  the  terms  of  the  agreements  upon  the  express  promise  of  the 
Secretary  of  the  Interior  that  upon  the  payment  of  such  sum,  the  coin- 
pany  would  be  permitted  to  enter  upon  said  reservation  and  construct 
and  operate  its  wagon  road  and  railway  under  the  provision  of  said 
agreements. 

Prior  to  the  approval  of  the  agreements  entered  into  between  the 
railway  company  and  the  Indians,  three  wagon  roads  or  routes,  as 
authorized  by  the  second  article  of  the  agreement  or  treaty  of  Septem- 
ber 26, 1876,  had  been  designated  by  the  War  Department  to  be  con- 
structed and  maintained  through  said  reservation.  In  reporting  upon 
a  letter  addressed  to  the  Secretary  of  War,  relative  to  these  wagon 
roads,  which  had  been  referred  to  this  Department,  the  Commissioner 
of  Indian  Affairs  on  March  1, 1882,  called  attention  to  the  agreements 
with  the  railway  company,  which  had  been  approved  by  the  Depart- 
ment, and  in  submitting  the  inquiry  as  to  whether  the  Indians  in  making 
said  agreements  understood  that  they  were  only  carrying  out  the  obliga- 
tion imposed  by  the  second  article  of  the  agreement  or  treaty  of  1876, 
stated  that  it  was  certain  the  railway  company  based  its  application  for 
right  of  way  upon  that  provision,  although  it  was  not  referred  to  in 
their  agreements. 

In  transmitting  this  report,  the  Secretary  of  the  Interior  said : 

Upon  full  consideratiou  of  the  sabjeot  I  am  of  opiniou  that  the  three  routes  iudi- 
cated  for  wagon  roads  westward  from  the  Missouri  River  Arom  Bismarck,  at  or  near 
Fort  Pierre,  and  from  the  Yaukton  crossing  of  the  Missouri  arc  matters  arising  under 
the  second  article  of  the  agreement  referred  to  and  that  the  stipulations  set  forth 
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in  tlie  treaty  are  a  consideration  for  such  concession.    Further,  that  any  subsequent 
agreements  for  roads  across  said  reserve  wherein  a  valuable  consideration  is  obtained, 
is  in  addition  to  any  former  existing  rights. 
Ind.  Mis.,  No.  29,  1882.    P.  151. 

From  tbis  time  it  was  understood  that  the  agreements  could  not  be 
carried  into  execution  without  ratification  by  Congress,  and  a  bill  for 
that  purpose  was  prepared  and  submitted,  but  it  failed  to  become  a  law. 

As  soon  as  it  was  ascertained  that  the  government  could  not  fulfill 
its  promise  to  the  railway  company,  upon  the  faith  of  which  the  pay- 
ment was  made,  the  money,  was  then  held  by  the  government  for  the 
use  and  benefit  of  the  railway  company  and  could  have  been  with- 
drawn, without  violating  any  agreement  with  the  Indians  or  obligation 
to  the  government.  Such  was  the  coodition  of  this  deposit  when  the 
act  of  March  2, 1889  (25  Stat,  888),  was  passed,  which  provided  for  the 
creation  of  smaller  and  separate  reservations  out  of  a  portion  of  this 
reservation  and  for  the  restoration  of  the  remainder  to  the  public 
domain.  The  act  took  effect  February  10, 1890,  having  been  accepted 
and  consented  to  by  the  Indians  and  said  acceptance  and  consent  hav- 
ing been  made  known  by  proclamation  of  the  President,  as  therein 
provided. 

The  16th  section  of  the  act,  declared  that  the  acceptance  of  the  pro- 
visions of  the  act  by  the  Indians  should  not  affect  any  agreement 
theretofore  made  with  the  Chicago,  Milwaukee  and  St.  Paul  Eaiiway 
Company,  for  right  of  way  through  said  reservation,  or  for  any  lands 
acquired  by  any  such  agreement  to  be  used  in  connection*  therewith, 
except  as  therein  provided : 

But  the  Chicago  Milwaukee  and  Saint  Paul  Railway  Company  and  the  Dakota 
Central  Railroad  Company^  shall,  respectively,  have  the  right  to  take  and  nse,  prior 
to  any  white  person,  and  to  any  corporation,  the  right  of  way  provided  for  in  said 
agreements,  with  not  to  exceed  twenty  acres  of  land  in  addition  to  the  right  of  way, 
for  stations  for  every  ten  miles  of  road;  and  said  companies  shall  also,  respectively 
have  the  right  to  take  and  use  for  right  of  way,  side-track,  depot  and  station  privi- 
leges, machine  shop,  freight-house,  round  house,  and  yard  facilities,  prior  to  any 
white  person,  and  to  any  corporation  or  association,  so  much  of  the  two  separate 
sections  of  laud  embraced  in  said  agreements;  also,  the  former  company  so  much  of 
the  one  hundred  and  eighty-eight  acres,  and  the  latter  company  so  mnch  of  the 
seventy-five  acres,  on  the  east  side  of  the  Missouri  River,  likewise  emhraced  in  said 
agreements,  as  the  Secretary  of  the  Interior  shall  decide  to  have  been  agreed  upon 
and  paid  for  by  said  railroad,  and  to  be  reasonably  necessary  upon  each  side  of  said 
river  for  approaches  to  the  bridge  of  each  of  said  companies  to  be  constmcted 
across  the  river,  for  right  of  way,  side-track,  depot  and  station  privileges,  machine- 
shop,  freight  house,  round-house,  and  y«ard  facilities,  and  no  inore: 

With  the  following  proviso  (1)  That  payment  shall  be  made  by  the  com- 
pany according  to  the  agreements  for  each  mile  of  road  and  each  acre  of 
land  which  the  company  may  take  and  use  for  railway  purposes.  (2) 
That  the  land,  shall  only  be  used  for  railway  purposes.  (3)  That  pay- 
ment shall  be  made  and  the  conditions  performed  within  six  months 
after  the  act  takes  effect,  and  (4)  That  the  company  shall  within  nine 
months  after  the  act  takes  effect  definitely  locate  its  line  of  road  includ- 
ing station  grounds  and  terminals  and  within  such  time  file  with  the 
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Secretary  of  the  Interior,  a  map  of  sach  definite  location  specifying 
clearly  the  line  of  road,  the  several  station  grounds,  and  the  amount  of 
land  required  for  railroad  purposes,  and  the  Secretary  of  the  Interior 
shall  within  three  mouths  after  the  filing  of  such  map,  designate  the 
particular  portion  of  said  sections  and  of  said  tracts  of  land  which  said 
railway  companies  may  take  and  hold  under  the  provision  of  said  act, 
and  the  company  shall  within  three  years  after  the  act  takes  effect  con- 
struct, complete,  and  put  in  operation  its  line  of  road,  and  upon  failure 
to  locate,  construct,  and  operate  the  same  within  the  time  required  by 
the  act,  the  lands  granted  for  right  of  way,  station  grounds  and  other 
railway  purposes  shall  be  forfeited  and  shall  without  further  entry  or 
further  action  on  the  part  of  the  United  States  revert  to  the  United 
States  and  be  subject  to  entry  under  the  other  provisions  of  the  act. 

After  providing  for  the  creation  of  certain  separate  reservations  the 
act  (section  21),  restored  all  other  portions  of  the  reservation,  except 
three  islands  therein  named,  to  the  public  domain  to  be  disposed  of  by 
the  United  States  to  actual  settlers  only  under  the  provisions  of  the 
homestead  law — but  provided  that  the  land  so  entered  should  be  paid 
for  at  the  rate  of  one  doUar  and  twenty-five  cents  per  acre  for  all  lands 
disposed  of  within  the  first  three  years  after  the  act  takes  effect,  at 
seventy-five  cents  per  acre  for  all  lands  disposed  of  within  the  next 
two  years  thereafter,  and  at  fifty  cents  per  acre  for  the  residue  of  the 
lands  then  undisposed  of,  also  that  such  of  said  lands  remaining  undis- 
posed of  at  the  end  of  ten  years  from  the  taking  effect  of  the  act  shall 
be  taken  by  the  United  States  at  fifty  cents  per  acre,  which  amount 
shall  be  credited  to  said  Indians  as  part  of  their  permanent  fund,  and 
shall  thereafter  be  a  part  of  the  public  domain  to  be  disposed  of  under 
the  homestead  laws  and  the  provisions  of  said  act. 

The  22d  section  of  the  act  provided, 

that  all  money  accraing  from  the  disposal  of  lands  in  conformity  with  this  act  shall 
he  paid  into  the  Treasury  of  the  United  States  to  be  applied  solely  as  follows : 

First,  to  the  reimbursement  of  the  United  States  for  all  necessary  actual  expendi- 
tures contemplated  and  provided  for  under  the  provisions  of  this  act^  and  the  cre- 
ation of  the  permanent  fund  hereinbefore  provided;  and  after  such  reimbursement 
to  the  increase  of  said  permanent  fund  for  the  purposcH  hereinbefore  provided. 

Within  the  time  required  by  the  act,  the  company  filed  with  the  Sec- 
retary of  the  Interior  a  map  of  definite  location  which  was  approved 
subject  to  the  conditions  contained  in  the  IGth  section  of  the  act,  and 
the  $15,335.76  still  being  on  deposit  with  the  Secretary  of  the  Interior, 
its  right  to  take  and  use  prior  to  any  white  person  the  land,  specified 
in  the  agreement  and  designated  by  the  maps,  for  the  purposes  contem- 
plated by  the  act,  became  complete,  subject  only  to  forfeiture  upon 
failure  to  construct,  complete,  and  put  in  operation,  the  road,  within 
three  years  from  February  10,  1890.  See  King  v.  Chicago,  Milwaukee 
and  Saint  Paul  By.  Company  14  L.  D.  167. 

The  company  haviug  failed  to  complete  the  road  within  the  time  pre- 
scribed by  the  act,  caused  a  forfeiture  of  the  lauds  reserved  to  it  under 
the  16th  section  of  the  act  of  March  2, 1889,  and  they  were  declared 
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by  proclamation  of  the  President  to  be  restored  to  the  public  domain, 
subject  to  the  provisions  of  said  act.  See  Chicago,  Milwaukee  and 
Saint  Paul  Railway  Company  10  L.  D.,  429. 

Its  right  to  take  and  use  the  said  lands  for  railway  purposes  prior  to 
any  white  person  being  thus  forfeited,  all  lands  covered  by  the  agree- 
ments, thereupon  became  subject  to  entry  under  the  provisions  of  the 
21st  section  of  said  act,  and  the  money  accruing  from  the  disposal 
of  said  lands  after  reimbursing  the  United  States  for  the  actual  neces- 
sary expenses  in  carrying  out  the  provisions  of  the  act,  has  been  placed 
or  is  subject  to  be  placed,  to  the  credit  of  said  Indians  as  a  part  of  their 
permanent  fund. 

By  the  decision  of  October  21, 1895,  it  was  held  that  while  the  pay- 
ment was  originally  in  the  nature  of  a  deposit,  when  Congress  ratified 
the  agreement,  and  the  company  acce])ted  the  conditions  imposed  by 
the  act,  it  became  an  executed  contract,  and  the  deposit  was  converted 
into  a  payment.  In  other  words  it  was  considered  as  a  purchase 
under  the  agreement  which  was  completed  upon  the  filing  of  the  maps 
designating  the  land,  and  the  payment  of  the  money,  subject  to  for- 
feiture of  the  laud  so  purchased  upon  failure  to  build  the  road  within 
the  time  prescribed  by  the  act,  and  as  the  failure  to  build  the  road 
within  the  time  prescribed  was  solely  the  default  of  the  company,  it 
cannot  recover  the  money  as  the  government  was  not  in  default. 

The  plain  purpose  of  the  act  was  to  confer  upon  the  company  the 
right  to  purchase  so  much  of  the  land  covered  by  the  agreements  as 
they  might  designate  by  maps  of  definite  location  subject  to  the 
approval  of  the  Secretary  of  the  Interior  upon  performing  certain  con- 
ditions, but  it  would  not  have  been  compelled  to  purchase  any  part  of 
laud  that  was  not  used  and  occupied  by  it,  even  if  the  conditions  bad 
been  performed.  It  was  an  option  or  privilege  that  it  might  have  exer- 
cised or  not  at  its  pleasure.  The  express  language  of  the  act  is  that 
the  company  shall 

Lave  the  right  to  take  and  nse,  prior  to  any  white  person,  and  to  any  corporatioo, 
the  right  of  way  provided  for  in  said  agreements,  with  not  to  exceed  twenty  acree 
of  land  in  addition  to  the  right  of  way,  for  stations  for  every  ten  miles  of  road;  and 
said  companies  shaU  also,  repectively,  have  the  right  to  take  and  use  for  right  of 
way,  side  track,  depot  and  station  privileges,  machine  shop,  freight  house,  round 
house,  and  yard  facilities,  prior  to  any  white  person,  and  to  any  corporation  or 
aasociation,  so  much  of  the  two  separate  sections  of  land  embraced  iu  said 
agreements. 

The  conditions  upon  which  the  right  of  purchase  could  be  exercised, 
are  that  the  company  should  within  six  months  after  the  act  takes 
effect  make  payment  for  each  mile  of  road  and  each  acre  of  ground 
taken  under  the  agreement;  that  within  nine  months  it  shall  locate  its 
line  of  road  and  designate  the  land  it  intended  to  purchase;  and  within 
three  years  it  shall  construct,  complete,  and  put  it  iu  operation.  Upon 
the  performance  of  these  conditions,  the  company  would  have  been 
entitled  to  purchase  the  land  designated  and  not  until  then.  If  it 
failed  to  perform  any  of  the  conditions  within  the  time  prescribed,  the 
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privilege  to  purchase  was  forfeited  and  the  land  whicli  bad  been  beld 
in  reservation  was  restored  to  the  pablic  domain.  This  is  the  plain  and 
obvious  meaning  of  the  act. 

It  will  be  observed  that  the  company  was  required  to  make  payment 
within  8ix  months  after  the  act  took  effect,  and  yet  it  was  allowed  nhie 
months  after  the  act  took  effect  to  designate  the  tracts  it  might  have 
the  privilege  of  purchasing.  If  a  deposit  had  been  made  sufficient  to 
cover  the  whole  amount  that  would  have  been  required  in  the  event 
that  the'  company  elected  to  purchase  all  the  land  covered  by  the 
agreements,  can  it  be  pretended  that  it  could  not  have  withdrawn  the 
surplus,  if  within  the  nine  mouths  it  should  have  designated  a  less 
area.  80  it  might  within  the  three  years  have  refused  to  purchase  any 
land  except  what  it  actually  used  in  the  construction  and  operation  of 
the  road  embracing  the  right  of  way  as  stipulated  in  the  agreements. 
The  building  of  the  road  would  have  been  a  peribrmance  of  the  con* 
ditions,  and  while  the  company  would  have  been  compelled  to  pay  for 
every  mile  of  right  of  way  taken  and  used  for  that  purpose  which 
could  have  been  appropriated  from  the  sum  deposited,  to  the  extent  of 
the  obligation  thus  incurred,  it  was  under  no  obligation,  to  purchase 
the  ground  for  station  purpose,  (unless  used)  or  the  one  hundred  and 
eighty-eight  acres  on  the  east  bank  of  the  river,  or  the  six  hundred  and 
forty  acres  on  the  west  bank  of  the  river,  but  it  would  have  had  an 
absolute  right  to  withdraw  all-  the  surplus  after  paying  for  the  right 
of  way.  * 

1^0  appropriation  of  payment  has  ever  been  made  upon  this  contract 
or  agreement,  and  the  money  deposited  by  the  company  to  be  appro- 
priated in  payment  for  the  land  whenever  it  had  performed  the  condi- 
tions upon  which  it  could  alone  have  obtained  title  was  not  subject  to 
be  so  appropriated  until  the  company  had  performed  the  conditions, 
and  applied  to  purchase  so  much  of  the  land  embraced  in  their  maps  of 
definite  location  as  it  might  have  desired  to  purchase.  As  before 
stated,  it  was  not  bound  to  purchase  any  of  the  land,  but  if  it  had 
constructed,  completed  and  put  in  operation  its  road  within  the  time 
prescribed  by  the  act,  it  would  have  been  entitled  to  purchase  so  much 
of  the  land  designated  by  its  maps  of  definite  location  as  it  desired. 
As  It  failed  to  construct,  complete  and  put  in  operation,  its  line  of  road 
within  the  three  years,  its  right  to  purchase  the  same,  prior  to  any 
white  person  was  forfeited,  and  the  lands  were  by  the  very  terms  of 
the  act  restored  to  the  public  domain  to  be  disposed  of  under  the  pro- 
visions of  said  act  for  the  benefit  of  the  Indians  and  the  proceeds  of 
sale  to  be  credited  to  the  permanent  fund. 

The  language  of  the  act  that 

the  lands  granted  for  right  of  way,  Btatiou  grounds  or  other  railway  purposes  .... 
shaU  revert  to  the  United  States  and  be  subject  to  entry  under  the  other  provisions 
of  this  act, 

upon  failure  to  perform  the  conditions,  does  not  indicate  that  definite 
location  of  the  line  of  road,  and  the  designation  of  the  lands  it  intended 
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to  purchase  was  the  completion  of  a  right  or  that  the  contract  was 
thereby  executed,  because  the  complete  construction  and  operation 
of  the  road  through  the  reservation  was  a  condition  precedent  to  the 
company's  right  of  purchase. 

The  two  preliminary  conditions  were  that  the  company  should  make 
payment  as  a  guarantee  of  the  fulfillment  of  its  obligation  to  pay  for 
every  mile  of  right  of  way  and  every  acre  of  ground  taken  under  the 
terms  of  the  agreement,  and  that  it  should  designate  the  lands  it 
intended  to  purchase.  The  performance  of  these  two  conditions  within 
the  time  required  by  the  act  reserved  the  land  from  the  operation  of 
the  other  provisions  of  the  act,  or  from  any  other  disposition  for  the 
period  of  time  in  which  the  company  might  x>6rfbrm  all  the  conditions, 
essential  to  its  right  of  purchase. 

I  have  therefore  to  advise  that  the  government  has  no  right  to  retain 
this  money,  and  that  it  should  be  returned  to  the  company,  if  it  is  still 
under  the  control  of  the  Secretary  of  the  Interior  and  subject  to  be 
withdrawn  from  the  Treasury  and  disbursed  by  his  direction  without 
the  action  of  Congress. 

Approved :  Match  3, 1898, 
C.  N.  Bliss, 

Secretary, 


DESERT  LAND  ENTRY-ACT  OF  AUGUST  4,  18QA. 

EAGAN  V.  Paulhamus. 

The  act  of  August  4, 1894,  relieving  desert  entrymen  from  annual  expenditure  dur- 
ing the  year  of  1894,  is  applicable  to  entries  made  in  said  year,  and  prior  to  the 
passage  of  said  act;  and  the  year  so  given  should  be  computed  from  the  date  of 
the  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 

(W.  V.  D.)  3, 1898.  (P.  J.  C.) 

The  record  shows  that  William  n.  Paulhamus  made  desert  land  entry 
for  the  SJ  of  Sec.  22,  T.  10  N.,  R.  22  E.,  Korth  Yakima,  Washington, 
land  district,  March  30,  1894. 

On  November  20,  1895,  John  C.  Eagan  filed  an  affidavit  of  contest 
against  the  same,  alleging,  among  other  things,  that  the  entryman  had 
failed  to  expend  one  dollar  per  acre  toward  the  reclamation  of  the  tract, 
prior  to  the  date  thereof. 

A  hearing  was  ordered  and  had  before  the  local  officers.  The  entry- 
man  admitted  that  no  yearly  proof  had  been  made  or  filed  since  the 
entry  was  made.  The  contestant  offered  testimony  showing  that 
nothing  had  been  done  by  the  entryman  toward  reclamation ;  where- 
upon tlie  entr^'^man  moved  to  dismiss  the  contest  for  the  reason,  among 
otliers,  that  the  same  was  prematurely  brought,  as  he  had  until  January 
1,  1896,  in  which  to  make  proof  of  annual  expenditure. 
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This  motion  was  sustained  by  the  local  officers,  in  the  following 
language: 

Following  the  instructions  in  circular  of  October  11, 1894,  "G"  of  Acting  Commis- 
sioner of  the  General  Land  Office,  and  approved  by  the  Honorable  Secretary  of  the 
Interior,  the  motion  is  sustained  and  the  contest  dismissed.  The  above  motion  con- 
tains oar  finding  of  facts  in  the  case. 

The  contestant  appealed,  and  your  ofiBce,  by  letter  of  June  12,  1896, 
reversed  the  action  of  the  local  officers  and  held  the  entry  for  cancella- 
tion, whereupon  tbe  ontryman  prosecutes  this  appeal,  assigning  error 
as  follows : 

1st:  Error  in  holding  that  the  contest  herein  was  not  premature. 

2nd :  £rror  in  not  holding  that  the  proof  failed  to  sustain  the  allegations  of  the 
affidavit  of  contest. 

3rd :  Error  in  not  holding  that  the  affidavit  of  contest  failed  to  state  any  sufficient 
grounds  for  contest. 

4th :  Error  in  holding  the  entry  of  the  contestee  for  cancellation  upon  the  case  as 
made  without  giving  contestee  an  opportunity  to  submit  testimony. 

5th :  Error  in  not  dismissing  the  contest  herein  and  holding  the  entry  intact. 

The  entry  in  question  was  made  under  the  amendatory  act  of  March 
3, 1891  (Sec.  2,  26  Stat.,  1095),  requiring  an  annual  expenditure  of  one 
dollar  per  acre  toward  the  reclamation  of  the  land.  The  entry  was 
made  March  30, 1894,  and  as  the  law  then  stood  proof  of  the  expendi- 
ture of  one  dollar  per  acre  should  have  been  made  on  or  before  the  cor- 
responding date  in  1895. 

On  August  4, 1894,  Congress  passed  the  following  act: 

That  in  all  cases  where  declarations  of  intention  to  enter  desert  lands  have  hcen 
filed,  and  the  four  years'  limit  within  which  final  proof  may  he  made  had  not  expired 
prior  to  January  first,  eighteen  hundred  and  ninety-four;  the  time  within  which  such 
proof  may  he  made  iu  each  such  case  is  hereby  extended  to  five  years  from  the  date 
of  filing^  the  declaration ;  and  the  requirement  that  the  persons  filing  such  declara- 
tions shall  expend  the  full  sum  of  one  dollar  per  acre  during  each  year  toward  the 
reclamation  of  the  land  is  hereby  suspended  for  the  year  eighteen  hundred  and 
ninety-four,  and  such  annual  expenditure  for  that  year,  and  the  proof  thereof,  is 
hereby  dispensed  with :  Provided,  That  within  tbe  period  of  five  years  from  filing 
the  declaration  satisfactory  proof  be  made  to  tbe  register  and  receiver  of  the  recla- 
mation and  cultivation  of  such  land  to  the  extent  and  cost  and  in  the  manner  pro- 
vided by  existing  law,  except  as  to  said  year  eighteen  hundred  and  ninety-four,  and 
upon  the  payment  to  the  receiver  of  the  additional  sum  of  one  dollar  per  acre,  as 
provided  in  existing  law,  a'^patent  shall  issue  as  therein  provided. 

Under  the  terms  of  this  act  the  entryman  claims  that  he  was  not 
required  to  do  any  work  on  the  land  for  the  year  1894,  but  that  time 
began  to  run  against  him  on  January  1, 1895,  and  he  had  all  that  year 
in  which  to  comply  with  the  law.  Your  office  held,  however,  that  this 
act  was  intended  for  the  relief  of  those  "  who  were  in  default  at  the 
date  of.its  passage,  or  who  would  be  in  default  during  the  year  1894''; 
that  this  entry  having  been  made  in  March  1894,  it  would  not  be  in 
default  till  March,  1895,  and  the  entryman  was  therefore  not  entitled  to 
relief  under  the  act. 

This  conclusion  of  your  office  seems  to  be  in  direct  opposition  to  the 
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circular  of  your  office  of  October  11, 1894  (19  L.  D.,  298),  which  was 
approved  by  the  Secretary  of  the  Interior.  In  relation  to  the  entries 
made  in  1894,  it  was  said : 

Under  the  terms  of  the  act  the  anuual  expenditares  for  the  year  1894,  and  proof 
thereof  are  dispensed  with,  consequently  parties  who  made  desert  land  entries  dur- 
ing 1894,  prior  to  the  passage  of  said  act  are  not  required  to  make  any  expenditure 
during  the  present  year,  hut  the  year  within  which  they  will  he  required  to  make 
such  expenditures  and  proof  will  hegin  January  1,  1895. 

This  circular  was  in  full  force  at  the  date  of  your  office  decision,  yet 
it  is  not  referred  to,  although  attention  was  directed  to  it,  and  the  local 
officers  in  sustaining  the  motion  to  dismiss  the  contest,  did  so  on  the 
authority  of  the  same. 

While  there  may  be  some  doubt  as  to  the  correctness  of  the  construc- 
tion of  this  statute,  yet  it  is  a  well  settled  rule  that  the  contemporaneous 
construction  of  a  doubtful  or  ambiguous  law  by  those  who  are  called 
upon  to  act  under  the  law  is  entitled  to  great  respect.  The  construc- 
tion thus  given  is  of  greater  consideration  when  under  it  parties  have 
been  induced  to  act  in  matters  affecting  property  rights.  Desert  land 
entryinen  under  circumstances  similar  to  the  one  at  bar  were  justified 
under  this  circular  in  refraining  from  doing  anything  relating  to  recla- 
mation for  the  year  1894,  and  doubtless  many  of  them  are  in  the  same 
condition  as  the  one  now  under  consideration. 

Since  the  promulgation  of  this  circular  the  Department  has  had 
occasion  to  pass  upon  the  question  as  to  whether  the  act  intended  to 
simply  include  the  calendar  year,  or  whether  by  its  terms  it  meant  the 
entry  year,  and  it  was  determined  that  Congress  intended  to  relieve 
the  entrymen  "for  one  year,  and  the  entry  year,  and  not  the  calendar 
year,  was  meant."  (Hodgson  v.  Epley,  23  L.  D.,  293;  Bandall  et  al.  r. 
Morton,  25  Id.,  150.)  To  this  extent  therefore  the  circular  has  been 
modified :  that  is,  instead  of  the  time  beginning  in  every  case  arbitra- 
rily to  run  from  January  1, 1895,  it  will  commence  to  run  one  year  from 
the  entry  year  beginning  in  1894.  For  instance,  in  the  case  at  bar  the 
entry  having  been  made  in  March,  1894,  time  would  begin  to  run  in 
March,  1895,  and  the  entryman  would  have  one  year  from  the  latter 
date,  or  until  March,  1896,  to  comply  with  the  law. 

Your  office  judgment  is  therefore  reversed. 


Wight  v.  Centbal  Pacific  R.  R.  Co. 

Motion  for  review  of  departmental  decision  of  January  13,  1898,  26 
L.  D.,  28,  denied  by  Secretary  Bliss,  March  3, 1898. 


HOMESTEAD  CON'TEST-CITIZENSIIIP-SETTI^MEXT  KIGHT. 

Weisner  v.  Clem. 

An  alien  who  for  the  last  three  years  of  his  minority  resides  in  this  country  is  quali> 
fied,  in  the  matter  of  citizenship,  as  a  homestead  settler,  without  previouii 
declaration  of  intention  to  become  a  citizen. 
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The  minor  child  of  an  alien,  who,  daring  the  minority  of  snoh  child  declares  his 
intention  to  become  a  citizen,  but  does  not  complete  his  naturalization  before 
the  child  attains  his  majority,  or  thereafter,  occupies  under  the  homestead  law 
the  status  of  one  who  has  filed  his  declaration  of  intention  to  become  a  citizen. 

A  homestead  entry  must  be  canceled  on  due  showing  of  a  prior  adverse  settlement 
right. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 

(W.  V.  D.)  .  3^1898.  (C.  J.  W.) 

Hiram  Olem  made  homestead  entry,  No.  3713,  for  the  SE.  \  of  Sec. 
23,  T.  22  N.,  R.  3  W.,  at  Enid,  Oklahoma,  on  November  4, 1893. 

On  November  6,  1893,  George  Weisner  filed  affidavit  of  contest 
against  the  entry,  alleging  prior  settlement. 

A  hearing  was  had,  and  on  June  20, 1895,  the  local  officers  rendered 
a  decision,  in  which  they  found,  in  substance,  tliat  while  plaintiff  was 
the  prior  settler,  he  did  not  follow  up  his  initial  acts  of  settlement  in 
good  faith  by  improvements  and  the  establishment  of  residence  as 
required  by  law. 

From  this  decision  Weisner  appealed,  and,  on  May  19, 1896,  your 
office  reversed  the  local  office,  hoi  ding  that  Weisner  was  the  first  settle 
and  followed  up  his  initial  acts  of  settlement  in  good  faith,  and  that 
the  entry  of  Clem  was  subject  to  the  superior  right  of  Weisner. 

The  case  is  before  the  Department  on  the  appeal  of  Clem  from  your 
office  decision. 

The  error  alleged  is,  substantially,  that  your  office  erred  in  the  con- 
clusions drawn  firom  the  facts. 

One  question  is  raised,  and  insisted  upon  now,  which  does  not  appear 
to  have  been  insisted  upon  either  before  the  local  officers  or  your  office, 
and  that  is,  that  Weisner's  first  acts  of  settlement  were  void,  because 
his  status  was,  at  the  time  of  such  acts,  that  of  an  alien,  who  had  made 
no  declaration  of  intention  to  become  a  citizen.  As  this  may  be 
regarded  as  a  preliminary  question,  it  will  be  considered  and  disposed 
of  before  the  facts  are  stated  in  reference  to  a.cts  of  settlement  and 
improvement  performed  by  the  parties. 

It  appears  that  the  plaintiff  is  foreign  born.  He  was  brought  to  this 
country  by  his  father  at  the  age  of  twelve  years,  since  which  time  both 
father  and  son  have  been  domiciled  in  this  country.  At  the  date  of 
the  hearing  the  son  was  thirty-seven  years  of  age. 

They  came  to  the  United  States  in  1870.  On  April  27, 1870,  John 
Weisner,  the  father  of  plaintiff,  made  in  the  district  court,  which  em- 
braced Pottawatomie  county.  State  of  Kansas,  his  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States,  in  due  form,  which  was 
filed.  It  appears  that  the  father,  though  continuing  his  residence  in 
the  country,  has  not  taken  out  second  papers.  The  plaintiff  states 
that  he  has  voted  and  exercised  the  rights  of  a  citizen  since  his  major- 
ity, on  the  supposition  that  his  father's  naturalization  had  been  com- 
pleted during  his  minority.    By  advice  of  his  counsel,  when  he  learned 
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his  father  had  not  taken  out  second  papers,  he  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States,  which  was  sworn  to  and 
filed  before  the  clerk  of  the  district  court  for  O  county,  Oklahoma,  on 
October  27, 1893. 

The  contention  of  counsel  for  Clem  is,  that  up  to  said  27th  of  Octo- 
ber, 1893,  the  status  of  George  Weisner  was  that  of  an  alien,  and  that 
he  took  no  benefit  from  tlie  declaration  made  by  his  father,  filed  in 
April,  1870. 

The  contention  of  counsel*  for  Weisner  is,  that  his  status  with  refer- 
ence to  citizenship  is  not  changed  by  his  declaration  of  intention  to 
become  a  citizen,  made  and  filed  in  October,  1893,  but  his  status  is  the 
same  as  that  of  his  father,  whose  declaration  of  intention  was  made 
and  filed  in  1870,  and  that  the  homestead  law  does  not  require  that  one 
alien  born,  shall  have  been  fully  naturalized  in  order  to  make  an  orig- 
inal homestead  entry,  the  qualification  for  such  entry  being  the  same 
as  for  preemption  filing — viz.,  a  declaration  of  intention  to  become  a 
citizen.  It  is  conceded  that  such  person  must  complete  his  naturaliza- 
tion before  completing  entry  ^  but  one  in  a  position  to  entitle  him  to 
full  naturalization  before  a  proper  court  may  make  homestead  entry. 

In  the  case  of  Meriam  v.  Poggi,  17  L.  D.,  579,  it  was  held  (syllabus) 
that: 

The  residence  of  an  alien  in  this  country  for  the  last  three  years  of  his  minority 
qualifies  such  person,  in  the  matter  of  citizenship,  as  a  pre-emptor,  without  previous 
filing  of  declaration  of  intention  to  become  a  citizen. 

The  minor  child  of  an  alien,  who  has  declared  his  intention  to  become  a  citizen  but 
does  not  complete  his  naturalization  before  the  child  attains  his  majority,  occupies 
under  the  pre-emption  law  the  status  of  a  person  who  has  filed  his  declaration  of 
intention  to  become  a  citizen. 

Oeorge  Weisner  comes  within  the  same  rule,  and  it  follows  that  his 
acts  of  settlement,  whatever  they  were,  are  entitled  to  just  the  same 
consideration  as  if  they  had  followed,  instead  of  preceded,  his  personal 
declaration  of  intention  to  become  a  citizen.  Having  settled  that 
plaintiff  and  defendant  are  upon  terms  of  equality  as  to  the  right  to 
make  settlement  and  entry  of  the  public  lands  under  the  homestead 
laws,  it  remains  to  consider  what  acts  were  performed  by  each,  and  in 
what  order. 

The  land  in  question  is  in  the  Cherokee  Outlet,  and  was  opened  to 
settlement,  at  noon,  on  September  16, 1893.  George  Weisner  started 
into  the  race  on  that  day  firom  the  south  line  of  the  strip,  at  a  point 
six  miles  west  of  Orlando,  and  ran  to  this  land,  stopping  on  it  about 
one  o'clock;  jumped  off  his  horse,  and  stuck  a  flag  and  stake,  his  name 
being  printed  on  the  flag;  hunted  corners  that  day  and  slept  there  that 
night;  next  day  (Sunday)  carried  some  dry  poles  to  stake,  and  started 
to  Mulhall  for  his  wagon ;  got  the  wagon,  with  some  tools  and  provi- 
sions, and  got  back  to  the  land  on  the  following  Tuesday;  got  four  logs 
and  drew  them  out  on  the  claim  about  ten  rods  from  the  creek;  notched 
them  and  laid  them  in  a  square;  dug  a  hole  a  foot  deep,  and  about  a 
foot  and  a  half  wide,  and  set  two  posts — one  large  one  about  seven 
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feet  long,  and  a  smaller  oue  about  four  feet  loiig;  ou  Wednesday  be 
helped  Mr.  Boyle  on  the  adjoiniDg  claim;  got  the  number  of  his  claim, 
and  started  to  Perry,  Wednesday  evening,  to  file;  when  he  reached 
there,  found  the  land  was  in  the  Enid  district;  he  then  went  to  Orlando 
to  meet  John  Boyle  who  gave  him  a  letter  from  his  wife  calling  him  home ; 
he  arranged  with  Boyle  to  take  his  tieam  and  go  to  Enid  and  see  about 
filing,  and  then  go  to  the  claim  and  do  some  breaking;  went  home  and 
returned  between  the  15th  and  20th  of  October;  found  that  his  logs 
had  been  removed  and  he  laid  some  two  by  four  lumber  ou  the  ground 
and  plowed  around  it;  went  to  Enid,  and  remained  until  he  fouud  his 
claim  had  beeu  filed  on,  when  he  immediately  filed  his  contest  and 
returned  to  the  claim;  remained  there  four  or  five  days,  eating  and 
sleeping  on  it;  procured  more  lumber  and  built  a  dugout;  went  back  to 
Kansas  to  make  preparation  to  move;  husked  his  corn,  hauled  it  to 
market  and  sold  what  effects  he  could  not  move  and  prepared  to  move 
early  in  February,  1894,  but  on  account  of  a  snow  storm  did  not  start 
until  the  25th  of  February.  Had  a  car  loaded  with  stock,  implements, 
household  effects  and  corn,  which  reached  Perry  the  28th  of  February; 
carried  two  loads  to  the  claim  on  that  day,  and  two  each  day  for  two 
succeeding  days.  Plowed  a  half  acre  for  a  garden,  and  commenced  a 
frame  house,  which  was  completed  the  latter  part  of  March.  When  he 
left  Kansas,  in  February,  his  wife  went  to  stop  with  her  parents,  until 
he  reached  the  claim  and  prepared  for  her.  The  latter  part  of  March 
he  received  notice  that  his  wife  and  child  were  sick,  and  went  to  look 
after  them.  Found  his  wife  and  little  boy  confined  to  the  bed. 
Bemained  with  them  two  weeks,  and  as  soon  as  they  were  able  to 
travel  carried  them  to  the  claim,  reaching  it  April  24, 1894,  where  they 
have  since  remained.  Has  a  house,  cellar,  well,  chicken  house,  unfin- 
ished stable,  pair  of  mules,  two  cows,  two  shoats,  wagon  and  harness, 
and  two  plows. 

Olem  was  not  in  the  race  for  land,  but  went  upon  this  land,  in  com- 
pany with  A.  J.  Ferguson,  the  first  time  on  October  3, 1893.  On  that 
day  he  stuck  three  stakes,  on  which  he  nailed  boards,  with  the  words 
written  thereon :  ''Taken  by  H.  Clem,  October  3, 1893.^'  He  claims  to 
have  found  no  evidence  of  settlement  upon  it  at  that  time.  He  remained 
that  night  upon  it,  and  returned  to  Enid  next  day.  Game  back  the 
5th,  with  two  of  his  boys  and  Ferguson,  and  remained  there  in  a  tent, 
until  the  11th  or  13th  of  October.  While  there  he  commenced  a  cellar, 
sixteen  by  eighteen  feet,  and  dug  it  to  the  depth  of  about  two  feet. 
Went  to  Pond  Creek  for  provisions,  and  returned  to  the  claim  October 
27th,  and  up  to  that  time  found  no  improvements,  except  his  own,  on 
the  land.  Was  on  the  land  again  November  2, 1893,  and  remained 
until  next  day,  when  he  saw  a  small  plat  of  ground  with  two  furrows 
plowed  around  it.  Mr.  Ferguson  told  him  the  man  who  did  the  plow- 
ing claimed  the  land.  Saw  a  small  hole  dug.  He  returned  to  Enid, 
and  filed  on  the  4th  of  November.  Did  not  come  back  till  March  26, 
1894,  when  he  found  a  dugout  had  been  built,  and  some  breaking  was 
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being  done  by  a  man  by  the  name  of  Leathers.  He  (Clem)  then  com- 
menced a  dugoat,  which  he  completed  and  moved  into  himself  April  14, 
and  moved  his  family  in  April  18, 1894,  where  he  has  since  resided.  He 
explains  his  absence  from  November  2, 1893,  to  March  26, 1894,  by  the 
sickness  and  death  of  his  danghter  daring  this  interval,  and  his  want 
of  means.  He  established  residence  April  18, 1894,  a  few  days  before 
expiration  of  six  months  from  his  entry. 

Weisner  broke  np  his  former  home,  and  moved  his  effects  into  his 
dngont  about  March  4, 1894,  and  his  residence  was  established  at  that 
date,  although  his  wife  and  child  did  not  get  there  until  April  24, 
1894,  on  account  of  their  detention  by  sickness  on  the  way.  It  appears, 
therefore,  from  the  record  that  he  was  the  first  to  initiate  a  claim  to  the 
laud  by  acts  of  settlement  and  the  first  to  establish  residence  upon  it, 
and  that  Gleni  had  notice  of  a  claim  by  some  one  else  before  he  made 
his  entry  and  before  he  made  any  improvements  of  value. 

Looking  to  the  group  of  facts,  which  show  Weisner's  acts  and  con- 
duct in  reference  to  the  land  from  the  time  he  started  into  the  race  to 
the  time  he  established  residence,  nothing  is  found  which  manifests  an 
intention  to  abandon  the  claim,  or  justifies  the  conclusion  that  he  was 
acting  in  bad  faith.  His  longest  absence  at  any  time  was  no  longer 
than  that  of  Clem,  and  each  accounts  for  such  absence  by  showing 
providential  cause. 

It  may  be  said  of  the  charge  of  laches  in  this  case,  that  the  facts 
place  the  parties  upon  terms  of  equality,  and  neither  can  obtain  advan- 
tage over  the  other  on  this  ground. 

Your  office  decision  holding  Clem's  entry  subject  to  Weisner's  supe- 
rior right  to  enter,  upon  proper  application,  is  affirmed. 


Madsen  v.  Cbntbal  Paoipic  R.  R.  Co. 

Motion  for  review  of  departmental  decision  of  January  7,  1898,  26 
L.  D.,  15,  denied  by  Secretary  Bliss,  March  3, 1898. 


PRACTICE-ORDER  FOR  HEARING— MOTION  FOR  REVTfi^V. 

Hacknby  bt  al.  V.  Thomas. 

There  is  no  authority  in  the  Rulea  of  Practice  for  the  review  of  an  order  of  the  Sec- 
retary directing  a  hearing ;  if  a  revocation  of  snch  order  is  sought,  an  application 
therefor  must  be  addressed  to  the  supervisory  authority  of  the  Secretary. 

Seeretnry  Bliss  to  the  Oanimissioner  of  the  General  Land  Office^  March 
(W.  V.  'D.)  4,  1898.  (0.  J.  W.) 

On  September  25, 1893,  W.  M.  Thomas  made  homestead  entry  for  the 
SB.  i  of  Sec.  32,  T.  27  N.,  R.  2  E.,  at  Perry,  Oklahoma.  Ooancil  G. 
Orawford  made  application  to  enter  the  same  land,  by  mail,  which  was 
received  at  the  local  office  September  23, 1893,  bnt  was  not  acted  apon 
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until  after  the  entry  of  Thomas  was  allowed  of  record,  when  it  was 
reject^ed  for  conflict  therewith. 

On  October  21,  1893,  William  M.  Hackney  tiled  affidavit  of  contest 
against  the  entry,  alleging  prior  settlement. 

October  24,  1893,  Council  G.  Crawford  filed  affidavit  of  contest 
against  said  entry,  alleging  both  prior  application  to  enter  and  settle- 
ment prior  to  that  of  any  other  person. 

A  hearing  was  ordered,  at  which  Thomas  failed  to  appear  and  was 
adjudged  in  default,  and  hearing  proceeded  between  Hackney  and  Craw- 
ford. The  register  and  receiver,  without  a  finding  as  to  which  party 
settled  first,  recommended  a  division  of  the  land  between  the  parties. 
Both  parties  appealed,  and,  on  April  4, 1896,  your  office  considered  the 
case  aud  expressed  the  opinion  that  it  could  not  be  determined  who  was 
the  prior  settler  as  between  Hackney  and  Crawford,  and  awarded  a 
division  of  the  land  between  them.  Both  parties  again  appealed,  and, 
on  January  6, 1898,  the  Department,  without  final  action  on  the  appeals, 
remanded  the  case  for  further  hearing. 

Counsel  for  William  N.  Hackney  has  filed  a  motion  for  review  of  said 
departmental  order,  which  is  an  interlocutory  order,  and  makes  no  final 
disposition  of  the  case. 

It  was  decided  in  the  case  of  Lee  v.  Kuhlman  (24  L.  D.,  400),  that 
there  is  no  authority  in  the  Rules  of  Practice  for  the  review  of  an  order 
of  the  Secretary  of  the  Interior  directing  a  hearing.  If  a  revocation  of 
such  order  is  sought,  it  must  be  addressed  to  the  supervisory  authority 
of  the  Secretary. 

Even  if  the  present  motion  be  treated  as  an  application  to  the  super- 
visory authority  of  the  Secretary,  no  satisfactory  reason  is  shown  for 
the  revocation  of  the  order. 

The  motion  is  denied. 


ALASKAN  LANDS— CHARACTER  OF  OCCUPANCY-PAYMENT. 

John  G.  Brady. 

An  entry  of  land  in  Alaska  for  purposes  of  trade  and  manufacture  must  be  limited 
to  the  land  possessed  aud  occupied  for  such  purposes  alone,  when  taken  in  the 
form  prescribed  by  the  statute,  and  not  include  lands  used  for  agricultural  pur- 
poses incidental  to  the  business  of  the  purchaser. 

Sections  2339  and  2340  of  the  Revised  Statutes  are  part  of  the  general  land  laws, 
and  are  not  operative  in  Alaska,  except  in  so  far  as  they  relate  to  mining  claims 
and  the  rights  incident  thereto. 

There  is  no  statutory  authority  for  accepting  in  payment,  for  lauds  purchased  for 
trade  aud  manufacture,  the  certificates  issued  on  aceouut  of  the  deposit  made  to 
secure  the  survey  of  said  land. 

Paragraph  5,  of  the  circular  regulations  of  June  3, 1891, 12  L.  D.,  583,  revoked. 

Secretary  Bliss  to  the  Commissiorher  of  the  General  Land  Office^  March 
(W.  V.  D.)  4,  1898,  (B.  B.,  Jr.) 

This  is  an  appeal  by  John  G.  Brady  from  yoar  office  decision  of  Feb- 
ruary 19,  1896,  in  the  matter  of  his  cash  entry  No.  10,  made  May  2, 
12209— VOL  26 20 
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1894,  survey  No.  6^,  of  one  liundred  and  sixty  acres  of  land  in  the  dis- 
trict of  Alaska,  under  sections  12  to  14,  act  of  March  3,  1891  (20  Stat, 
1095),  which  provide  for  the  sale  of  lauds  iu  Alaska,  then  or  thereafter 
possessed  and  occupied  "  for  the  purpose  of  trade  or  manufactures.'^ 

Your  office  decision  holds,  that,  as  construed  by  the  Department 
(Instructions  of  May  4,  1895,  20  L.  D.,  434),  the  legislation  above  indi- 
cated authorizes  the  sale  of  only  such  public  lan<ls  iu  Alaska,  as  are 
actually  occupied  for  purposes  of  trade  or  manufacture;  that  the  laud 
so  occupied  by  Mr.  Brady  is  only  a  small  portion — about  twenty  acres— 
of  that  entered;  that  he  must  limit  the  area  of  his  entry  to  land  cov- 
ered by  his  improvements  and  essential  to  the  conduct  of  his  business; 
and  that  in  default  of  the  necessary  steps  to  secure  a  re  survey  and 
restrict  his  claim  to  such  area  within  sixty  days  from  notice,  his  entry 
will  be  canceled.  It  is  conceded  in  the  appeal  that  the  land  actually 
occupied  by  Brady's  improvements  does  not  exceed  twenty  acres;  but 
it  is  represented  that  he  needs  the  balance  of  the  land  entered  for  pas- 
turage and  the  growing  of  hay  for  the  hoi  ses  and  cattle  employed  in 
his  business;  and  it  is  therefore  contended  that  he  is  entitled  under 
the  law  to  enter  and  receive  patent  for  the  entire  one  hundred  and  sixty 
acres. 

The  land  claimed  by  Brady  lies  about  one  half  mile  northwest  of  the 
village  of  Sitka,  Alaska,  and  fronts  immediately  on  Sitka  harbor  for  a 
distance  of  nearly  one  half  mile.  Its  shape  is  quite  irregular,  not  only 
by  reason  of  the  indentations  of  the  coast  line,  but  of  an  indentation 
on  the  northwest  corner  caused  by  the  claim  of  Hugh  Patton,  which 
separates  the  northern  portion  of  the  Brady  tract  from  the  immediate 
coast  line,  and  of  a  very  extensive  indentation  due  to  Swan  Lake,  a 
meandered  body  of  fresh  water  covering  an  area  of  between  fifteen 
and  twenty  acres,  which  penetrates  the  tract  from  the  south  for  three- 
fourths  of  the  distance  thence  toward  the  north  line. 

The  improvements  of  Brady  at  the  date  of  the  entry,  except  the 
fences  which  enclose  most  of  the  land,  consisted  of  a  steam  sawmill,  a 
lumber  yard,  boat  house,  blacksmith  shop,  the  dwelling  house  occupied 
by  him  and  his  family,  houses  for  his  foreman,  head  sawyer,  and  other 
employees,  stables  for  stock,  and  other  small  outbuildings.  These  were 
valued  in  the  final  proof  at  $12,000,  and  the  business  done  upon  the 
land,  consisting  of  the  manufacture  and  sale  of  lumber,  was  estimated 
to  amount  to  about  96,000  per  annum.  In  a  supplemental,  corroborated 
affidavit,  filed  here  April  27, 1897,  claimant  states  that  he 

has  constructed  at  a  great  expeuse,  a  stone  roadway,  extending  Arom  his  steam  saw- 
mill  to  the  southwest  corner  of  his  claim,  and  to  within  a  short  distance  of  the  town 
of  Sitka.  He  has  also,  by  much  hard  Inhor,  cleared  much  of  the  laud  from  the 
stumps,  to  enable  him  to  fit  up  a  meadow  for  the  raising  of  hay,  for  the  feeding  of 
his  horses  and  cattle  during  the  winter  months.  Much  of  the  land  embraced  by  his 
claim,  especially  that  portion  lying  immediately  west  of  the  artificial  lake,  known 
as  Swan  Lake,  is  boggy  with  a  heavy  clay  subsoil  covered  by  a  laj'er  of  peat,  and, 
since  the  heavy  timber  was  cleared  away  many  years  ago,  by  the  Russians,  haa 
become  a  vast  cranberry  marsh  yielding  affiant,  and  the  natives,  a  considerable 
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Teveiine,  the  berries  though  smaU,  bciug  of  the  most  excellent  qaality.  Affiant  is 
now  engaged  in  clearing  the  stumps  from  the  dryest  portions  of  the  boggy  land  and 
draining  it  for  the  purpose  of  converting  it  into  meadow  laud.  Tiie  other  portions 
of  the  claim  which  are  not  boggy  or  marshy  and  which  are  not  used  for  manufactur- 
ing iMirposes,  affiant  uses  for  grazing  his  animals,  which  he  uses  for  hauling  1  amber 
and  timber  from  his  steam  sawmill  to  the  wharves  which  he  has  constructed. 

Affiant  is  enlarging  his  business  by  adding  that  of  curiug  and  packing  cod,  her- 
ring, and  halibut  and  the  canning  of  salmon,  all  of  which  fish  are  very  abundant  in 
the  bay  during  the  proper  season,  and  affiant  intencls,  in  time,  and  as  soon  a8  he  can 
raise  sufficient  capitsil,  to  engage  wholly  in  the  business  of  curiug,  packing,  and 
cauiiiug  fish,  conductin:^  the  business  upon  the  land  embraced  by  said  cash  entry 
No.  10.  It  will  be,  and  now  has  become  absolutely  necessai-y  for  him  t(»  have  the  use 
of  the  water  supply  upon  the  160  acres  to  successfully  carry  on  his  business,  and  ha 
has  made  arrangements  for  piping  the  water  from  the  creek  (which  flows  through 
the  northern  part  of  his  claim)  to  his  mills,  and  packing  and  canning  factories  for 
the  proper  cleansing  of  the  fish,  and  for  steam  purposes,  as  well  as  for  the  ])urpo6e  of 
protection  against  tires  and  conflagrations. 

It  does  not  appear,  however,  that  claimaut  has  actually  engaged  in  the 
packing  or  canning  of  fish  on  the  tract  he  claims,  nor  that  he  has  made 
any  expenditure  of  money  or  labor  in  that  direction.  In  claimant's 
own  testimony,  taken  December  8,  1893,  being  part  of  the  final  proof 
upon  which  his  entry  was  allowed,  there  appears  the  following: 

Quest.  4  :  State  what  actnal  use  and  occupancy  of  said  lands  as  a  trading  post  or 
formauufsicturing  puqiosesor  a  cannery  or  fishing  station  has  existed  since  you  have 
known  it  and  by  whom? 

Ans.  4 :  The  only  use  of  said  lauds,  known  to  the  applicant  has  been  for  the  purpose 
of  a  steam  sawmill  owned  and  operated  by  myself. 

The  same  question  was  answered  in  substantially  the  same  language, 
at  the  same  time,  by  claimant's  other  witnesses.  Hie  evidence  shows 
that  all  of  claimant's  improvements,  except  iwrtions  of  his  fence,  are 
near  the  meandered  coast  line  of  Sitka  harbor  and  are  embraced  within 
a  distance  of  about  one  quarter  of  a  mile  along  such  line;  that  is, 
within  but  little  moi-e  than  one  half  the  coast  line  included  in  his  claim. 

The  law  immediately  in  point  is  that  part  of  section  12  of  said  act 

which  reads: 

That  any  citizen  of  tlie  United  States  twenty-one  years  of  age,  and  any  association 
of  such  citizens,  and  any  corporation  incorporated  under  the  laws  of  the  United 
states,  or  of  any  State  or  Territory  of  the  United  States  now  authorized  by  law  to 
hold  lands  in  the  Territories  now  or  hereafter  in  possession  of  and  occupying  public 
lands  in  Alaska  for  the  purpose  of  trade  or  manufactures,  may  purchase  not  exceed- 
ing one  hundred  and  sixty  acres,  to  be  taken  as  near  as  jiraoticable  in  a  square  form, 
of  such  land  at  two  dollars  and  fifty  cents  per  acre. 

The  question  at  issue  therefore,  under  the  appeal,  is  whether  claim- 
ant's possession  and  occupancy  are  such  as  to  entitle  him  to  purchase 
and  receive  patent  for  all  the  land  claimed,  or,  in  other  words,  whether, 
for  the  purpose  of  manufacturing  lumber  and  trading  in  lumber — for 
these  are  the  only  manufacturing  and  trading  shown  to  have  been  car- 
ried oil  upon  the  land — claimant  has  been  in  actual  possession  and 
occupation  of  the  entire  one  hundred  and  sixty  acres. 

That  Congress  intended  to  limit  the  amount  of  land  which  might  be 
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acquired  in  Alaska  by  a  daimaut  uuder  sections  12  tol4of  said  act,  to  the 
area  actually  occupied,  when  taken  in  a  square  form  or  as  nearly  so  lu 
practicable,  seems  to  be  clearly  expressed  by  the  language  used  in  section 
12,  and  hereinbefore  set  out.  This  legislation  was  evidently  adopted 
to  meet  the  exigencies  of  the  then  prevailing  conditions  in  Alaskai — to 
enable  parties  engaged  in  trade  or  manufacture  to  acquire  the  lands 
possessed  and  occupied  by  them  for  such  purposes.  This  legislation 
was  unique  in  the  history  of  legislation  relative  to  the  disposal  of  the 
public  lands.  Although  the  limitation  as  to  the  maximum  quantity  of 
land  which  can  be  acquired  thereunder  is  sufficiently  liberal  to  meet 
the  largest  reasonable  requirement  of  trade  or  manufacture  likely  to 
arise,  still,  it  is  evident  from  the  language  employed  that  the  extent  of 
the  purchase  is  in  every  case  to  be  limited  to  the  land  which  is  pos- 
sessed and  occupied  by  claimant  for  these  purposes.  (Catholic  Bishop 
of  Nesqually  r.  Gibbon,  168  U.  S.,  155.)  The  disposition  of  Congress 
has  been  to  restrict  legislation  relative  to  the  disposal  of  the  pablic 
lands  in  Alaska  to  lands  of  a  specific  character,  or  used  for  specific 
purposes.  The  laws  relative  to  the  possession,  incident  rights,  and  dis- 
posal of  mining  lands,  were  made  operative  in  that  district  in  1884,  but 
none  of  the  numerous  other  laws  relating  to  the  disposal  of  the  poblic 
lands  elsewhere  were  put  in  force  there  (section  8,  act  of  May  17,  1884, 
23,  Stat.,  24).  In  the  judgment  of  Congress  the  conditions  did  not 
require  the  extension  of  the  agricultural  and  other  public  land  laws  to 
that  district. 

There  is  no  provision  of  law  whereby  title  may  be  acquired  to  public 
lands  in  Alaska  for  the  puri)ose  of  growing  fruit,  wild  or  domestic,  or 
of  raising  any  agricultural  crop,  such  as  grain,  or  hay,  or  of  grazing 
thereon  horses  or  cattle.  Such  pursuits  are  horticultural  and  agricul- 
tural in  their  nature  and  are  not  within  the  meaning  of  the  words 
<^  trade  or  manufactures."  The  horticulturist  or  agriculturist  is  not 
regarded  as  a  tradesman,  nor  does  his  pursuit  class  him  with  the  trader 
or  manufacturer  in  the  general  and  ordinary  acceptation  of  these  words. 
Neither  does  the  language  of  the  act  of  1891  warrant  the  conclusion 
that  it  was  the  intention  of  Congress  to  authorize  the  trader  or  mana- 
facturer  in  Alaska  to  acquire,  as  incident  to  his  business,  any  land  in 
that  district  for  raising  hay,  grazing,  or  fruit-growing  purposes,  for 
which  purposes,  as  it  would  appear,  claimant  has  entered,  and  now  asks 
patent  to  the  major  part  of  the  land  he  claims.  Claimant's  entry  must 
therefore  be  limited  to  the  land  possessed  and  occupied  by  him  for  the 
purposes  of  trade  or  manufacture,  when  taken  in  the  form  prescribed 
by  the  statute.  In  harmony  with  these  views,  see  paragraph  20  of  cir- 
cular regulations  of  June  3, 1891  (12  L.  D.,  583) ;  Instructions  of  May  4, 
1895,  supra)  McCollom  Fishing  and  Trading  Co.  (23  L.  D.,  7);  Charles 
A.  Johnson  et  al.  (ibid.,  283) ;  South  Olga  Fishing  Station  (24  L.  D., 
314);  and  Alfred  Packennen  (26  L.  D.,  232). 

To  limit  the  entry,  however,  to  twenty  acres  of  the  land  claimed,  as 
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your  office  decision  proposes,  aud  at  the  same  time  include  all  the 
buildings  claimant  uses  for  the  purposes  allowed  would  not  meet  that 
provision  of  section  12  which  requires  the  land  "to  be  taken  as  near 
as  x>racticable  in  a  square  form."  No  sufficient  reason  appears  why 
claimant  should  not  be  allowed  to  take  enough  land  to  include  all  his 
buildings,  in  an  approximately  square  form.  This  can  be  accomplished 
by  permitting  him  to  take  the  land  bounded  substantially  as  follows: 
commencing  at  comer  No.  1,  thence  following  the  meandered  coast  line 
on  the  southwest  to  corner  No.  6,  thence  by  a  line  to  be  run  to  a  point 
on  the  meander  line  of  Swan  Lake  about  135  feet  north  of  corner  No. 
16,  thence  southeasterly  following  the  meander  line  of  Swan  Lake  to 
Corner  No.  19,  and  thence  southwesterly,  by  a  line  to  be  ran,  to  corner 
No.  1,  the  place  of  beginning.  This  will  give  claimant  about  fifty  acres 
of  land  and  will  also  afford  him  access  to  the  water  supply  of  Swan 
Lake.  It  will  be  iiecessary,  of  course,  for  him  to  have  his  survey 
amended  accordingly. 

As  this  limitation  of  the  entry  of  Mr.  Brady  will  leave  the  source  of 
8upi)ly  of  Swan  Lake  unobstructed  and  will  not,  so  far  as  appears, 
interfere  with  the  use  of  the  water  of  the  lake  by  any  other  person,  it 
is  only  deemed  necessary  to  refer  to  that  part  of  your  office  decision 
concerning  the  right  to  the  use  of  such  water  claimed  by  Messrs  W.  E. 
and  W.  P.  Mills,  for  milling  purposes  (as  set  out  in  said  decision  and  in 
their  letter  of  July  27, 1895),  for  the  purpose  of  correcting  error  therein. 
It  is  there  held  that  <<  whatever  rights  Messrs  Mills  have  may,  it  seems, 
be  insisted  upon  under  the  provisions  of  sections  2339  and  2340  U.  S. 
R.  S."  These  sections  are  part  of  the  general  land  laws  of  the  United 
States  and  are  not  in  operation  in  Alaska  except  in  so  far  as  they  relate 
"to  mining  claims  and  the  rights  incident  thereto."  To  that  extent, 
only,  they  were  made  applicable  to  public  lands  in  Alaska  by  section  8 
of  the  act  of  May  17,  1884,  supra.  In  that  section  Congress  expressly 
declined  to  further  extend  their  application.  The  legislation  contained 
in  the  act  of  March  3,  1891,  stipraj  affords  no  warrant  for  any  extension 
of  the  application  of  sections  2339  and  2340  lievised  Statutes,  to  public 
lands  in  Alaska.  These  two  acts  contain  all  the  legislation  relative  to 
public  lands  in  that  district. 

The  papers  in  this  case  disclose  the  fact  that  there  were  accex)ted  by 
the  local  office,  in  part  payment  for  the  land  entered,  certificates  of 
deposit  amounting  to  $358,  issued  by  the  Assistant  Treasurer  of  the 
United  States  at  San  Francisco,  for  money  deposited,  as  required  by 
section  13  of  the  act  of  March  3, 1891,  supra^  to  defray  the  cost  of  sur- 
vey. The  balance  of  the  $400  necessary  to  pay  for  the  land,  that  is, 
$42.00,  was  paid  in  cash.  These  certificates  were  accepted  and  applied 
in  part  payment  for  the  land  in  pursuance  of  paragraph  numbered  5  of 
the  regulations  of  June  3, 1891,  supra,  which  reads: 

The  triplicate  certificate  of  deposit  will  be  receivable  in  payment  to  the  extent  of 
the  amonnt  of  such  certificate,  for  the  land  purchased,  the  surveying  of  which  is 
paid  for  ont  of  such  deposit,  as  provided  in  section  2403  of  the  Revised  Statutes. 
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As  the  result  of  a  very  careful  consideration  of  the  subject^  the 
Department  is  well  convinced  tliat  there  is  nothing  in  the  act  of  March 
3,  1891,  or  in  any  other  legislation  by  Congress,  to  authorize  the  fore- 
going regulation,  or  the  acceptance  of  said  certificates  as  part  payment 
for  the  land.  Section  13,  after  providing,  in  effect,  that  ux>on  due 
application  the  United  States  Marshal,  ex  officio  surveyor  general  of 
Alaska,  shall  make  an  estimate  of  the  cost  of  survey  of  the  land 
claimed  and  of  the  cost  of  the  clerical  work  necessary  to  be  done  in 
his  office,  further  provides  that  on  the  receipt  of  the  estimate  the 
applicant — 

shall  deposit  the  amoant  iu  the  Tuited  States  depository,  as  is  required  by  section 
numbered  twenty-four  hundred  and  one,  relating  to  deposits  for  snrveys. 

Continuing,  the  next  paragraph  of  the  same  section  provides  for  the 
making  of  the  survey,  after  the  receipt  by  the  ex  officio  surveyor  general 
of  the  certificates  of  deposit,  and  for  the  transmittal  of  the  approved 
field  notes  and  plats  thereof  to  the  Commissioner  of  the  General  Land 
Office.  Upon  the  approval  of  the  field  notes  and  plats  by  such  Com- 
missioner, and  within  six  months  after  notice  thereof,  as  provided  in 
the  third  paragraph  of  the  same  section,  the  applicant  must  pay  for 
the  land  "to  the  said  United  States  marshal,  ewto^iV)  surveyor  general.'' 

The  foregoing  statement  comprises,  in  biief,  the  provisions  of  section 
13  relative  to  the  survey  of  the  land  and  payment,  separately,  of  the 
cost  of  survey  and  the  price  of  the  land.  The  price,  as  hereinbefore 
appears,  is  fixed  by  section  12. 

These  provisions  do  not  contain  any  authority  for  crediting  the  appli- 
cant, toward  the  payment  for  the  land  itself,  with  any  jiart  of  the  fund 
deposited  by  him  to  pay  for  the  survey.  In  the  order  laid  down  by  the 
statute,  the  applicant  must  first  i)ay  for  the  survey,  and,  finally,  upon 
completion  of  the  survey  and  within  the  time  indicated,  must  pay  for 
the  land.  In  the  Jibsence  of  a  plain  provision  of  law  to  the  contrary, 
it  would  seem  too  clear  to  admit  of  cavil  that  Congress  intended  that 
both  the  expense  of  the  survey  and  the  price  of  the  land  should  be 
paid  by  the  applicant.  The  reference  in  section  13  to  section  2401, 
Kevised  Statutes,  and  the  connection  between  the  latter  section  and 
section  2403,  Revised  Statutes,  upon  which  the  regulation  in  question 
would  seem  to  be  founded,  do  not  warrant  a  difiFerent  conclusion. 

Section  2401  as  it  stood  when  the  act  of  1891  was  passed,  and  thenc« 
until  August  20,  1894,  reads: 

WIhmi  the  settlers  in  any  to>vnship,  not  mineral  or  reserved  by  government,  desire 
a  survey  made  of  the  same,  under  the  authority  of  the  surveyor  general,  and  Hie  an 
application  therefor  in  writing,  and  deposit  in  a  proper  United  States  depository, 
to  the  credit  of  the  United  States,  a  sum  sufficient  to  pay  for  such  survey,  together 
with  all  expenses  incident  thereto,  without  cost  or  claim  for  indemnity  on  the  Uuit^^d 
States,  it  mfiy  be  lawful  for  the  surveyor  geueral,  under  sueh  iustructions  as  may  he 
given  him  by  the  Commissioner  of  the  General  Land  Offiee,  and  in  accordance  with 
law.  to  survey  such  township  and  make  return  thereof  to  the  general  and  proper 
local  land  office,  provided  the  township  so  proposed  to  be  surveyed  is  within  the 
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range  of  the  regular  progreBs  of  the  public  surveys  embraced  by  existiDg  standard 
Hues  or  basics  for  tbe  township  and  siibdivisioiial  surveys. 

So  much  of  section  2403  as  is  in  point,  and  as  it  stood  during  the 
same  ]K»riod,  reads: 

Where  settlers  make  deposits  in  accordance  with  tbe  provisions  of  section  twenty- 
fonr  hundred  and  one^  the  amount  so  deposited  sball  go  in  part  payment  for  their 
lands  situated  in  the  townships,  tbe  surveying  of  which  is  paid  for  out  of  Hucfa 
deposits. 

Tliese  provisions  are  part  of  tlie  general  land  laws  of  tbe  United 
States.  They  present  a  genej*al  plan  of  operation  which  has  never 
been  put  in  force  in  Alaska.  The  conditions  there  are  still  such — and 
these  conditions  were  known  to  (3ongress  when  the  act  of  1891  was 
passed — as  to  absolutely  preclude  the  application  of  such  plan  to  Alaska. 
There  are  in  Alaska  no  ^^  existing  standard  lines  or  bases  for  the  town- 
ship and  subdivisional  surveys/'  Without  these,  township  lines  could 
not  be  run.  There  are  hence  no  townships  there.  No  such  survey  as 
is  contemplated  by  section  2401  can  now  be  nnule  in  Alaska.  It  is  to 
"deposits"  made  by  "settlers  ....  in  a-ccordance  with  the  provisions 
of  section  twenty-four  hundred  and  one,"  and  to  such  deposits,  only, 
that  the  provision  of  section  24(K$,  authorizing  their  acceptance  "in 
part  payment,"  etc.,  applies. 

Again,  the  provisions  of  these  sections  (2401  and  240«3),  both  as  to 
surveys  and  deposits,  as  is  also  true  of  the  amendments  to  thiMn  by  the 
act  of  August  20,  1894  (28  Stat.,  423),  relate  only  to  lands  taken,  or  to 
be  taken,  by  legal  subdivisions,  and  not,  therefore,  to  lands  in  Alaska, 
where  there  are  no  legal  subdivisions,  and  where  lands  can  not  be  so 
taken. 

The  extension  of  the  regular  system  of  the  public  surveys  over  the 
public  domain  has  long  been  regarded  as  a  function  of  the  government 
and  to  be  performed  at  the  public  expense,  and  appropriations  there- 
for are  annually  made  by  Congress.  When  these  public  surveys  are 
exteudeil  at  private  expense,  as  is  permitted  to  be  done  by  section  2401, 
it  is  recognized  as  only  just  and  proper  that  the  expense  should  be  repaid 
by  the  government,  as  is  provided  in  section  2403.  Dittering  from  the 
survey  contemplated  by  section  2401,  a  survey  under  section  13  is  no 
part  of  the  regular  survey,  but  is  special  and  isolated  and  serves  no 
purpose  except  that  of  identifying  the  particular  land  desired  to  be 
purchased.  It  does  not  assist  the  government  by  diminishing  either 
the  labor  or  the  expense  of  making  or  extending  the  regular  surveys  in 
that  vicinity.  In  such  case,  as  in  the  instance  of  a  mining  claim  not 
taken  according  to  legal  subdivisions,  the  expense  is  to  be  borne  by  the 
applicant  for  the  survey,  and  there  is  no  authority  for  reimbursement 
by  the  government. 

The  provision  in  section  13  directing  the  deposit  is  a  requirement 
made  upon  the  applicant  for  the  survey,  and  at  the  same  time  is  an 
authority  under  which  the  depositary  must  receive  the  deposit,  and  it 
is  nothing  more.    Stated  fully,  in  view  of  the  reference  to  section  2401, 
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the  requirement  upon  the  applicant  is  that  he  ^<  shall  deposit  in  a 
proper  United  States  depository  the  estimated  ^cost  of  making  a  survey 
of  the  lauds  occupied  .  .  and  the  cost  of  the  clerical  work  necessary  to 
be  done  in  the  office  of  the  ,  ,  .  ex  officio  surveyor- general,'  without 
cost  or  claim  for  indemnity  on  the  United  States."  No  reference,  even 
by  remote  implication,  is  anywhere  made  in  the  legislation  under  which 
this  entry  was  made,  to  section  2403,  nor  is  there  any  other  legislation 
making  any  of  the  provisions  of  that  section  applicable  to  Alaska. 

The  regulation  in  question  is  accordingly  revoked.  You  will  require 
claimant  to  have  his  survey  and  entry  amended  and  to  make  payment 
for  the  land  in  accordance  with  the  views  herein  expressed,  or,  in 
default  of  compliance  herewith  within  a  reasonable  time  after  notice, 
you  will  cancel  his  entry.  The  decision  of  your  office  is  modified 
accordingly. 

RAIL.nOAI>  GRANT-INDEMNITY  SELECTIONS— SPE(!I^^CATION  OF  LOSS. 

Hagen  V.  Northern  Pacific  B.  R.  Co. 

A  list  of  iudemnity  selections  made  under  the  order  of  May  28,  1883,  waiving  speel- 
tications  of  loss,  subsequently  amended  by  designation  of  loss  in  bulk,  under 
the  circular  requirements  of  August  4,  1885;  and  thereafter  rearranged,  in 
accordance  with  departmental  decisions,  tract  for  tract,  with  the  losses  specified, 
is  protected  as  against  a  settlement  made  after  the  designation  in  bulk  and  prior 
to  said  rearrangement. 

The  filing  of  a  list  of  indemnity  selections  initiates  a  claim  on  behalf  of  the  company 
that  can  only  be  defeated  on  due  cause  shown  why  such  selections  should  not  be 
approved. 

Odd  numbered  sections  embraced  within  the  Yakima  Indian  reservation  afford  legal 
bases  for  indemnity  selections  by  the  Northern  Pacific. 

The  Northern  Pacific  may  take  indemnity  lands  in  one  State  for  losses  sustained  in 
another,  notwithstanding  such  losses  might  be  satisfied  from  lands  within  the 
State  where  the  losses  occurred. 

Acting  Secretary  Ryan  to  the  ConimisHoner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  .5,  1898.  {h.  L.B.) 

The  case  of  Nels  H.  Hagen  r.  Northern  Pacific  Railroad  Company, 
involving  the  NW.  i  of  Sec.  5,  T.  26  N.,  K.  33  B.,  Spokane,  Washington, 
is  here  on  the  appeal  of  Hagen  from  the  decision  of  your  office  of  Jane 
6, 1896,  rejecting  his  claim  to  the  land  in  question.  The  following  facts 
appear  in  the  record: 

The  company  included  this  land  in  its  list  of  selections  No.  5,  pre- 
sented May  14,  1885.    This  list  contained  no  designation  of  losses. 

October  21, 1887,  an  amended  list  was  filed  in  which  the  losses  for 
which  indemnity  was  claimed  were  designated  in  the  aggregate. 

September  2, 18!)2,  a  rearranged  list  was  pre8ente<l  in  which  the  losses 
were  specified  tract  for  tract  with  the  lands  claimed  as  indemnity  there- 
for. The  land  in  controversy  was  embraced  in  all  these  lists.  This 
was  the  status  of  the  land  on  August  30, 1895,  when  Nels  H.  Hagen 
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filed  his  affidavit  of  contest  against  the  company's  selection  alleging 
his  settlement  in  Jane  1888,  and 

That  the  Northern  Pacific  Railroad  Company  did  not  file  any  objections  to  the 
allowance  of  his  said  application  within  thirty  days  after  he  made  the  same,  nor  any 
other  time,  but  claimed  the  land  under  a  selection  made  May  14,  1885; 

That  said  selection  was  not  valid,  and  was  of  no  effect  to  bar  this  contestant  from 
entering  said  land  for  the  reason  that  it  did  not  designate  the  losses  nnmed,  tract  for 
traci,  with  the  selections  in  place,  and  was  not  protected  by  office  circular  of  May 
28,  1883:  and  for  the  further  reason  that  it  designated  losses  in  Idaho,  while  the 
selections  were  made  in  Washington ; 

That  said  company,  ou  the  2nd  day  of  Sept.  1892,  abandoned  said  former  list  of 
18S5,  and  filed  another  list,  selecting  this  same  land,  but  designating  different  losses 
and  amounts  from  those  named  in  the  former  list,  and  still  not  designating  the  losses 
and  selections  in  place  tract  for  tract, — designating  the  selections  by  forty  acre 
tracts,  while  the  losses  were  designated  in  bulk  by  entire  sectional  tracts  of  nnsnr- 
veyt-d  land  in  the  Yakima  Indian  reservation,  and  not  adjacent  to  said  selections; 

That  said  land  was  excepted  from  the  operation  of  the  withdrawal  formerly  roeog- 
nized,  (that  of  Nov.  17,  1880),  for  the  reason  that  it  was  not  covered  by  approved 
selections  when  said  withdrawal  was  revoked,  and  because  said  withdrawal  was 
unauthorized,  and  of  no  legal  effect; 

That  this  contestant  has  a  prior  right  to  said  land,  under  his  said  settlement  and 
application  therefor; 

That  since  his  said  settlement  he  has  coutinaed  to  occupy,  improve,  and  cultivate 
said  land,  with  the  intention,  and  expectation  of  obtaining  title  to  said  land  under 
the  United  States  land  laws. 

As  the  settlement  of  Hagen  was  alleged  to  have  been  made  in  June 
1888,  and  the  original  selection  of  the  land  by  the  company  was  made 
in  May  1885,  the  register  and  receiver  refused  to  order  a  hearing;  but 
oil  appeal  by  Hagen  your  office  by  letter  of  November  21, 1895,  directed 
a  hearing  to  be  had,  holding  then  that  the  filing  of  the  re  arranged  list 
by  the  company,  September  2, 1892,  was  an 

abandonment  by  the  company  of  its  original  list,  and  hence  any  rights  which  the 
compjhuy  may  have  had  to  the  land  involved  herein,  must  also  in  the  face  of  the 
adverse  claim  of  Hagen  be  held  to  have  attached  at  the  date  of  the  tiling  of.the  said 
rearranged  list  on  September  2,  1892. 

This  hearing  was  to  determine  the  date  and  bona  fides  of  Hagen's 
settlement. 

December  19,  188.'>,  counsel  for  the  company  filed  a  motion  for  review 
of  your  said  office  decision  ordering  a  hearing,  which  motion  was  sus- 
tained by  your  office  letter  of  June  (»,  1896,  where  it  was  held  that  the 
alleged  settlement  of  Hagen  in  1888,  if  established,  at  the  hearing 
would  not  defeat  the  claim  of  the  road  for  the  land,  and  Hagen's  appli- 
cation to  contest  was  denied. 

In  the  mean  time  (the  Commissioner  not  having  suspended  the  order 
of  hearing,  pending  the  motion  for  review)  the  hearing  was  had  before 
the  local  office,  in  which  Hagen  fairly  established  his  settlement  in  1888, 
and  the  company  presented  its  claiuis,  under  the  selection  of  1885,  and 
subsequent  amended  and  re-arranged  lists  as  heretofore  indicated. 

On  this  showing  the  register  and  receiver  found,  in  favor  of  the  com- 
pany and  recommended  '*  that  the  contest  initiated  by  Nels  H.  Hagen 
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should  be  dismissed  and  that  the  selection  of  the  company  should 
remain  intact." 

From  this  action  of  the  local  office,  Hagen  also  appealed  and,  by 
your  office  letter  of  June  6,  1896,  sustaining  the  motion  to  review  your 
former  decision  granting  a  hearing,  the  action  of  the  register  and 
receiver  r^yecting  the  claim  of  Hagen  was  affirmed,  so  that  all  the  ques- 
tions involved  in  the  motion  for  review  and  on  the  appeal  of  Hagen 
are  here  presented  for  consideration. 

Counsel  for  Hagen,  in  his  appeal  specifies  error  in  not  holding  that 
the  original  selection  was  invalid  for  failing  to  specify  losses;  that  it 
was  not  approved  by  the  register  and  receiver,  before  appellant's  rights 
attached  nor  before  the  company  wa«  required  to  specify  particular 
deficiencies,  nor  was  it  approved  by  the  Commissioner  or  Secretary 
before  appellant's  rights  attached;  for  that  the  losses  designated  in 
the  list  of  October  31,  1887,  described  lands  in  Idaho,  for  which  selec- 
tions were  made  in  Washington  and  that  the  list  of  1887,  did  not 
designate  losses  tract  for  tract  with  the  indemnities  claimed  therefor. 

That  it  was  error  to  hold  that  the  selection  of  1885,  was  protected 
by  the  order  of  May  28,  1883. 

That  it  was  error  not  to  hold  that  the  amendatory  list  filed  Septeu)- 
ber  2,  1892,  worked  an  abandonment  of  the  list  filed  in  1885,  because 
it  specified  different  losses  from  those  named  in  the  fiiruier  list. 

That  said  list  of  1892,  was  invalid  because  it  designated  losses  in 
unsurveyed  lands  and  lands  in  the  Yakima  Indian  reservation,  and  for 
that  said  list  did  not  specify  losses  tract  for  tract  with  the  indemn^y 
selected,  and  that  they  were  not  selected  from  lands  nearest  the  granted 
sections  in  which  the  losses  occurred  and  that  neither  of  the  lists  had 
ever  been  examined  and  approved  by  the  Commissioner  or  the  Secre- 
tary. 

Hagen's  claim  to  the  land  is  based  on  his  settlement  alleged  in  his 
contest  affidavit  to  liave  been  made  in  June  1888,  and  inasmuch  as  the 
company  selected  the  land  May  14,  1885,  and  filed  an  amended  list  in 
October  1887,  these  selections,  must  be  declared  invalid  before  his  claim 
can  attach,  unless  by  the  filing  of  its  re-arranged  list  of  September  2, 
1892,  the  company  abandoned  their  former  selection  or  unless  second, 
the  land  is  not  subject  to  selection  by  reason  of  its  remoteness  from 
the  land  lost  in  place. 

By  circular  of  May  28,  1883,  12  L.  D.,  190,  in  order  to  expedite  the 
adjustment  of  the  grant  to  this  road,  the  company  was  allowed  to 
select  indemnity  without  designating  the  losses  for  which  the  indem- 
nity was  claimed,  and  it  was  under  the  provisions  of  this  circular  that 
the  company  selected  this  land  May  14, 1885. 

August  4, 1885,  your  office  by  circular  instructions,  approved  by  Sec- 
retary Lamar,  directed  local  officers  to  *' require  preliminary  lists  to  be 
tiled,  specifying  the  particular  deficiencies  for  which  indemnity  is 
claimed,"  before  admitting  selections,  which  circular  also  directed  that 
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"when  indemnity  selections  have  heretofore  been  made  without  speci- 
fication of  losses,  yon  will  require  the  companies  to  designate  the  defi- 
ciencies for  which  such  indemnity  is  to  be  applied  before  ftirther  selec- 
tions are  allowed,''  and  required  that  the  lieu  selec^tions  should  be  made 
from  land  within  indemnity  limits  nearest  the  granted  section  in  which 
the  loss  occurred  (4  L.  D.,  90.) 

It  was  to  comply  with  this  circular  that  the  company,  October  21, 
1887,  presented  an  amended  list  of  selections  designating  the  losses  in 
bulk  for  which  the  indemnity  was  claimed,  this  circular  not  requiring 
the  lost  lands  to  be  designated  tract  for  tract  with  the  selections  nmde 
therefor. 

At  the  time  this  amended  list  wjis  presented  the  land  was  clear, 
Hagen's  settlement  not  having  been  made  until  June,  1888. 

June  10, 1891,  this  Department  in  the  case  of  the  St.  Paul  Minne- 
apolis and  Manitoba  and  St.  Paul  and  Northern  Pacific  companies 
(13  L.  D.,349),  required  that  lists  presented  for  lost  lands,  should  specify 
each  loss  separately  and  designate  the  selection  for  each  such  specific 
loss,  whicli  is  otherwise  and  ordinarily  described  as  a '^  specification 
tract  for  tract.'* 

It  was  to  comply  with  this  requirement  that  the  company  presented 
its  re-arranged  list  September  2, 1892. 

This  was  the  status  of  the  land  on  August  30, 18i)5,  when  Hagen 
filed  liis  contest. 

The  original  selection  of  the  land  by  the  company,  having  been 
made  in  conformity  with  the  circular  of  May  28,  1883,  which  was  then 
in  force,  it  was  a  legal  selection  and  reserved  the  land  from  individual 
claimants.  Sawyer  v.  Northern  Pacific  Railroad  Company,  12  L.  D.,448, 
and  as  was  said  in  that  case: 

The  snbseqaent  circular  of  Secretary  Lauitir  of  August  4,  1885  (4  L.  1).  90),  rctiuir- 
ing  a  basis  of  loss  for  sncli  selectioU;  was  not  designed  to  invalidate  selections  there- 
tofore made,  but  required  tb(^  company  to  desigodte  the  losses  in  lieu  of  which  such 
prior  selections  had  been  made,  and  directed  the  district  officers  not  to  receive  any 
farther  selections  uutil  such  order  ha-d  been  complied  with. 

As  we  have  seen,  this  order  was  complied  with  by  the  presentation 
of  the  amended  list,  tiled  October  21,  1887,  some  months  before  the 
allegred  settlement  of  Hagen.  Hagen's  settlenient  then  was  made, 
subject  to  the  rights  of  the  company. 

But  it  is  insisted  by  counsel  for  Hiigen  that  the  rearranged  list  of 
September  2, 1892,  having  been  filed  after  Hagen's  settlement  rights 
attached,  his  rights  have  priority  to  those  of  the  company  and  he  cites 
the  case  of  Hoefft  v.  St.  Paul  and  Duluth  Railroad  Company,  15  L.  D., 
101,  as  sustaining  his  position. 

The  facts  in  that  case  are  different  from  those  presented  by  the  record 
here.  The  selections  in  the  case  cited,  contained  no  specification  of 
losses  and  were  made  while  the  circular  of  November  7,  1879,  was  in 
force,  requiring  a  specification  of  losses  for  which  the  indemnity  was 
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claimed,  and  were  therefore  not  in  accordance  with  the  departmental 
requirements  then  m  force. 

The  language  in  said  decision,  quoted  from  John  O.  Miller  on  review 
(11  L.  D.,  428),  to  the  effect  that  the  circular  of  May  28,  1883,  would 
not  avail  to  protect  the  company,  even  if  the  selection  had  been  made 
under  said  circular,  is  obiter  dictum  for  it  was  not  necessary  to  deter- 
mine the  issue  involved ;  moreover,  it  is  contrary  to  the  rule  in  Sawyer 
V.  the  Company,  supra,  Darland  v.  Northern  Pac.  R.  B.  Go.  (12  L.  1)., 
195),  and  Olancey  v.  Hastings  and  Dakota  Eailroad  Company  (17  li.  D., 
592),  and  which  has  been  adhered  to  ever  since.  Any  other  rule  would 
seem  to  be  unfair  for,  by  the  terms  of  the  grant  the  selection  of  lauds 
in  lieu  of  lands  lost  to  the  grant  was  left  to  the  direction  of  the  Secre- 
tary of  the  Interior;  his  directions  in  this  respect  have  the  force  of 
law,  and  the  beneficiaries  under  the  grant  are  compelled  to  comply 
with  them  so  long  as  they  are  in  force. 

These  directions  and  regulations  may  be  changed  when,  in  the 
opinion  of  the  Secretary,  a  ciuinge  is  required  to  more  effectually,  or 
promptly  carry  out  the  purposes  of  the  grant  or  protect  the  interests 
of  settlers  within  the  indemnity  limits,  and  these  new  regulations  <are 
equally  obligatory  on  the  companies.  To  hold  therefore  that  after  a 
full  compliance  with  these  regulations,  their  rights  could  be  defeated, 
because  the  requirements  under  the  circulars  in  force  at  the  date  of 
compliance,  were  different  from  or  even  repugnant  to  those  imposed  at 
a  later  date  would  be  unreasonable  and  unjust. 

In  the  case  at  bar  the  original  list  embracing  this  laud  was  filed  in 
conformity  with  the  regulations  in  force  at  the  time,  and  afterwards 
changed  and  re  arranged  to  suit  the  later  directions  of  the  Secretary. 

The  settlement  of  Hagen  was  made  at  a  time  when  the  compa  ly  was 
not  in  default  as  to  any  of  the  requirements  of  the  Department.  His 
settlement,  then,  was  in  clear  violation  of  the  rights  of  the  company^ 
and  the  rights  of  the  company  so  acquired  could  only  thereafter  be 
forfeited  by  an  abandonment  of  its  selection ;  and  the  filing  of  a  new 
list  under  direction  of  the  Secretary,  designating  the  lost  and  lieu  lands 
''  tract  for  tract''  and  embracing  only  the  lands  included  in  the  former 
list,  is  clearly  not  an  abandonment  of  its  former  selection. 

There  is  no  force  in  the  objection  that  ''said  selections  had  never 
been  approved  by  the  Commissioner  or  the  Secretary  before  the  appel- 
lants rights  attached,"  for  the  filing  of  the  list  of  selections  with  the 
local  office  is  the  initiation  of  the  claim  of  the  company,  and  it  cau  only 
be  defeated,  by  a  subsequent  settler,  by  showing  cause  why  it  should 
not  be  approved. 

It  is  also  urged,  by  counsel  for  Hagen,  that  the  selection  was  invalid 
for  the  reason  that  lands  in  the  Yakima  Indian  reservation  were 
designated  ''as  the  losses  for  which  indemnity  was  claimed.'^  This 
question  was  decided  adversely  to  this  contention  in  Dellone  v.  Northern 
Pacific  Railroad  Company  (16  L.  D.,  229),  overruling  the  Northern  Pacific 
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Railroad  Company  v.  Miller  (7  L.  D.,  100),  cited  by  counsel  in  support 
of  his  position. 

His  objection  that  lands  in  Washington  were  selected  in  lieu  of  lands 
lost  in  Idaho,  is  answered  in  Northern  Pacific  Railroad  Co.,  on  review 
(20  L.  D.,  187),  in  which  this  question  was  discussed  at  some  length 
and  it  was  held  that  indemnity  may  be  taken  in  one  state  for  losses 
sustained  in  another,  notwithstanding  such  losses  might  be  satisfied 
f^om  lands  within  the  limits  of  the  state  in  which  the  losses  occurred. 

In  the  same  case  it  is  also  held  that  the  fact  that  such  reservation 
was  unsurveyed  land,  did  not  preclude  the  company  from  selecting 
iudemnity  for  its  loss;  that  the  surveys  could  readily  be  extended  by 
calculation  over  the  reservation  and  the  tracts  lost  thus  specifically 
designated. 

The  objection  that  the  land  selected  is  not  nearest  to  the  correspond- 
ing tract  lost  in  place  is  not  supported  by  any  showing  upon  the  part 
of  counsel  for  Hagen,  and  it  is  not  considered  incumbent  upon  this 
department  to  re-examine  a  list,  which  has  received  the  approval  of 
your  office,  upon  the  bare  assertion  of  counsel  in  his  argument  that  the 
and  selected  is  remote  from  the  land  lost,  unsupporte<l  by  any  showing 
to  the  contrary. 

The  decision  of  your  office  is  affirmed. 


HOMESTEAD  ENTRY-ALIEN  HEIBS. 

Patten  v.  Katz  (On  Review). 

The  right  of  an  alien  heir  to  perfect  a  homestead  entry,  where  the  eotryman  dies 
without  having  earned  title  to  tbe  land  involved,  is  not  protected  nnder  a  treaty 
that  makes  provision  for  the  protection  of  alien  heirs  on  the  death  of  a  person 
**  holding'^  real  property. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  5, 1898,  (G.  B.  G.) 

D.  Buchanan,  administrator  of  the  estate  of  Christian  Katz,  deceased, 
and  agent  for  the  heirs  of  said  Katz,  has  filed  a  motion  for  review  of 
departmental  decision  of  December  4, 1897  (25  L.  D.,  453),  in  the  case  of 
Wallace  B.  Patten  v.  The  Heirs  of  Christian  Katz,  wherein  is  involved 
the  NW.  \  of  Sec.  34,  T.  19  N.,  11.  34  B.,  Spokane  land  district,  Wash- 
ington, which  motion  has  been  this  day  considered. 

The  case  is  one  of  contest  by  Patten  against  the  heirs  of  Christian 
Katz,  and  it  appearing  that  the  said  Katz  had  entered  the  said  land 
and  died  before  earning  title  thereto,  and  it  further  appearing  that  his 
heirs  were  aliens,  it  was  held  that  no  authority  of  law  existed  for  per- 
mitting such  heirs  to  perfect  said  claim. 

The  concluding  paragraph  in  said  decision  is  as  follows: 

The  farther  contention  that  the  alien  heirs  are  entitled  to  the  right  of  purchase 
nnder  the  second  section  of  the  act  of  Jnne  15,  1880  (21  Stat.,  297),  is  without 
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force.    It  relates  aloue  to  uutrieH  made  prior  to  the  passage  of  the  act,  and  if  it  were 
prospective  iu  its  operation,  its  application  to  this  case  does  not  appear. 

The  specirtcatious  of  error  in  the  motion  for  review  entitled  to  con- 
sideration «re  as  follows: 

Ist.  The  Honorable  Secretary  errs  in  hiH  tleciHicn  that  alien  heirs  arc  nut  entitled 
to  purchase  under  the  geneial  laws  iu  relation  to  purchase  of  hoiue:«tend  by  heirs  of 
deceased  en  try  man. 

2d.  The  Honorable  Secretary  errs  iu  his  decision  in  deciding  that  alien  heirs  are 
not  entitled  to  purchase  the  homestead  of  deceased  en tryman,  except  by  the  provi- 
sions of  the  act  of  Congress  approved  Jiuie  15,  1880,  and  that  if  said  act  were  pros- 
pective iu  its  operation,  its  application  to  this  case  does  not  appear. 

In  argumentative  elaboration  of  these  specifications,  it  is  submitted 
that  the  grounds  upon  which  it  was  and  is  now  contended  that  the  heirs 
of  the  deceased,  Christian  Katz,  are  entitled  to  purchase  the  land,  have 
been  misapprehended,  it  being  conceded,  however,  that  such  alleged 
misapprehension  is  probably  the  fault  of  counsel.  It  is  now  contended 
that  the  homestead  law  confers  two  certain,  well  defined  rights — namely, 
(1)  the  right  to  enter  upon  and  possess  land  covered  by  an  entry,  and  at 
the  end  of  five  years'  lawful  residence  thereon,  make  final  proof  and  get 
title  to  the  land,  and  (2)  the  right  to  commute  or  acquire  title  to  said 
lands  by  purchase  in  accordance  with  the  provisions  of  section  2^1  of 
the  Revised  Statutes;  that  these  two  rights  are  both  heritable  rights, 
and  while  admitting  that  alien  heirs  of  a  deceased  entryman  can  not 
make  final  proof,  and  perfect  title  to  their  deceased  kinsman's  homestead 
entry,  it  is  insisted  that  under  the  well-settled  rulings  of  the  Depart- 
ment, under  the  law,  and  according  to  all  equity,  alien  heirs  have  a 
right  to  commute  and  so  acquire  the  fruits  of  their  deceased  kinsman's 
entry. 

In  support  of  this  insistence  no  decision  of  the  Department  is  cited, 
but  reference  is  made  to  a  letter  of  May  21 ,  1883  (2  L.  D.,  98),  from  Com- 
missioner Harrison  to  the  local  ofiicers  at  Taylor's  Falls,  Minnesota, 
wherein  those  officers  are  advised  that: 

There  is  nothing  in  the  statutes  prohihiting  aliens  from  purchasing  lands  suhject 
to  private  entry,  and  the  effect  of  the  second  section  of  the  act  of  June  15,  1880,  is 
to  render  lands  affected  by  it  subject  to  private  entry  by  the  persons  entitled  to  its 
provisions. 

Without  stopping  to  inquire  whether  this  was  a  correct  exposition  of 
the  law  at  that  time,  there  are  two  apparent  reasons  why  it  has  no 
application — 1st,  the  act  of  June  15, 1880,  as  was  held  in  the  decision 
under  review,  relates  alone  to  entries  made  prior  to  the  passage  of  the 
act,  the  entry  here  in  question  having  been  made  on  November  15, 1887, 
and  2d,  the  act  of  March  2, 1889  (25  Stat.,  854),  withdrew  all  public 
lands  from  private  entry,  except  those  in  the  State  of  Missouri.  Hence, 
if  it  be  true  that  at  the  time  said  letter  was  written  aliens  had  the  right 
to  purchase  lands  subject  to  private  entry,  the  land  here  in  question  is 
not  subject  to  private  entry,  and  aliens  are  not  entitled  to  this  alleged 
liberality  of  the  private  entry  laws. 

It  is  said  that  our  treaties  with  all  European  nations,  and  especially 
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with  the  Kingdom  of  Wurteiiiburg,  of  which  country  the  heirs  of 
Christian  Katz  are  subjects,  recognize  the  herit^ible  rights  of  all  such 
heirs. 

Article  II  of  the  treaty  of  April  10, 1844,  between  the  United  States 
aDd  the  King  of  Wurtemburg  is  as  follows: 

Where,  on  the  death  of  any  person  holding  real  property  within  the  territories  of 
one  party,  such  real  property  would,  by  the  laws  of  the  land,  descend  on  a  citizen 
or  snbject  of  the  other  were  he  not  disqnuliHed  by  alienage,  such  citizen  or  subject 
shall  be  allowed  a  term  of  two  years  to  sell  the  same, — which  term  may  be  reasona- 
bly prolonged,  according  to  circumstances, — and  to  withdraw  the  proceeds  thereof, 
without  molestation,  and  exempt  from  all  duties  of  detraction. 

The  terms  of  this  treaty  do  not  cover  the  present  case.  The  right 
guaranteed  thereby  is  one  of  inheritance  freed  from  the  disability  of 
alienage.  Prerequisite  to  an  appropriation  of  the  privilege  conferred, 
there  must  have  died  a  person  "  holding  real  property." 

'**  Holding,' relating  to  ownership  in  property,  embraces  two  ideas: 
actual  x>ossession  of  some  snbject  of  property,  and  being  invested  with 
the  legal  title."    (Anderson's  Law  Dictionary,  and  cases  cited,  page  51 1 .) 

The  legal  title  to  the  land  in  controversy  was  not  in  Christian  Katz. 
He  had  not  earned  the  same  when  he  died.  It  did  not  belong  to  him, 
but  to  the  United  States.  If  the  legal  title  had  been  earned,  it  might 
be  held  to  be  a  case  coming  within  the  spirit  of  the  treaty,  but  such  is 
not  this  case. 

The  law  provides  a  manner  whereby  title  may  be  earned  after  the 
death  of  an  entryman,  but  such  a  right  is  a  privilege  conferred  by  the 
United  States  on  its  own  citizens. 

Section  2301  of  the  Eevised  Statutes  confers  the  right  to  commute  a 
homestead  entry  to  cash  upon  any  person  who  has  availed  himself  of 
the  benefits  of  section  2280  of  the  Revised  Statutes.  The  benefit  con- 
ferred by  said  section  is  the  right  to  complete  entry.  This  right  is  only 
given  to  a  citizen  of  the  United  States,  or  one  who  has  filed  his  dec- 
laration of  intention  to  become  such. 

On  a  careful  examination  of  the  whole  subject,  no  statutory  or  treaty 
right  has  been  found  whereby  aliens  may  acquire  title  to  the  public 
lauds  of  the  United  States  in  such  a  case  as  is  here  presented. 

The  motion  for  review  is  denied. 


PUBLIC  SimVEYS— MEANDER  LINE— RIPARIAN  OWNER. 

W.  L.  Hemphill  et  al. 

Pnrchasers  of  lands  bounded  by  an  alleged  meander  line,  have  no  vested  rights  that 
win  prevent  the  government  from  taking  action  to  ascertain  whether  there  was 
in  fact  a  body  of  water  existing  npon  which  to  base  said  line. 

Secretary  Bliss  to  the  Commisffioner  of  the  Geixeral  Land  Office^  March 
(W.  V.  D.)  8,  18i)8.  (C.  W.  P.) 

By  your  office  letter,  dated  January  26, 1898,  you  transmit  for  depart- 
mental consideration  the  application,  and   accompanying  papers,  of 
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Edward  Beatty,  William  Beatty,  W.  L.  Hemphill  and  Alex.  Hempbill, 
citizcBS  of  Palo  Alto  county,  Iowa,  for  the  survey  of  certain  land  situ- 
ate in  sections  19,  20,  29  and  30,  in  township  97  north,  range  «I4  west, 
5th  P.  M.,  in  said  State  of  Iowa,  which,  it  is  alleged  in  said  application, 
is  more  than  five  hundred  acres,  and  has  never  been  surveyed  by  the 
United  States  government. 

The  application  appears  to  have  been  served  upon  the  owners  of  the 
lots  bordering  upon  the  lake  described  in  the  official  plat  of  the  survey 
of  the  land  in  question,  and  no  protests  appear. 

The  applicants  allege  that  the  meander  lines  of  said  lake,  as  shown 
by  the  official  survey,  are  wholly  wrong,  and  that,  at  the  time  the  sur- 
vey was  made  and  the  meander  lines  established,  the  line  established 
as  the  meander  line  of  said  lake  running  through  sections  19  and  30 
was  from  sixteen  to  forty-nine  feet  above  high  water  mark  of  said  lake 
and  above  the  true  banks  of  said  lake,  and  that  the  meander  line  of 
said  lake  running  through  sections  20  and  29  was  from  thirteen  to 
twenty-nine  feet  above  high  water  mark  and  the  true  banks  of  said 
lake;  that  the  land  embraced  between  the  true  banks  of  said  lake  and 
the  meander  lines,  as  shown  by  the  official  survey,  is  high  rolling  land; 
and  the  applicants  call  particular  attenti<m  to  a  plat  of  a  private  survey 
accompanying  their  application,  wherein  it  is  shown  that  this  land  is 
from  seventeen  to  thirty-six  feet  above  high  water  mark.  It  is  farther 
alleged  that  from  the  configuration  of  said  land  there  is  not  now  and 
was  not  at  the  time  of  the  official  survey  any  reason  or  facts  that  could 
possibly  be  construed  as  justifying  the  meander  lines,  as  established 
by  said  official  survey,  but  that  said  survey  is  so  wholly  wrong  as 

to  leave  no  doubt  bnt  what  the  parties  who  established  said  lines  were,  for  some 
reason,  at  that  time  wholly  disqualified  from  establishing  cori'ect  lines,  or  a  very 
grave  auintentional  mistake  has  been  made. 

Accompanying  the  application  is  the  affidavit  of  I.  T.  Painter,  the 
surveyor  who  made  the  private  survey  of  said  land,  to  the  effect  that 
the  land  over  which  the  meander  lines  of  the  official  survey  run  is  hilly, 
rolling  land,  and  that  the  lakes  in  said  sections  19, 20, 29  and  30  do  not 
and  never  did  cover  the  land,  as  indicated  by  the  official  plat;  and  that 
the  land  between  the  meander  lines  of  the  official  survey  and  the  true 
meander  lines,  as  shown  by  the  private  survey,  is  <<  about  1/5  low  dry 
agricultural  land,  1/20  low  wet  agricultural  land,  and  3/4  high  dry 
agricultural  land,  except  about  3^  acres  pond  water;"  that  ^Mt  is  an 
utter  impossibility  that  the  lakes  covering  portions  of  the  aforesaid 
section  of  land  ever  could  have  covered  the  land  between  the  aforesaid 
meander  lines." 

Attached  to  Mr.  Painter's  affidavit  are  the  affidavits  of  eleven  per- 
sons, who  swear  that  they  have  known  the  land  in  question  from 
twenty-four  to  forty  years,  and  who  corroborate  the  statements  of  Mr. 
Painter  and  the  applicants. 

The  applicants  in  their  affidavits  attached  to  the  applications  swear 
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that  they  are  residing  on  portions  of  the  land  in  question,  have  valn- 
ahle  improvements  thereon,  and  have  the  land  nnder  cultivation,  with 
the  exception  of  a  very  few  acres  of  pond  water,  and  that  <'  all  of  said 
land  can  be  cultivated  to  crops  in  any  ordinary  season." 

With  your  ofRce  letter  are  photolithographic  copies  of  the  official 
plat«  of  said  township  and  a  connected  diagram  taken  therefrom,  pre- 
pared by  your  office,  from  which  it  appears  that 

the  lake  extends  into  part  of  four  townships,  viz :  Tps.  96  and  97  N.,  Rs.  34  and  35 
W.,5th  P.  M.,  Iowa,  ami  is  about  five  and  one-half  miles  long,  ranging  in  width  from 
about  a  half  mile  to  about  a  mile  and  one-half  at  its  widest  part,  and  waa  duly 
meandered,  except  a  narrow  portion  denominated  as  '' slough"  in  section  18, T.97 
N.,  R.  34  W.,  and  that  narrow  part  in  sections  26, 27, 28, 35  and  36  of  said  township, 
and  where  the  lake  was  meandered  the  surveys  were  duly  closed  thereon. 

This  township  was  surveyed  in  1855  and  the  subdivisions  in  1857. 

The  records  of  your  office  show  that  all  the  lots  bordering  upon  the 
lake  in  sections  19  and  20,  except  eighty-eight  one  hundredth  acres  in 
section  20,  and  all  the  lots  in  section  29,  bordering  upon  the  lake,  except 
lot  7,  were  patented  to  the  State  as  swamp  laud,  on  May  15, 1862, 
patent  No.  2,  and  that  this  action  was  taken,  based  upon  list  5,  received 
with  surveyor-general's  letter  of  March  27, 1860,  approved  by  the  Sec- 
retary of  the  Interior,  June  10, 1861,  of  lands  selected  by  the  State  by 
its  agents,  at  the  end  of  which  list  is  the  following  certificate  by  the 
surveyor- general : 

SUUVEYOR  GkNKRAL*8  OfFICK, 

Dubuque^  March  g7,  1860, 
I,  Warner  Lewis,  surveyor  general  of  the  State  of  Iowa,  do  hereby  certify  that 
the  foregoing  list  is  a  correct  transcript  of  the  original  lists  of  selections  made  hy 
connty  surveyors  or  State  locating  agents;  that  the  same  has  been  carefully  com- 
pared with  the  field  notes,  plats  and  other  evidences  on  tile  in  this  office,  and  by  the 
affidavits  of  said  connty  surveyors  or  State  locating  agents  it  appears  that  the 
greater  part  of  each  smallest  legal  subdivision  of  the  lands  embraced  in  said  lists  is 
swampy  or  subject  to  such  overflow  as  to  render  the  same  unfit  for  cultivation,  and 
it  is  therefore  of  the  character  contemp1ate<l  by  the  act  of  28th  September,  1850. 

Wabxbr  Lewis, 
Surveyor  General, 

From  which  it  appears,  as  stated  in  your  office  letter,  that 

the  connty  surveyors  and  State  selecting  agents,  as  far  back  as  1860,  found  that  the 
greater  part  of  each  smallest  legal  subdivision  of  lands  bordering  on  the  lal'e  as  rep- 
resented upon  the  official  plat,  in  sections  19,  20  and  29,  T.  97  N.,  R.  34  W.,  was  subject 
to  overflow  to  such  an  extent  as  to  render  them  unfit  for  cultivation, 

and  the  inference  is  drawn  by  your  office  that 

the  lake  was  where  it  is  represented  by  the  official  plats,  and  that  the  meander  lines 
established  by  the  deputy  surveyor  in  1857,  as  shown  upon  the  plat,  are  approxi- 
mately correct, 

and  after  an  extended  consideration  of  the  case,  your  office  submits  it 
to  the  Department  without  recommendation. 

It  appears  that  irom  1890  to  18!)4  these  applicants  have,  at  different 
times,  applied  to  your  office  for  a  survey  of  the  land  in  question,  and 
1220&— VOL  26 21 
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that  they  have  also  applied  to  Congress  for  the  passage  of  au  act  to 
authorize  a  survey  thereof;  and  that  your  office  has  refused  to  recom- 
mend the  survey  of  said  land^  or  to  recommend  legislation  looking  to 
its  survey.  But  this  action  does  not  preclude  favorable  action  upon 
the  present  application,  if  a  proper  showing  is  made  thereunder. 
Timothy  B.  Case,  9  L.  D.,  625. 

The  case  of  Grant  v.  Hemphill,  92  Iowa,  218,  is  cited  in  the  brief  of 
the  counsel  for  the  applicants,  which  involves  the  greater  part  of  what 
was  claimed  to  be  said  section  19 — wherein  it  is  held  by  the  supreme 
court  of  the  State  of  Iowa,  that  the  land  therein  in  controversy  ^^s  not 
now  and  probably  never  was,  any  part  of  a  lake;"  that  there  is  no  evi- 
dence in  the  case  ^Hhat,  at  or  near  the  time  t)f  the  survey,  or  sinee, 
there  has  been  anybody  of  water  anywhere  on  the  land  upon  which  to 
base  a  meandered  line;"  that  <<some  of  the  land,  like  all  bodies  of  land 
in  that  country,  is  low,  flat,  and  marsh  land,  but  the  evidence  shows 
that  a  greater  part  of  the  land  ....  is  dry,  tillable  land,  and  that  if 
it  had  been  surveyed  it  would  not  have  passed  to  the  State  under  the 
swamp-land  grant;"  that  <<all  the  land"  therein  *Mn  dispute  is  part  of 
the  unsurveyed  domain  of  the  United  States  to  which  no  one  can 
obtain  title,"  except  through  the  methods  adopted  by  the  general 
government  for  the  disposition  of  the  public  lands. 

In  the  case  of  Hardin  v,  Jordan,  140  U.  S.,  371,  it  is  held  that 

grants  of  the  government  for  lands  boanded  on  streams  and  other  waters,  without  any 
reservation  or  restriction  of  terms,  are  to  h«  construed  as  to  their  effect  according  to 
the  law  of  the  State  in  which  the  lauds  lie; 

and  in  the  case  of  Koyes  r.  Collins,  92  Iowa,  566,  the  supreme  court  of 
Iowa  held  that  the  title  of  the  riparian  owners  upon  a  natural  lake  or 
pond,  not  navigable,  does  not  extend  beyond  the  natural  shore.  So 
that  if  it  should  be  found  in  the  present  case  that  there  was  no  body 
of  water  outside  of  the  line  of  the  public  survey  as  made  in  1855-1857, 
upon  which  a  meandered  line  could  properly  be  based,  the  so-called 
riparian  owners  could  have  no  vested  claim  to  the  land  outside  of 
said  line,  by  accretion  or  reliction,  or  m  any  other  manner. 

In  view  of  the  showing  made  in  the  affidavits  presented  by  the  appli- 
cants and  the  decision  of  the  supreme  court  of  Iowa  in  the  case  of 
Grant  v.  Hemphill,  supra^  it  is  deemed  proper  to  institute  an  inquiry 
into  the  facts.  You  are  therefore  directed  to  send  a  special  agent  to 
the  locality  to  make  a  careful  examination  of  the  lands  in  question, 
and  the  i)osition  of  the  lake,  past  and  present,  and  to  obtain  all  the 
information  attainable,  relating  to  the  question  at  issue,  and  you  will 
submit  his  report  when  made  to  the  Department,  together  with  your 
recommendations  thereon. 
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TOWNSITE  ENTRY-ACTUAL  OCCUPANCY— ADDITIONAL  TOWNSITE. 

TowNSiTE  OF  Gladstone  r.  Gerin  et  al. 

Actnal  occupaocy  of  land  for  townsite  pui*poses  is  a  preieqiiiBite  to  the  right  to 
make  an  additional  townsite  entry  thereof. 

In  all  cases,  either  of  application  to  make  original,  or  additional  townsite  entry, 
where  the  inhahitants  of  the  land  are  less  than  one  hundred  in  numher,  it  is  a 
matter  of  exeoative  discretion  whether  such  entry  will  be  allowed. 

Secretary  Blm  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  8,  1898.  (0.  J.  W.) 

> 

On  April  15, 1895,  at  nine  o'clock  a.  in.,  Patrick  J.  Gerin  applied  to 
make  homestead  entry  for  lot  4  in  the  SE.  ^  of  Sec.  23,  lots  5  and  6  in 
the  SW.  i  of  Sec.  24,  the  SE.  J  of  the  SVV.  i  of  Sec.  24,  and  lot  6  in 
the  NW.  J  of  Sec.  25,  T.  104  N.,  R,  72  W.,  containing  130.56  acres,  in 
the  Chamberlain  land  district,  Sonth  Dakota. 

At  0:05  a.  m.  of  that  day  Isaac  N.  Auld  applied  to  enter  as  a  home- 
stead lots  7  and  8  in  the  SB.  i  of  Sec.  24,  the  SW.  J  of  the  SE.  J  and 
the  SE.  i  of  the  SE.  J  of  Sec.  24,  and  lot  5  in  the  NE.  J  of  Sec.  25,  T^ 
104  N.,  R.  72  W.,  containing  163.02  acres. 

On  April  26, 1895,  Lewis  E.  Church,  county  judge,  applied  to  enter 
lots  6,  6  and  7,  the  SE.  J  of  S  W.  J  and  the  SW.  J  of  SE.  J  of  Sec.  24, 
and  lots  5  and  6  of  Sec.  25,  T.  104  N.,  R.  72  W.,  containing  231.25  acres, 
as  a  townsite  addition. 

Immediately  after  the  ax>plicatious  of  Gerin  and  Auld,  on  April  15, 
1895,  John  G.  Bartine  ofi'ered  to  file  a  townsite  declaratory  statement 
in  behalf  of  some  townsite  settlers,  which  had  the  effect  of  delaying 
action  on  the  applications  of  Gerin  and  Auld,  but  said  application  of 
Bartine  was  rejected  on  April  23, 1895,  and  on  April  26, 1895,  the  appli- 
cation of  Lewis  E.  Church,  as  county  judge,  was  substituted  for  that 
of  Bartine.  As  the  latter  application  was  in  conflict  with  the  appli- 
cations of  Gerin  and  Auld,  and  charged  priority  of  right  over  them, 
notice  was  issued  for  a  hearing  between  the  respective  parties,  which 
hearing  closed  July  31, 1895. 

On  September  7, 1895,  based  upon  evidence  taken  at  the  hearing,  the 
register  and  receiver  rendered  a  decision  adverse  to  the  application  of 
Church.  An  appeal  was  taken  in  the  name  of  Church,  county  judge, 
and  a  motion  was  filed  by  counsel  for  Gerin  and  Auld  to  dismiss  it, 
supported  by  an  affidavit  from  the  county  judge  showing  that  said 
appeal  was  unauthorized  by  him. 

On  April  23, 1896,  your  office,  by  letter  '*  G,"  sustained  the  motion  to 
dismiss  the  appeal,  and  passed  upon  and  approved  the  rulings  and 
decision  of  the  local  office  in  the  case. 

Counsel  for  the  townsite  claimants  moved  for  review  of  your  said 
office  decision  and  for  leave  to  amend  the  appeal. 

On  October  31, 1896,  your  office  finally  denied  the  motion  and  adhered 
to  the  former  decision. 
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A  petition  for  certiorari  was  filed  and  considered  bj'  tlie  Department 
January  18, 1897,  and  denied. 

A  petition  under  liule  114  of  Practice  lias  since  been  filed  by  John 
O.  Bartiue,  claiming  to  represent  both  the  townsite  claimants  and  the 
county  judge  as  attorney,  invoking  the  exercise  of  the  supervisory 
authority  of  the  Secretary,  and  praying  for  the  consideration  of  the 
^case  on  its  merits.  The  homestead  applicants  have  filed  a  motiou  to 
dismiss  this  petition,  chiefiy  on  the  ground  that  it  is  a  second  petition 
for  the  exercise  of  supervisory  authority  and  is  filed  out  of  time,  and  is 
without  merit,  the  petition  for  certiorari  having  invoked  the  exercise  of 
the  same  authority. 

'The  petition  is  open  to  some  of  tlie  objections  made,  but  it  has  been 
found  necessary  to  go  through  the  record,  in(*Jnding  the  evidence  taken 
at  the  hearing,  in  order  to  comprehend  the  present  complaint,  and  it  is 
now  deemed  best  to  consider  and  dispose  of  the  case  on  the  whole 
record  as  presented. 

The  lands  in  question  are  a  part  of  those  described  in  the  proclama- 
tion of  the  President  of  December  5, 1894  (19  L.  D.,  431),  and  declared 
open  to  entry  under  homestead  laws,  as  provided  by  act  of  March  2, 
1889,  "  whenever  the  Secretary  of  the  Interior  shall  give  due  notice  to 
the  local  officers  of  this  declaration  of  forfeiture.''  This  notice  took 
effect  on  April  15,  1895,  and  at  that  date  the  lands  were  first  subject 
both  to  settlement  and  entry.  They  were  a  part  of  the  ceded  Sioux 
Indian  lands,  claimed  by  the  Chicago,  Milwaukee  and  St.  Panl  Railway 
Company  under  section  16  of  said  act  of  March  2, 1889  (25  Stat.,  888), 
and  were  by  its  terms  withheld  from  any  sort  of  use  or  appropriation 
cinder  towusite  laws.  Whatever  steps  may  have  been  taken  prior  to 
April  15,  1895,  looking  to  it43  ultimate  appropriation  to  townsite  pur- 
poses, were  of  no  efi'ect,  and  could  in  no  way  become  the  predicate  of  a 
future  right.  The  contention  that  there  was  a  townsite  settlement  and 
survey  upon  the  land  on  April  15,  1895,  which  served  to  appropriate 
and  except  it  from  homestead  entry,  is  not  tenable.  There  was  no  sur- 
vey and  no  settlement  which  the  law  recognized. 

The  application  of  the  county  judge  to  enter  the  lands  described  as 
an  addition  to  the  townsite  of  Gladstone,  rests  then  u[K)n  the  theory  of 
its  actual  occupancy  for  trade  and  business  on  and  after  April  15, 1895, 
and  upon  the  assumption  that  Gladstone  had  not  less  than  one  hun- 
<lred  inhabitants.  The  record  has  been  carefully  examined  as  to  the 
status  and  condition  of  the  original  townsite  of  Gladstone.  The  land 
applied  for  is  contiguous  to  it.  The  original  townsite  contains  an  area 
of  only  55.15  acres,  but  this  seems  to  be  more  space  than  is  actually 
<ased  and  needed  by  it.  There  was  some  discrepancy  in  the  estimates 
made  by  the  witnesses  as  to  the  number  of  its  inhabitants.  The  esti- 
mates of  those  having  the  best  opportunities  to  judge,  and  who  were 
apparently  freest  from  interest  in  the  result  of  this  litigation,  placed 
4;he  number  at  from  forty-one  to  fifty-four.    The  local  office  found  the 
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number  to  be  less  than  one  hundred.  It  is  tinae  an  affidavit  filed  by 
some  townsite  claimants,  and  which  is  part  of  the  record,  states  in  gen- 
eral terms  ttiht  Gladstone  has  more  than  one  hnndred  inhabitants,  bat 
when  the  persons  who  signed  the  affidavit  came  to  be  examined  on  the 
stand,  and  to  explain,  it  appears  that  many  persons  were  considered  as 
inhabitants  who  were  in  fact  not  so,  and  they  were  anable  to  make  out 
the  one  hundred.  There  is  no  reasonable  basis  anywhere  in  the  testi* 
mony  upon  which  the  conclusion  that  it  had  one  hundred  actual  inhab- 
itants can  rest,  and  the  conclusion  reached  by  the  local  office,  that  the 
number  was  less  than  one  hundred,  is  supported  by  the  record  and 
approved  as  a  finding  of  fact.  Of  its  buildings,  sixteen  were  occu- 
pied and  twelve  unoccupied.  This  is  not  evidence  of  a  town  the  growth 
of  which  is  restricted  for  want  of  space  to  accommodate  the  growing 
population  and  increasing  business.  There  appears  to  have  been  some 
lots  left  over,  for  which  no  purchasers  were  found.  The  conclusion  is^ 
irresistible  that  the  additional  territory  applied  for  is  not  needed  by 
said  townsite  for  any  purpose  connected  with  the  legitimate  pursuits 
of  its  inhabitants.  But  it  is  insisted  that  it  the  townsite  applicants  are 
not  entitled  to  have  this  land  entered  as  an  addition  to  the  townsite  of 
Gladstone,  then  they  may  enter  it  as  an  original  townsite,  or  so  many 
subdivisions  thereof  as  are  occupied  for  trade  and  business,  there  being 
no  express  statutory  pro\ision  as  to  the  number  less  than  one  hundred 
who  may  make  entry  for  this  purpose. 

Section  2387  of  the  llevised  Statutes  has  reference  to  public  lands 
**  settled  upon  and  occupied  as  a  townsite,"  and  section  2388  declares 
that  an  entry  under  section  2387  <^  shall  include  only  such  land  as  is 
actaally  occui)ied  by  the  town."  The  question  of  the  settlement  and 
occupancy  of  this  land  for  townsite  purposes  will  be  considered  in 
connection  with  other  townsite  statutes. 

Section  2389  of  the  Revised  Statutes,  and  the  act  of  March  3, 1877 
(19  Stat,  392),  furnish  authority  for,  and  indicate  the  method  bj''  which 
towns  already  founded  may  be  added  to  on  the  basis  of  population.. 
The  fourth  section  of  the  act  of  March  3,  1877,  supra,  is  as  follows: 

It  shall  be  lawful  for  any  town  which  has  made,  or  may  horeaftor  make,  entry  of 
less  than  tho  maximnm  quantity  of  land  named  in  section  twenty-three  hundred  and 
eighty-nine  of  the  Revised  Statutes  to  make  such  additional  entry,  or  entries,  of 
ooutignoas  tracts,  which  may  be  occupied  for  town  purposes,  as  when  added  to  the 
entry  or  entries  theretofore  made  will  not  exceed  twenty-tive  hundred  and  sixtj 
acres:  Pronded,  That  such  additional  entry  shall  not  together  with  all  prior  entries- 
be  in  excess  of  the  area  to  wliieh  the  town  may  be  entitled  at  date  of  the  additional 
entry  by  virtue  of  its  population,  as  prescribed  in  said  section  twenty- three  hun- 
dred and  eighty-nine. 

It  is  apparent  that  actual  occupancy  for  town  purposes  is  a  pre- 
requisite to  the  right  to  add  the  land  so  occupied  to  the  original  town» 
In  all  cases,  however,  where  the  inhabitants  of  a  town  applying  to 
make  additional  entry,  or  the  inhabitants  of  land  of  which  original 
townsite  entry  is  sought  to  be  made,  are  less  than  one  hundred  in  num- 
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ber^it  becomes  a  matter  of  executive  discretion  whether  such  original 
or  additional  entry  will  be  allowed. 

In  the  present  case  it  is  necessary  to  look  to  the  showing  made  by 
the  townsite  applicants  to  ascertain  what  claims  they  have,  and  with 
what  purpose  the  application  is  made.  It  appears  that  there  are 
eighty-seven  lot  claimants,  and  that  most  of  them  have  contributed 
about  two  dollars  each,  ostensibly  for  the  purpose  of  paying  the 
expenses  of  a  survej\  Four  of  the  eighty-seven  were  residents  on 
the  land  applied  for  on  April  15, 1895,  and  Hve,  according  to  some  of 
the  witnesses,  at  the  date  of  the  hearing.  Where  the  others  were  does 
uot  appear.  The  townsite  claimants  were  permitted  to  place  their  own 
estimate  upon  the  value  of  improvements.  J.  Wellman,  who  seems  to 
have  managed  most  of  their  affairs,  estimates  all  improvements  at 
$3000.  Included  in  this  estimate  is  a  lumber  office,  near  the  riv^i  with 
the  good- will  of  its  business,  estimated  at  $1000.  The  cost  of  the  sur- 
veys and  of  a  race  track,  which  had  been  graded  across  the  laud  applied 
for,  but  which  was  grown  up  in  weeds  and  grass  at  the  date  of  the 
hearing,  was  also  included.  Most  of  the  buildings  were  such  as  had 
been  removed  from  the  original  townsite  of  Gladstone.  J.  Wellman, 
the  chief  promoter  of  the  new  settlement,  was  a  resident  of  Gladstone 
and  the  owner  of  one  of  the  blocks  in  that  town.  One  resident  in  the 
proposed  addition  sold  lumber,  near  the  river,  one  had  a  photograph- 
car,  or  building  in  the  shape  of  a  ear  which  could  be  loaded  upon  a 
wagon,  and  there  was  a  rough  stable  where  stage  horses  were  housed 
and  fed.  It  was  claimed  that  many  of  the  lot  owners  had  dug  founda- 
tions, and  in  some  instances  had  enclosed  the  lots  claimed  with  wire 
fencing,  all  of  which  was  estimated  as  imi^rovements. 

As  to  eighty-two  or  eighty-three  of  the  lot  claimants,  they  were  not 
actual  occupants,  but  claimed  lots  by  virtue  of  having  contributed  to 
defraying  the  expenses  of  the  survey  and  having  made  selection  of 
lots.    These  lots  were  not  resided  upon  or  used  for  business. 

It  appears  from  the  affidavit  of  Judge  Church,  tiled  with  the  answer 
of  the  homestead  a])[>licants  to  the  petition  now  under  consideration, 
with  the  record,  that  at  the  time  it  was  filed  there  were  but  two  actual 
occupants  remaining  on  the  proposed  addition. 

There  is  no  such  showing  of  actual  occupancy  for  townsite  purposes 
as  will  autiiorize  the  entry  to  be  made  either  as  an  original  or  as  an 
additional  entry  for  the  benefit  of  tlie  occupants. 

It  appears  that  Auld  made  settlement  on  the  land  claimed  by  him  as 
a  homestead  on  February  10,  1893,  and  that  Gerin  commenced  building 
on  the  land  claimed  by  him  as  a  homestead  in  the  month  of  February, 
1893.  The  first  survey  for  the  addition  to  the  townsite  of  Gladstone 
was  commenced  in  May,  1893,  and  the  last  one  in  February,  1895.  The 
alleged  acts  of  improvement  by  townsite  claimants  cover  the  period 
between  March  1,  1893,  and  April  15, 1895,  and  if  settlement  prior  to 
the  latter  date  has  any  legal  significance  in  the  case,  then  the  home- 
stead claimants  are  entitled  to  priority. 
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It  is  urged  that  the  local  officers  erred  in  treating  the  applications  of 
Anld  and  Gerin  as  those  of  qualified  homestead  applicants,  and  that 
your  office  erred  in  not  finding  that  there  was  no  affirmative  proof  of 
their  qualification. 

Accompanying  the  record,  and  forming  part  of  it,  are  the  applica- 
tions of  the  homestead  claimants  with  the  affidavits  required  by  law  as 
to  their  qualification.  These  prima  facie  show  them  to  be  qualified,  and 
\hiR  prima  facie  showing  was  not  overcome  by  any  proof  olfered  at  the 
hearing.  It  was  not  error  therefore  to  treat  their  applications  as  those 
of  qualified  entrynien. 

It  is  now  insisted  that  Auld  and  Gerin  are  seeking  to  enter  for  specu- 
lative purposes  and  are  not  qualified.  It  is  sufficient  to  say,  however, 
that  this  matter  is  not  presented  by  corroborated  affidavit,  or  specific 
allegation,  such  as  could  properly  be  made  the  basis  of  a  hearing  on 
that  subject. 

It  is  Airther  coDiplained  that  the  local  officers  failed  to  cover  the 
issues  in  the  case  in  their  report,  and  that  your  office  ignored  them. 
That  report  has  been  carefully  examined  and  it  contains  a  very  com- 
plete and  comprehensive  summary  of  the  facts,  fairly  and  impartially 
stated,  followed  by  the  statement  of  the  conclusions  reached  based  on 
these  facts.  The  report  covers  sixteen  type- written  pages  and  embraces 
the  material  questions  in  the  case.  The  local  officers  were  not  required 
to  pass  upon  irrelevant  and  immaterial  matters,  either  of  law  or  fact, 
which  found  their  way  into  the  record.  The  report  seems  to  have  pre- 
sented the  record  and  the  facts  fairly  and  fully  to  your  office. 

It  is  charged  that  the  county  judge  whose  name  is  used  as  the 
representative  of  the  townsKe  claimants  both  in  the  application  and 
subsequent  litigation,  has  sought  to  surrender  the  rights  of  those  he 
represents  and  is  in  collusion  with  the  homestead  claimants.  The 
Department  declines  to  consider  the  personal  controversy  between 
counsel  for  townsite  claimants  and  the  county  judge,  and  has  instead 
considered  the  case  on  the  whole  record  as  though  such  consideration 
was  desired  by  said  county  judge,  who  at  least  nominally  represents 
townsite  claimants. 

The  application  of  Lewis  E.  Church,  county  judge  of  Lyman  County, 
to  enter  an  addition  to  the  townsite  of  Gladstone,  is  rejected,  and  in 
the  absence  of  further  proceedings  the  applications  of  Patrick  J.  Gerin 
and  Isaac  N.  Auld  will  be,  respectively,  allowed. 

Your  office  decisions  referred  to  in  the  petition,  and  departmental 
decision  of  January  18, 1897,  are  modified  to  conform  hereto. 
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REPAYMENT-CANCEL,L,ATION-.TtTDICIAX.  DECR££. 

John  C.  Hollisteu. 

The  purpose  of  the  act  of  June  16, 1880,  in  requiring  the  relinquishment  of  all  claim 
under  the  entry,  and  the  cancellation  thereof,  prior  to  the  allowance  of  rep«y- 
ment,  is  to  prevent  any  assertion  of  right  under  such  entry  after  repayment;  and 
such  purpose  is  fully  satisfied  where  the  applicant,  who  has  received  patent  foi 
the  land,  in  obedience  to  a  judicial  decree  executes  a  deed  for  the  land  to 
another,  who  by  such  decree  is  adjudged  to  be  entitled  to  receive  the  govern- 
ment title. 

Secretary  Bliss  to  the  Secretary  of  the  Treasury,  March  8, 1S98. 
(W.  V.  D.) 

May  27,  1807,  the  Commissioner  of  tbe  General  Land  Oflice  submitted 
to  this  Department  the  application  of  John  0.  HoUister  for  repayment 
of  $412.70,  purchase  money  and  fees  paid  by  him  February  20,  1892,  on 
Seattle,  Washington,  timber  and  stone  entry  No.  16128,  for  the  N£.  | 
of  Sec.  24,  T.  37  N.,  E.  4  E. 

August  21, 1897,  the  application  was  allowed  and  referred  back  to 
the  Commissioner  for  settlement,  and  was  subsequently  submitted  by 
him  to  the  Auditor  for  this  Department  to  be  certified  for  x>ayinent. 

September  28,  1897,  the  Acting  Auditor  for  this  Department,  by  let- 
ter of  that  date,  returned  the  claim  to  this  Department  with  the  state- 
ment that  its  allowance  does  not  appear  to  be  authorized  by  the  act  of 
June  16, 1880  (21  Stat.,  287),  because  there  is  no  evidence  that  the 
Commissioner  of  the  General  Laud  Office  has  canceled  the  entry.  The 
Acting  Auditor's  letter  submits  that  such  cancellation  is  essential  to 
give  the  Secretary  of  the  Interior  lawful  authority  to  cause  repayment 
to  be  made. 

October  4, 1897,  the  General  Land  Oflice  reported  at  length  all  of  the 
facts  bearing  upon  the  case.  It  appears  therefrom  that  the  laud  was 
first  entered  July  5,  1884,  by  George  W.  Smith,  who  made  timber  land 
entry  No.  8677  therefor;  that  March  20, 1889,  Smith's  entry  was  can- 
celed; that  February  26,  1892,  John  0.  Hollister  made  timber  land 
entry  for  the  tract  and  the  same  was  patented  to  him  thereunder 
August  8,  1892;  that  subsequent  to  the  patenting  of  the  tract  to  Hol- 
lister the  Stimsou  Land  Company,  as  the  grantee  of  Smith,  the  first 
entryman,  brought  suit  against  Hollister  to  quiet  the  title  to  said  land, 
and  to  have  it  declared  that  Hollister  held  the  legal  title  thereto  in 
trust  for  said  company;  and  that  March  16, 1896,  in  the  United  States 
circuit  court,  sitting  at  Seattle,  Washington,  a  decree  was  entered  in 
said  suit  holding,  among  other  things : 

that  the  plaintiff,  the  Stinison  Land  Company,  is  the  equitable  owner  in  fee  and 
entitled  to  the  legal  title  of  all  the  landu  described  in  its  bill  of  complaint,  to  wit: 
The  north  east  quarter  of  section  twenty-four  in  township  thirty-seven  north,  range 
four  east,  Willamette  meridian ;  that  the  patent  of  the  United  States  of  America 
issued  to  said  defendant,  John  C  Hollister,  for  said  above-described  land  was 
improvidently  issued,  and  was  issued  without  authority  of  law,  and  that  said  patent 
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is  a  ^*  ^C?'  S  ^«  the  title  of  said  plaintiff  to  the  lands  therein  described  and  that  said 
«A.uud  shoulu,  o.  *^movedy  and  whatsoever  title  may  have  accraed  to  said  defendant 
under  or  through  aid  patent  is,  by  said  defendant,  John  C.  Hollister,  held  in  trust  for 
the  nso  and  benefit  <f  said  plaintiff,  the  Stimson  Land  Company; 

It  also  appears  that  this  decree  further  directed  tbat  Hollister  should 
convey  said  tract  to  the  Stimson  Land  Company  within  a  time  stated^ 
and  that  in  pursuance  thereof  Hollister  made  the  conveyance  as 
commanded. 

By  this  decree  it  was  determined  in  effect  that  under  his  entry  and 
purchase  Smith  acquired  an  equitable  title  to  the  land  and  became 
entitled  to  a  patent  thereto;  tbat  the  cancellation  of  that  entry  was 
unlawful;  that  the  subsequent  entry  of  the  same  land  by  Hollister 
and  the  patenting  thereof  to  him  were  unlawful  and  erroneous  by  rea- 
son of  the  previous  entry  and  purchase  by  Smith,  and  that  the  right 
and  title  of  Smith  had  passed  to  the  Stimson  Land  Company. 

The  act  of  June  16, 1880  (21  Stat.,  287),  relating  to  repayments, 
provides : 

In  all  casi^s  where  homestead  or  timber-culture  or  desert-land  entries  or  other 
entries  of  public  lands  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or 
where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and  can  not  be  con- 
firmed, the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
anch  entry,  or  to  his  heirs  or  assigns,  the  fees  and  couimissioDs,  amount  of  purchase 
money,  and  excess  paid  upon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  reliuquiFhuient  of  all  claims  to  said  land,  whenever 
such  entry  shall  have  been  duly  canceled  by  the  Commissioner  of  the  General  Lund 
Office. 

This  statute  authorizes  repayment  whore  from  any  cause  the  entry 
has  been  erroneously  allowed  and  can  not  be  con  firmed.  Here  the  judg- 
ment of  the  court  determine<l  that  the  entry  of  Hollister  was  errone* 
ously  allowed  because  of  the  prior  and  existing  lawful  entry  and 
purchase  of  Smith  and  that  by  reason  thereof  the  entry  of  Hollister 
could  not  be  confirmed  in  liim.  The  statute,  however,  makes  the  repay- 
ment conditional  upon  the  surrender  of  the  duplicate  receipt,  the  exe- 
cution of  a  proper  relinquishment  of  all  claims  to  the  land  and  the 
cancellation  of  the  entry  by  the  Commissioner  of  the  General  Land 
Ofdce.  Here  the  decree  of  the  court  and  the  conveyance  of  Hollister 
thereunder  ox>erate  as  a  surrender  and  relinquishment  to  Smith  of  all 
claims  by  Hollister  to  the  land. 

According  to  the  decree  of  the  court  Smith  was  entitled  to  the  gov- 
ernment title,  and  a  surrender  and  relinquishment  to  him  of  Hollister's 
claim  was  as  effective  as  would  be  a  surrender  and  relinquishment  to 
the  government  itself,  in  a  case  where  it  had  not  otherwise  disposed  of 
the  land.  By  the  decree  of  the  court  Hollister's  entry  and  title,  with 
all  the  rights  resulting  therefrom,  were  effectually  transferred  to  and 
invested  in  Smith,  so  that  no  entry  by  Hollister  remains  to  be  canceled. 

The  purpose  in  requiring  the  surrender  of  the  duplicate  receipt,  the 
relinquishment  of  all  claims  to  the  land  and  the  cancellation  of  the 
entry  was  to  prevent  any  assertion  of  claim  or  right  under  the  entry 
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after  sacli  repayment.  In  other  words,  any  possible  cload  cast  ujion 
the  title  by  reason  of  the  entry  mast  be  removed  before  the  purchase 
money  and  commissions  can  be  returned.  Here  the  pnrj^oae  of  the 
statute  has  been  fully  satisfied  by  the  complete  transfer  of  all  possible 
rights  under  the  Hollister  entry  to  one  who  has  been  decreed  to 
have  succeeded  to  all  of  the  rights  of  the  government  in  the  land. 

I  must,  therefore,  hold  that  Hollister's  application  for  repayment 
comes  within  the  act  of  June  16, 1880,  and  that  he  is  entitled  to  repay- 
ment. 

I  trust  that  the  objections  presented  by  the  Acting  Auditor  will  be 
obviated  by  a  consideration  of  the  matters  herein  presented. 


HOMESTEAD  ENTRY— EFFECT  OF  REPEAL-SXTIT   TO  VACATE   PATENT. 

Joseph  W.  Bilbie  et  al. 

Rights  lawfully  acquired  by  homestead  entry,  under  proceedings  in  the  land  office 
authorized  by  existing  law,  may  properly  be  perfected,  though  the  law  anthor- 
iziug  such  entry  is  subsequently  repealed. 

An  application  for  suit  to  set  aside  a  patent,  based  on  a  charge  of  fraud  in  aecnring 
the  entry,  will  not  be  entertained,  where  said  charge  was  fully  considered  by  the 
Department,  prior  to  the  issuance  of  patent,  and  the  alleged  facts  on  whii^h  said 
charge  was  made  were  found  not  to  exist. 

Suit  to  vacate  a  patent  will  not  be  advised  on  the  request  of  a  party,  where  it  does 
not  appear  that  the  government  is  under  any  obligation  to  him  to  take  such 
action,  or  that  any  rights,  legal  or  equitable,  of  the  applicant  have  been  preju- 
diced in  the  disposition  of  the  land. 

A  patent  will  not  be  set  aside  by  the  courts  on  the  ground  of  fraud  in  its  issoance,  if 
by  such  fraud  the  entry  is  only  voidable,  not  void,  and  the  land  so  patented 
has  been  sold  to  innocent  purchasers  without  notice  of  any  defect  in  the  title  of 
the  patentee. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  8,  1898,  (G.  B.  G.) 

Joseph  W.  Bilbie  and  numerous  other  citizens  of  Hillsborough  county, 
Florida,  and  alleged  residents  upon  lands  in  said  county  which  were 
formerly  part  of  the  Fort  Brooke  military  reservation  in  said  State, 
have  Hied  in  this  Department  a  petition,  askiug  that  suit  be  instituted 
to  set  aside  certain  patents  heretofore  issued  for  said  lands. 

Said  petition  was  duly  entertained,  returned  for  service,  and  the 
parties  in  interest  have  filed  their  respective  answers. 

By  departmental  decision  of  July  24,  1894  (on  review),  19  L.  D.,  48, 
certain  lands  in  said  reservation  were  awarded  to  the  parties  in  interest, 
and  patents  issued  in  due  course,  as  follows: 

To  the  heirs  of  Lewis  Bell,  deceased,  lot  8,  Sec.  24,  T.  29  S. 

To  the  widow  of  Edward  S.  Garew,  deceased,  lots  9  and  10,  same  sec- 
tion, township  and  range. 

To  Frank  Jones,  lot  10,  Sec.  18,  same  township  and  range. 

To  Martha  Stillings  (now  Turner),  widow  and  heir  of  Andrew  Stil- 
lings,  deceased,  lot  12,  Sec.  19,  same  township  and  range. 


DECISIONS   KBIATING   TO   THE    PUBLIC   LANDS.  331 

To  Julias  Caesar,  lot  13,  Sec.  19,  same  township  and  range. 

To  E.  B.  Cbamberlain,  lot  14,  same  section,  township  and  range. 

These  are  the  patents  which  the  petitioners  seek  to  vacate. 

The  history  of  the  litigation  and  administrative  procedure  in  the 
Interior  Department,  which  was  finally  closed,  so  far  as  lies  within  this 
jurisdiction,  by  the  issuance  of  the  aforesaid  patents,  is  briefly  as  fol- 
lows. 

Under  instructions  from  the  War  Department  in  March,  1824,  certain 
lands  in  the  State  of  Florida  were  occupied  by  the  United  States  troops 
in  cantonment,  and  on  December  10, 1830,  the  Fort  Brooke  military 
reservation,  covering  an  area  of  sixteen  miles  square,  was  established 
by  executive  order.  After  various  restrictions  and  modifications,  the 
remainder,  containing  148.11  acres,  was  on  January  4, 1883,  duly  relin- 
quished, in  writing,  by  the  Secretary  of  War,  and,  on  the  17th  of  March, 
1883,  a  plat  of  the  tract  so  relinquished  was  sent  to  the  local  office  at 
Gainesville,  Florida,  with  Commissioner  McFarlaud's  letter  of  that 
date,  as  follows: 

Herewith  inclosed  1  transiiiit  for  the  files  of  your  office  an  approved  diagram  of 
the  subdivision  into  lots  of  the  late  Fort  Brooke  military  rcflervatiou  in  Florida,  in 
Sees.  18  and  19,  'i\  29  8.,  R.  19  E.,  and  Sec.  24,  T.  29  S.,  K.  18  E.,  relinquished  by  the 
Secretary  of  War  to  this  Department  in  writing  under  date  January  4,  1883. 

The  plat  referred  to  was  received  at  the  local  office  at  4:45  o'clock 
P.  M.,  March  22,  1883.  On  that  day,  at  4:50  o'clock  P.  M.,  Edward  S. 
Carew  made  homestead  entry,  covering  the  whole  tract. 

On  April  2,  1883,  the  CommiBsioner  of  the  General  Land  Office 
instructed  the  local  officers,  by  telegram,  to  allow  no  entries  upon  any 
land  within  said  reservation. 

On  December  17,  1883,  Commissioner  McFarland,  considering  the 
status  of  said  laud  and  the  law  applicable  thereto,  held  that  the  land 
released  from  reservation  was,  by  the  act  of  August  18,  1856  (11  Stat., 
87),  placed  under  the  control  of  the  General  Land  Office  for  disposal, 
that  the  manner  of  dispositicm  therein  provided  for  was  modified  by 
the  act  of  July  2, 1864  (R.  S.  2364),  and  the  act  of  August  3, 1846  (R.  S, 
2455),  and  that  it  was  not  subject  to  entry  under  the  homestead  and 
pre-emption  laws,  nor  scrip  location. 

Pursuant  to  said  decision,  on  January  22,  1884,  said  Commissioner 
held  for  cancellation  the  homestead  entry  of  Carew  and  the  pre  emption 
declaratory  statements  of  Cliflford  Herrick  and  Lewis  Bell. 

On  appeal  to  the  Department,  Mr.  Secretary  Teller,  on  May  16, 1884 
(2  L.  I).,  606),  affirmed  the  Commissioner's  decision,  holding  that  the 
entries  and  filings  upon  the  tracts  in  question  were  premature,  and  did 
not  foreclose  further  action  by  the  Commissioner  under  the  provisions 
of  section  2364  of  the  Eevised  Statutes,  and  said : 

I  am  further  of  opinion  that  seotion  2364  of  the  Revised  Statutes  is  not  inconsistent 
with  said  act  of  August  18,  1856,  and  that,  as  it  is  a  general  statute,  without  restric- 
tion, it  applies  to  the  disposition  and  saleof  reservations  in  Floridaaselsewhere 

You  sent  the  plat  to  the  local  office  to  be  filed,  but  you  neither  instructed  the  offi- 
cers to  open  the  land  for  settlement  nor  to  withhold  them.    Perhaps,  you  might  have 
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disregarded  the  provisions  of  section  2364  (oonsidering  them  only  as  directory),  and 
instructed  the  local  officers  to  receive  entries  and  filings  for  the  tracts.  In  the 
absence  of  any  instructions,  I  do  not  think  the  Allng  of  the  plat  of  itself  foreclosed 
any  further  action  on  your  part,  and  precluded  you  from  api)lyiug  to  the  lands  the 
provisions  of  that  section  intrusted  to  your  office. 

The  act  of  1856  and  section  2364  must  be  read  together.  Together  the3*  make  the 
general  law  for  the  disposition  by  you  of  these  Florida  military  reservations,  aod 
claimants  are  charged  with  notice  of  the  whole  law  upon  the  subject. 

On  May  10, 1887  (5  L.  D.,  632),  Acting  Secretary  Maldrow  considered 
the  application  of  Daniel  Mather  to  make  pre-emption  entry  of  lots  8, 
9  and  10,  on  said  reservation,  on  the  said  Mather's  appeal  from  the 
rejection  thereof,  and  held  that  the  disposition  of  lands  in  said  reser- 
vation was  governed  by  the  act  of  Jnly  5, 1884  (23  Stat.,  103),  and  that 
said  act  protected  the  rights  of  settlers  prior  to  January  1,  1884,  who 
were  qualified  to  make  homestead  entry. 

On  June  4, 1887,  the  Honorable  Wilkinson  Gall,  a  United  States  Sen- 
ator, from  Florida,  filed  in  the  Department  a  request  that  tlie  said  case 
of  Daniel  Mather  be  reconsidered,  for  two  reasons — one  of  which  was 
that  a  bill  had  been  favorably  reported  by  the  committee  on  public 
lauds  to  donate  said  reservation  to  the  town  of  Tampa. 

The  attention  of  Mr.  Secretary  Vilas  was  called  to  this  report, 
whereupon  he  ordered  a  hearing 

for  the  purpose  of  determining  whether  said  land  is  included  within  the  limits  of  an 
incorporated  town,  or  occupied  for  the  purposes  of  trade  and  bnsinessi  and  to  deter- 
mine the  character  of  Mather's  settlement,  and  whether  it  was  simply  as  an  occupant 
by  permission  of  tbo  military  authorities, 

and  to  this  end,  all  the  papers  before  the  Department  in  the  case  of 
Mather,  and  also  in  the  case  of  Lizzie  W.  Oarew,  were  returned. 

A  hearing  was  had,  at  which  all  the  conflicting  alleged  interests 
were  heard,  and,  on  November  25, 1892  (15  L.  D.  487),  Mr.  Secretary 
Noble  rendered  a  final  decision  on  the  record,  rejecting  all  of  the  claims 
to  the  land,  among  which  were  the  claims  of  E.  S.  Oarew,  Daniel 
Mather,  Andrew  Stillings,  Julius  Caesar,  Louis  Bell,  E.  B.  Chamber- 
lain, the  Heirs  of  R.  J.  Hackley,  deceased,  and  also  the  Mayor  and  City 
Council  of  Tampa.  It  was  held  that  the  land  had  never  been  thrown 
open  to  settlement  and  entry,  and  said : 

Under  the  law  as  it  now  stands  said  reservation  will  be  disposed  of  whenever  the 
Secretary  of  the  Interior  is  of  the  opinion  the  public  interests  so  require,  under  the 

provisions  of  said  act  of  ISSi Action  looking  to  the  disposal  of  said  land 

will  be  deferred  until  you  are  further  advised  by  this  Department. 

Motions  for  review  of  this  decision  were  filed,  upon  the  couaideration 
of  which  the  aforesaid  decision  of  Secretary  Smith  of  July  24, 1894, 
was  rendered,  wherein  it  was  held  that  from  the  time  the  aforesaid  plat 
was  received  in  the  local  office,  on  March  22, 1883,  until  April  2, 1883, 
when  the  telegram  was  received  directing  that  no  entries  be  allowed, 
said  land  was  subject  to  entry  as  other  public  lauds,  of  the  United 
States;  that  the  entry  of  Carew  was  a  valid  appropriation  of  the  land, 
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except  as  to  prior  adverse  and  subsisting  settleinejit  rights,  which  set- 
tlement rights  were  recognized  and  award  made,  as  heretofore  appears, 
and  it  was  specifically  held  that  there  was  no  competent  evidence  in 
the  record  tending  to  sliow  that  the  entry  of  Carew  was  made  in  bad 
faith. 

The  pertinent  legal  condusions  are  set  fortli  in  the  syllabus  of  said 
decision,  as  follows: 

The  act  of  Jnly  5,  1884,  providing  for  the  dispositiou  of  abandoned  miUtary  reser- 
▼atious,  is  limited  in  its  application  to  military  reservations  that  were  in  existence 
at  the  date  of  its  jiassage,  or  that  sbonld  be  thereafter  created. 

The  disposition  of  a  military  reservation  in  Florida,  abandoned  and  restored  to 
the  pnblic  domain  prior  to  the  passage  of  the  act  of  Jnly  5,  1884,  is  governed  by  the 
provisions  of  the  act  of  August  18,  1856,  and  under  said  act  the  Commissioner  of  the 
General  Land  Office  was  authorized  to  dispose  of  such  lands  either  at  public  sale  or 
ander  the  homestead  and  pre-emption  laws. 

It  is  submitted  by  the  petitioners  tliat  these  lands  have  been  dis- 
IM>sed  of  without  authorization  of  law,  and  the  various  claims,  espe- 
cially the  Garew  claim,  conceived  and  initiated  in  fraud,  and  perfected 
by  false  pretense  and  perjury. 

The  act  of  August  18, 1856  (supra),  provided : 

That  all  pnblic  lands  heretofore  reserved  for  military  purposes  in  the  State  of 
Florida,  which  said  lands,  in  the  opinion  of  the  Secretary  of  War,  are  no  longer  useful 
or  desired  for  such  purpose,  or  so  much  thereof  as  said  Secretary  may  designate,  shall 
be,  and  are  hereby  placed  under  the  control  of  Uie  General  Land  Office,  to  be  dis- 
posed of  and  sold  in  the  same  manner  and  under  the  same  regulations  as  other  pnblic 
lands  of  the  United  States. 

The  sixth  section  of  the  act  of  June  12, 1858  (11  Stat.,  336),  provided: 

That  all  the  existing  laws  or  parts  of  laws  which  authorize  the  sale  of  military 
sites,  which  are  or  may  become  useless  for  military  purposes,  be,  and  the  same  are 
hereby  repealed,  and  said  lands  shall  not  be  subject  to  sale  or  pre-emption  under  any 
of  the  laws  of  the  United  Statf^s:  Provided  further ,  That  the  provisions  of  the  act 
of  August  eighteenth,  eighteen  hundred  and  iifty-six,  relative  to  certain  reservations 
in  the  State  of  Florida,  shall  continue  in  force. 

The  act  of  July  2, 1864  {supra),  provided: 

That  whenever  any  reservation  of  public  lands  shall  be  brought  into  market  under 
existing  laws,  it  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to 
fix  a  minimum  price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below 
which  such  lands  shall  not  be  disposed  of. 

This  act  was  carried  into  section  2304  of  the  Revised  Statutes,  but 
there  made  to  read,  not  that  'Mt  shall  be  lawful  for  the  Oommissioner," 
&c.,  but  the  Commissioner  ^' shall  lix  a  minimum  price,  not  less  than 
one  dollar  and  twenty-five  cents  per  acre  below  which  sucli  lands  shall 
not  be  sold.'' 

The  act  of  July  5, 1884  (23  Stat.,  103),  provides: 

That  whenever,  in  the  opinion  of  the  President  of  the  United  States,  the  lands,  or 
any  portion  of  them,  included  within  the  limits  of  any  military  reservation  hereto- 
fore or  hereafter  declared,  have  become  or  shall  become  useless  for  military  purposes, 
he  shall  cause  the  same  or  so  much  thereof  as  he  may  designate,  to  be  placed  under 
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the  control  of  the  Secretary  of  the  Interior,  for  disposition  as  hereisalter  pcoTtdedy 
and  shall  cause  to  be  filed  with  the  Secretary  of  the  Interior  a  notice  thereof. 

Section  2  of  this  act  provides  for  tbe  manner  of  disposition,  which  is 
'^at  public  sale  to  the  highest  bidder  for  cash:'' 

Prorided,  That  any  settler  who  was  in  actual  orcnpation  of  any  portion  of  any 
such  reservations  prior  to  the  location  of  such  reservation,  or  settled  thereon  prior 
to  January  first,  eighteen  hundred  and  eighty-four,  in  good  faith,  for  the  purpose  of 
securing  a  home  and  of  entering  the  same  under  the  general  land  laws,  and  has  con- 
tinued in  such  occupation  to  the  present  time,  and  is  by  law  entitled  to  make  a 
homestead  entry,  shall  be  entitled  to  enter  the  land  so  occupied,  not  exceeding  one 
hundred  and  sixty  acres,  in  a  body,  according  to  the  government  surveys  and  sub- 
divisions: Provided  further.  That  said  lands  were  subject  to  entry  under  the  public 
land  laws  at  the  time  of  their  withdrawal. 

Section  4  provides : 

That  tbe  provisions  of  the  act  of  August  eighteenth,  eighteen  hundred  and  fifty- 
six,  relative  to  military  reservations  in  tbe  State  of  Florida,  and  the  sixth  section  of 
the  act  of  June  twelfth,  eighteen  hundred  and  fifty-eight,  relative  to  the  sale  of 
military  sites,  be,  and  the  same  are  hereby,  repealed. 

This  legislation  may  be  summarized  as  follows: 

The  act  of  1856  provided  that  military  reservations  in  the  State  of 
Florida,  no  longer  useful  for  that  purpose,  should  be  placed  under  the 
control  of  the  General  Land  Office  to  be  disposed  of  and  sold  in  the 
same  manner  and  under  the  same  regulations  as  other  public  lands  of 
the  United  States. 

The  act  of  1858  did  not  change  or  modify  the  act  of  1856. 

The  act  of  1S64  (Sec.  2304  E.  S.)  made  it  lawful  for  the  Commissioner 
of  the  General  Laud  Office  to  fix  a  minimum  price,  not  less  than  one 
dollar  and  twenty-five  cents  per  acre,  below  which  any  reservation  of 
public  lands  brought  into  market  should  not  be  disposed  of,  and  the 
revision  (Sec.  2304)  made  mandatory  what  was  by  the  original  act  per- 
missive and  discretionary. 

The  act  of  1884  provided  for  the  disposition  of  all  such  lands  at 
public  sale  to  the  highest  bidder  for  cash,  but  protected  the  rights  of 
settlers  in  actual  occupation  x)rior  to  the  location  thereof,  or  who  set- 
tled thereon  prior  to  January  1, 1884,  in  good  faith,  for  the  purpose  of 
securing  a  home  and  of  entering  the  same  under  the  general  laws,  and 
had  continued  in  such  occupation  to  the  date  of  the  act:  Provided 
further  J  "That  said  lands  were  subject  to  entry  under  the  public  land 
laws  at  the  time  of  their  withdrawal,"  and  the  fourth  section  of  said  act 
specifically  repealed  the  aforesaid  act  of  1856. 

Departmental  decision  of  July  24, 1894,  does  not  refer  to  the  fact  that 
the  act  of  1884  repealed  the  act  of  1856,  but  whether  such  fact  was 
overlooked  or  considered  and  not  thought  material,  it  is  not  now 
believed  that  the  fact  of  such  repeal  rendered  the  disposition  of  the 
lands,  as  directed  by  said  decision,  unlawful  or  erroneous* 

It  is  reasonably  clear  that  prior  to  the  passage  of  the  act  of  1884,  the 
act  of  1850  was  the  only  legislation  governing  the  disposition  of  lands 
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occapyiDg  the  statas  of  thoM  here  involved.  It  was  a  special  act  pro- 
viding for  the  didpoBitioii  of  lauds  theretofore  reserved  for  military 
purposes  in  the  State  of  Florida,  and  that  disposition  was  to  be  in  the 
same  manDer  and  under  the  same  regulations  as  other  public  lands  of 
the  United  States.  This  included,  at  the  date  the  lands  in  the  Fort 
Brooke  military  reservation  were  placed  under  the  control  of  the  Gen- 
eral Land  OfiSce,  homestead  entries  and  pre-emption  filings. 

The  same  purpose  was  again  expressed  by  Congress  in  the  act  of 
1858,  continuing  in  force  the  provisions  of  the  act  of  1856. 

The  act  of  1864  was  a  general  act,  and  whether  it  be  considered  as 
permissive  or  mandatory,  did  not  repeal  or  modify  the  act  of  1856. 

General  statutes  do  not  aifect  special  ones,  unless  such  is  clearly  the 
legislative  intention,  and  no  such  intention  here  appears,  either  express 
or  implied.  Moreover,  the  fact  that  Cougress  saw  fit  to  repeal  the  act 
of  1856,  in  1884,  is  legislative  recognition  of  the  act  at  that  time  as 
existing  law.  If,  therefore,  rights  had  been  lawfully  acquired  by  home- 
stead entry,  and  the  proceedings  of  the  land  office  had  by  virtue  of 
authority  of  the  act  of  185G,  it  was  not  unlawful  to  allow  those  rights  to 
be  perfected  under  the  homestead  law,  even  though  the  act  which 
authorized  the  disx>osition  of  the  land  under  the  homestead  law,  had 
been  repealed. 

At  the  time  of  the  filing  of  the  township  plat  aforesaid,  at  the  local 
office,  the  Land  Department  had  full  jurisdiction  of  the  laud,  and  was 
authorized,  as  has  been  seen,  to  dispose  of  the  same  under  the  home- 
sttod  and  pre-emption  laws.  Under  the  practice  at  that  time,  a  town- 
ship plat  was  treated  as  officially  received  and  filed  at  the  moment  of 
time  it  reached  the  local  office,  and  homestead  entries  and  pre-emption 
filings  were  recognized  as  valid  made  immediately  thereafter.  This 
practice  was  changed  in  October  1885  (4  L.  D.,202),  but  it  was  the 
practice  in  force  March  22, 1883.  It  results  that,  at  that  time  the  Gen- 
eral Land  Office  having  full  authority  to  dispose  of  said  lands  under 
the  homestead  law,  the  entry  of  Garew  was  such  an  appropriation 
thereunder  that  subsequent  legislation  relating  to  the  disposition  of 
like  lands  would  not  operate  upon  it,  and  this  is  true  regardless  of  the 
fact  that  part  of  the  land  was  afterwards  awarded  to  other  parties  in 
the  adjustment  of  equitable  priorities. 

On  the  question  of  the  alleged  fraud  in  making  the  entry,  it  may  be 
said  that,  conceding  the  United  States  to  be  under  such  obligations  to 
the  petitioners  as  would  authorize  it  to  institute  a  suit  for  their  benefit, 
it  is  not  believed  that  such  suit  could  be  successfully  maintained  even 
though  the  fraud  was  perpetrated,  as  alleged. 

It  appears  that  the  charge  now  made,  that  Garew  and  other  parties 
entered  into  a  conspiracy  to  defraud  the  government  of  this  land,  was 
specifically  considered  by  the  Department  in  its  decision  of  July  24, 
1894  (8upra)j  and  it  wns  therein  found  that  said  entry  was  made  in  good 
faith,  and  that  the  evidence  did  not  establish  the  charge  of  conspiracy. 
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Whatever  difl'ereuce  of  opinion  might  exist  as  to  the  correctness  of 
that  finding,  it  is  now  conclusive  of  that  iBsue,  the  land  having  been 
patented  in  pursuance  of  that  decision.  The  Department  is  without 
jurisdiction  to  reverse  it,  and  inasmuch  as  it  is  a  finding  on  a  question 
of  fact,  the  courts  will  not  review  it.  Fraud  is  a  mixed  question  of  law 
and  fact,  but  the  Department  has  here  found  tliat  the  claimed  fisicts 
upon  which  the  alleged  fraud  rested  did  not  exist. 

The  general  allegation  by  the  petitioners  of  fraud  in  the  submission 
of  final  proof  is  not  sustained  by  the  record. 

Moreover,  it  does  not  appear  that  the  United  States  is  under  any  such 
obligation  to  the  petitioners  as  would  enable  it  to  maintain  a  suit  for 
their  benefit. 

The  supreme  court  of  the  United  States,  in  the  case  of  the  Unite<l 
States  r.  San  Jacinto  Tin  Company  (125  U.  S.,  285),  says: 

We  are  of  opinion  that  Bince  the  riprht  of  the  government  of  the  United  Stat«a  to 
institnte  snch  a  suit  depends  upon  the  same  general  principles  which  would  author- 
ize a  private  citizen  to  apply  to  a  court  of  justice  for  relief  against  an  instmnoeDt 
obtained  from  him  by  fraud  or  deceit,  or  any  of  those  other  practices  which  are 
admitted  to  justify  a  court  in  granting  relief,  the  government  must  show  that,  like 
the  private  individual,  it  has  such  au  interest  in  the  relief  sought  as  entitles  it  to 
move  in  the  matter.  If  it  be  a  question  of  property  a  case  must  be  made  in  whieh 
the  court  can  afford  a  remedy  in  regard  to  that  property;  if  it  be  a  question  of  fhiud 
which  would  render  the  instrument  void,  the  fraud  must  operate  to  the  prejudice  of 
the  United  States;  and  if  it  is  apparent  that  the  suit  is  brought  for  the  benefit  of 
some  third  party,  and  that  the  United  States  has  no  pecuniary-  interest  in  the  remedy 
sought,  and  is  under  no  obligation  to  the  party  who  will  be  benefited  to  sustain  an 
action  for  his  use;  in  short,  if  there  does  not  appear  any  obligation  on  the  part  of 
the  United  States  to  the  public,  or  to  any  individual,  or  any  interest  of  its  own,  il 
can  no  more  sustain  such  an  action  tbau  any  private  person  conld  under  similar 
circumstances. 

There  is  nothing  in  connection  with  the  proceedings  had  in  the  dis- 
position of  the  land  involved  which  has  operated  prejudicially  on  any 
legal  or  equitable  right  of  the  petitioners.  They  are  mere  squatters, 
and  even  if  these  patents  were  vacated,  it  does  not  appear  how  they 
are  to  be  benefited.  In  that  event,  the  lands  would  have  to  be  dis- 
posed of  under  the  act  of  1884,  supra,  which  is  at  public  sale  to  the 
highest  bidder  for  cash. 

Conceding  for  the  sake  of  argument  that  the  petitioners  settled  on 
said  land  prior  to  January  first,  eigliteen  hundred  and  eighty-four,  in 
good  faith,  for  the  purpose  of  securing  a  home  and  of  entering  the  same 
under  the  general  land  laws,  and  had  continued  such  occupation  to  the 
date  of  said  act  of  1884,  they  would  not  be  protected  by  the  proviso  to 
said  act,  for  the  reason  that  said  lands  were  not  subject  to  entry  under 
the  public  land  laws  at  the  time  of  their  withdrawal,  hence  the  pro- 
vision in  that  act  for  the  benefit  of  settlers  has  no  application  in  the 
disposition  of  these  lands. 

Another  obstacle  in  the  way  of  a  successful  maintenance  of  a  suit  to 
vacate  these  patents  lies  in  the  fact,  made  to  appear  by  affidavits  and 
exhibits,  that  all  or  nearly  all  of  the  land  so  patented  has  been  sold 
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and  conveyed  to  third  parties.  The  presumption  is  that  such  parties 
are  innocent  purchasers  for  vahie  and  without  notice  of  any  defect  in 
the  title  of  the  patentees,  on  account  of  fraud  or  other  infirmity.  Even 
if  the  patents  were  procured  through  fraud,  unless  they  were  abso- 
lutely void  on  that  account,  such  purchasers  would  be  protected  by  the 
courts. 

The  fraud  here  alleged,  even  if  permitted  to  be  shown  in  the  courts 
after  the  proceedings  had  thereon  in  the  Land  Department,  is  not  of 
the  character  that  would  authorize  a  vacation  of  the  patents  as  against 
such  purchasers.  If  the  fraud  as  alleged  were  established,  it  would 
render  the  patents  voidable  only,  and  under  such  a  patent  innocent 
purchasers  for  value  and  without  notice  would  take  a  perfect  title. 

It  is  not  believ^ed  that  the  suit  prayed  for  could  be  maintained. 

The  petition  is  dismissed,  and  the  papers  are  herewith  transmitted 
for  the  files  of  your  office. 


PROCEEDINGS  BY  THE  GO^'EUNMEXT— RELINQUISHMENT. 

Alfred  A.  Ansoomb. 

A  relinqniBhinent  filed  pending  proceedings  by  the  government  takes  effect  at  once, 
and  the  land  is  thereafter  open  to  tlie  first  legal  applicant,  subject  only  to  valid 
adverse  claims. 

Secreiart/  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
( W.  V.  D.)  8,  1898.  (C.  J.  G.) 

December  11, 1893,  James  Malone  made  pre-emption  cash  entry  for 
the  NE.  i  SE.  J,  E.  i  NB.  i  and  8W.  i  NE.  i  Sec.  12,  T.  67  N.,  E.  20  W., 
Dnlnth  land  district,  Minnesota. 

Angust  25, 1894,  on  the  report  of  a  special  agent,  the  above  entry 
\¥as  held  for  cancellation,  it  being  charged  that  the  entry  was  fraudu- 
lent in  that  the  entryman  did  not  settle  on  this  land  until  after  the 
repeal  of  the  preemption  law;  that  the  said  entry  was  made  for  the 
purpose  of  obtaining  the  timber  on  said  land ;  and  that  January  4, 1894, 
the  entryman  entered  into  a  contract  with  one  Herbert  Armstrong  to 
convey  the  land  to  him  for  a  consideration  of  $1500. 

January  11, 1895,  your  office,  upon  the  application  of  the  entryman, 
directed  that  hearing  be  had  on  the  above  charges,  which  said  hearing 
was  fixed  for  August  14, 1895. 

July  31, 1895,  Alfred  A.  Anscomb  made  timber  and  stone  application  for  the  same 
land,  and  filed  ^'Ith  said  application  a  properly  executed  deed  of  conveyance  from 
said  James  Malone  to  Herbert  Armstrong,  quit-claiming  all  right,  title  and  interest 
in  and  to  said  land;  also  quit-claim  deed  from  Herbert  Armstrong  and  wife,  Mary  L. 
Armstrong,  conveying  all  right,  title  and  interest  in  and  to  said  land  to  the  United 
States  of  America;  also  an  abstract  of  title,  properly  certified  to,  showing  non- 
incumbrance  of  said  land. 

On  the  last  mentioned  date  the  local  office  transmitted  this  applica- 
tion to  your  office,  together  with  an  application  by  one  Thomas  M. 
12209— VOL  26 22 
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McOonnel],  dated  December  10,  1894,  to  purcbaae  the  land  iu  question 
under  the  timber  and  stone  act,  and  recommended  that  Anscomb  be 
allowed  to  enter  said  land. 

Your  oUSce  took  no  action  at  the  time  on  the  applications  referred  to 
on  the  ground  that  they  were  filed  after  action  had  been  taken  by  the 
government  looking  to  the  cancellation  of  Malone's  entry,  and  prior  to 
final  action  thereon.  Instructions,  however,  were  telegraphed  to  the 
special  agent  to  proceed  with  the  hearing. 

The  hearing  was  duly  had  at  the  time  fixed  therefor,  and  testimony 
was  submitted  by  the  government,  no  appearance  being  made  on  the 
part  of  the  defense.  The  local  office  rendered  decision  holding  that  the 
charges  had  been  sustained  and  recommending  cancellation  of  the  entry. 
Both*  the  entrymen  and  transferee  were  duly  notified  of  said  decision, 
but  no  appeal  was  filed. 

April  25, 1896,  your  office,  the  record  in  this  case  having  been  sent 
up,  affirmed  the  decision  of  the  local  office  and  canceled  the  entry.  The 
local  office  was  advised  in  regard  to  the  applications  of  Anscomb  and 
McGonnell  that 

inasmiicb  as  proceeding  had  been  instituted  by  the  governmenti  looking  to  the 
cancellation  of  said  entry  for  fraud,  any  other  action  concerning  the  land  involved, 
pending  such  proceedings,  would  be  irregular  and  unauthorized. 

April  29, 1896,  the  local  office  transmitted  an  application  by  Thomas 
M.  McConnell,  filed  on  that  date,  to  make  timber  land  cash  entry  for 
the  land  in  question.  At  the  same  time  attention  was  called  to  the 
former  application  of  McConnell  and  that  of  Anscomb,  both  of  which 
were  then  pending  in  your  office. 

May  21, 1S96,  your  office  rendered  decision  in  which  it  was  asserte<l 
that  the  language  employed  in  your  office  decision  of  April  25, 1896, 
heretofore  quoted,  was  iu  effect  a  rejection  of  the  applications  referred 
to.    The  local  office  was  further  advised  that 

an  application  to  enter  lands  included  within  the  entry  of  another  is  not  recog- 
nized as  the  initiation  of  a  coutCHt;  and  where  the  application  is  rejected,  and  an 
appeal  is  taken  therefrom,  a  subsequent  relinquishment,  (or  final  cancellation  of  the 
entry  of  record,)  will  not  inure  to  the  benefit  of  the  applicant. 

In  support  of  this  holding  the  case  of  Swanson  r.  Simmons,  16  L,  D., 
44,  was  cited.  The  local  office  was  instructed  to  advise  the  parties  that 
'^  they  acquired  no  preference  right  of  entry  to  the  land  should  it  again 
become  subject  to  entry,  by  the  filing  of  said  applications."  The  appli- 
cation of  ^rcConnell,  filed  April  29,  1896,  was  returned  without  action. 

Anscomb  has  now  appealed  from  your  said  office  decision  of  May  21, 
1896,  to  this  Department,  the  errors  assigned  being  as  follows: 

1.  In  not  finding  that  the  relinquishment  of  the  Malone  entry  took  cft'ect  as  soon 
as  filed,  and  at  once  opened  the  land  to  settlement  and  entry  without  further  actiou 
on  the  part  of  the  Commissioner. 

2.  In  not  finding  that  Anscomb  made  the  first  legal  application  to  enter  said  land 
after  the  filing  of  said  relinqnishment,  and  in  not  applying  to  the  case  at  bar  the 
principles  laid  down  in  the  case  of  Ilortzog  r.  Demmer  (13  L.  D.,590). 
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3.  In  applying  the  principles  laid  down  in  Swnnson  r.  Simmons  (16L.  D.,  44)  as 
having  any  bearing  in  this  case,  as  a  relinqnishment  always  takes  effect  as  soon  as 
filed  no  matter  what  the  status  or  condition  of  tSe  entry  may  be. 

It  appears  from  the  record  that  McGoniiell's  first  application  was  not 
formally  rejected  until  yonr  office  decision  of  May  21, 1806,  and  then  on 
the  ground  that  government  proceedings  had  been  instituted  looking 
to  the  cancellation  of  Malone's  entry.  The  said  application  should  have 
been  rejected  when  presented,  for  the  reason  that  the  land  was  not 
subject  to  entry,  the  same  being  embraced  in  ^lalone's  entry  of  record. 
But  even  if  it  had  been  so  rejected  and  McConnell  had  appealed  irom 
such  action,  it  would  not  have  been  a  pending  application  that  would 
have  attached  on  the  cancellation  of  Malone's  entry.  Maggie  Laird,  13 
L.  D.,  502. 

Your  office  rejected  Anscomb's  application  also  because  the  govern- 
ment had  already  instituted  proceedings  against  Malone's  entry.  There 
is  no  doubt  as  to  the  authority  of  the  Department  to  proceed  with  an 
investigation  of  an  entryman's  good  faith,  or  to  take  advantage  of  the 
evidence  submitted  at  a  hearing,  even  after  the  withdrawal  of  a  con- 
test or  the  filing  of  a  relinquishment.  But  in  this  case,  under  the  first 
section  of  the  act  of  May  14,  1880  (21  Stat.,  140),  Malone's  relinquish* 
ment  took  eifect  eo  instantij  and  the  land  thus  released  became  subject 
to  the  entry  of  the  first  legal  applicant.  As  hereinbefore  stated  McCon- 
nell's  application  did  not  have  the  effect  to  initiate  a  contest  or  create 
an  adverse  claim ;  hence  there  was  no  reason  why  Anscomb's  applica- 
tion, Malone  having  relinquished,  should  have  been  held  to  await  the 
proceedings  instituted  by  the  government.  These  proceedings  looking 
to  the  cancellation  of  Malone's  entry  for  fraud,  could  not  operate  to 
defeat  the  application  of  Anscomb,  who  was  not  a  party  to  the  fraud. 
The  failure  of  the  local  office,  therefore,  to  immediately  act  upon 
Malone's  relinquishment  does  not  prejudice  Anscomb's  rights.  The 
latter's  application,  when  acted  upon,  will  relate  back  to  the  time  it 
was  filed.  The  case  of  Swanson  v.  Simmons,  sujpra,  is  applicable  to  the 
case  under  consideration  so  far  as  the  first  application  of  McConnell  is 
concerned,  but  it  does  not  affect  the  application  of  Anscomb  which  was 
made  after  Malone  had  relinquished. 

It  may  be  remarked  in  this  connection  that  an  affidavit  of  contest 
is  in  the  nature  of  an  information,  and  where  the  charges  contained 
therein  are  sustained  the  land  becomes  subject  to  the  preferred  right 
of  the  contestant.  If  a  relinquishment  be  filed  pending  the  contest 
proceedings  it  takes  effect  at  once  and  the  land  becomes  open  to  the 
entry  of  the  first  legal  applicant  subject  to  any  rights  the  contestant 
may  have.  There  would  seem  to  be  no  good  reason  for  the  application 
of  a  different  rule  where  the  government  itself  has  instituted  proceed- 
ings looking  to  the  cancellation  of  an  entry.  As  the  land  in  question 
was  not  subject  to  any  preference  right  or  other  adverse  claim  at  the 
time  Anscomb  filed  his  application  to  enter,  his  said  application  will 
now  be  favorably  acted  upon,  if  he  is  found  to  be  otherwise  qualified. 
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McConnoll's  axiplicatiou  lacing  subsequent  to  Anseomb's,  is  subject 
thereto. 

It  is  sufficient  to  say  that  Anscomb  is  entitled  tb  i)erfect  his  entry 
for  his  land  because  he  is  shown  to  have  been  the  first  legal  applicant 
therefor  after  Malone^s  relinquishment,  without  specifically  discussing 
the  applicant's  specifications  of  error.    • 

Tour  office  decision  of  May  21,  189G,  is  modified  in  accordance  with 
the  viewsi  expressed  herein. 


Weight  v,  Goode. 

Motion  for  review  of  departmental  decision  of  January  6,  1898,  26 
X.  D.,  1,  denied  by  Secretary  Bliss,  March  8, 1898. 


HAILROAD  GRAXT-INDEMNITY  SEI^ECTION- -TRANSMUTATION. 

Northern  Pacific  R.  R.  Go.  r.  Gunther. 

Aa  indemnity  selection  made  for  laud  included  in  a  pre-emption  filing,  under  which 
residence  has  been  duly  established  and  maintained,  will  not  defeat  the  right  of 
the  pre-emptor  to  subsequently  transmnte  his  claim  to  a  homestead  entry. 

Secretary  Bliss  to  the  CommisHioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  5,  1898.  (F.  W.  C.) 

The  Northern  Pacific  Railroad  Oompany  has  appealed  from  yoar 
office  decision  of  May  27,  189G,  holding  for  cancellation  it«  indemnity 
selection  covering  the  E^  of  the  NE^  and  the  Ej  of  the  SE^  of  Sec.  9, 
T.  146  N.,  R.  85  W.,  Bismarck  laud  district,  North  Dakota,  with  a  view 
to  the  allowance  of  homestead  application  of  Jacob  Gunther  presented 
therefor. 

The  above  described  tract  is  within  the  indemnity  limits  of  the  grant 
to  the  Northern  Pacific  Railroad  Company,  and  was  included  in  its  list 
of  selections  No.  50,  filed  July  14,  1890.  It  appears  that  prior  to  the 
filing  of  said  list  of  selections,  to  wit:  on  May  14, 1890,  Jacob  Ounther 
had  been  permitted  to  file  preemption  declaratory  statement  covering 
said  land.  On  May  24,  1894,  not  having  made  proof  upon  his  pre- 
emption filing,  he  tendered  a  homestead  application  lor  the  land,  and 
in  his  homestead  affidavit  alleged  continuous  residence  and  improve- 
ments upon  the  land  since  the  spring  of  1887.  Upon  said  allegation 
of  settlement  hearing  was  ordered  and  had,  after  due  notice,  and  upon 
the  record  made  at  said  hearing,  both  your  office  and  the  local  officers 
agree  in  finding  that  Gunther's  allegation  of  settlement,  residence 
and  improvements  was  fully  sustained  as  alleged;  and  your  office 
decision  therefore  holds  that  the  tract  was  not  subject  to  the  company's 
selection  on  July  14, 1890,  and  said  selection  is  held  for  cancellation 
with  a  view  of  allowing  Gunther's  application,  as  before  stated. 

It  is  contended  on  behalf  of  the  company  that  Gunther's  claim  to 
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tbe  land  at  the  date  of  its  selection  rested  solely  upon  his  occapation 
of  the  land,  and  that  sach  occupation  without  a  record  claim  was  not 
safficieut  to  bar  the  company's  right  of  selection.  This  allegation  is 
not  sustained  by  the  record  for,  as  before  stated,  on  May  14, 1890,  just 
two  months  prior  to  the  selection  by  the  company  Gunther  had  been 
permitt^  to  file  pre-emption  declaratory  statement  for  this  laud.  This 
declaratory  statement  was  regularly  and  properly  allowed,  and  the 
right  of  transmutation  is  an  incident  to  every  valid  preemption  filing. 
The  application  by  Gunther  to  make  homestead  entry  of  this  land  is^ 
in  eftect,  a  transmutation  of  his  filing,  as  he  claims  credit  for  his  resi- 
dence and  improvements  antedating  the  filing  of  his  preemption 
declaratory  statement.  Having  established  his  allegation  of  con  tinuoas 
residence  since  prior  to  the  filing  of  his  pre-emption  declaratory  state- 
ment, It  must  be  held  that  no  such  right  was  secured  by  the  company 
under  its  selection  made  subsequent  to  Gunther's  pre  emption  filing  as 
would  bar  his  right  of  transmutation  as  applied  for. 

Your  office  decision  is  accordingly  affirmed;  and  upon  completion  of 
entry  by  Gunther  the  company's  selection  will  be  canceled. 


HOME.STEAD-.SlimXEMEXT  RIGHTS-PRACTICE— REHEAHING. 

Rowan  v.  Kane. 

If  a  contestant,  who  baaes  hia  claim  on  i)riority  of  settlement,  fails  to  maintain  his 
residence  on  the  land  during  the  pendency  of  the  contest,  an  intervening  adverse 
settlement  will  defeat  his  right  to  the  land. 

The  remedy  of  a  party  who  is  not  ready  for  trial  is  by  way  of  motion  for  continuance^ 
and  not  by  application  for  rehearing  filed  after  default  and  judgment. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  W,  1898.  ( i\  J.  C.) 

The  land  involved  in  this  controversy  is  tlie  SW.  ^  of  Sec.  20,  T.  48  N.^ 
R.  9  W.,  Ashland,  Wisconsin,  land  district,  and  was  formerly  embraced 
in  a  railroad  grant  that  was  forfeited  by  act  of  September  29,  1890 
(26  Stat.,  496).  By  section  2  of  said  act  it  was  provided  that  all  settlers 
in  good  faith  on  the  lands  forfeited,  at  the  date  of  the  passage  of  the 
act,  if  they  were  otherwise  qualified,  should  be  entitled  to  a  six  months^^ 
preference  right  to  enter  the  same  under  the  homestead  laws. 

Anterior  to  the  present  controversy  it  is  shown  that  one  Leonard  K» 
Knox  made  homestead  entry  of  the  tract;  that  George  W.  Kane,  the 
defendant  herein,  initiated  a  contest  against  this  entry,  alleging  settle- 
ment thereon  prior  to  September  29, 1890.  As  a  final  result  of  the 
hearing  had  between  these  parties,  tbe  Department,  on  September  23, 
1893,  affirmed  the  action  of  your  office  in  awarding  the  land  to  Kane. 
Motion  for  review  of  this  decision  was  filed,  and  on  April  26, 1895,  the 
same  was  denied. 

On  February  16,  1895,  before  the  decision  by  the  Department  in  the 
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first  case,  Mary  Uowan  filed  an  afiidavit  of  contest,  alleging  that 
neither  Kane  nor  Knox  had  resided  on  or  occupied  the  land  for  two 
years  prior  thereto,  and  that  both  had  abandoned  the  same.  On  May 
31, 1895,  Bowan  filed  her  application  to  make  homestead  entry  of  the 
tract,  alleging  that  she  was  residing  thereon. 

On  June  0, 1895,  and  within  thirty  days  from  receiving  notice  of  the 
decision  of  the  Department,  Kane  made  homestead  entry  of  the  lands, 
and  on  June  10th  following,  Rowan  filed  another  affidavit  of  contest, 
reciting  her  former  applications  to  contest  and  enter,  alleging  settle- 
ment on  February  15, 1895;  that  she  established  her  residence  thereon 
March  9,  1895;  and  that  Kane  had  not  cultivated  or  improved  the 
same,  or  resided  thereon  for  more  than  three  years.  A  hearing  was 
ordered,  personal  service  made  on  Kane,  and  on  the  date  set  for  the 
hearing  he  made  default.  The  contestant  put  in  her  testimony,  and 
the  local  officers  decided  in  her  favor. 

Thereupon  the  entryman  filed  a  motion  for  a  rehearing,  alleging  that 
owing  to  his  failure  to  get  some  money  he  was  negotiating  for,  he  was 
unable  to  procure  witnesses  for  the  trial,  or  go  himself;  that  each  year 
he  had  cultivated  to  crop  a  portion  of  the  land;  that  he  had  made 
his  home  on  the  land  and  had  no  other;  that  he  kept  up  and  main- 
tained his  improvements  thereon;  that  he  did  not  remain  there  con- 
tinuously because  of  his  poverty';  that  he  had  his  house  furnished  with 
all  things  necessary  for  housekeeping,  and  the  same  were  stolen  dur- 
ing his  absence.  This  affidavit  is  corroborated  by  the  person  with 
whom  ho  alleges  he  was  negotiating  a  loan,  and  by  two  others,  who 
swear  they  know  the  contents  of  the  affidavit  made  by  Kane,  and  know 
the  same  to  be  true.  These  affidavits  were  sworn  to  in  Douglas  coanty, 
Wisconsin.    The  land  in  controversy  is  in  Bayfield  county. 

The  local  officers  overruled  this  motion:  whereupon  the  entryman 
appealed.  Your  office,  by  letter  of  March  18,  1896,  dismissed  the  con- 
test for  the  reason  that — 

Peuding  this  coiiti'st  (Kane  v.  Knox)  no  rights  could  be  acquired  by  auy  interven- 
ing settler  or  applicant.  Xo  rights  could  subsequently  attach  as  against  Kane  by 
settlement,  or  the  H ling  of  an  api)lication,  by  a  third  party,  and  while  the  laud  was 
covered  by  an  entry  which  he  was  contesting,  he  was  not  required  to  niaiutnin  his 
residence  thereon. 

Motion  for  review  of  this  decision  was  overruled  July  16,  1896. 
The  contestant  has  appealed,  assigning  error  as  follows: 

I.  Error  in  holdii^g  that  peuding  the  former  contest  of  Kjine  r.  Kuox,  uo  rights 
could  be  acquired  by  Mary  Rowan  as  an  interveniug  settler  or  applicant. 

II.  Error  in  holding  that  ''while  the  land  was  covered  by  an  entry  which  he 
(Kauc)  was  contesting,  he  was  not  required  to  maiutain  his  residence  thereon." 

III.  Error  in  findiug  that  ''he  (Kane)  had  returned  on  June  16,  and  when  notice 
was  served  June  17,  he  was  ou  the  land." 

IV.  Error  in  disn;i.ssiug  plaintiff'^s  contest. 

v.  EiTor  in  not  holding  that  one  who  contests  an  entry  by  reason  of  bis  alleged 
prior  settlemeut  must  comply  with  the  settlemeut  laws  and  must  maintain  his  resi- 
dence ou  the  land,  even  though  it  is  covered  by  the  entry  ho  is  contesting. 
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The  testimony  submitted  by  the  contestant  shows  that  for  a  number 
of  years  prior  to  his  entry  Kane  had  not  resided  upon,  improved  or 
cultivated  the  land;  that  he  did  not  reside  in  the  same  county,  but 
was  employed  in  the  police  department  of  a  town  in  another  county; 
that  his  house  on  the  tract  was  in  an  uninhabitable  condition,  and  that 
he  was  not  even  seen  on  the  land  for  a  long  time  prior  to  his  entry.  In 
brief,  the  testimony  shows  that  he  did  not  reside  upon  the  land  after 
the  contest  against  Knox.  It  also  shows  that  Eowan  established  her 
residence  thereon  March  9, 1895. 

The  Department  is  unable  to  agree  with  the  decision  of  your  office 
quoted  above.  It  will  be  recalled  that  Kane  based  his  right  to  the 
tract,  in  his  contest  against  Knox,  on  the  fact  that  he  was  a  prior  set- 
tler thereon,  and  it  was  decided  that  he  was,  on  this  ground,  entitled 
to  the  laud.  But  to  avail  himself  of  this  right  he  must  have  main- 
tained his  residence  and  complied  with  the  law.  In  Hall  %\  Stone 
(16  L.  D.,199)  the  Department  laid  down  the  general  rule  that — 

A  homesteader  who  claims  priority  of  right  by  yirtae  of  an  alleged  settlementi 
must  comply  with  the  settlement  law  and  can  not  defer  the  establishment  and  main- 
tenance of  residence  until  the  allowance  of  his  application  to  enter. 

The  doctrine  announced  in  this  case  has  been  followed  in  all  cases 
where  the  party  to  the  contest  has  relied  on  prior  settlement.  (Mclnnes 
t?.  Cotter,  21  L.  D.,  97;  Foote  i?.  McMillan,  22  Id.,  280;  Benjamin  v. 
Eudailey,  25  Id.,  103;  Thompson  et  al  v.  Graver,  Id.,  279;  Griffin  v. 
Smith,  Id.,  329.)  In  the  case  of  Johnson  et  aL  v.  Smith  et  al.  (23  L.  D., 
317),  the  facts  are  similar  to  those  in  the  case  at  bar  and  the  land  situ- 
ated in  the  same  land  district.    It  was  there  decided  (syllabus): 

A  second  contest  may  be  entertained  on  the  charge  that  the  entrj-man  has  failed 
to  comply  with  the  law  since  the  hearing  in  the  former  suit. 

If  a  contestant  relying  on  his  prior  settlement  does  not  maintain 
his  residence  on  the  land  during  the  pendency  of  the  contest,  then  it  is 
comx>etent  for  another  to  settle  upon  the  tract  and  acquire  a  right 
superior  to  the  first. 

The  rule  announced  by  your  office  would  be  sound  where  the  contest 
was  based  on  mere  default  of  the  entrymen  and  when  the  latter  had 
possession  of  the  land,  but  where  one  relies  on  his  prior  settlement  it  is 
incumbent  on  him  to  maintain  his  residence  and  otherwise  comply  with 
the  law.  This,  apparently,  Kane  has  not  done.  Hence  the  contest 
should  not  be  dismissed. 

The  order  of  your  office,  therefore,  in  dismissing  the  contest,  is 
reversed. 

The  motion  for  a  rehearing,  which  the  local  officers  overruled,  is  not 
sufficient  to  warrant  the  re-opening  of  the  case.  Kane  had  full  thirty 
days'  notice^  in  which  to  prepare  for  the  trial.  If  for  any  sufficient 
reason  he  was  unable  to  proceed  at  the  time  set  therefor,  the  hearing 
would  have  been  postponed  on  application.  Instead  of  making  an 
application  for  a  continuance,  he  elected  to  ignore  the  proceeding,  and 
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after  judgment  against  him  seeks  to  Lave  a  rehearing.  This  motion 
must  be  treated  the  same  as  any  other  of  a  like  kind  and  its  sufficiency 
determined  by  the  rules  governing  new  trials  in  courts  of  law. 

Kane  does  not  allege  that  he  has  lived  on  the  tract  during  the  period 
of  the  former  contest.  He  says  he  has  made  the  same  his  '^home  and 
have  had  pr  owned  no  other  home";  that  he  has  not  remained  continu- 
ously thereon  because  of  his  poverty,  and  the  expense  of  the  former 
contest,  and  that  he  had  to  earn  money  by  daily  labor  for  his  own  sup- 
port and  that  of  his  mother;  that  he  has  each  year  cultivated  to  crop 
a  part  of  the  land,  as  his  time  and  means  would  permit. 

He  does  not  state  that  he  can  prove  any  of  these  matters  if  given  an 
opportunity,  neither  does  he  give  the  names  of  any  witnesses  by  whom 
he  can  establish  any  of  the  allegations,  or  set  forth  what  he  or  any 
witness  would  swear  to  if  a  rehearing  was  granted.  The  witnesses  who 
verify  the  affidavit  do  not  pretend  to  know  the  land  or  the  conditions 
that  prevailed,  neither  do  tbey  swear  that  they  would  be  present  and 
testify. 

The  action  of  the  local  officers  in  denying  the  motion,  and  their 
recommendation  on  the  merits  of  the  case,  is  therefore  approved. 


HOMESTEAD  CONTEST -DEATH  OF  EN^rilYMAN. 

llOBEL  V.  GROVER'S  HEIRS. 

In  a  contest  against  the  heirs  of  a  homesteader^  on  the  ground  that  they  have  failed 
to  comply  with  the  law,  it  is  essential  that  the  death  of  the  entryman  shonld 
ho  alleged  and  proven. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  10,  1898.  (H.  G.) 

James  M.  Grover  made  homestead  entry,  September  15, 1890,  for  the 
SW.  i  of  Sec.  24,  T.  17  X.,  E.  1  W.,  within  the  land  district  at  Olympia, 
Washington.  July  11, 1895,  Michael  Robel  instituted  contest  proceed- 
ings seeking  a  cancellation  of  such  eutry,  alleging  that  Grover  died  in 
the  month  of  June,  1894, 

and  that  his  heii-s  have  wholly  ahandoued  said  tract  and  changed  their  residence 
therefrom  for  more  than  six  months  since  making  said  entry,  and  next  prior  to  the 
date  herein,  and  that  they  have  failed  to  improve  said  tract;  that  said  traot  is  not 
settled  upon  and  cultivated  hy  said  heirs  as  required  hy  law. 

The  affidavit  of  contest  is  corroborated  by  Otto  Hoffman,  who  after- 
ward appeared  at  the  hearing  as  a  witness  for  the  contestant,  and  who 
states  in  his  corroborating  affidavit  that  he  knows  from  personal 
observation  that  the  statements  made  in  the  affidavit  for  contest  are 
true. 

July  12, 1895,  Bobel  filed  an  affidavit  in  the  local  office,  which  is  to 
the  effect  that  so  far  as  can  be  ascertained  by  inquiry,  and  from  the 
records  in  the  office  of  the  clerk  of  the  court  for  the  county  in  which 
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the  land  is  situate,  there  has  never  been  any  administrator  appointed 
for  the  estate  of  the  deceased  eutryman ;  that  his  only  heir  resident  in 
said  State,  ^^  so  far  as  affiant  can  ascertain,"  is  Mrs.  Lucy  Warriner,  of 
Whatcom  county  therein,  and  that  he  believed  that  all  other  heirs  of 
said  decedent  are  uon-residejits  of  the  State  of  Washington,  as  he  made 
diligent  inquiry  regarding  the  residences  of  the  same  from  the  neigh- 
bors in  the  vicinity  of  the  land  in  question  and  also  from  the  postmaster 
at  Olympia,  Washington,  the  post  office  address  of  the  residents  in  the 
neighborhood  of  the  land.  Upon  this  showing  Eobel  requested  that 
notice  issue  for  publication,  posting,  and  mailing,  as  provided  by  Kules 
13  and  14  of  Practice.  Personal  service  of  the  notice  was  made  upon 
Mrs.  Warriner,  on  July  16,  1895,  by  the  deputy  sheriff  of  Whatcom 
county,  Washington.  It  further  appears  that  on  said  date  the  con- 
testant deposited  in  the  mails  a  registered  letter,  addressed  to  Mrs. 
Elizabeth  Grnikshank,  at  Oakes,  Colorado,  a  sister  of  the  deceased 
entryman,  containing  a  true  copy  of  the  notice  of  contest,  and  he  also 
addressed  a  like  letter  to  the  heirs  or  legal  representatives  of  James 
M.  Grover,  deceased,  at  Olympia,  Washington,  and  deposited  the  same 
in  the  post-office  at  Olympia,  Washington,  which  was  the  post-office  at 
which  the  entryman,  Grover,  received  his  mail.  The  contestant  further 
alleges  in  an  affidavit  filed  by  him  that  the  residence  of  none  of  the 
legal  heirs  or  representatives  of  the  deceased,  who  are  non-residents  of 
the  State  of  Washington,  is  known  to  him,  except  that  of  Mrs.  Cruik- 
shank,  upon  whom  service  by  registered  mail  had  been  secured. 

Xotice  by  publication  was  ordered  by  the  local  office,  and  was  pub- 
lished, posted  in  the  office  of  the  register  and  in  a  conspicuous  place 
on  the  tract  in  contest,  each  for  the  prescribed  period.  The  heirs  are 
not  named  in  the  published  notice. 

A  hearing  was  had,  and  prior  thereto  Mrs.  Elizabeth  H.G.  Cruikshank 
caused  a  written  appearance  to  be  entered  by  her  as  sister  and  heir  at 
law  of  the  deceased  entryman.  At  this  hearing  the  evidence  offered  by 
the  contestant  was  that  of  himself  and  Otto  Hoffman,  which  was  taken 
on  printed  blanks,  and  these  witnesses  were  cross-examined  by  the 
attorney  for  Mrs.  Cruikshank. 

The  contestant,  Michael  Bobel,  testified  in  chief,  that  he  resided  in 
Kitsap  county,  Washington,  about  seventy-five  miles  from  the  tract 
involved,  and  had  been  acquainted  with  the  tract  since  about  April  15, 
1895;  that  he  knew  from  personal  observation  that  the  heirs  of  Grover, 
deceased,  had  not  fenced,  cultivated,  built  or  resided  upon,  or  in  any 
way  improved  said  tract,  except  to  slash  about  one  and  one-half  acres 
and  to  erect  a  small  log  cabin ;  that  the  said  tract  was  then  in  its  natu- 
ral condition,  except  as  stated  by  him,  and  that  the  present  residence 
of  the  defendants  was  unknown  to  him,  except  that  of  Mrs.  Lucy  War- 
riner and  Mrs.  Elizabeth  Cruikshank,  who  were  duly  served  with  notice 
of  the  contest.  Upon  cross-examination,  the  contestant  states,  in  sub- 
stance, that  he  had  been  upon  the  land  three  times  in  April  and  July; 
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that  he  was  shown  t\m  land  by  one  Seyfang,  who  lived  near  the  cabin 
on  the  tract;  that  none  of  the  <<  slashing"  was  cleared,  and  that  there 
was  no  place  where  the  tract  could  bave  been  caltivated;  and  that  the 
cabin  on  the  tract  appeared  as  if  it  had  not  been  occupied  for  three 
years. 

Hoffman  testified  in  chief,  corroborating  generally  the  testimony  of 
the  contestant,  and  stating  tbat  the  present  residence  of  the  defendants 
was  unknown  to  him,  except  that  of  Mrs.  Warriner  and  Mrs.  Gruik- 
shank,  which  he  gives.  Upon  cross-examination,  he  states,  in  substance, 
that  he  bad  been  on  the  main  part  of  the  land  three  times  the  preceding 
spring;  that  Seyfang  showed  him  the  corners,  and  from  that  fact  and 
because  he  had  seen  it  on  the  map,  he  knew  the  tract  visited  by  him  to 
be  the  tract  in  dispute,  although  he  could  not  give  the  section,  town- 
ship or  range  in  which  the  tract  is  located;  that  he  knew  that  there 
had  been  no  cultivation  of  the  tract  the  preceding  year,  1894,  because 
nothing  had  been  done  to  the  slashing  and  the  land  had  not  been 
cleared;  that  one  could  not  stay  in  the  house,  and  that  he  '^  would  not 
like  to  sleep  there  at  night;"  and  that  everything  was  '^torn  up  around 
there." 

At  the  close  of  this  evidence,  the  attorney  for  Mrs.  Gruikshank,  none 
of  the  other  heirs  appearing,  either  in  person  or  by  attorney,  moved  to 
dismiss  the  contest,  for  the  reason  that  a  prima  fade  case  had  not 
been  made  out,  and  because  the  allegations  of  the  contest  had  not 
been  proved.  No  further  testimony  was  offered,  and  thereafter  the 
local  officers  held  that  the  land  embraced  in  the  homestead  entry  of 
Grover  had  been  "  wholly  abandoned  and  not  cultivated  or  improved 
by  the  heirs  of  the  deceased  claimant  in  accordance  with  the  homestead 
law,"  and  they  recommended  the  cancellation  of  such  entry. 

Upon  appeal  by  Mrs.  Gruikshank,  your  office,  on  May  2, 1896,  held 
that  the  contestant  had  made  out  a  prima  facie  case,  and  affirmo^d  the 
decision  of  the  local  office.  A  further  appeal  by  Mrs.  Gruikshank 
brings  the  case  to  the  Department. 

She  contends  that  the  contestant  did  not  establish  by  proof  the  alle- 
gations of  his  contest  and  that  the  same  should  therefore  be  dismissed, 
no  just  grounds  being  shown  for  the  cancellation  of  the  entry. 

It  is  unnecessary  to  consider  her  rights  in  the  premises,  or  any  ques- 
tion touching  the  sufficiency  of  the  proof  as  to  the  identity  of  the  land, 
its  abandonment,  or  the  alleged  failure  to  cultivate  and  improve  the 
same,  inasmuch  as  there  is  a  total  failure  of  proof  u|K>n  one  of  the  essen- 
tial allegations  of  the  contest,  namely,  the  alleged  death  of  the  entry- 
man  in  the  month  of  June,  1894.  This  allegation  is  not  supported  by 
any  evidence  whatever.  Tliis  omission  is  fatal  to  the  contest,  as  there 
must  be  both  allegation  and  responsive  proof  as  to  the  death  of  the 
entryman  where  the  charge  of  the  contest  is  the  failure  of  the  heirs  to 
comi>ly  with  the  law  after  the  death  of  the  entryman.  ( Jenks  r.  Hart- 
well's  Heirs,  13  L.  D.,  337-.3;i8.) 

The  ap])e;irance  of  Mrs,  Gruikshank,  as  shown  by  the  record,  is  not 
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safficient  to  dispense  with  proof  in  this  case  of  the  death  of  the  entry- 
man.  Other  heirs,  known  and  unknown,  who  were  made  parties  by 
service  and  by  publication,  are  not  bound  by  the  record  unless  all  the 
essential  allegations  of  the  contest  have  been  proven.  The  failure  to 
prove  the  death  of  the  entryman  having  been  brought  to  the  attention 
of  the  Department,  and  there  being  other  parties  who  must  be  affected 
by  the  result  of  the  contest  for  whom  no  appearance  has  been  made, 
the  necessary  proof  of  the  death  of  the  entryman  can  not  be  dispensed 
with. 

The  decision  of  your  office  is  therefore  reversed  and  the  contest  must 
be  dismissed. 


SCHOOL  INDEMXITY-INDIAN  LANDS. 

State  of  South  Dakota. 

Lands  within  the  limits  of  the  Great  iSioux  reservation,  restored  to  the  public 
domain  by  the  act  of  March  2,  1889,  are  subject  to  disposition  only  under  the 
homestead  law  for  the  benefit  of  the  Indians,  and  cannot  be  taken  as  school 
indemnity;  and  the  certification,  therefore,  of  said  lands  under  school  indemnity 
selections  is  wholly  inoperative  and  conveys  no  tijtio  to  the  State. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  10,  1898.  (E.  F.  B.) 

By  letter  of  January  31, 1898,  you  submit  for  consideration  two  lists 
of  indemnity  school  selections,  heretofore  certified  to  the  State  of  South 
Dakota,  said  lands  being  within  the  limits  of  the  Great  Sioux  reserva- 
vation  and  were  selected  in  lieu  of  losses  occurring  outside  of  said 
reservation. 

All  lands  within  the  limits  of  this  reservation,  which  were  restored 
to  the  public  domain  by  the  act  of  March  2,  1889  (25  Stat..  888)  are  sub- 
ject to  disposition  only  under  the  homestead  law  upon  the  conditions 
prescribed  by  the  act,  except  the  sixteenth  and  thirty-sixth  sections, 
which  by  the  24th  section  of  the  act  are  expressly  reserved  for  the 
benefit  and  use  of  the  public  schools,  whether  surveyed  or  iinsurveyed. 

It  was  never  contemplated  that  these  lands  should  be  subject  to  selec- 
tions by  the  State  as  indemnity  to  compensate  for  losses,  occurring 
either  in  the  reservation  or  out  of  it,  for  the  reason  that  the  lands  are 
to  be  disposed  of  for  the  beneiit  of  the  Indians  and  the  act  provided 
that  payment  should  be  made  for  every  acre  of  land  disposed  of  within 
said  reservation  which  should  be  applied  to  the  permanent  fund  of  said 
Indians. 

The  act  provides  that  all  lands  disposed  of  within  the  first  three 
years  after  the  taking  effect  of  the  act  shall  be  at  the  rate  of  one  dollar 
and  twenty-five  cents  an  acre,  and  at  the  rate  of  seventy-five  cents  an 
acre  for  lands  disposed  of  in  the  succeeding  two  years,  and  thereafter 
at  the  rate  of  fifty  cents  an  acre,  and  all  lands,  not  disposed  of  at  the  end 
of  ten  years  are  to  be  taken  by  the  United  States  at  fifty  cents  an  acre 
which  sum  is  to  be  credited  to  the  permanent  fund  of  said  Indians. 
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The  24th  section  reserves  the  16th  aud  36th  sections  for  school  par- 
poses,  but  provides  that  the  United  States  shall  pay  said  Indians  for 
said  lands  at  the  rate  of  one  dollar  and  twenty-five  cents  per  acre  for 
all  lands  reserved  under  the  provisions  of  said  section. 

The  certification  of  these  lands  to  the  State  of  South  Dakota  being 
clearly  contrary  to  the  exjiress  terms  of  the  Statute,  and  in  violation  of 
the  solemn  agreement  entered  into  with  the  Indians  as  expressed  in 
the  act  of  March  2, 1889,  the  certificate  of  the  Secretary  of  the  Interior 
was  wholly  void  and  inefiectual  to  convey  to  the  State  any  right,  title 
or  interest  in  the  same.  Weeks  v,  Bridgman  159  U.  S.,  541.  There  is 
no  authority  to  dispose  of  these  lands  except  in  the  manner  and  for 
the  purposes  provided  for  by  the  Statute  and  as  no  conveyance  of  said 
lands  has  been  made  by  such  certification,  it  is  the  duty  of  the  Depart- 
ment, to  execute  the  trust  imposed  by  the  Statute  and  to  disjiose  of  the 
lands  for  the  benefit  of  the  Indians. 

But  in  view  of  the  fact  that  the  State  may  have  disposed  of  some  t)f 
the  tracts,  since  certification,  the  first  being  as  early  as  September,  1892, 
relief  should  be  afforded  through  legislation  authorizing  the  State  or 
its  grantees  to  purchase  said  lands  at  the  price  for  which  the  United 
States  is  liable  under  the  21st  section  of  the  act  of  March  2, 1889. 

In  order  that  the  State  or  its  grantees,  may  have  the  opportunity  of 
securing  such  relief  through  congressional  interposition,  you  will  with- 
hold from  entry  all  lands  embraced  in  such  lists  until  further  ordered  by 
the  Department.  In  the  mean  time  the  State  should  be  notified  of  this 
action,  that  it  may  take  such  steps  as  it  may  deem  proper. 

With  reference  to  the  decision  of  February  12, 1894,  in  the  case  of 
the  State  of  Nebraska  (18  L.  D,,  124),  to  which  you  call  attention,  you 
are  advised  that  no  other  lists  of  selections  of  lands,  within  said  reserva- 
tion should  be  acted  upon  by  you  under  said  decision  until  the  attention 
of  the  Department  is  specially  called  thereto. 


PRACTIC'E-APPKAL-C^ERTIOHAIU-MINING  CL^UM-PROTEST. 

Crown  Point  Mining  Go.  r.  Buck. 

When  notice  of  a  decision  is  served  on  counsel  resident  in  W^ashington  the  rule  does 
not  re<[uire  a  copy  of  said  decision  to  be  served. 

Certiorari  will  not  be  granted  where  it  is  apparent,  from  the  facts  as  stated  by  the 
petitioner,  that  if  the  appeal  were  before  the  Department  it  woald  be  dismissed. 

A  protest  against  a  mineral  application  will  not  be  entertained  dnring  the  pend- 
ency of  adverse  judicial  proceedings  instituted  by  the  protestant  and  othepi; 
and  this  rule  is  especially  applicable  to  a  case  where  the  matters  alleged  in  the 
protest  may  be  made  the  subject  of  legitimate  inquiry  in  the  pending  adverse 
proceedings. 

Secretary  BUhs  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 
(W.  Y.  D.)  10,  1898.  (P.  J.  C.) 

It  appears  from  the  record  that  W.  M.  Buck,  in  January,  1897,  made 
application  for  patent  for  the  Lonisa  lode  mining  claim,  survey  No. 
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10,532,  iu  Pueblo,  Colorado,  laud  district,  and  daring  the  period  of  pub- 
lication ten  different  adverses  were  liled  against  the  same,  and  suits 
brought  iu  support  thereof,  and  are  still  pending. 

After  the  commencement  of  these  suits,  and  on  May  24, 1897,  The 
Crown  Point  Mining  Company,  one  of  the  adverse  claimants,  filed  in 
the  local  office  a  protest  against  the  Louisa  application,  asking  for  its 
rejection  and  cancellation,  on  the  ground  that  the  Louisa  survey  was 
fictitious  and  fraudulent. 

The  local  officers  dismissed  the  protest,  and  the  protestant  appealed. 
Your  office,  by  letter  of  September  9, 1897,  sustained  the  action  of  the 
local  officers,  for  the  reason 

that  all  proceediDgs  in  the  matter  of  said  application  must  be  stayed  uutil  such 
time  as  the  suits  pending  ou  the  adverse  claims  shall  have  been  determined  or  said 
adverse  claims  waived. 

On  the  same  day,  resident  counsel  Avas  served  with  notice  of  your 
office  decision.  On  November  13th  following,  resident  counsel  filed  in 
your  office  an  appeal.  It  Jippears  that  the  local  officers  forwarded 
another  appeal,  filed  in  their  office  November  27th.  Counsel  for  the 
applicant  moved  that  these  appeals  be  dismissed  for  the  reason  that 
they  were  not  filed  in  time,  and  your  office,  by  letter  of  December  24th, 
sustained  the  motion,  holding  that  the  time  within  which  appeal  should 
have  been  filed  expired  November  11, 1897. 

Counsel  for  The  Crown  Point  Mining  Company  have  filed  in  the 
Department  a  petition  for  a  writ  of  certiorari,  praying  that  the  record 
may  be  forwarded  to  the  Department. 

A  motion  has  been  filed  by  the  defendant  to  dismiss  this  petition,  for 
the  reason  that  the  right  of  appeal  has  not  been  denied,  and  therefore 
the  petitioner,  under  the  decisions,  has  no  right  to  a  writ  of  certiorari. 

Aside  from  the  recital  of  the  facts,  substantially  as  set  forth  above, 
the  petition  assigns  no  legal  reason  for  the  issuance  of  the  writ.  It  is 
alleged  that  the  appeals  should  not  be  dismissed  for  the  reason  that  a 
copy  of  your  office  decision  was  not  served  until  September  27th.  It 
is  not  denied  that  local  counsel  had  notice  of  the  decision  of  Septem- 
ber 9th,  or  that  he  received  such  notice  on  that  day.  When  notice 
of  a  decision  is  served  on  counsel  resident  in  Washington,  tlie  rule 
does  not  require  a  copy  of  the  same  to  be  served.  The  reason  for  this 
rule  is  fully  set  forth  in  Weed  v.  Sampsel  (19  L.  D.,  461).  See  also 
Porter  v.  Bums  (20  Id.,  89). 

This  notice  to  resident  counsel  is  equivalent  to  service  on  the  party 
in  interest,  and  appeal  should  have  been  filed  within  sixty  days  from 
date  of  such  service  on  them.  The  time  for  filing  the  appeal  expired 
prior  to  November  13th.    It  was  not  filed  until  November  13th. 

It  is  well  settled  that  an  appeal  filed  in  your  office  without  objection, 
places  the  case  to  which  it  relates  beyond  the  jurisdiction  of  your 
office,  and  the  question  as  to  whether  it  is  filed  in  time,  is  ordinarily 
one  for  the  Department  to  determine.    But,  while  this  is  true,  it  would 
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seem  to  be  unnecessary  to  require  the  record  to  be  sent  up  in  this 
instance.    (Rudolph  Wurlitzer,  6  L,  D.,  315.) 

It  is  apparent  from  the  facts  as  stated  by  the  petitioner,  that  if  the 
case  were  here  the  appeal  would  be  dismissed,  because  of  the  tardy 
appeal,  and  in  such  cases  the  writ  of  certiorari  will  not  be  granted. 
(Nichols  V.  Gillette,  12  L.  D.,  388;  King  et  al.  v,  Chicago,  etc.,  18  Id., 
452;  The  Currency  Mining  Co.,  20  Id.,  178.) 

Aside  from  this,  however,  the  action  of  your  office  in  dismissing  the 
protest  is  not  alleged  or  shown  to  be  erroneous.  The  most  that  can  be 
said  is  that  the  petitioner  alleges  that  it  will  suffer  material  injury 
because  of  vexatious  and  costly  litigation  ^*  in  opposing  an  application 
which  must  be  canceled,  sooner  or  later,  no  matter  what  the  courts 
may  determine  in  the  pending  adverse  proceedings."  The  "adverse 
proceedings  "  were  initiated  by  the  protestant.  The  Crown  Point  Com- 
pany and  the  other  adverse  claimants  resorted  to  the  local  courts  to 
settle  their  respective  rights  to  the  ground  in  conflict,  and  if  there  be 
merit  in  their  claims  it  will  be  established  by  the  judgment  of  the 
court.  In  that  event  they  will  get  all  they  could  by  any  other  means, 
and  in  the  event  of  their  failure  the  question  as  to  the  validity  of  the 
survey  will  be  one  simply  between  the  government  and  the  entryman. 

Again,  it  is  believed  that  the  matters  alleged  in  the  protest  may  be 
made  the  subject  of  legitimate  inquiry  in  the  adverse  proceedings.  If 
there  has  been  a  fraud  perpetrated  on  the  government  in  making  this 
survey,  as  charged,  it  would  be  a  fraud  to  the  same  extent  upon  those 
who  own  or  claim  the  ground  in  conflict.  The  locus  of  the  land  claimed 
by  the  applicant  for  patent,  and  that  for  which  he  procured  an  order 
for  an  official  survey,  is  deemed  to  be  an  important  element  in  deter- 
mining the  possessory  rights  of  the  parties  to  the  litigation  now 
pending. 

The  petition  for  certiorari  is  therefore  denied. 


RAILROAD  I^ANDS— ACT  OF  MARCH  3,    1887— SETTL.KMENT. 

Olson  v.  Traver  et  al. 

The  right  to  receive  patent  conferred  l>y  section  4,  act  of  March  3,  1887,  on  pnr- 
chasers  of  railroad  lands,  can  not  be  recognized,  where  the  contract  of  purchase 
has  been  abrogated  by  a  subsequent  agreement,  made  prior  to  the  appUcation 
for  the  exorcise  of  such  right. 

A  decision  of  the  supreme  court  of  the  United  States  that  annuls  a  patent  for  lands 
issued  to  a  railroad  company,  and  restores  the  title  to  the  government,  renders 
such  lands  su])Ject  to  settlement,  in  the  absence  of  any  prohibition;  but  in  snoh 
case  it  is  competent  for  the  Land  Department  to  determine  when  said  lands 
shall  be  opened  to  entry,  and  make  duo  provision  therefor. 

One  who  settles  on  patented  lands  can  gain  no  right  thereto  while  the  patent  is  out- 
standing; but  if  the  patent  is  subsequently  vacated,  and  the  lands  become  snb- 
ject  to  settlement  as  part  of  the  public  domain,  the  right  of  such  settler  wUl 
attach  from  such  time,  and  must  be  protected,  if  duly  asserted. 
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An  application  to  perfect  title  nnder  the  act  of  March  3,  1887,  will  not  defeat  the 
right  of  the  applicant  to  subsequently  abandon  such  application,  and  assort  a 
claim  to  the  land  as  a  homestead  settler. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  JO^  1808.  (V.  B.) 

This  case  comes  before  the  Department  on  the  appeal  of  Ole  Olson 
and  Daniel  L.  Simpkins  from  your  office  decision  of  March  6, 1897, 
affirming  the  action  of  the  register  and  receiver  in  awarding  to  William 
Traver  the  right  to  make  homestead  entry  of  the  SE.  J  of  Sec.  25,  T. 
94  N,,  R.  41  W.,  Des  Moines  land  district,  Iowa. 

The  tract  in  controversy  is  within  the  twenty-mile  indemnity  limits 
of  the  grant  made  by  the  act  of  Congress  of  May  12, 1864  (13  Stat.,  79), 
to  the  State  of  Iowa,  to  aid  in  the  construction  of  a  railroad  from  Sioux 
City,  in  said  State,  to  the  south  line  of  the  State  of  Minnesota,  which 
grant  was  conferred  upon  the  Sioux  City  and  St.  Paul  Railroad  Com- 
pany; was  withdrawn  for  the  purposes  of  the  grant  September  2, 1867; 
Is  opposite  the  constructed  line  of  road ;  was  selected  by  the  company 
September  2, 1867,  and  patented  to  the  State  for  the  benefit  of  said 
road  June  17, 1873.  Subsequently  suit  was  instituted  by  the  govern- 
ment to  secure  the  cancellation  of  said  patents  and  restore  title  to  the 
lands  to  the  United  States,  which  resulted  in  the  decision  by  the 
supreme  court,  October  21 ,  1895,  in  the  case  of  Sioux  C  ity  t?.  United  States, 
159  U.  8.,  349,  awarding  the  land  to  the  government.  Afterwards,  by 
order  of  November  18,  1895,  the  lands  involved  in  that  suit,  including 
the  tract  in  controversy,  were  made  subject  to  entry,  on  February  27, 
1896,  under  the  public  land  laws,  pursuant  to  instructions  contained  in 
said  order.  In  said  instructions  it  was  directed  that  ninety  days^ 
notice  be  given,  during  which  period  claimants  of  rights  under  the  pro- 
visions of  the  adjustment  act  of'  March  3, 1887,  were  required  to  give 
notice  of  their  claims  in  accordance  with  the  circular  of  February  13, 
1889  (8  L.  D.,  348). 

On  January  7,  1896,  Ole  Olson  and  William  Traver  both  filed  appli- 
cations for  said  SE.  J,  under  the  provision  of  the  said  act  of  March  3, 
1887.  Whereupon  a  hearing  was  ordered  for  March  24,  1806.  On  Feb- 
ruary 27,  1896,  the  day  fixed  for  the  opening  of  the  lands  to  entry, 
Simpkins  and  eight  others  presented  applications  to  make  homestead 
entries  of  said  SE.  J,  and  tendered  the  usual  fees.  On  the  day  fixed 
for  hearing,  March  24,  1896,  Traver,  tendering  the  i)roper  fees,  filed  an 
application  to  make  homestead  entry  of  said  tract,  declaring  that  his 
former  application  had  been  made  through  inadvertence  and  misunder- 
standing. Thereupon  the  trial  proceeded,  Olson,  Traver  and  Simpkins 
only  being  represented.  The  other  applicants,  not  having  then  appeared 
or  subsequently  appealed,  fire  out  of  the  case.  Decision  was  made,  as 
before  stated,  by  the  register  and  receiver,  and  by  your  office,  on  appeal, 
in  favor  of  Traver. 
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The  case  was  elaborately  argued  here,  has  been  fully  considered,  and 
conclusions  reached  as  hereinafter  stated. 

Olson  claims  a  right  to  purchase  the  tract  under  the  provisions  of 
section  4  of  said  act  of  March  3,  18S7,  and  this  claim  will  be  first 
considered. 

Said  section,  so  far  as  applicable  to  his  claim,  is  as  follows: 

That  as  to  all  lands,  except  those  mentioned  in  the  foregoing  sectiou,  which  hare 
been  so  erroneously  certifled  or  patented  ns  aforesaid,  and  which  have  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States,  or  to  persons  who  have  declared 
their  intention  to  become  snch  citizens,  the  person  or  persona  so  purchasing  in  good 
faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land  so  purchased,  upon  making 
proof  of  the  fact  of  such  purchase  at  the  proper  land  office,  within  such  time  and 
under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  after  the 
grants  respectively  shall  have  been  adjusted. 

Has  Olson  shown  himself  to  be  a  qualified  and  bona  fide  purchaser, 
of  the  tract  in  question,  from  said  company,  within  the  purview  of  the 
section!  To  answer  this  question,  in  the  view  now  taken  of  this  case, 
it  is  only  necessary  to  state  the  following  material  matters,  found  in 
the  record,  in  addition  to  those  already  stated. 

It  thus  appears  that  on  March  21, 1887,  Olson  entered  into  a  written 
contract  with  the  Si,  Paul  and  Sioux  City  Eailroad  Company,  and 
Drake  and  Wilder,  trustees,  to  purchase  the  tr«ct  in  question  at  and 
for  the  sum  of  $2,240;  the  sum  of  $1G0  being  paid  in  cash  and  the 
balance  to  be  paid  in  ten  equal  annual  instalments,  with  interest  on  the 
deferred  payments.  From  endorsements  on  the  contract,  it  appears 
that  two  other  payments  were  made  prior  to  November  10,  1889,  which 
made  the  aggregate  amount  paid  on  the  contract  $686.00. 

On  October  16,  1894,  Olson  and  the  railroad  company  made  a  sup- 
plementary contract,  wherein  it  is  recited  that,  in  a  suit  pending  therein, 
the  United  States  circuit  court  for  the  northern  district  of  Iowa  had 
decided  that  the  company  had  no  title  to  said  tract  of  land,  and  that 
the  company  had  taken  an  appeal  from  this  decision  to  the  United  States 
supreme  court,  and  it  is  then  agreed  that  the  former  contract  be  so 
modified  as  to  postpone  further  payments  thereunder  until  after  the 
decision  of  the  supreme  court  in  said  case,  and  it  is  also  stipulated: 

That  in  the  event  of  a  decision  in  the  above  entitled  action  in  the  United  States 
supreme  court  adverse  to  said  Sioux  City  and  Suint  Paul  Railroad  Company  aa  to  the 
title  to  the  said  land  above  described,  the  said  party  of  the  second  part  will  within 
ninety  days  thereafter  surrender  said  original  agreement  and  this  modifieation 
thereof  to  the  parties  of  the  tirst  part,  at  St.  Paul,  Minnesota,  and  receive  therefor 
from  the  said  parties  of  the  first  part,  or  either  thereof,  the  amount  which  has  then 
been  paid  on  said  agreement  on  account  of  principal  and  interest  mentioned  in  said 
original  agreement,  the  same  to  be  received  and  accepted  by  said  second  party  in 
full  settlement  of  all  his  rights  under  said  original  agreement  and  this  modification 
thereof,  and  as  a  release  of  any  and  all  claims  sufiered  by  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  or  assigns,  by  reason  of  the  faUnre  of  the 
title  of  said  parties  of  the  first  part  to  said  land. 

Conceding,  for  the  sake  of  argument,  that  the  original  contnu^t  evi- 
denced a  purchase  from  the  company,  and  that  it  is  otherwise  shown 
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that  Olsoii  acted  iti  good  faith  and  was  duly  qualified  as  required,  the 
supplerneutary  contract  clearly  provided  for  the  annulling  and  sur- 
render of  the  original  contract  and  an  abandonment  of  Olson's  rights 
thereunder,  on  the  happening  of  a  stated  contingency,  and  for  the  pay- 
ment to  him  of  a  liquidated  sum  for  said  surrender  and  abandonment. 
After  the  supreme  court,  on  October  21,  1895,  decided  that  the  com- 
pany had  no  title  to  the  land,  under  the  terms  of  the  supplementary 
contract  and  within  the  time  fixed  therein,  in  contemplation  of  law,  the 
abrogation  and  annulment  of  the  first  contract,  and  the  abandonment 
of  Olson's  rights  thereunder,  became  fixed,  determined  and  complete. 
In  lieu  thereof  he  had  only  the  supplementary  agreement  with  the  com- 
pany, which  does  not  evidence  a  purchase  by  him  from  the  company, 
but  an  annulment  of  a  claim  of  purchase. 

It  results  then  that,  in  the  opinion  of  this  Department,  Olson  was 
not  at  the  time  of  his  application,  on  January  7,  1890,  a  purchaser  of 
the  tract  in  question  within  the  purview  of  the  provisions  of  either  the 
act  of  1887  or  that  of  that  of  1890. 

This  view  eliminates  the  claim  of  Olson  from  the  case. 

It  remains  to  decide  between  the  claims  of  Simpkins  and  Traver. 

As  before  stated,  the  record  shows  that  Simpkins  presented  an  appli- 
cation to  make  homestead  entry  of  the  tract  in  dispute  on  February 
27,  1890,  the  day  of  the  opening  of  the  recovered  land,  and  tendered 
proper  fees  and  commissions. 

In  regard  to  this  claim  you  say 

Ab  to  Simpkins,  the  testimony  shows  that  he  filed  his  appliciitiou  on  the  day  of 
the  opening  of  the  lands  to  entry  and  prosecuted  his  chiim  up  to  this  office,  and  that 
is  all  his  connection  -with  the  land : 

and  his  right  to  enter  was  denied. 

In  his  appeal  here  Simpkins  alleges  that  he  also  presented  an  appli- 
cation to  enter  said  tract  under  the  homestead  laws  on  November  19, 
1895,  which  application  was  rejected,  and,  on  appeal,  the  rejection  was 
approved  by  your  office  "by  direction  of  the  Hon.  Secretary." 

The  evidence  shows  that  Traver  was  a  qualified  entryman,  that  he 
purchased  a  small  house  from  a  prior  claimant  and  settled  upon  the 
tract  in  question  March  4,  1880,  built  another  house,  corncrib  and 
stable,  dug  wells,  broke  about  seventy  acres  that  year  and  made  other 
improvements,  cultivating  and  fencing  the  land  from  time  to  time  there- 
after, 80  that  at  the  time  of  the  hearing  his  improvements  were  esti- 
mated to  be  worth  $1000;  that  shortly  after  his  settlement  he  applied 
to  make  homestead  entry,  and  from  that  time  his  possession  of  the 
land  has  been  continuous,  open  and  notorious. 

The  fact  of  actual  settlement  and  improvement  by  Traver  as  stated, 
is  not  denied  by  Simpkins;  but  whether  denied  or  not  it  is  substanti- 
ated by  the  evidence.  However,  whilst  not  questioning  the  evidence 
as  to  these  facts,  Simpkins  denies  their  legal  efficacy  and  asserts  in  his 
appeal,  in  substance,  that  Traver  has  no  superior  right  because  of  set- 
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tlement,  inasmuch  as  be  could  acquire  no  priority  of  ri<;bt  by  virtue  of 
said  settlement  in  18SG,  and  continued  residence  since,  the  land  then 
being  patented  land  and  not  subject  to  settlement  under  the  land  laws; 
that,  by  his  application  to  purchase  the  same  under  the  act  of  March  3, 
1887,  filed  January  7,  1890,  and  the  published  notice  thereof,  he  waived 
and  abandoned,  and  thus  lost,  any  settlement  rights  that  he  may  have 
previously  had;  that  he,  Simpkins,  was  therefore  the  first  legal  appli- 
cant for  entry,  and  can  not  be  deprived  of  his  rights  thus  acquired  by 
the  application  subsequently  presented  by  Traver,  who,  as  against  that 
intervening  right,  is  estopped  from  now  claiming  the  land  as  a  settler. 
In  this  connection,  Simpkins  states,  in  the  specifications  of  error,  that 
all  parties  went  to  trial  on  March  24,  1896,  submitted  evidence,  relying 
upon  the  claim  made  and  notice  given  by  Traver,  prior  thereto,  of  his 
right  to  purchase;  and  that  he  did  not  present  his  homestead  entry 
*<  until  March  31,  189G,"  after  the  case  "  was  closed;"  that  thus  Traver 
also  lost  his  rights  as  a  settler  because  he  did  not  present  his  applica- 
tion within  the  time  required  by  the  act  of  February  18, 1891  (26  Stat., 
764),  relative  to  settlers  on  forfeited  lands. 

Simpkins  also  insists  that  said  land,  either  upon  the  rendition  of  the 
decision  of  the  sux)reme  court,  October  21,  1895,  or  by  the  order  of 
the  Commissioner  of  the  General  Land  Office  of  November  18,  1895, 
was  restored  to  the  public  domain  and  his  homestead  entry  presented 
November  19,  1895,  should  have  been  accepted  as  being  first  in  i>oint 
of  time;  and  that  the  application  of  Traver  of  March  31, 1896,  was  too 
late  to  preserve  any  settlement  right  he  may  have  had,  because  not 
presented  within  ninety  days  from  the  date  of  the  restoration  of  the 
land  to  the  public  domain. 

The  decision  of  the  supreme  court  of  October  21, 1895,  whilst  remov- 
ing the  cloud  from  the  title  of  the  lands  m  controversy  in  that  case, 
had  the  eii'ect  to  restore  them  to  the  public  domain  in  a  certain  sense. 
But  that  decision  did  not  have  the  effect  of  so  restoring  them  as  to 
make  them  subject  to  entry  without  the  co  operation  of  the  Land 
Department  or  to  deprive  it  of  its  administrative  function  as  to  the 
disposition  of  said  land  under  the  laws  and  regulations  applicable 
thereto.  After  said  decision,  your  predecessor  proceeded  to  discharge 
the  duty  which  the  law  devolved  upon  him,  in  this  respect,  and  by 
letter  of  November  18, 1895,  to  the  register  and  receiver  at  Des  Moines, 
Iowa,  directed  that  there  be  published,  for  the  period  of  thirty  days, 
in  the  vicinity  of  the  lands,  a  description  of  the  same,  together  with  a 
notice  that  they  are  restored  to  the  public  domain  and  wiU  be  subject 
to  entry  <*  ninety  days  from  the  date  of  the  first  publication,"  during 
which  period  all  parties  claiming  a  right  to  purchase  any  of  the  lands, 
under  the  provision  of  the  act  of  March  3,  1887,  must  come  forward 
and  assert  their  claims  in  accordance  with  the  circular  of  February  13, 
1889  (8  L.  D.,  348).  And  in  order  to  avoid  complications,  which  might 
arise,  and  to  enable  rightful  claimants  to  acquire  title  with  as  little 
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delay  as  possible,  it  was  further  directed  that  notice  be  given  at  the 
same  time — 

to  all  prior  applicants,  that  their  applications  confer  no  rights  upon  them,  and  that 
npon  the  day  set  by  you  for  the  restoration,  the  lands  will  be  open  to  entry  and  dis- 
posal without  regard  to  such  applications,  which  shall  be  held  by  the  notice  to  be 
rejected.  That  all  such  applicants  may,  however,  have  opportunity  to  present  new 
applications  upon  the  expiration  of  the  ninety  days'  notice,  you  will  notify  specially 
all  parties  shown  by  your  records  to  have  pending  applications  for  these  lands  of 
the  rejection  thereof,  of  the  date  of  restoration,  and  of  the  necessity  of  ]>reseuting 
new  applications  for  the  protection  of  their  rights. 

There  can  be  no  doabt  that  when  by  the  decision  of  the  supreme 
court  the  legal  title  to  the  lands  was  restored  to  the  United  States  they 
became  part  of  the  public  domain,  and  subject  to  settlement,  in  the 
absence  of  any  prohibition,  <as  was  the  case  with  the  Omaha  lands,  in 
relation  to  which  the  decision  in  the  cited  case  of  Smith  r.  Malone  (18 
L.  D.,  482)  was  made.  But  it  remained  for  the  Department,  and  for  it 
aloue,  in  the  absence  of  congressional  direction  otherwise,  to  determine 
when  and  how  they  should  be  thrown  open  to  entry.  This  authority 
to  regulate  the  time,  place  and  manner  of  making  entries  of  the  public 
lands  is  inherent  in  the  Land  Department,  is  essential  to  a  proper 
administration  of  the  system,  and  is  not  to  be  questioned  at  this 
late  day. 

In  regard  to  these  particular  lands,  the  Department  i)roperly  exer- 
cised its  authority,  in  directing  that  entries  should  not  be  received 
therefor  until  the  expiration  of  ninety  days'  previous  notice  by  publi- 
cation. This  order,  however,  did  not  i>reclude  the  right  to  settle  upon 
the  land  and  acquire  rights  thereby,  as  was  forbidden  when  the  Omaha 
lauds  were  opened. 

Whilst,  therefore,  one  who  went  upon  the  land  and  lived  thereon  and 
improved  the  same  during  the  period  when  the  patfent  was  yet  out- 
standing, could  gain  no  right  by  such  acts,  yet  if  he  was  there  at  the 
time  when  the  land  became  subject  in  due  order  to  settlement,  and  he 
be  otherwise  qualiHed,  he  would  acquire  rights  which  ought  to  be  pro- 
tected, notwithstanding  the  fact  that  he  may  have  previously  trespassed 
upon  patented  land,  the  latid  laws  providing  no  penalty  for  such  tres- 
pass. It  is  not  needed  that  decisions  be  cited  for  propositions  so  plain 
and  well  settled  as  these. 

It  results,  then,  from  what  has  been  said,  Simpkins  gained  nothing 
by  his  application  made  to  enter  the  land  on  November  19, 1895,  the 
local  officers  having  no  authority  to  allow  his  application,  the  land  not 
then  being  subject  to  entry. 

It  follows,  therefore,  that  the  only  application  by  him,  which  remains 
to  be  considered,  is  that  presented  on  February  27,  1896,  the  day  of 
opening.  As  he  has  not  shown  that  he  made  settlement  upon  or 
improved  the  tract  in  controversy  during  the  period  of  the  published 
notice,  or  at  any  time  prior  to  the  application  of  Traver,  it  would  be  an 
entire  misapprehension  of  the  theory  of  estoppel  to  make  it  applicable 
to  him  in  this  case. 
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It  is  considered  utterly  immaterial  whether  Traver  filed  his  applica- 
tion to  purchase  by  mistake  or  deliberately.  Nobody  was  prejudiced 
by  this  action,  and  if  he  sought  to  correct  his  mistake  or  changed  his 
mind  on  the  subject  he  had  an  undoubted  right  to  do  so,  as  the  rights 
of  no  one  else  had  so  intervened  as  to  prevent  it.  From  the  fact  that 
shortly  after  settling  upon  the  land  in  1886  he  made  application  to  enter 
it  under  the  homestead  law,  the  inference  is  most  reasonable  that  the 
subsequent  application  to  purchase  the  same  made  by  him,  was  in  some 
way  due  to  a  mistake.  This  inference  is  strengthened  by  the  evidence 
in  the  record  that  the  land  was  in  fact  sold  by  the  company  to  Olson, 
and  there  is  no  pretense  that  there  ever  was  such  sale  to  Traver  or  any 
negotiations  between  him  and  the  company  relating  to  such  sale. 

However,  whatever  may  have  caused  the  tiling  of  the  claim  to  par- 
chase,  it  is  very  clear  that;  the  subsequent  presentation  of  his  home- 
stead application  was  a  waiver  and  withdrawal  of  his  claim  to  purchase, 
and  was  so  treated,  properly,  by  the  local  office  and  your  office. 

As  the  settlement,  improvements  and  residence  on  the  tract  by  Traver 
are  clearly  shown,  and  not  controverted  by  Simpkins,  who  claims  only 
through  his  applications,  and  Traver's  apjdicatiou,  though  subsequent 
in  date  to  that  of  the  former,  yet  was  presented  within  proper  time 
Hfter  the  laud  was  open  to  entry,  the  latter  has  the  superior  right  to 
the  tract  here  in  question,  and  your  judgment  co  that  effect  is  affirmed. 

In  this  connection  it  is  to  be  said  that  the  forfeiture  act  of  Septem- 
ber 1^9,  1890  (26  Stat.,  496),  and  its  amendment  of  February  18,  1897  (20 
Stat.,  535),  relate  to  lauds  described  and  forfeited  by  the  first  act  and 
has  no  application  whatever,  as  contended  by  Simpkins,  to  the  lands 
involved  in  this  controversy,  the  title  to  which  was  restored  to  the 
United  States  by  decision  of  the  court,  not  because  the  road  was  not 
constructed  opposite  thereto,  but  because  they  had  been  erroneously 
patented  by  the  land  officers. 

The  argunient  of  counsel  has  taken  a  wide  range  and  many  questions 
supposed  to  bear  upon  this  case  have  been  exhaustively  discussed;  but 
the  grounds  upon  whi(*.h  it  has  been  disposed  of  render  it  unnecessary 
to  herein  consider  many  of  the  questions  presented. 


WAGON  ROAD  GRANT-SELECTIONS— ORDER   OF  WITHDRAW  AX.. 

Willamette  Valley  and  Cascade  Mt.  Wagon  Boad  Co.   r. 

Bbuner  (On  Review). 

Under  the  wagon  road  grant  of  Jaly  5,  1866,  it  is  the  duty  of  the  Secretary  of  the 
Interior  to  see  that  the  selections  made  in  satisfaction  of  the  grant  are  confined 
to  lauds  described  in  the  granting  act,  but  aa  between  different  sections,  equally 
subject  to  selection  under  said  grant,  and  the  order  of  withdrawal,  the  Secretary 
cannot  say  which  shall  be  taken. 

An  executive  order  of  withdrawal  made  in  aid  of  a  Congressional  grant,  where  there 
is  no  statutory  prohibition  against  such  action,  rests  upon  the  general  authority 
of  the  Department,  and  no  rights,  either  legal  or  equitable,  can  be  acquired  by 
settlement  or  entry  in  violation  of  such  order. 
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The  dopartmental  decision  herein  of  June  9,  1896,  22  L.  D.,654,  vacated  on  review. 
Directions  given  for  the  restoration  of  lauds  withdrawn  for  the  benefit  of  this  grant, 
and  not  included  in  pending  selections. 

Secretary  Bliss  to  the  CommiHsioner  of  the  General  Land  Office^  March 
(W.  V,  D.)  10, 1898.  (E.  F.  B.) 

I  have  considered  the  motion  of  the  Willamette  Vallev  and  Cascade 
Mouutain  Wagon  Eoad  Company  asking  a  review  and  reversal  of  the 
departmental  decision  of  June  9, 1896  (22  L.  D.,  654).  involving  lots  1, 
2  and  3,  Sec.  31,  T.  22  S.,  R.  32J  E.,  Burns  land  district,  Oregon. 

The  land  is  claimed  by  the  wagon  road  company  under  the  act  of  July 
5, 1866  (14  Stat.,  81)),  and  is  claimed  by  Bruner  under  a  homestead  entry 
made  November  20,  1889. 

The  grant  under  which  the  wagon  road  company  claims  provides: 

That  there  be,  and  hereby  is,  granted  to  the  State  of  Oregon,  to  aid  in  the  con- 
struction of  a  military  wagon  road  from  Albany,  Oregon,  by  way  of  Canyon  City, 
and  the  most  feasible  pass  in  Cascade  range  of  uionntains,  to  the  eastern  boundary 
of  the  State  alternate  sections  of  public  lands,  designated  by  odd  numbers,  three 
sectionH  per  fiiile,  to  be  selected  within  six  miles  of  said  road:  Provided,  That  the 
lands  hereby  granted  shall  bo  exclnsively  applied  in  the  constrnction  of  said  road, 
and  shall  be  disposed  of  only  as  the  work  progresses;  and  the  same  shall  be  applied 
to  no  other  purpose  whatever :  And  provided  further.  That  any  and  all  lands  heretofore 
reserved  to  the  United  States  by  act  of  Congress  or  other  competent  anthority  be, 
and  the  same  are,  reserved  from  the  operation  of  this  act,  except  so  far  as  it  may  be 
necessary  to  locate  the  route  of  snid  road  through  the  same,  in  which  case  the  right 
of  way  is  granted,  snbject  to  the  approval  of  the  President  of  the  United  States. 

Sec.  2.  And  he  it  further  enacted^  That  the  said  lands  hereby  granted  to  said  State, 
shall  be  disposed  of  by  the  legislature  thereof  for  the  purpose  aforesaid,  and  for  no 
other;  and  the  said  road  shall  be  and  remain  a  public  highway  for  the  use  of  the 
government  of  the  United  States,  free  from  tolls  or  other  charge  upon  the  trans- 
portation of  any  property,  troops,  or  mails  of  the  United  States. 

Sec.  3.  And  he  it  further  enacted,  That  said  road  shall  be  constructed  with  such 
width,  graduation,  and  bridges,  as  to  permit  of  its  regular  use  as  a  wagon  road,  and 
ia  such  other  special  mnnner  as  the  State  of  Oregon  may  prescribe. 

Skc.  4.  And  he  it  further  enacted,  That  the  lands  hereb3' granted  to  said  State  shall 
be  disposed  of  only  in  the  following  manner,  that  is  to  say:  that  when  ten  miles  of 
said  road  shall  be  completed,  a  quantity  of  land  not  exceeding  thirty  sections  for 
said  road  may  be  sold  coterminous  to  said  completed  portion  of  said  road;  and  when 
the  governor  of  said  Stsite  shall  certify  to  the  Secretary  of  the  Interior  that  any  ten 
continuous  miles  of  said  road  are  completed,  then  another  <|uantity  of  land  hereby 
granted,  not  to  exceed  thirty  sections,  may  be  sold,  coteiminous  to  said  completed 
portion  of  said  road,  and  so  from  time  to  time  until  said  road  is  completed;  and  if 
said  road  is  not  completed  within  five  years,  no  further  sales  shall  be  made,  and  the 
lands  remaining  unsold  shall  revert  to  the  United  States. 

The  State  of  Oregon,  by  act  of  its  legislative  assembly  of  Octobei 
24, 1866,  conferred  this  grant  npon  the  Willamette  Valley  and  Cascade 
Mountain  Wagon  Road  Company. 

The  granting  act  was  supplemented  by  the  acts  of  July  15,  1870  (16 
Stat.,  363),  and  June  18, 1874  (18  Stat.,  80),  but  their  provisions  are  not 
now  material,  excepting  perhaps  that  the  last  act  recognizes  the  trans- 
fer of  the  grant  by  the  State.    Under  section  4  of  the  granting  act  the 
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completion  of  the  road  in  the  uiaDuer  required  by  that  act  was  certified 
by  the  governor  of  Oregon  in  four  several  certificates,  the  first  bearing 
date  April  11, 1868,  and  the  last  bearing  date  June  22,  1871.  Diagrams 
or  plats  showing  the  location  of  the  constructed  road  were  filed  in  the 
General  Land  Office  and  copies  thereof  also  showing  the  lateral  six  mile 
limits  of  the  grant  were  transmitted  to  the  local  offices,  accompanied 
by  executive  orders  of  withdrawal  containing  the  following  instrnctious 
to  the  local  officers ; 

It  is  hereby  directed  that  you  will  withhold  from  diBposal  tlie  odd  seclioos  thns 
falling  within  said  designated  limits,  and  make  not-e  of  such  id  your  records. 

These  wiihdrawals  were  received  at  the  local  offices  loDg  before  Bru- 
ner  made  either  settlement  upon,  or  entry  of,  the  lands  in  dispute. 

The  plat  of  the  township  embracing  this  land  was  approved  by  the 
United  States  surveyor  general  February  28,  1884,  the  survey  having 
been  theretofore  made  in  the  field;  the  plat  was  filed  in  the  local  office 
May  26,  1884;  and  this  land  was  selected  by  the  wagon  road  company, 
under  the  grant,  July  17,  1884.  The  land  so  selected  is  within  the 
limits  of  the  withdrawal;  is  iu  an  alternate  section  of  public  land;  is 
within  six  miles  of  the  roiid;  wns  not  reserved  to  the  United  States  or 
otherwise  disposed  of  before  the  date  of  the  grant;  and  was  free  from 
adverse  claims  at  the  time  the  withdrawal  was  received  at  the  local 
office. 

The  facts  respecting  Brunei's  claim,  taken  from  his  own  afiidavit 
which  is  a  part  of  the  record,  are  (1)  that  he  settled  ui)on  the  land 
about  March  1,  1884,  subsequent  to  the  survey  in  the  field  and  prior  to 

the  filing  of  the  township  plat  in  the  local  office;  (2)  April ,  1884, 

he  offered  pre  emption  declaratory  statement  for  the  land  which  was 
rejected  by  the  local  office  because  the  township  plat  had  not  been 
received  at  that  office;  (3)  about  April  30,  1884,  he  again  offered  pre- 
emption declaratory  statement  which  was  rejected  because  the  land 
was  claimed  by  the  wagon  road  company;  (4)  in  April,  1885,  he  made 
application  at  the  local  office  to  make  timber  culture  entry  of  the  land, 
which  was  rejected  because  the  land  was  claimed  by  the  wagon  road 
company  and  also  because  it  was  claimed  by  the  State  of  Oregon  as 
swamp  land;  (5)  in  September,  1888,  he  made  application  to  make 
homestead  entry  of  the  land  which  was  rejected  for  the  reasons  last 
named;  (G)  November  20,  1889,  he  again  made  application  to  make 
homestead  entry  of  the  land  and  the  local  oflicers,  iu  violation  of  the 
order  of  withdrawal,  allowed  the  entry;  and  (7)  he  resided  upon  the 
land  continuously  from  his  settlement  up  to  the  time  of  the  hearing 
had  in  the  local  office. 

The  consideration  of  this  motion  for  review  has  been  post])oned  from 
time  to  time  in  order  that  counsel  for  both  parties  could  be  heard  in 
oral  argument.  The  oral  argument  has  been  had,  both  parties  have 
filed  written  briefs  and  the  ease  has  been  carefully  considered. 
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In  the  decision  under  review  (22  L.  D.,  654),  it  was  held  (sylhibus): 

While  no  rij;ht8  are  ucquireil  as  against  tbo  government  by  .settlement  on  land 
'witbdrawn  in  aid  of  a  congri'SHional  grant,  and  entries  of  lands  so  roser\ed  should 
not  be  allowed,  yet,  under  the  withdrawal  for  the  honefit  of  this  grant  wherein  no 
rights  to  Kpeeiiic  tracts  are  acquired  prior  to  selection,  and  entries  or  tilings  have 
been  allowed,  biised  on  settlenu'ut  prior  to  selection,  in  violation  of  snid  withdrawal, 
the  Department  may,  in  its  exercise  of  its  supervisory  anthority,  require  the  selection 
of  other  tracts,  if  it  appears  that  the  grant  can  be  fully  satisfied  from  the  remaining 
]auds;  and  to  this  end  entries  or  tilings  of  such  character  may  be  suspended  to  await 
the  adjustment  of  the  grant. 

In  that  decision  reference  was  made  to  the  ruling  of  the  Department 
in  the  case  of  Willamette  Valley  and  Cascade  Mountain  Wagon  lioad 
Company  v.  Hagan  (20  L.  D.,  259),  in  which  the  validity  of  the  execu- 
tive withdrawal  made  for  the  benefit  of  this  gnuit  and  itsefi'ect  in  pre- 
venting the  subsequent  initiation  of  any  claim  to  the  lands  withdrawn, 
were  fully  considered  and  determined. 

In  the  case  of  Hagan,  it  was  held  that  the  company  had  the  unquali- 
fied right  to  select  in  satisfaction  of  its  grant  any  of  the  odd  numbered 
sections  within  the  limits  of  the  withdrawal  to  which  no  adverse  claim 
ba<l  been  initiated,  prior  to  the  receipt  of  the  withdrawal  at  the  local 
office,  and  that  settlement  or  entry  of  any  of  the  lands  so  withdrawn 
after  the  receipt  of  the  withdrawal  at  the  local  office  would  not  enable 
the  settler  or  entryman  to  defeat  tlie  company's  right  of  selection,  even 
though  it  failed  to  appear  at  the  local  office  and  assert  its  right  in 
response  to  the  usual  notice  of  intention  to  offer  final  proof.  It  was 
intended  that  this  decision  should  control  in  the  adjustment  of  this 
grant.  Its  language  is  free  from  ambiguity  and  admits  of  but  one 
meaning.  The  purpose  of  the  withdrawal  was  to  withhold  the  lands 
embraced  therein  from  settlement  and  entry  so  that  the  State,  or  its 
grantee,  could  take  any  of  the  odd  numbered  sections  within  the  six- 
mile  limits  in  satisfaction  of  the  grant. 

If  the  withdrawal  was  valid  it  was  as  effective  to  withhold  the  lands 
from  settlement  and  entry  during  its  continuance  as  if  it  had  been  pro- 
vided for  in  the  granting  act,  and  the  right  of  the  State,  or  its  grantee, 
to  select  in  satisfaction  of  the  grant  any  particular  tract  covered  by 
such  withdrawal  was  fully  protected  thereby.  The  right  of  selection 
conferred  by  the  granting  act  can  not  be  restricted  or  limited  by  the 
Secretary  of  the  Interior.  It  is  his  duty  to  supervise  the  administra- 
tion of  this  grant  but  his  authority  does  not  permit  him  to  revise  or 
limit  the  laws  of  Congress.  He  is  as  much  bound  by  the  provisions  of 
the  granting  act  as  is  either  of  the  claimants  in  this  case.  It  is  the 
duty  of  the  Secretary  to  see  that  the  selections  made  in  satisfaction  of 
the  grant  are  confined  to  lands  described  in  the  granting  act,  which, 
according  to  its  language,  are — ''alternate  sections  of  public  lands 
designated  by  odd  numbers,  three  sections  per  mile,  to  be  selected 
within  six  miles  of  said  road,"  excluding  "any  and  all  lands  heretofore 
reserved  to  the  United  States  by  act  of  Congress  or  other  competent 
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authority;"  but  as  between  different  sections  equally  subject  to  selec- 
tion under  the  granting  act  and  the  order  of  withdrawal,  the  Secretary 
of  the  Interior  can  not  say  which  shall  be  selected  or  which  shall  not 
be  selected,  for  in  doing  this  he  would  be  denying  the  right  of  the 
State,  or  its  grantee,  to  make  the  selection.  Tlie  supervisory  authority 
of  the  Secretary  is  not  unlimited  and  can  not  be  exercised  arbitrarily 
for  the  purpose  of  conferring  riglits  upon  one  person  to  the  detriment 
of  the  acknowledged  rights  of  others.  Cornelius  v.  Kessel  (128  U.  S., 
456). 

However  strong  may  be  the  disposition  to  exercise  the  executive  will 
in  favor  of  settlers,  the  Department  must  recognize  its  duty  to  admin- 
ister the  laws  acc^ording  to  the  interpretation  given  to  them  by  the 
supreme  court,  and  when  that  interpretation  is  expressed,  it  is  the  duty 
of  the  executive  to  follow  it  in  the  administration  of  the  law. 

The  power  of  the  Secretar}'^  of  the  Interior  to  withdraw  lands  in  aid 
of  a  congressional  grant,  where  there  is  no  statutory  denial  of  such 
authority  and  the  effect  of  such  withdrawal  in  reserving  the  lands  from 
settlement  and  entry,  has  been  so  definitely  settled  by  the  decision  of 
the  supreme  court  that  it  is  no  longer  a  subject  of  controversy.  Such 
power  does  not  rest  upon  statutory  provision  expressly  requiring  or 
authorizing  it,  but  upon  the  general  authority  of  the  land  department 
to  make  a  withdrawal  in  aid  of  the  grant.  Walcott  r.  Dca  Moines  Co., 
5  Wol.,  08;  Wolsey  v.  Chapman,  101  U.  S.,  755;  Wood  r.  Beach,  156 
U.  S.,  518;  Spencer  v,  McDougal,  159  U.  S.,  62;  Hiley  v.  Wells,  19  U.  S., 
1.  ed.  548. 

In  the  case  last  cited  the  court  said  that  a  settlement  upon  laud  with- 
drawn by  executive  order  was — 

without  right,  and  the  po-ssessioii  was  coiitinned  without  right;  the  pemiissiou  of 
the  register  to  prove  ap  the  poBsession  aud  iinprovement»,  and  to  make  entry  under 
the  pre  emptioii  laws  were  acts  in  violation  of  law  and  void,  as  was  also  the  issuing 
of  the  patents. 

The  effect  of  a  withdrawal  in  preventing  the  acquisition  of  any  legal 
or  equitable  right  to  the  lands  withdrawn  by  occupation  or  entry 
thereof  after  the  withdrawal  takes  effect,  is  very  forcibly  and  clearly 
stated  by  the  supreme  court  in  the  case  of  Wood  r.  Beach,  itupra. 
There  the  land  in  controversy  was  withdrawn  for  indemnity  purposes 
in  aid  of  a  congressional  grant.  Wood  went  ujwn  the  land  and  sought 
to  enter  it  as  a  homestead,  and  his  occupation  aud  settlement  although 
made  prior  to  selection  by  the  railroad  company,  was  subsequent  to  the 
withdrawal.  When  he  made  application  to  enter  the  land  he  was 
informed  that  it  was  railroad  land  and  his  application  was  rejected.  As 
to  the  effect  of  the  settlement  of  Wood,  the  court  said:  ''If  those 
withdrawals  were  valid,  no  rights,  legal  or  equitable,  were  acquired  by 
his  occupation  and  settlement." 

After  stating  that  it  is  the  settled  rule  of  the  courts  and  of  the  land 
department  that  a  withdrawal  by  the  executive  is  sufScient  to  defeat  the 
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acqaisition  of  any  right  by  settlement,  while  the  order  is  in  force,  the 
conrt  says: 

Upon  these  admitted  facts  it  is  clear  that  Mr.  Wood  acquired  no  equitable  rights 
by  his  occnpatiou  and  settlement.  He  went  npon  the  lands  which  were  not  open  to 
homestead  or  preemption  entry,  and  can  not  make  his  nnauthorized  occupation  the 
foundation  of  an  equitable  title.  He  was  nut  acting  in  ignorance,  but  was  fully 
informed  both  as  to  the  fact  and  the  law.  He  deliberately  took  the  chances  of  the 
railway  company's  grant,  being  satisfied  out  of  lands  within  the  place  limits,  or  by 
selections  of  lands  within  the  indemnity  limits  other  than  this,  and  trusted  that  in 
such  event  this  tract  would  be  restored  to  the  public  domain  and  he  gain  some 
advantage  by  reason  of  being  already  on  the  land.  But  the  event  he  hoped  for 
never  happened.  The  party  for  whose  benefit  the  withdrawal  was  made  complied 
with  all  the  conditions  of  title  and  took  the  land. 

The  rule  annoanced  in  these  decisions  is  so  clearly  stated  by  the 
sapreinc  court  and  has  been  so  frequently  followed  and  applied  in 
instances  similar  to  the  one  at  bar,  (hat  the  Department  can  do  nothing 
less  than  cancel  the  homestead  entry  of  Bruner  and  sustain  the  selec- 
tion of  the  wagon  road  company.  Any  other  ruling  would  permit  local 
officers  to  set  aside  a  withdrawal  made  by  the  Commissioner  of  the 
General  Land  Office  or  the  Secretary  of  the  Interior,  or  even  the  Presi- 
dent, and  also  to  defeat  a  legislative  grant. 

The  action  of  Bruner  and  others  in  settling  upon  and  making  entries 
of  lauds  embraced  within  the  existing  withdrawal  made  for  the  benefit 
of  this  grant,  is  perhaps  explained  when  it  is  stated  that  from  1878 
until  1889,  there  were  frequent  and  serions  complaints  made  to  the 
land  department  and  to  Congress  of  the  alleged  failure  of  the  wagon 
road  company  to  constructor  complete  this  wagon  road,  and  that  these 
complaints  resulted  in  the  act  of  Congress  of  March  2,  1889  (25  Stat, 
850),  directing  the  attorney-general  of  the  United  States  to  institute  a 
suit  against  the  wagon  road  company  and  all  claimants  of  the  land 
granted 

to  determine  the  question  of  8easonal>lo  and  proper  com]>letion  of  said  rond  in 
accordance  with  the  terms  of  the  granting  act,  either  in  whole  or  in  part,  and  the 
le;ral  ettect  of  the  several  certi^cates  of  the  governor  of  Oregon  of  the  completion 
of  the  road,  and  to  declare  forfeited  to  the  United  States  all  land  not  earned  in 
accordance  with  the  granting  act. 

In  pursuance  of  this  act  and  for  the  purposes  stated,  a  suit  was  insti- 
tuted b3'  the  United  States  against  this  wagon  road  company  and  other 
claimants  of  the  land,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Oregon,  which  proceeding  resulted  in  a  decree  December  16, 
1802,  in  favor  of  the  wagon  road  company  and  other  claimants  and 
against  the  United  States  {i}5  Fed.  Rep.,  711).  This  decree  became 
final  and  precludes  the  United  States  and  its  land  department  from 
now  inquiring  into  any  of  the  questions  of  fact  or  law  determined  in 
that  suit.  Bruner  and  the  other  settlers  probably  hoped  that  the  com- 
plaints against  the  construction  and  completion  of  the  wagon  road 
would  be  successful  and  that  the  land  embraced  in  the  withdrawal 
would  be  relieved  from  the  claim  of  the  wagon  road  company,  but  their 
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expectation  was  not  realized.  In  making  settlement  upon  and  entry  of 
the  lauds  withdrawn  they  took  the  chance  incident  to  the  contemplated 
pro(ieedings  against  the  wagon  road  company,  and  lost. 

It  is  contended  by  the  wagon  road  coin])any  that  this  grant  is  one  in 
praesettti  and  that  when,  by  the  construction  of  the  road  and  by  the 
company's  selection,  the  sections  granted  are  ascertained  and  identified, 
its  title  thereto  takes  ett'ect  by  relation  as  of  the  date  of  the  grant,  and 
that  if  no  withdrawal  had  been  made,  or  if  made  and  disregarded,  the 
company's  rights  are  not  afl'ected  or  defeated  by  any  claim  initiated 
after  the  date  of  the  grant,  and  as  a  part  of  this  contention  the  com- 
pany refers  to  the  fact  that  the  only  exception  or  leservation  in  the 
grant  is  "any  and  all  lands  heretofore  reserved  to  the  United  States 
by  act  of  Congress  or  other  competent  authority."  The  oiher  matters 
hereinbefore  discussed  fully  dispose  of  the  case  and  render  a  decision 
upon  this  contention  unnecessary. 

The  motion  for  review  is  sustained,  the  decision  of  the  Department  of 
June  9, 1896,  is  hereby  revoked  and  set  aside  and  you  will  proceed  with 
the  adjustment  of  the  grant  according  to  the  views  herein  expressed. 

In  the  Hagan  case,  supra^  the  following  direction  was  given  to  your 
office: 

While  I  reooj^nize  the  proprioty  of  the  withdrawal  inad«  liy  the  executive  to  pro- 
tect this  coiiipniiy  in  tho  cxorciHO  of  its  right  to  make  selection  in  satisfaction  of  its 
grant,  1  am  also  impressed  with  the  importance  of  requiring  the  ('om|:any  to  make 
the  s(>h'('tiouH  necosaary  to  satisfy  this  grant  as  speedily  as  possihle,  in  order  that  the 
snrpluH  remaining  in  the  limits  of  this  withdrawal  may  be  restored  to  settlement 
and  entry.  Tlie  reason  alleged  hy  the  company  for  failure  to  make  seloetious  to 
satisfy  the  grant  is,  tliat  the  governmout  has  failed  to  have  the  lands  surveyed. 
That  reason  no  longer  exists.  The  act  of  August  20,  1894  (28  Stat..  423),  authorizes 
the  deposit  of  a  sutticient  sum  hy  the  owners  of  grants  of  public  lands  for  the  pnr- 

m 

pose  of  having  a  survey  of  the  townahi]>s  within  the  limits  of  their  grants.  If  this 
company  refuses  to  accept  the  beuetit  of  this  aet,  it  will  be  required  to  make  its 
selections  from  the  surveyed  portion  ot  lands  along  the  line  of  its  road,  and  the 
withdrawal  of  the  unsurveyed  lands  along  the  line  of  its  road  will  be  revok<'d.  It 
will,  therefore,  be  notitied  that  a  survey  must  be  nuide  of  surh  lands  as  it  ilesires  to 
survey,  on  or  before  Noveuiber  1st,  next,  and  to  nnike  all  selections  necessary  to 
satisfy  its  grant,  within  ninety  days  thereafter,  and  thereafter  the  withdrawals  will 
be  revoked. 

By  departmental  letter  of  October  20, 1895,  the  time  within  which  the 
company  was  re(iuire(l  to  complete  its  selections  was  extended  one  year. 

Your  office  letter  of  April  1,  1807,  calls  attention  to  the  fact  that  the 
time  allowed  the  Willamette  Valley  and  Cfiscade  Mountain  Wagon 
lioad  Company  within  which  to  complete  its  selections  haa  expired, 
and  you  recommend  that  the  withdrawals  heretofore  ina<le  be  revoked. 
The  wajjjon  road  company  has  also  expressly  assented  to  the  revocation 
of  the  orders  of  withtlrawal  made  for  the  benefit  of  the  grant. 

1  have  therefore  to  direct  that  after  due  notice  by  publication  you 
restore  all  lands  formerly  withdrawn  on  account  of  this  grant  and  not 
included  in  pending  selections. 
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RELIXQUISHMENT-APPLICATION-VACANCY    IN  LOCAL  OFFICE. 

Price  v.  Riley  et  al. 

The  tender  of  a  reliiiquiBhmeut,  arcoinpanied  by  an  application  to  enter,  at  a  time 
when  there  is  a  vacancy  in  the  office  of  the  ro(;i8teri  and  when,  under  the  rulings 
then  in  force,  such  papers  should  have  been  receive<l  and  held  to  await  the 
resumption  of  business,  entitles  the  party  making  such  tender  to  have  said 
papers  treated  as  though  filed,  though  in  fact  th(*y  weie  returned  on  account  of 
said  vacancy. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office, 
(\V.  V.  D.)  March  11,  18fW.  (H.  G.) 

A  hearing  was  ordered  in  tliis  cause  by  departmental  decision  of 
October  9,  1894,  upon  the  application  of  Willie  C.  Price  upon  his  con- 
test against  the  homestead  entry  of  Francis  M.  Riley,  made  Hoptember 
23, 1891,  for  the  N W.  J  of  Sec.  9,  T.  9  N.,  R.  3  E.,  I.  M.,  in  the  land  office 
at  Oklahoma,  Oklahoma  Territory.     (19  L.  D.,  175.) 

The  facts  are  detailed  fully  in  the  departmental  decision,  and  it  is 
unnecessary  to  rehearse  them  at  length. 

At  this  hearing,  ordered  npon  the  contest  of  Price,  all  the  parties 
appeared.  Francis  M.  Riley  was  called  as  a  witness  for  Price,  the  con- 
testant, and  testified,  in  substance,  that  he  made  the  entry  of  the  tractj 
that  he  had  been  the  head  of  a  family  since  his  entry,  but  did  not  go 
upon  the  tract  with  his  family  to  liv^e  and  njake  his  home  there;  that 
he  never  made  any  improvement  thereon  and  had  not  cultivated  any 
part  of  it;  that  he  made  relinquishment  of  the  tract  in  the  month  of 
March,  1892,  from  six  to  ten  days  prior  t^)  the  expiration  of  six  months 
after  he  made  his  entry,  having  sold  out  to  Rodman  for  J$250.00.  Xo 
further  testimoi»y  was  offered  on  behalf  of  Price. 

Roduian  testified,  over  the  objection  of  Price,  to  the  effect  that  he, 
Rodman,  was  a  married  man  and  the  head  of  a  family,  (tonsisting  of  his 
wife  and  three  children ;  that  he  gave  Riley  $250  to  relinquish  the  land 
so  that  he  could  file  on  it;  that  this  transaction  occurred  in  March, 
1892,  bei'ore  the  22d  of  that  mouth;  that  he  attempted  to  file  on  the 
land  on  the  same  day  that  he  received  the  relinquishment,  and  pre- 
sented the  same,  with  his  application  to  enter  the  land,  to  the  clerk  in 
the  local  office,  who  examined  these  papers  and  returned  them  to  Rod- 
man, informing  the  latter  that  the  office  could  transact  no  business, 
as  there  was  no  register;  that  Rodman  had  the  money  ready  to  pay  the 
land  office  fees  at  that  time;  that  this  tender  was  renewed  a  week  or 
ten  days  later,  but  was  not  received,  evidently  because  the  office  of 
register  was  yet  vacant;  that  the  receiver  of  the  local  office  then 
informed  Rodman  that  the  latter  had  ninety  days  from  the  date  of  the 
relinquishment  within  which  to  file;  that  he  finally  tendered  the  relin- 
quishment on  May  9, 1892,  which  was  five  days  after  the  filing  of  the 
contest  by  Price;  that  the  same  was  accepted  and  Rodman  was  permit- 
ted to  make  entry  of  the  tract;  that  Rodman  settled  on  the  land  in 
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February,  1892,  and  had  fenced  eighty  acres  of  the  tract,  bnilt  a  house 
and  barn  thereon,  dug  a  well  on  the  premises,  and  had  twenty-five  acres 
of  the  tract  in  cultivation;  that  his  improvements  were  of  the  value  of 
$625.00,  and  that  he  bad  made  no  other  homestead  entry  and  did  not 
own  any  other  land.  On  cross-examination,  Rodman  testified  that  he 
could  not  give  the  dates  when  he  unsuccessfully  presented  the  relin- 
quishment and  his  application  to  enter  the  land,  but  that  he  first  offered 
these  papers  the  day  the  register  resigned.  He  also  stated  that  he  did 
not  file  the  relinquishment  in  the  interval  between  the  second  time 
he  attempted  to  do  so  and  April  18, 1892,  when  the  register  appointed 
to  succeed  Judge  Burford  qualified,  because  he  had  already  made  two 
trips  for  that  purpose,  was  very  busy  on  the  claim,  and  did  not  desire 
to  make  the  third  trip  until  such  time  as  he  knew  the  land  office  could 
act  upon  his  papers,  and  as  he  had  been  informed  that  the  land  office 
was  besieged  with  applications  for  filing  in  another  portion  of  the  land 
district  just  opened  to  settlement,  which  would  compel  him  to  remain  a 
day  or  two  at  the  office  before  his  application  could  be  acted  upon.  He 
further  testified  that  he  had  not  made  all  of  his  improvements  upon 
the  tract  before  he  was  advised  of  the  contest,  but  was  dwelling  in  a 
tent  on  the  land,  and  had  erected  a  storm  house  and  was  building  a 
permanent  dwelling  upon  the  tract  at  the  time.  Kodman  learned  that 
a  successor  to  the  register  who  resigned  had  qualified  two  days  before 
he  made  his  last  trip  to  the  land  office,  when  the  relinipiishmeut  was 
filed  and  his  entry  was  made.  He  further  offered  in  evidence  the  show- 
ing formerly  made  by  him  and  referred  to  in  the  former  departmental 
decision,  the  admission  made  by  Price  that  the  relinquishment  made 
by  Riley  was  not  caused  by  Price's  contest,  and  the  records  and  flies  in 
the  case.  At  this  stage  of  the  proceedings,  counsel  for  Pric^  called 
attention  to  the  order  addressed  to  Rodman,  to  show  cause  why  his 
entry  should  not  be  canceled,  issued  by  the  local  office  at  the  time  his 
entry  was  allowed,  and  requested  Rodman  to  make  any  fiirther  showing 
that  he  desired  to  make  under  said  order  or  to  introduce  further  evi- 
dence in  support  of  his  entry.  Rodman,  in  response  to  this  request, 
contended  that  he  had  fully  complied  with  the  order  of  your  office,  and 
that  of  the  Department. 

Upon  this  evidence,  the  local  office  found  that  Price  had  sustained 
the  allegations  of  his  contest,  and  held  that  the  entry  of  Rodman  should 
be  canceled. 

Upon  appeal  from  this  decision,  your  office,  on  April  10, 1896,  reversed 
the  decision  of  the  local  office  and  dismissed  Price's  contest,  upon  the 
ground  that  it  appeared  that  Register  Burford  had  not  vacated  his 
office  at  the  time  of  the  tender  by  Rodman  of  the  relinquishment  of 
Riley  and  the  application  of  the  former  to  enter  the  tract.  In  8up]>ort 
of  this  ruling,  your  office  states  that  the  evidence  shows  that  Rodman 
presented  to  the  local  office  these  papers  on  the  day  the  register 
resigned,  March  22, 1892,  which  was  the  last  day  of  his  term  of  office; 
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that  the  account  of  the  receiver  for  the  first  quarter  of  that  year  .shows 
that  the  register  had  been  paid  his  sahiry  up  to  and  including  that  day, 
and  that  Burford  '^  was  therefore  register  of  said  office  until  the  close 
of  said  day,  and  said  relinquishment  and  homestead  papers  should  have 
been  received  when  presented  at  your  (the  local)  office  for  the  first 
time."  Price  contends  that  Kegister  Burford,  having  been  appointed 
one  of  the  judges  for  Oklahoma  Territory,  entered  upon  his  duties  on 
March  22,  1892,  the  day  on  which  Bodman  first  tendered  his  papers, 
but  there  is  no  evidence  to  support  this  contention. 

Although  Hodman's  affidavit,  made  at  the  timo  he  offered  these  papers 
for  filing,  sets  forth  that  he  presented  them  on  March  23, 1802,  his  sub- 
sequent affidavit,  submitted  on  the  rule  to  show  cause  why  his  entry 
should  not  be  canceled,  and  quoted  in  full  in  the  former  departmental 
decision  in  this  case  (19  L.  D.,  176),  fixes  the  date  as  March  22,  1892; 
and  his  testimony  is  to  the  effect  that  such  tender  of  the  relinquish- 
ment and  application  to  enter  was  on  the  day  the  register  resigned. 

In  the  case  of  Smith  v.  McKerracher  et  (tl,,  20  L.  D.,  270,  a  case  analo- 
gous to  the  one  at  bar,  and  relating  to  the  vacancy  in  the  same  land 
district,  it  appears  that  on 

March  18,  1892,  the  register  at  said  local  office  resigned  and  tbere  was  a  vacancy  in 
the  office  of  register  until  April  18,  1892,  on  which  Inst  date  the  now  register  took 
charge. 

This  statement  was  not  a  controlling  one  in  the  case  from  which  it 
was  taken,  and  can  not  be  resorted  to  in  this  case,  but  it  throws  some 
doubt  upon  the  meager  proof  relating  to  the  day  upon  which  the  reg- 
ister actually  resigned. 

The  clerk  of  the  local  office  declined  to  receive  the  papers  j^resented 
by  Rodman,  because  there  was  ''no  register,''  but  your  office  holds  that 
the  register  having  drawn  his  salary  for  March  22, 1892,  was  in  office 
for  the  day,  and  that  Riley's  relinquishment  and  Rodman's  application 
to  enter  should  have  been  filed  for  tliat  reason;  but  the  action  of  the 
clerk  of  the  land  office  and  his  declaration  that  there  was  no  register 
in  office  would  imply  that  the  position  had  been  vacated  at  the  time 
Rodman  presented  his  pai)ers. 

It  nowhere  appears  in  the  record  that  the  resignation  of  the  register 
was  accepted  by  the  proper  authority.  It  seems  that  to  create  a 
vacancy  in  such  a  case  there  must  not  only  be  a  resignation  of  the 
office,  but  an  acceptance  thereof  by  competent  authority.  Edwards  v, 
U.  S.  (103  IT.  S.,  477).  Owing  to  the  slight  degree  of  proof  present  in 
the  case  at  bar  on  the  question  of  a  vacancy  in  the  office  of  register,  the 
case  will  be  disposed  of  on  other  grounds.  It  will  be  assumed  that 
the  office  of  register  was  vacant  when  Rodman  presented  the  papers  in 
the  local  office. 

This  leaves  for  disposition  the  question  of  the  eff'ect  of  such  tender, 
if  the  office  of  register  was  vacant  at  the  time. 

No  such  question  can  arise  under  cases  of  like  nature  occurring  since 
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the  issuance  of  the  circular  of  June  12,  1896  (22  L.D.,  704),  which  pro- 
vides that  upon  a  vacancy  in  the  office  of  register  and  receiver  all 
business  requiring  the  action  of  both  officers  must  await  the  filling  of 
the  vacancy,  and  while  the  office  is  kept  open  for  tlie  purpose  of  furnish- 
ing general  information,  no  action  can  be  taken  upon  applications  to 
contest  or  enter  lands  in  the  district  where  the  vacancy  occurs;  and, 
in  such  cases,  applications  to  contest  entries  or  to  enter  lands  and  all 
other  applications  requiring  the  joint  action  of  both  officers,  presented 
during  the  vacancy  in  the  local  office,  are  received,  the  time  of  presen- 
tation noted  thereon,  and  upon  the  resumption  of  business,  such  appli- 
cations are  to  be  disposed  of  in  their  order.  Prior  to  the  taking  elt'ect 
of  this  circular,  it  was  held  that  applications  to  enter  lands  received 
during  a  vacancy  in  the  office  of  register  at  the  land  office  at  Guthrie, 
Oklahoma,  caused  by  the  death  of  the  incumbent  of  that  office,  must 
be  treated  as  simultaneous  upon  the  resumption  of  business  in  the 
local  office,  and  where  one  of  the  applicants  had  settled  upon  and  im- 
proved the  tract  applied  for  and  the  other  had  not,  the  priority  of  right 
should  be  accorded  to  the  actual  settler.  (Hillebrand  v.  Smith,  22  L. 
D.,  612.)  In  the  case  just  mentioned,  the  case  of  Williams  v.  Loew  (12 
L.  D.,  297,)  is  cited,  where  it  was  held  that  "An  application  to  enter 
during  the  vacancy  in  the  register's  office  is,  in  contemplation  of  law, 
submitted  for  official  action  when  the  vacancy  is  filled,"  and  this  deci- 
sion, it  is  said,  has  never  been  overruled.  It  is  further  said,  in  the 
course  of  the  opinion,  that 

when  the  vacancy  is  filled^  tbo  machinery  of  the  office  resumes  its  work,  and  the 
register  and  receiver  in  the  exercise  of  official  duty  proceed  to  adjadicato  all  cases 
on  file  and  pending  in  their  office. 

The  case  of  Hillebrand  r.  Smith,  supra,  is  not  in  harmony  with  the 
earlier  decision  in  the  case  of  Smith  v.  McKerracher  et  aU,  supra.  In 
the  latter  case,  an  application  to  contest  an  entry,  sent  by  mail  to  the 
local  office  during  a  vacancy  in  the  office  of  the  register,  and  there 
remaining  unacted  upon  during  said  vacancy,  was  held  subject  to  a 
similar  application  presented  by  another  party  on  the  opening  of  the 
office  to  business;  and  in  support  of  the  ruling  a  number  of  depart- 
mental decisions  were  cited. 

The  case  of  Armstrong  v.  Miranda  (14  L.  D.,  133)  holds  that  a 
vacancy  in  either  of  the  local  offices  disqualifies  the  remaining  incum- 
bent for  the  performance  of  the  duties  of  his  office  during  the  i)eriodof 
such  vacancy,  and  that  a  relinquishment  sent  to  the  local  office  during 
a  vacancy  in  the  office  of  register  is  not  filed  in  contemplation  of  law, 
and  if  returned  to  the  entryman  before  said  vacancy  is  filled,  no  action 
could  be  subsequently  taken  by  the  register  and  receiver.  In  that 
case,  the  entryman  filed  his  affidavit,  to  the  cflFect  that  he  was  so  intox- 
icated at  the  time  he  executed  the  relinquishment  as  not  to  compre- 
hend the  character  of  the  instrument,  and  demanded  the  return  of  the 
same,  which  request  was  granted,  and  the  decision  is  partly  based 
upon  this  fact,  but  mainly  upon  the  ground  that  the  relinquishment 
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was  Dot  tlie  voluntary  act  of  the  eHtryman,  owing  to  his  intoxication 
at  the  time  of  its  execution.  It  was  said  in  that  case  that  the  relin- 
quishment in  question  was  received  at  the  local  oifice  during  a  vacancy 
in  the  office  of  register  and  while  the  machinery  of  the  office  was  stop- 
ped, and  was  therefore  not  filed  tlierein,  and  before  the  vacancy  was 
filled  it  was  returned  to  the  entrynian,  so  that  when  the  office  resumed 
its  work  there  was  nothing  connected  with  such  relinquishment  for  the 
register  and  receiver  to  adjudicate. 

In  the  case  of  Graham  r.  Carpenter  (0  L.  D.,  365)  Graham  presented 
for  filing  an  affidavit  of  contest,  on  the  ground  of  abandonment  of  a 
homestead  entry,  but  the  register  of  the  local  office  refused  to  receive 
and  file  it,  on  account  of  the  vacancy  in  the  office  of  receiver,  caused  by 
the  death  of  the  latter  officer.  It  was  held  that  neither  of  the  local 
officers  could  operate  independently  of  the  other,  and  that  when  there 
was  a  vacancy  caused  by  the  death  of  one  of  them,  the  machinery  of 
the  office  stopped  at  that  moment,  and  could  not  be  put  in  motion  until 
the  office  was  filled.  The  case  of  Christian  F.  Ebinger,  1  L.  T).,  150, 
was  held  as  decisive  authority  in  that  case.  The  application  for  a  tim- 
ber culture  entry  was  rejected  in  the  Ebinger  case,  because  there  was 
a  vacancy  in  the  office  of  the  register,  owing  to  the  death  of  the  incum- 
bent, and  that  the  subsequent  application,  renewed  when  the  vacancy 
was  filled,  was  cut  off  by  an  intervening  application. 

It  was  held  in  the  case  of  the  Dean  Richmond  Lode,  1  L.  D.,  545, 
that  in  case  of  such  vacancy  in  either  of  the  local  offices,  the  remaining 
incumbent  is  disqualified  for  the  performance  of  his  own  duties  during 
the  period  of  such  vacancy,  except  where  by  departmental  order  he  was 
directed  to  temporarily  fill  the  vacant  office  as  well  as  his  own. 

In  the  case  of  Williams  v.  Loew,  supra,  the  acting  register  was  noti- 
fied that  his  term  had  expired  because  the  appointee  for  that  office  had 
not  been  confirmed,  prior  to  the  expiration  of  the  Congress,  at  the  last 
session  of  which  it  had  been  sent  to  the  Senate.  The  former  incum- 
bent was  directed  to  act  as  clerk  and  receive  applications  to  enter  lands, 
until  a  register  should  be  appointed.  During  the  vacancy,  and  while 
the  former  register  was  so  acting  as  clerk,  the  package  containing  the 
application  of  a  desert  land  applicant,  with  an  enclosure  of  money  to 
pay  the  initial  instalment  on  the  land,  was  received  and  filed  by  such 
clerk.  The  application  was  overlooked  and  another  was  permitted  to 
enter  the  land  after  a  register  had  been  appointed  and  had  qualified. 
It  was  held  that  the  application  for  desert  land  entry  being  on  file  at 
the  time  of  the  resumption  of  business,  the  same  was,  in  contemplation 
of  law,  submitted  to  the  newly  appointed  register  and  to  the  receiver 
for  official  action,  and  that  being  first  in  point  of  time  should  have  been 
allowed,  even  where  the  cash  payment  was  required  by  circular  issued 
the  same  day  to  be  double  the  amount  tendered,  the  land  lying  within 
railroad  limits,  as  the  applicant  promptly  x)aid  the  additional  amount 
required  by  the  later  circular,  when  advised  of  such  requirement. 
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From  this  resume  of  decisions,  it  is  apparent  tbat  there  is  some  cou- 
flict,  but  it  may  be  gathered  from  these  cases  that  prior  to  the  depart- 
mental circular  of  June  13,  1892,  no  business  couhl  be  transacted  by 
any  local  office  during  a  vacancy  in  either  of  the  official  pasitions 
therein,  except  merely  to  receive  papers  tendered  for  future  action 
when  the  offices  became  filled,  and  the  official  quorum  was  present,  but 
such  applications  should  be  treated  as  simultaneous  applications,  with- 
out preference  or  priority,  when  the  office  resumed  business,  and  would 
have  precedence  over  others  presented  thereafter.  Applying  this  rule 
to  the  case  at  bar,  it  appears  that  had  tlie  application  of  liodman  been 
received,  accompanied  by  the  relinquishment  of  Riley,  it  would  have 
been  taken  up  and  regarded  as  filed  at  the  time  of  the  resumption  of 
the  business  of  the  local  office,  on  April  18,  1892.  This  was  sixteen 
days  prior  to  the  filing  of  the  contest  affidavit  of  Price,  and  would 
therefore  dispose  of  the  question  of  i>riority.  Neither  the  relinquish- 
ment nor  the  application  remained  in  the  office,  but  this  was  not  the 
fault  of  Hodman,  lie  tendered  them  twice,  and  stood  ready  to  pay  the 
pi'oper  fees.  He  manifested  his  good  faith  by  continuing  the  improve- 
ments he  hiul  already  begun  on  the  tract  after  purchasing  the  relin- 
quishment from  Riley.  Twice  baffied  in  his  attempts  to  file  the 
relinquishment  and  enter  the  land^  laches  can  not  be  imputed  to  him 
because  he  did  not  renew  his  efiorts  to  make  entry  immediately  after 
the  office  resumed  business,  of  which  he  had  no  official  notice.  He 
appeared  again  at  the  land  office  about  three  weeks  after  it  was  opened 
anew,  a  few  days  after  having  received  information  of  the  resumption 
of  business,  and  was  but  five  days  later  than  Price,  who  contested  the 
entry  of  Riley.  Rodman's  excuse  for  this  delay  is  reasonable.  He  had 
heard  that,  owing  to  the  rush  to  enter  a  tract  of  land  recently  thrown 
open  to  settlement,  a  few  days  would  elapse  before  he  could  present 
his  papers  for  the  third  time  for  action,  and  he  was  engaged  at  his 
labors  u[>on  the  disputed  tract,  at  a  time  in  the  year  when  farmers  are 
unusually  busy. 

It  must,  therefore,  be  held,  in  the  light  of  the  rulings  of  the  Depart- 
ment in  similar  cases,  as  applied  to  the  circumstances  of  this  case,  that 
Rodman's  efibrts  to  file  the  relinquishment  of  Riley  and  his  own  appli- 
cation to  enter,  which  were  presented  by  and  returned  to  him — once  on 
account  of  an  alleged  vacancy  in  the  office  of  register,  and  at  a  subse- 
quent time  by  reason  of  an  actual  vacancy  in  said  office — were  tanta- 
mount  to  a  filing  of  these  papers,  because  they  should  have  been  received 
when  offered,  and  held  to  await  the  resumption  of  official  business.  If 
they  had  been  so  received,  when  the  machinery  of  the  local  office  had 
been  put  in  motion  by  the  qualification  of  a  new  register,  they  could 
have  been  acted  upon  at  once,  as  there  were  then  no  other  applications 
to  enter  the  tract,  or  to  contest  the  entry  then  of  record. 

It  was  insisted  at  the  hearing  and  is  now  urged  that,  under  the  former 
departmental  decision,  the  case  was  fully  decided,  and  Price  was  per- 
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mitted  to  establish  the  allegations  of  his  contest  against  Biley,  T^hich 
exeladed  from  consideration  the  claim  of  Bodman. 

A  careful  reading  of  the  opinion  does  not  sustain  this  contention. 
!EU)dman  had  been  cited  to  appear  and  show  cause  why  his  entry  should 
not  be  canceled  for  conflict  with  the  prior  contest  initiated  by  Price, 
and  he  appeared  and  presented  his  affidavit,  the  truth  of  which  was 
admitted,  to  show  that  the  relinquishment  of  Eiley  was  not  induced 
by  the  contest  of  Price,  as  it  was  executed  nearly  two  months  prior  to 
the  initiation  of  such  contest.  The  former  departmental  decision  did 
not  direct  the  cancellation  of  Rodman's  entry,  but  evidently  provided 
that  the  entire  case  should  be  fully  presented  and  not  decided  piece- 
meal. At  the  hearing  ordered  it  was  competent  for  Price  to  prove  the 
allegations  of  his  contest  and  disprove  any  allegations  of  Bodman  not 
admitted,  and  it  was  competent  for  Eodman  to  show  his  attempts  to 
make  entry,  that  he  acted  in  good  faith  and  was  not  chargeable  with 
laches  in  making  application  to  enter.  This  was  evidently  understood 
by  counsel  for  Price,  who  called  upon  Eodman  to  make  any  further 
showing  he  desired  to  make  under  the  former  order  to  show  cause  why 
tlie  entry  of  the  latter  should  not  be  canceled,  or  to  introduce  further 
evidence  in  support  of  his  entry. 

The  uncontradicted  testimony  of  Eodman  establishes  his  reasonable 
diligence,  evinced  by  two  attempts  to  file  the  relinquishment  of  Eiley 
and  to  enter  the  tract,  and  his  good  faith  is  shown  by  his  continuous 
residence  upon  the  tract  and  his  occupancy  and  improvement  thereof 
before  the  contest  was  initiated. 

For  the  foregoing  reasons,  the  decision  of  your  office  is  affirmed.  The 
entry  of  Charles  M.  Eodman  will  remain  intact,  and  the  contest  of 
Willie  O.  Price  is  dismissed. 


OKLAHOMA  HOMESTEAD-QUALIFICATIONS  OF  HOMESTEADER. 

Mason  v.  Cromwell  (On  Eevibw). 

The  limitatioD  by  section  20,  act  of  May  2,  1890,  of  the  right  of  homestead  entry  in 
Oklahoma  to  persons  who  are  not  *'  seized  in  fee  simple  of  one  hundred  and  sixty 
acres  of  land  in  any  State  or  Territory '^  does  not  operate  to  disqualify  an  appli- 
cant for  such  right  who  may  at  such  time  own  a  less  amount,  though  the  land 
thus  held  may  have  been  taken  as  a  technical  ''quarter  section." 

The  conclusive  effect  of  the  surveyor-generaVs  return,  as  to  the  quantity  of  land  in  a 
legal  sub-division,  is  only  operative  while  such  sub-division  remains  public  land. 

The  field  notes  of  survey  are  part  of  the  permanent  official  records  of  the  General 
Land  Office,  and  as  such  may  be  resorted  to  upon  any  question,  whereon  they 
have  bearing,  arising  in  any  case  before  the  Land  Department. 

The  decision  herein  of  March  15,  1897,  24  L.  D.,  248,  vacated  on  review. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Offlcd 
(W.  V.  D.)  March  11, 1898.  (B.  B.,  Jr.) 

The  above-entitled  case  comes  again  before  the  Department  under 
an  order  dated  December  27, 1897,  entertaining^  a  motion  for  review  of 
its  decision  of  March  15, 1897  (24  L.  D.,  248). 
12209— VOL  26 24 
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CromwelPs  claim  to  the  laud  involved— the  SW.  J  of  section  20, 
T.  23  N.,  E.  G  W.,  Enid,  Oklahoma,  land  district — was  initiated  by  home- 
stead entry  thereof  on  October  27, 1893;  Mason's  claim  by  alle^^ed  set- 
tlement thereon  October  13,  1893.  Without  deciding  whether  Mason 
made  settlement,  in  fact,  as  alleged,  the  Department  held  that  he  was 
disqualified  to  make  valid  homestead  settlement  in  Oklahoma  by  rea^n 
of  his  ownership  at  that  time  of  the  KB.  J  of  section  28,  T,  9  S.,  R.  34 
W.,  in  the  State  of  Kansas,  containing  one  hundred  and  fifty-nine  and 
thirty-five  one-hundredths  acres.  Under  the  motion  for  review  and 
entertaining  order  the  question  of  law  is  again  presented  whether  the 
ownership  of  that  quantity  of  land  disqualified  Mason. 

In  section  20  of  the  act  of  May  2, 1890  (26  Stat.,  91),  among  other 
provisions  relating  to  the  disposal  of  public  lands  in  Oklahoma  Terri- 
tory, is  the  following: 

and  no  person  who  shall  at  the  time  be  seized  in  fee  simple  of  a  hundred  and  sixty 
acres  of  land  in  any  State  or  Territory  shall  hereafter  be  entitled  to  enter  land  in 
said  Territory  of  Oklahoma. 

This  is  the  provision  of  law  which,  applied  to  the  facts  of  the  case, 
the  Department  held  disqualified  Mason.  It  has  not  been  proven  that 
Mason  owned  one  hundred  and  sixty  acres  of  land  in  any  State  or  Ter- 
ritory at  the  date  of  his  settlement  or  since.  The  decision  under  review 
concedes  that  as  a  matter  of  fact  he  did  not  then  own  that  quantity  of 
laud.  He  has  steadily  denied  such  ownership.  He  admitted  at  the 
trial  of  the  case  in  the  local  office  that  he  had  owned  ^^  a  quarter  sec- 
tion" of  land  in  Kansas,  but  claimed  that  he  conveyed  it  by  deed 
executed  a  few  hours  prior  to  his  alleged  settlement.  The  Department 
held,  however,  that  no  delivery  of  the  deed  prior  to  his  alleged  settle- 
ment had  been  shown  and  that  therefore  the  title  to  the  land  was  still 
in  him  at  that  time. 

That  Mason  w^,s  the  owner  of  the  Kansas  land  above  described  at 
the  time  of  his  alleged  settlement  may  be  reg<irded  as  settled  by  the 
decision  of  the  Department.  But  it  was  said,  in  that  decision,  in  efifect, 
that  the  terms  ^«a  quarter  section"  and  "a  hundred  and  sixty  acres"  as 
used  in  legislation  by  Congress  were  interchangeable  terms,  meaning 
the  same  thing,  and  that  therefore  as  Mason  owned  "a  quarter  section" 
of  laud  it  made  no  difference,  upon  the  question  of  his  qualification, 
that  the  quantity  of  his  land  was  ''a  fraction  less  than  one  hundred 
and  sixty  acres,"  that  is,  in  fact,  nearly  three-fourths  of  an  acre  less. 
These  are  the  propositions  whose  soundness  is  now  in  question. 

It  is  true  that  in  legislation  fixing  the  maximum  quantity  of  public 
land  which  might  be  taken  by  one  person  under  the  homestead,  pre- 
emption and  certain  other  laws,  Congress  has  frequently  used  the 
foregoing  terms  interchangeably,  but  in  no  instance,  so  far  as  the 
Department  is  aware,  where  the  ownership  of  land  is  made  a  disqual- 
ification for  the  exercise  of  the  right,  otherwise  existing,  to  take  public 
land,  is  the  quantity  of  the  land  stated  in  other  terms  than  as  a  specific 
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uumber  of  acres.  Keasous  for  this  difference  in  language  are  readily 
fonnd.  The  present  system  of  surveying  and  subdividing  the  public 
lands  was  not  adopted  until  toward  the  close  of  the  last  century. 
Again,  in  several  States  the  United  States  never  held  any  public  lauds, 
and  the  system  of  rectangular  surveys  now  employed  by  the  general 
government  was  not  extended  to  the  State  and  private  lands  in  those 
States,  so  that  the  term  ^'a  quarter  section"  is  without  application  to 
the  lands  therein.  A  specific  quantity  of  land  expressed  in  acres  is, 
on  the  other  hand,  applicable  to  the  conditions  in  all  the  States  and 
Territories,  and  a  statute  using  such  terms  could  not  fail  to  operate 
equally  upon  all  persons  owning  the  same  quantity  of  land  without 
regard  to  its  location.  It  would  be  unjust  to  hold  disqualified  one  who 
owned  less  than  one  hundred  and  sixty  acres  of  land  in  Kansas,  and  to 
hold  another  qualified  who  owned  the  same  quantity  in  Pennsylvania. 
The  law  should  operate  equally  upon  all  persons  of  the  same  class  and 
undoubtedly  this  was  the  intent  of  Congress  in  enacting  the  statute  in 
question.  The  words  *^a  hundred  and  sixty  acres  of  land"  were  here 
employed  in  a  sense  which  permits  their  equal  and  uniform  application 
to  all  persons  coming  within  the  purview  of  the  statute  in  which  they 
are  found,  and  in  that  sense  they  are  not  the  equivalent  of  the  words 
"a  quarter  section,"  but  are  used  to  describe  land  according  to  its 
extent  and  area  in  acres  no  matter  whether  located  in  one  tract  or  in 
several  tracts  nor  whether  constituting  a  subdivision  of  land  embraced 
in  the  regular  governmental  survey  or  constituting  a  tract  with  irreg- 
ular lines  and  embraced  in  a  special  or  private  survey. 

But  it  is  urged  by  counsel  for  Cromwell  that  as  the  proof  that  the 
land  owned  by  Mason  was  less  than  one  hundred  and  sixty  acres  was 
only  brought  to  the  attention  of  the  land  department  after  the  case  had 
reached  the  Secretary,  such  proof  is  not  part  of  the  record  and  should 
not  be  considered;  and,  at  all  events,  it  is  further  urged,  that  the 
return  of  the  surveyor- general  of  the  said  section  of  Kansas  land  as  a 
full  section  of  six  hundred  and  forty  acres,  is  conclusive  as  to  the  quan- 
tity of  land  in  the  section,  and  also  in  the  quarter-sections  thereof. 

For  purposes  of  the  disposal  of  the  public  lands  the  law  makes  the 
surveyor-general's  return  as  to  the  quantity  of  land  in  a  legal  subdivi- 
sion conclusive.  See  sections  2395  and  2306  Revised  Statutes,  espe- 
cially paragraphs  5  and  3  respectively.  Whether  a  section  returned 
as  a  full  section  contains  more  or  less  than  six  hundred  and  forty  acres 
of  public  land,  according  to  actual  computation  from  the  field  notes  of 
survey,  it  must,  under  the  provisions  of  the  sections  last  above  cited, 
be  disposed  of  by  the  land  department  as  containing  just  six  hundred 
and  forty  acres,  and  each  quarter  thereof  as  containing  one  hundred 
and  sixty  acres.  These  provisions  of  law  were  enacted  to  facilitate  the 
disposal  of  public  land.  Under  their  operation  such  a  quarter  section 
always  contains,  for  the  purposes  of  such  disposition,  exactly  one  hun- 
dred and  sixty  acres.    In  fact  it  rarely  ever  contains  just  that  quantity, 
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but  usually  contains  eitlier  more  or  less.  This  law  is  conclusive  of  the 
quantity  in  a  legal  subdivision  only  while  it  remains  public  land.  It 
has  no  such  conclusive  efllect  after  the  land  has  become  private  prop- 
erty. Applying  this  rule  to  the  present  case,  it  is  conceded  by  counsel 
for  Cromwell,  that  the  Kansas  land  falls  short  of  one  hundred  and 
sixty  acres  in  actual  quantity. 

No  evidence  to  show  the  precise  quantity  of  Mason's  Kansas  land 
was  offered  at  the  trial  of  the  case.  From  an  examination  of  the 
official  field  notes  of  survey  and  computation  therefrom  by  your  office 
it  was  found  that  the  <|uantity  of  land  owned  by  Mason  was  more  than 
one  half  an  acre  less  than  one  hundred  and  sixty  acres.  These  fi«ld 
notes  are  part  of  the  permanent  official  records  of  your  office.  Sach 
records  may  always  be  resorted  to  upon  any  question  whereon  they 
have  bearing,  arising  in  any  case  before  the  land  department.  If,  as 
would  undoubtedly  be  the  case,  the  Department  would  be  bound  to 
give  due  effect  to  anything  in  the  official  records  of  your  office  adverse 
to  the  qualification  of  Mason,  whenever  the  same  should  come  to  its 
notice,  it  follows  that  it  is  equally  bound  to  consider  and  give  due 
effect  to  evidence  from  such  records  when  favorable  to  him. 

The  contentions  of  counsel  in  favor  of  the  conclusive  effect  of  the 
surveyorgeneraVs  return,  and  against  the  consideration  of  the  evi- 
dence afforded  by  the  records  of  your  office,  are  therefore  equally 
nnsound. 

So  much  of  the  decision  of  March  15,  1897,  supra,  as  is  in  conflict 
with  the  foregoing  views  is  accordingly  overruled  and  vacated. 

It  becomes  necessjiry,  in  view  of  the  foregoing,  to  consider  the  ques- 
tion of  Mason's  alleged  settlement  rights  to  the  land  in  controversy. 
The  evidence  shows  that  he  made  due  settlement  thereon  on  the  date 
he  alleges,  October  13, 1893;  that  he  followed  up  the  same  promptly  by 
making  permanent  improvements  on  the  land;  and  within  a  few  weeks 
had  a  house  thereon,  which  has  since  been  occupied  as  a  home  by  himself 
and  family.  He  appears  to  have  fully  complied  with  the  homestead  law. 
His  settlement  right  is  prior  and  superior  to  the  entry  of  the  land  by 
Cromwell.  The  entry  of  the  latter  should  therefore  be  canceled  and 
Mason  be  allowed  to  perfect  title. 

The  decision  of  your  office  is  reversed. 


Savage  i?.  Central  Pacific  R.  E.  Co. 

Motion  for  review  of  departmental  decision  of  January  18, 1898, 26 
L.  D.,  57,  denied  by  Secretary  Bliss  March  12, 1898. 
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MINERAL  l^ANDS-AGRIC'l^LTURAL  CLAIM-SAXl>STONE. 

Haydbn  r.  Jamison  (On  Review). 

Land  more  valuable  on  account  of  the  sandstone  therein  than  for  agriculture  is  min- 
eral in  character,  subject  to  disposition  under  the  miuing  laws,  and  a  homestead 
entry  thereof  is  unauthorized  by  law. 

Departmental  decision  herein  of  May  5, 1897, 24  L.  D.,  403,  vacated  on  review. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  Y.  D.)  ^2,  1898.  (Q.  B.  G.) 

This  case  is  before  the  Department  on  a  motion  for  review,  made  by 
Hayden,  of  departmental  decision  of  May  5,  1897  (24  L.  D.,  403),  in  the 
case  of  Benjamin  F.  Haydeu  i\  Thomas  Jamison,  wherein  was  involved 
the  SW.  J  of  Sec.  C,  T.  3  N.,  R.  70  W.,  Denver  land  district,  Colorado. 

Said  motion  was  entertained  November  8,  1897,  service  was  made, 
and  Jamison  has  answered. 

The  record  shows  that  Jamison  made  a  homestead  entry  for  this  land 
on  September  24,  1889;  that  on  September  18,  1889,  Ilayden,  with 
others,  made  a  placer  location  for  one  hundred  and  twenty  acres  of  the 
same  land  afterward  entered  by  Jamison,  and  on  the  10th  day  of  Jan- 
uary, 1890,  having  purchased  the  interest  of  the  other  locators,  Hayden 
presented  mineral  application  therefor,  which  application  was  rejected 
on  account  of  said  homestead  entry,  and  the  mineral  claimant  thereupon 
filed  a  protest  against  the  entry,  alleging,  aiAong  other  things,  that  the 
land  was  more  valuable  for  mining  than  for  agricultural  purposes;  that 
after  a  hearing  on  the  issues  thus  made,  the  local  officers  dismissed  the 
contest;  that  your  office,  on  appeal,  found  that  the  land  was  more 
valuable  for  the  mineral  it  contained  than  for  agricultural  purposes  and 
held  the  entry  for  cancellation;  and  that  the  Department,  on  appeal  by 
Jamison,  affirmed  the  action  of  your  office  (15  L.  D.,  27G),  which  decision 
was  adhered  to  on  revieXv  March  7, 1893,  but  on  June  21, 1893  (16  L.  D., 
537),  the  case  then  being  before  the  Department  upon  a  motion  for 
re-review,  reversed  its  former  action  and  ordered  a  hearing  to  determine 

the  character  of  the  Innd,  itH  capacity  for  agriculture^  and  the  Datiire,  vahie  and 
extent  of  all  deposits  of  a  stone  or  mineral  character  found  therein,  and  re-adjiidicate 
the  question  in  the  light  of  the  evidence  thus  obtained: 

it  being  said  that  this  course  was  pursued  because  of  the  allegation  of 
the  presence  of  valuable  deposits  other  than  building  stone,  as  gypsum 
and  fireclay,  and  on  account  of  representaions  that  the  laud  was  worth 
$300,000  by  reason  of  these  alleged  deposits. 

After  the  second  hearing  the  local  officers  recommended  the  dismissal 
of  the  contest.  Your  office  affirmed  that  action,  and  the  Department, 
on  further  appeal,  by  its  decision  of  May  5,  1897,  supra,  affirmed  the 
decision  of  your  office.    By  said  last  mentioned  decision  it  was  held: 

Prior  to  the  passage  of  the  act  of  August  i,  1892,  there  was  no  authority  to  locate 
and  purchase  lands  chiefly  'valnahle  for  building  stone  under  the  placer  mining  laws 
(syllabus) : 
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And  it  was  therein  said : 

An  examination  has  been  made  of  the  volnniinous  record  in  this  case.  It  is  shown 
that  the  chief  value  of  the  land  is  for  red  snnd  stone  suitable  for  bailding  poiposes, 
paving,  and  curb  stones.  The  attempt  to  show  gypsum,  limestone,  or  a  deposit  of 
fire  clay,  is  not  supported  by  the  evidence. 

It  is  now  alleged,  substantially,  that  this  decision  is  against  both  the 
law  and  the  testimony. 

Counsel  for  the  homestead  claimant  asks  that  the  motion  for  review 
be  dismissed  on  the  ground  that  it  is  not  accompanied  by  an  affidavit  of 
good  faith  and  does  not  specifically  point  out  the  errors  complained  of. 

The  Department  when  it  entertained  the  motion  for  review,  thereby 
waived  these  alleged  omissions,  and  they  can  not  now  be  urged  in 
objection  to  the  consideration  of  the  motion. 

Inasmuch  as  it  is  practically  admitted  that  this  land  is  more  valuable 
for  the  red  sand  stone  it  contains  than  for  agricultural  purposes,  it 
remains  to  be  seen  whether  it  was  subject  to  disposition  under  the 
placer  mining  law  prior  to  August  4, 1892.  If  it  was,  then  the  decision 
under  review  was  error  and  must  be  vacated,  for  the  reason  that  a 
mineral  location  thereof  was  made  prior  to  the  homestead  entry  of 
Jamison  and  for  the  further  reason  that  if  it  was  subject  to  placer  loca- 
tion it  is  mineral  land  and  title  can  not  be  acquired  thereto  under  the 
homestead  law  if  its  character  is  known  prior  to  the  issuance  of  final 
certificate. 

In  the  recent  case  of  the  Pacific  Coast  Marble  Co.  v.  Northern  Pacific 
R.  R.  Co.  et  al.  (25  L.  D.,  233)  the  mining  laws  of  the  United  States,  and 
the  decisions  of  the  Department  and  the  courts  in  construction  thereof, 
were  reviewed  at  length.  In  that  case,  in  conclusion  of  the  discussion 
of  the  question  of  what  is  a  mineral  within  the  meaning  of  the  mining 
laws,  it  was  said  : 

The  Department  adheres  tu  the  rule:  That  whatever  is  recognized  as  a  mineral  bj 
the  standard  authorities  on  the  subject,  whether  of  metallic  or  other  substances, 
when  the  same  is  found  in  the  public  lands  in  qnantity  and  quality  sufficient  to 
render  the  land  more  valuable  on  account  thereof  than  for  agricultural  purposes, 
should  be  treated  as  coming  within  the  purview  of  the  mining  laws. 

Bainbridge  in  his  work  on  the  law  of  mines  and  minerals,  page  one, 
says  : 

A  mineral  has  been  defined  to  be  n  fossil,  or  what  is  dug  out  of  the  earth.  The 
term  m  ly,  however,  in  the  most  enlarged  sense,  be  described  as  comprising  all  the 
substances  which  now  form,  or  which  once  formed,  part  of  the  solid  body  of  the 
earth,  both  external  and  internal,  and  which  awe  now  destitute  of  and  incapable  of 
supporting  aniin<al  or  vegetable  life.  In  this  vIrw,  it  will  embrace  us  well  the  bare 
granite  of  the  high  mountain  an  the  deepest  hidden  diamonds  and  metallic  ores. 

Unquestionably,  the  great  weight  of  authority  is  to  the  effect  that 
sand  stone  is  a  mineral  substance. 

It  having  been  found,  and  not  being  now  questioned,  that  the  land 
in  controversy  is  more  valuable  on  account  of  its  sand  stone  deposit 
than  for  agriculture,  this  case  comes  squarely  within  the  rule  above  set 
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out,  aud  it  results  that  the  homestead  eiitry  of  Jamison  as  to  the  land 
in  conflict  was  and  is  unauthorized  aud  can  not  be  upheld. 

Departmental  decision  herein  of  May  6, 1897,  supra,  is  hereby  vacated, 
and  it  is  directed  that  the  homestead  entry  of  Jamison,  as  far  as  the 
same  conflicts  with  the  prior  location  of  Hayden,  be  canceled  and  the 
mineral  application  of  Hayden  allowed,  unless  further  objection  appears. 


RAII.ROAD  GRANT-INDEMNITY  SELECTION-SETTLEMENT  CLAIM. 

Southern  Pacific  K.  R.  Co.  v.  Tripp. 

An  offer  made  by  a  settler  to  purchase  from  a  railroad  company  lands  within  its 
indemnity  limits  that  are  not  protected  by  withdrawal,  and  have  not  been 
selected,  will  not  defeat  the  right  of  such  settler  to  subsequently  repudiate  such 
offer  aud  assort  his  settlement  right. 

An  indemnity  selection  of  land  not  protected  by  withdrawal,  and  included  within  a 
prior  settlement  claim,  is  no  bar  to  the  subsequeut  recognition  of  the  settlement 
right. 

Secretary  Bliss  to  the  Covimissioner  of  the  General  Land  Office^  March 
(W.V.D.)  12,1898.  (L.L.B.) 

The  appeal  of  the  Southern  Pacific  Railroad  Company,  from  your 
office  decision  of  July  3d,  1897,  rejecting  the  company's  claim  to  the 
N.  i  NW.  4  and  the  N.  J  NE.  J  of  Sec.  3,  T.  7  S.,  R.  2  E.,  Los  Angeles, 
California,  and  sustaining  the  application  of  Ozro  C.  Tripp  to  make 
homestead  entry  for  the  same,  is  here  for  consideration,  and  the  follow- 
ing facts  appear  in  the  record. 

The  tract  is  within  the  indemnity  limits  of  the  grant  to  the  company 
and  was  selected  by  the  company  July  13, 1885,  without  designating 
the  losses  for  which  indemnity  was  claimed. 

October  14, 1887,  another  list  was  presented  in  which  the  losses  were 
designated,  and  on  April  21, 1894,  the  company  filed  a  re-arranged  list^ 
in  which  another  and  different  base  was  designated  for  the  land  here  in 
controversy. 

October  14, 1890,  Tripp  applied  to  make  homestead  entry  of  the  land 
alleging  in  his  application  that  he  settled  on  the  land  April  30th,  1878; 
this  application,  as  above  shown,  was  made  between  tlie  presentation 
of  the  lists  of  1887  and  1894. 

The  register  and  receiver  rejected  his  application  and  he  appealed. 

By  your  office  decision  of  March  30, 1895,  adhered  to  on  motion  to 
review,  July  22, 1895,  the  decision  of  the  local  office  was  reversed  and 
the  company's  selection  held  for  cancellation. 

The  company  appealed  from  said  decision  aud  this  Department  on 
July  13, 1896,  so  far  modified  your  office  decision  as  to  order  a  hearing 
on  Tripp's  allegation  of  settlement. 

On  the  hearing  so  ordered,  the  register  and  receiver  recommended 
the  cancellation  of  the  company's  selection  and  the  allowance  of  Tripp's 
application  to  enter. 
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By  your  said  office  decision  of  July  3rd,  1897,  the  action  of  the 
local  officers  was  affirmed,  and  the  case  is  now  here  on  appeal  by  the 
company. 

The  specifications  of  error  assigned  by  counsel  for  the  company  are 
as  follows: 

Ist.  That  it  was  error  to  hold  that  Tripp  acquired  any  right  to  make  homestead 
entry  of  this  land  under  his  application  of  October  14,  1890,  on  his  alleged  settle- 
ment in  1878. 

2nd.  That  it  was  error  to  hold  that  the  company's  selection  which  was  admitted 
to  have  been  perfected  October  14,  1887,  was  defeated  by  Tripp^s  alleged  settlement. 

3rd.  That  it  was  error  not  to  have  sustained  the  company's  selection. 

Inasmuch  as  this  Department  has  held  that  an  executive  withdrawal 
for  indemnity  purposes  is  in  violation  of  the  plain  terms  of  the  grant, 
made  for  the  benefit  of  this  road. (Southern  Pacific  B.  B.  Co.  r.  Kanaw- 
yer,  23  L.  D.,  500),  the  company's  right  to  the  land  in  controversy  can- 
not antedate  its  selection  made  July  13, 1885;  and  inasmuch  as  Tripp's 
settlement  is  alleged  as  of  April  30th,  1878,  it  follows  that  if  it  is 
shown  that  his  settlement  was  of  such  a  character  as  to  except  the 
land  from  the  claim  of  the  company  at  the  date  of  its  selection,  the  reg- 
ularity and  legality  of  the  said  selection  and  all  subsequent  changes 
and  rearrangements  of  the  company's  list  may  be  eliminated  from  con- 
sideration here,  unless  it  is  shown  that  he  thereafter  abandoned  his 
settlement. 

At  the  hearing  Tripp  alone  testified;  but  it  was  admittefl  by  counsel 
for  the  company  that  two  other  witnesses  then  present  would  if  sworn 
and  examined,  corroborate  him,  ^Mn  all  essential  particulars^  as  to  res- 
idence, cultivation  and  improvements.  From  his  testimony  it  clearly 
appears  that  he  settled  upon  the  land  at  the  date  alleged  in  his  appli- 
cation (1878)  at  which  time  he  was  nineteen  years  of  age  but  otherwise 
qualified  to  make  entry;  that  thereafter  he  resided  continuously  on  the 
land  for  eight  or  nine  years,  and  has  since  resided  there  <^oft*  and  on^ 
but  has  never  removed  his  household  effects  from  his  house  on  the  land; 
that  his  improvements  are  of  the  value  of  $600.00;  that  although  he 
used  the  laud  principally  for  grazing  he  had  grubbed  about  twenty 
acres  and  broke  about  ten  acres;  that  he  settled  upon  it  with  the  inten- 
tion of  making  it  his  home  and  securing  title  under  the  land  laws. 

He  admits  that  on  January  8th,  1883,  he  applied  to  purchase  this 
tract,  with  some  other  land,  from  the  railroad  company;  but  says,  the 
reason  he  made  that  application  was 

to  save  trouble  with  the  railroad  company  as  I  understood  it  would  be  better  to  bay 
their  right  than  to  have  litigation  with  them,  intending,  if  I  bought  their  right  out, 
to  go  ahead  and  prove  up  on  my  homestead  afterwards. 

These  statements  having  been  accepted  by  the  company  as  true,  it  is 
plain  that  Tripp's  settlement  was  made  with  the  intention  of  securing 
title  from  the  government,  and  although  he  afterwards  applied  to  pur- 
chase from  the  company,  his  reason  therefor,  is  satisfactorily  explained, 
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aud  sach  explanation  by  uo  means  makes  bim  a  tenant  of  the  company, 
bat  shows  only  that  he  preferred  to  purchase  the  railroad  claim,  rather 
than  engage  in  litigation  with  the  company. 

Moreover,  the  application  to  purchase  was  made  in  Janaary  1883, 
more  than  two  years  before  the  company's  selection  in  1885,  and  the 
withdrawal  being  invalid  the  question  is  brought  directly  under  the 
ruling  in  Northern  Pacific  Eailroad  Company  v.  McMahan  (21  L.  D., 
402),  which  holds  that  an  otfer  to  purchase  from  a  railroad  company, 
made  prior  to  the  time  when  the  rights  of  the  company  attach,  may  be 
repudiated  by  the  settler. 

The  objection  that  Tripp's  residence  was  not  continuous  on  the  land, 
is  not  supported  by  the  evidence  to  the  extent  of  showing  an  abandon- 
ment of  his  claim.  While  it  is  true  he  spent  considerable  time  in  San 
Jacinto,  it  is  shown  that  his  household  furniture  always  remained  in 
his  house  on  the  land,  and  that  he  never  has  had  a  home  elsewhere. 

Having  established  his  allegation  of  continuous  claim  to  the  land 
based  upon  his  settlement  ante-dating  the  selection  by  the  company, 
such  selection  is  no  bar  to  the  allowing  of  his  homestead  application, 
and  your  office  decision  is  accordingly  affirmed. 


PRACTICE— MOTION  FOR  REVIEW-ORDER  FOR  HEARING. 

Walk  v.  Beatty  (On  Ebview). 

There  is  no  authority  in  the  riilea  of  practice  for  the  review  of  a  departmental  deci- 
sion ordering  a  hearing;  and  treating  such  a  motion  as  a  petition  addressed  to  the 
snpervisory  power  of  the  Secretary,  it  will  be  denied,  if  it  presents  no  question 
that  was  not  fully  considered  in  the  decision  ordering  the  hearing. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 
(W.  V.  D.)  13,  1898.  (G.  B.  G-.) 

The  land  involved  in  the  case  of  Leffie  W^  Walk  v.  William  W. 
Beatty  is  the  SW.  J  of  Sec.  14,  T.  13  N.,  E.  3  E.,  Oklahoma,  Oklahoma 
Territory,  and  by  departmental  decision  of  January  18, 1898  (26  L.  D., 
64),  a  hearing  was  ordered  between  the  parties  to  determine  certain 
questions  therein  indicated. 

Counsel  for  Walk  has  filed  a  motion  for  review  of  this  decision. 

There  is  no  authority  in  the  rules  of  practice  for  filing  a  motion  for 
review  of  a  decision  ordering  a  hearing. 

Considered  as  a  petition  addressed  to  the  snpervisory  power  of  the 
Secretary,  it  is  found  that  nothing  is  suggested  that  was  not  fully  con- 
sidered at  the  time  said  hearing  was  ordered;  nor  is  anything  urged 
to  cause  the  Department  to  doubt  the  correctness  of  the  direction 
thereby  given. 

The  motion  is  denied. 
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MINING  REGULATIONS-AMENDMENT  OF  RULE  58. 

Circular. 

Commissioner  Hermann  to  registers  mid  receivers^  March  14^  1898. 

Paragraph  53  of  the  MiDing  Regulations  approved  December  15, 
1897,  25  L.  D.,  561,  is  hereby  amended  to  read  as  follows: 

The  claimant  at  tho  time  of  filing  the  application  for  patent,  or  at  any  time  within 
the  sixty  days  of  publication,  is  required  to  file  with  the  register,  a  <iertificate  of 
the  surveyor-general  that  not  less  than  five  hundred  dollars' worth  of  labor  has  been 
expended  or  improvements  made,  by  the  applicant  or  his  grantors,  upon  each  loca- 
tion embraced  in  the  application,  or  if  the  application  embraces  several  locations 
held  in  common,  that  an  amount  equal  to  five  hundred  dollars  for  each  location,  has 
been  so  expended  upon,  and  for  the  benefit  of,  the  entire  group ;  that  the  plat  filed 
by  the  claimant  is  correct;  that  the  field  notes  of  the  survey,  as  filed,  foruish  such 
an  accurate  description  of  the  claim  as  will  if  incorporated  in  a  patent  serve  to 
fully  identify  the  premises  and  that  such  reference  is  made  therein  to  natural  objects 
or  permaneut  monuments  as  will  perpetuate  and  fix  the  locus  thereof;  Provided, 
That  as  to  all  applications  for  pat-ent  made  and  passed  to  entry  before  July  1, 1898, 
or  which  are  by  protests  or  adverse  claims  prevented  from  being  passed  to  entry 
before  that  time,  where  the  application  embraces  several  locations  held  iu  common, 
proof  of  an  expenditure  of  five  hundred  dollars  upon  the  group  will  be  sufficient  and 
an  expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or  for 
the  benefit  of,  each  location  embraced  iu  the  application. 

Approved : 
<J.  N.  Bliss,  Secretary. 


ALIENATION-TIMBER  CULTURE  ENTRY-HEIR«J. 

Graham  -v.  Applbgarth's  Heirs. 

A  contract  of  sale  entered  into  by  a  timber  culture  eutryman,  to  be  consummated  by 
delivery  of  deed  after  the  submission  of  final  proof  and  the  issuance  of  patent, 
is  in  violation  of  law,  and  makes  cancellation  of  the  entry  necessary;  and  where, 
after  such  alienation  the  entryman  dies,  his  heirs  are  entitled  to  no  greater  rights 
under  the  entry  than  he  had  at  the  time  of  his  death. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Offi^^ 
(W.  V.  D.)  March  14, 1898.  (0.  J.  G.) 

The  defendants  in  the  case  of  Robert  E.  Graham  v.  Henry  W.  Apple- 
garth's  Heirs  have  appealed  from  your  oflBce  decision  of  May  9,  1896, 
holding  for  cancellation  timber- culture  entry  for  the  NE.  4  of  Sec.  11, 
T.  21  K,  R.  46  W.,  Alliance  land  district,  Nebraska. 

November  19, 1890,  Henry  W.  Applegarth  made  timber-culture  entry 
for  the  above  described  tract,  and  May  25, 1895,  Robert  E.  Graham  filed 
affidavit  of  contest  against  said  entry,  alleging  that  the  entryman  had 
failed  to  comply  with  the  law  as  to  planting  and  cultivation  and  that  he 
had  entered  into  a  contract  to  sell  this  land,  the  deed  to  be  delivered 
upon  the  submission  of  final  proof  and  issue  of  patent. 

The  decisions  of  the  local  office  and  your  office  were  based  upon  the 
last  mentioned  charge. 
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It  appears  that  the  coDtract  referred  to  was  entered  into  by  Apple- 
garth  September  26, 1893,  less  than  three  years  after  the  date  of  his 
entry.  The  entryman  died  in  Angast,  1894.  In  July  of  that  year  pay- 
ment of  a  sum  of  money  was  made  to  and  receipt  obtained  from  the 
entryman's  daughter,  in  pursuance  of  the  terms  of  said  contract. 

It  is  ur^ed  in  the  appeal,  among  other  things,  that  as  this  contract 
by  the  entryman  was  not  ratified  by  the  heirs  and  as  the  latter  imme- 
diately took  possession  of  the  land  and  proceeded  to  comply  with  the 
timber-culture  law,  they  thereby  cured  any  violation  of  the  law  on  the 
part  of  the  entryman  in  making  said  contract.  It  was  said  in  the  case 
of  Dixon  r.  Bell  (12  L.D.,  510). 

When  an  entryman  has  dold  his  claim  before  iinal  certificate  has  been  issued,  and 
soon  thereafter  dies,  no  amonnt  of  cultivation  or  improvement  b}'  bis  heirs  or  legal 
represeutatives  wiH  cure  snch  entry,  nnd  a  contest  may  be  commenced  at  any  time 
after  the  fact  of  snch  sale  is  known. 

Proof  that  Applegarth  entered  into  a  contract  to  sell  his  claim,  that 
fact  not  being  denied  by  his  heirs,  is  the  factor  that  proves  fatal  to  any 
rights  they  might  have;  for,  ordinarily,  where  the  entryman  who  has 
complied  with  the  law  dies  before  final  certificate  has  been  issued,  the 
right  to  perfect  the  entry  descends  to  the  heirs  or  legal  representatives. 
There  is  sufficient  evidence  in  this  case  to  show  that  there  was  a  viola- 
tion by  Applegarth  of  the  letter  and  spirit  of  the  timber-culture  law, 
as  set  forth  in  the  affidavit  filed  by  him  at  the  time  he  made  his  entry. 
The  entryman  having  thus  parted,  contrary  to  law  with  his  interest  in 
this  land,  the  heirs  are  not  entitled  to  any  better  rights  than  he  had  at 
the  time  of  his  death. 

It  is  deemed  unnecessary  to  discuss  the  other  allegations  contained 
in  the  defendants'  appeal. 

The  cases  of  Klock  i\.Husted,  2  L.  D.,  329,  Williamson  r.  Weimer, 
9  L.  D.,  565,  and  Palmer  r.  Stillman,  18  L.  D.,  196,  were  properly  cited 
in  support  of  your  office  decision. 

The  said  decision  is  hereby  affirmed. 


HAII^UOAD  GRANT-PUE-EMPTIOX  C'l^AIM-KNTRY. 

Spirlook  v.  Northern  Pacific  R.  R.  Co. 

The  completion  of  a  pre-emption  entry  for  part  of  the  land  emhraced  within  a 
declarator}'  statement  is  an  abandonment  of  the  filing  as  to  the  laud  not  entered, 
and  such  tiHng,  as  to  said  laud,  will  not  thereafter  serve  to  except  it  from  the 
operation  of  a  railroad  grant. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  14,  1898.  (F.  W.  0.) 

On  October  1, 1897,  the  petition  invoking  the  exercise  of  tlie  super- 
visory power  of  the  Secretary  of  the  Interior  to  correct  a  mis-statement 
of  facts  in  the  matter  of  the  decision  in  the  case  of  James  D.  Spirlock 
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V.  NortherQ  Pacific  Railroad  Company,  iavolving  the  W.  ^  of  the  NW. 
J  of  Sec.  5,  T.  16  N,,  R.  1  W.,  Olympia  land  district,  Washington,  was 
entertained  and  retnrned  for  service.  It  has  since  been  served  and 
was  forwarded  with  your  office  letter  of  October  19, 1897. 

This  case  was  first  considered  by  this  Department  in  decision  of 
February  4, 1896  (22  L.  D.,92),  iu  which  it  was  stated  that: 

Ad  examiuation  of  the  records  iu  your  office  shows  that  one  Jeremiah  Mabie  made 
a  pre-emption  filing  with  alleged  settlement  prior  thereto,  npon  the  NW.  ^  of  the 
NW.  i  of  said  Sec.  5,  township  and  range  aforementioned,  previous  to  the  date  of 
the  grant  to  said  railroad  ^company ;  and  that  said  filing  was  of  record,  subsistiog 
and  prima  facie  valid  at  the  date  of  said  grant,  which  excepted  said  forty-acre  tract 
from  the  operation  of  the  grant,  and  left  Spirlock  free  to  purchase  the  same  in  the 
absence  of  any  adverse  right. 

As  to  the  S  W.  4  of  the  NW.  J  of  said  Sec,  5,  it  was  held  that,  as  the 
record  showed  a  perfect  patent,  duly  enrolled,  issued  upon  the  private 
cash  entry  made  for  said  land  by  Spirlock,  the  same  had  passed  beyond 
the  jurisdiction  of  this  Department. 

Subsequently,  upon  motion  for  review,  in  departmental  decision  of 
December  26,  1896  (23  L.  D.,  588),  it  was  held  that  this  Department  has 
authority  to  order  the  cancellation  of  the  record  of  an  incomplete  patent 
which  was  placed  upon  the  record  by  mistake  and  which,  in  fact,  was 
never  issued,  but  still  remained  in  the  cu&tody  of  your  office,  and  you 
were  therefore  directed  to  cause  the  cancellation  of  such  record. 

The  land  covered  by  Spirlock's  application  is  within  the  primary 
limits  of  the  grant  made  by  the  joint  resolution  of  May  28, 1870,  to  aid 
in  the  construction  of  the  portion  of  the  main  line  of  the  Northern 
Pacific  llailroad  between  Portland  and  Puget  Sound.  The  map  showing 
the  line  of  general  route  upon  which  there  was  a  statutory  withdrawal 
was  filed  on  August  13, 1870,  and  this  tract  was  embraced  within  the 
limits  of  said  withdrawal.  It  afterwards  fell  within  the  limits  as 
adjusted  to  the  map  of  definite  location  filed  September  13,  1873. 

After  the  filing  of  the  map  of  general  route,  and  before  the  receipt  of 
notice  of  withdrawal  at  the  local  office,  to  wit,  September  17, 1870, 
Spirlock  was  permitted  to  make  private  cash  entry  of  the  land  before 
described.  Upon  said  entry,  as  has  already  been  adjudicated  in  the 
previous  decision  of  this  case,  he  gained  no  right  as  against  the  com- 
pany under  its  grant.  But  as  to  the  NW.  J  of  the  NW.  \  of  said  sec- 
tion 5,  as  before  recited,  it  was  held  that  the  pre  emption  filing  of 
Jeremiah  Mabie,  existing  at  tbe  date  of  the  grant  to  the  railroad 
company,  served  to  except  said  tract  from  the  operation  of  said  grant. 

The  petition  under  consideration  alleges  that  the  filing  referred  to, 
made  by  Mabie,  was  filed  on  January  12,  1861,  and  embraces,  in  addi- 
tion to  said  tract  in  section  5,  certain  other  tracts  in  the  adjoining  even- 
numbered  section,  number  32;  and  that  on  June  16, 1863,  Mabie  per- 
fected said  filing  into  an  entry  as  to  the  tracts  in  section  32,  thereby 
abandoning  the  filing  as  to  the  tract  in  section  5. 

Since  the  filing  of  the  petition  your  office  has  reported  that  the  alle- 
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gation  relative  to  the  [)artial  completion  of  said  filing  is  sustained  by 
the  records  of  your  office. 

It  is  clear,  therefore,  that  under  the  decisions  of  the  courts  and  this 
Department,  said  filing,  as  to  the  tract  in  section  5,  can  not  be  held 
sufficient  to  defeat  the  operation  of  the  grant,  and  the  previous  deci- 
sions of  this  Department,  in  so  far  as  they  have  held  to  the  contrary, 
are  recalled  and  vacated,  and  you  are  directed  to  cancel  the  cash  entry 
by  Spirlock  as  to  said  tract. 

Nix  V.  Allen,  112  U.  S.,  129. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  €o.,  23  L.  D.  539. 


RIGHT  OF  WAY-CANAL— INIMAN  RESERVATION. 

Rio  Veedb  Canal  Company. 

The  act  of  March  3^  1891,  does  not  authorize  the  approval  of  an  application  for  a 
right  of  way  for  a  canal  across  an  Indiun  reservation;  nor  will  such  right  of 
way  below  said  reservation  be  granted^  if  the  canal  is  dependent  for  its  water 
supply  upon  the  right  of  way  asked  for  through  the  reservation. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  March  14, 1898. 

Th6  record  shows  that  on  September  18, 1896,  your  office  decision 
was  rendered  in  the  matter  of  the  application  of  the  Rio  Verde  Canal 
Company  for  a  right  of  way  to  certain  lands  for  the  purposes  of  irriga- 
tion, in  the  Tacson  land  district,  Arizona. 

In  part  in  said  decision  you  held  as  follows : 

There  are  herewith  the  enclosed  seven  maps  and  seven  sets  of  held  notes,  each  in 
daplirate,  filed  by  the  Rio  Verde  Canal  Company,  under  Sees.  18  to  21,  act  of  March 
3,  1891  (26  Stat.,  1095),  as  part  of  an  application  for  canal  and  reservoir  right  of 
way,  and  transmitted  with  your  two  letters  of  May  23,  and  your  letter  of  August 
14,  1896. 

The  map  numbered  by  the  company  sheet  3,  transmitted  with  your  letter  of  May 
23,  shows  the  location  of  the  canal  line  on  unsurveyed  land,  about  thirty-six  miles, 
of  which  seven  and  one  half  miles  lie  within  the  Salt  River  Indian  reservation. 

It  has  been  held  that  the  right  of  way  act  does  not  apply  to  Indian  reservations 
(14  L.  D.,  265),  and  further  that  right  of  way  for  a  ditch  depending  for  water  on  a 
ditch  passing  through  an  Indian  reserA^ation  should  not  be  approved  (21  L.  D.,  356). 

Your  office  decision  therefore  refused  to" grant  a  right  of  way  to  said 
company  for  such  portion  of  said  proposed  canal  as  lay  within  the  Indian 
reservation  known  as  the  Salt  Eiver  reservation,  and  for  such  additional 
part  as  lay  beyond  said  reservation  and  depended  for  its  water  supply 
upon  the  proposed  route  through  such  reservation.  From  this  action 
of  your  office  appeal  has  been  taken. 

The  act  of  March  3, 1891,  supra,  section  18  thereof,  page  1101,  is  as 
follows: 

That  the  right  of  way  through  the  public  lands  and  reservations  of  the  United 
States  is  hereby  granted  to  any  canal  or  ditch  company  formed  for  the  purpose  of 
irrigation  and  duly  organized  under  the  laws  of  any  State  or  Territory,  which  shall 
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have  filed,  or  may  hereafter  file,  with  the  Secretary  of  the  Intorior  a  copy  of  itA 
articles  of  incorporatioD,  and  due  proofs  of  its  organization  nnder  the  same,  to  the 
extent  of  the  ground  occupied  by  the  water  of  the  reservoir  and  of  the  canal  and  its 
laterals,  and  fifty  feet  on  each  side  of  the  marginal  limits  thereof:  also  the  right  to 
take,  from  the  public  lands  adjacent  to  the  line  of  the  canal  or  ditch,  material, 
earth,  and  stone  necessary  for  the  construction  of  such  canal  or  ditch :  E^rovided, 
That  no  such  right  of  way  shall  be  so  located  as  to  interfere  with  the  proper  occn- 
pation  by  the  government  of  any  such  reservation. 

In  the  Florida  Mesa  Ditch  Gompauy  (14  L.  D.,  265)  the  decision 
concludes  as  follows: 

For  the  reason  herein  set  forth,  I  am  of  the  opinion  that  it  wtis  not  intended  by 
said  act  of  March  3,  1891,  to  grant  the  right  of  way  for  canals  and  ditches  throogh 
Indian  reservations. 

Without  determining  what  the  ruling  would  be  if  the  question  were 
now  before  the  Department  for  the  first  time,  the  matter  will  be  treated 
as  settled  by  the  decision  cited,  which  has  been  acquiesced  in  for  sev- 
eral years. 

It  is  urged  as  a  second  ground  of  appeal  that  the  appellant  is  enti- 
tled to  the  approval  of  such  portion  of  his  map  as  lies  beyond  the  Salt 
Eiver  Indian  reservation  and  outside  of  its  limits,  though  dependent 
for  its  water  supply  upon  the  right  of  way  asked  for  through  such 
reservation. 

This  question  was  considered  in  the  case  of  La  Plata  Irrigating  Ditch 
Company  (21  L.  D.,  355),  and  it  was  held  (syllabus) : 

A  right  of  way  for  an  irrigating  ditch  that  traverses,  among  other  lands,  a  mili- 
tary reservation,  and  also  an  Indian  reservation,  will  not  be  approved  as  to  any  part 
thereof,  where  it  appears  that  by  the  maintenance  of  said  ditch  the  supply  of  water 
necessary  for  the  proper  use  of  said  reservations  will  be  seriously  impaired. 

I  assume  that  the  true  meaning  of  the  act  of  March  3,  1891,  which 
requires  the  approval  of  this  Department  of  the  map  of  location, 
imposes  upon  the  Department  thetluty  of  requiring  that  it  shall  i^rtma 
facie  appear,  before  approval  of  the  map,  that  a  source  of  water  exists 
which  can  be  reached  by  the  route  selected. 

The  Department  having  refused  to  approve  the  right  of  way  through 
the  Salt  River  Indian  reservation,  which  is  the  necessary  connecting 
link  between  the  two  sections  of  the  right  of  way  asked  for  out>side  of 
and  on  either  side  of  said,  reservation,  it  follows  that  no  source  of 
water  could  be  secured  by  said  canal  company  along  its  proposed 
route  on  that  portion  of  the  canal  which  lies  below  the  reservation. 

The  approval  by  this  Department  of  a  right  of  way  upon  any  given 
tract  of  land  operates  as  an  easement  upon  the  land,  and  to  that  extent 
is  an  impairment  of  the  use  of  such  land,  and  where  no  useful  purpose 
can  be  subserved  by  a  grant  of  the  right  of  way  to  a  company  whose 
application  upon  its  face  shows  an  inability  to  secure  water  along  the 
proposed  route,  such  approval  would  be  vain  and  useless,  apparently 
creating  an  easement  upon  the  land  without  any  desirable  object  being 
gained. 
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I  am  therefore  of  the  opinion  that  the  company  is  not  entitled  to 
have  its  map  approved  for  snch  portion  of  its  route  as  lies  below  the 
Salt  River  Indian  reservation. 

Your  office  decision  is  accordingly  affirmed. 


PRACTICE-PETITION  FOR  THE  RE-OPENING  OF  A  CASE. 

Gammon  v.  Weaver. 

When  a  deoision  of  the  Department  has  become  final  under  the  rules  of  practice, 
has  been  long  acquiesced  in  by  the  losing  party,  the  lands  involved  have  been 
disposed  of  thereunder,  and  snch  disposition  was  not  unlawful,  a  petition  to 
re-open  the  case  will  not  be  entertained,  though  the  original  decision  may  rest 
on  a  construction  of  the  law  that  no  longer  obtains. 

Aeth^  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  14, 1898.  (G.  B.  G.) 

The  Department  has  received  a  "  motion  for  re-review  and  petition 
to  reopen"  the  case  of  Silas  Gammon  v.  Henry  Weaver,  filed  by  counsel 
for  the  said  Gammon. 

This  case  involved  the  application  of  Silas  Gammon  to  make  an 
additional  homestead  entry  under  section  6  of  the  act  of  March  2, 1889 
(25  Stat.,  854),  for  lots  5  and  6  of  Sec.  31,  T.  20  N.,  R.  1  W.,  Perry 
land  district,  Oklahoma. 

Said  application  was  denied  by  the  Department  on  Jane  18, 1896 
(unreported  3),  on  the  ground  that  the  original  entry  was  made  subse- 
quent to  the  passage  of  said  act,  and  it  appears  that  Weaver  has  since 
made  a  homestead  entry  of  the  land. 

In  the  case  of  Nancy  A.  Stinson  (25  L.  D.,  113),  it  was  held  (syl- 
labus) : 

The  right  to  make  an  additional  homestead  entry  under  section  6,  act  of  March  2, 
1889,  extends  to  cases  where  the  original  entry  was  made  either  before  or  after  the 
passage  of  said  act,  if  the  applicant  is  otherwise  within  the  terms  of  said  section. 

If  this  had  been  the  rule  at  the  time  the  case  at  bar  was  considered 
here,  the  conclusion  reached  might  have  been  different.  But  such  was 
not  then  the  rule,  and  while  the  denial  of  Gammon's  application  is  now 
believed  to  have  been  erroneous,  the  fact  that  adverse  rights  have 
attached,  on  the  faith  of  the  decision  then  made,  precludes  a  favorable 
consideration  of  the  present  petition. 

When  a  decision  of  the  Department  has  become  final  under  the  rules 
of  practice,  has  been  long  acquiesced  in  by  the  losing  party,  the  lands 
involved  have  been  disposed  of  thereunder,  and  such  disposition  was 
not  unlawful,  a  petition  to  re-open  the  case  will  not  be  entertained. 

The  i>etition  is  denied. 
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PR ACTICE-C  OSTS-CONTEST-RESrDEXCE. 

Davis  «?.  Eisbbrt. 

A  party  who  files  a  protest  allegiug  grounds  sufficient  to  warrant  the  cancellation  of 
the  entry,  if  proven,  and  offers  to  pay  "  the  expenses  of  the  contest,*'  is  properly 
taxahle  with  all  the  costs  as  a  contestant,  nnder  rule  54  of  practice;  and  if,  after 
a  successful  termination  of  such  suit  and  the  exercise  of  the  preferred  right  by 
the  contestant,  a  rehearing  is  ordered  on  the  original  issne  the  obligation  to  pay 
the  costs  thereof  rests  with  the  contestant. 

The  acts  of  a  settler  looking  toward  the  establishment  of  a  permanent  home  on  the 
land  may  be  properly  considered  in  determining  the  good  faith  of  his  residence 
thereon. 

An  allegation  of  failure  to  comply  with  the  law  does  not  furnish  a  basis  for  cancel- 
lation if  not  made  until  after  the  alleged  default  has  been  cnred. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
( W.  V.  D.)  15,  1898.  (Q.  C.  R.) 

On  April  25,  1884,  Mihaley  Eisbert  filed  his  preemption  declaratory 
statement  for  the  N  W.  i  of  the  NW.  J,  Sec.  23,  and  the  N.  i  of  the  NE. 
i  and  the  NE.  J  of  the  NW.  J,  Sec.  22  T.  22  N.,  R.  3  E.,  Seattle  land 
district,  Washington.  On  April  25, 1885,  he  transmated  his  filing  into 
homestead  entry.  No.  7374,  and  on  Jnly  9, 1890,  he  gave  notice  of  his 
intention  to  make  final  proof  before  the  local  office  on  October  31, 1890. 

On  August  27,  1890,  Charles  H.  Davis  filed  his  sworn  protest,  alleg- 
ing that  Eisbert  had  not  established  his  residence  upon  said  land  until 
October  15, 1888;  that  subsequent  thereto  he  had  been  absent  from  the 
land  more  than  half  the  time;  that  the  land  was  not  settled  upon  and 
cultivated  as  required  by  law. 

When,  on  October  31,  1890,  Eisbert  offered  his  final  proof,  Davis 
appe<ired,  but  waived  cross-examination  of  Eisbert's  witnesses  until  the 
hearing,  which  was  had  on  his  said  charges  on  April  7, 1891.  Upon  the 
hearing  the  register  and  receiver  decided  in  flavor  of  Eisbert;  on  appeal, 
your  office  reversed  that  action  and  held  the  entry  for  cancellation;  on 
further  appeal,  on  March  3,  1894,  the  Department  affirmed  that  action, 
and  on  March  31, 1894  (unreported),  denied  a  motion  for  review.  The 
case  was  closed,  and  Davis  made  entry  of  the  land  October  30,  1894. 

On  December  10,  1894  (unreported),  the  Department  denied  Eisbert's 
motion  for  new  hearing  on  the  grounds  of  alleged  newly  discovered 
evidence. 

On  March  7, 1895,  Eisbert  died. 

On  December  28, 1895  (unreported),  the  Department  entertained  a 
motion  for  review  of  the  decision  denying  a  motion  for  rehearing,  say- 
ing: <^  There  seems  to  be  no  legal  obstacle  in  the  way  of  resolving  that 
doubt  by  a  further  hearing,  which  may  be  had  on  terms  fair  to  both 
sides." 

Hearing  was  had,  and  the  register  and  receiver,  on  July  19, 1896, 
recommended  that  Eisbert's  final  proof  be  approved  and  the  protest  of 
Davis  be  dismissed. 
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On  appeal,  your  office,  by  decision  date<l  December  9,  18t)6,  affirmed 
that  action,  and  on  November  10, 1897,  denied  a  motion  for  review. 

A  further  appeal  brings  the  ease  here. 

Peuding  consideration  of  the  appeal  herein,  Davis  has  filed  a  petition 
asking  a  rule  against  the  defendant  (now  Gelia  Eisbert,  widow  of  the 
entryman,)  compelling  her  to  deposit  with  the  register  and  receiver 

th«r  sum  of  iiiouey  necessary  to  reimbarse  petitiouer  herciu  on  account  of  a  deposit 
which  he  was  erroneously  compelled  by  the  register  and  receiver  to  make  to  cover 
cost  of  adducing  all  the  tcHtiniony  of  the  'further  hearing'  ordered  by  the  Depart- 
ment in  said  case. 

While  Davis's  affidavit  attacking  the  entry  M-as  in  the  form  of  a  pro- 
test, yet  in  it  he  proposed  "paying  the  expenses  of  the  contest,"  and 
for  all  that  appears  in  the  record  he  paid  without  question  the  expenses 
of  the  first  hearing,  and  was  awarded  the  right  of  entry,  as  herein 
above  shown.  While  his  affidavit  was  styled  '*a  protest,"  being  filed 
after  PMsbert  had  given  notice  of  his  intention  to  submit  final  proof, 
yet  by  his  very  terms  and  allegations  Davis,  to  all  intents  and  pur- 
poses, became  a  contestant,  since  these  allegations,  if  true,  were  suffi- 
cient to  bring  about  the  cancellation  of  the  entry  attacked,  and  his 
]>ropo8ition  to  pay  the  costs  of  the  contest,  and  his  prompt  compliance 
therewith,  would  have  given  him  the  preference  right  of  entry  under 
the  second  section  of  the  act  of  May  14,  1880  (21  Stat.,  140),  which,  as 
shown  above,  was  actually  exercised  by  him  October  30, 1894,  after  the 
Department  (October  10,  1894,)  denied  Eisbert's  motion  for  review,  and 
your  office  (October  19, 1894,)  canceled  Eisbert's  entry  and  closed  the 
case.  Davis  was,  therefore,  a  contestant,  and  the  costs  were  properly 
taxed  under  Rule  of  Practice  54.  Embleu  v.  Weed,  13  L.  D.,  722; 
Martin  r.  Barker,  6  L.  D.,  703;  Thompson  i\  Smith,  22  L.  D.,  248;  Den- 
man  r.  Domenigoni,  20  L.  D.,  325. 

After  Davis  had  made  his  entry,  the  Department,  on  Eisbert's  show- 
ing for  a  rehearing,  was  in  "doubt"  "as  to  whether  justice  has  been 
done  the  entryman,"  meaning,  of  course,  Eisbert. 

In  allowing  this  motion,  the  Department  says: 

There  seems  to  he  no  legal  ohstacle  in  the  way  of  resolving  that  doubt  hj'  a  further 
hearing,  which  may  he  had  on  terms  fair  to  hoth  sides.  I  have  therefore  to  direct 
that  a  farther  hearing  be  ordered,  at  as  early  a  date  as  practicable,  at  which  £isb?rt 
shall  be  permitted  to  introduce  the  testimony  indicated  by  afitdavits,  and  which  it 
is  alleged  it  was  not  in  his  power  to  produce  on  the  hrst  hearing;  after  which  rebut- 
tal testimony  may  be  introduced — the  question  of  fact  to  be  determined  being, 
whether  or  not  the  entryman  had  complied  with  the  homestead  law  in  reference  to 
residence  and  cultivation  at  date  of  offering  final  proof.  Such  testimony,  together 
with  that  offered  at  the  former  hearing,  will  be  considered,  and  a  decision  rendered 
thereon. 

Here  a  rehearing  was  ordered — not  to  determine  what  Davis  had 
done  under  his  entry,  but  solely  to  determine  whether  Eisbert  had  com- 
plied with  the  law.  If  Davis  could  maintain  his  allegations,  Eisbert 
would  not  be  permitted  a  reinstatement;  if  he  failed  to  sustain  his 
charges,  Eisbert's  entry  would  be  reinstated  and  his  final  proof  approved. 
12209— VOL  26 25 
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Under  all  the  showing,  the  Department  was  in  doubt,  and  so  ordered 
a  rehearing.  The  status  of  the  controversy  was  precisely  the  same  as 
before  Davis  made  his  entry,  the  question  of  Eisbert's  compliance  with 
the  law  being  the  sole  question  at  issue — that  issue  being  raised  by 
Davis's  contest.  And  so,  when  the  rehearing  was  ordered,  Davis  was 
still  under  obligation  to  pay  the  cost  of  the  contest,  if  he  would  still 
retain  the  status  of  contestant.  French  v,  Noonan,  16  L.  D.,  481.  This 
he  appears  to  have  done,  although  under  protest. 

The  petition,  asking  a  division  of  the  cost,  is,  for  reasons  herein 
given,  denied. 

The  testimony  taken  at  both  hearings  has  been  carefully  examined; 
it  is  voluminous  and  somewhat  contradictory.  It  clearly  shows  that 
Eisbert's  family  resided  on  the  laud  with  him  after  October,  188S; 
indeed,  there  was  very  little  effort  made  to  show  lack  of  compliance 
with  the  law  after  that  date.  It  was  about  two  years  after  that  date 
before  Davis  attacked  the  entry,  and  then  only  when  Eisbert  adver- 
tised to  make  final  proof. 

The  principal  issue  tried  was  whether  Eisbert  was  a  bona  fide  resi- 
dent on  the  land  prior  to  the  removal  of  his  family  thereto  in  October, 
1888. 

It  is  admitted-  that  from  date  of  entry,  April  25, 1885,  to  October, 
1888— a  period  of  over  three  years — ^his  family  (wife  and  three  children) 
did  not  live  on  the  land,  but  did  live  in  Seattle,  in  a  house  which  they 
rented  from  month  to  month.  It  appears,  however,  that  darini?  that 
period  Mrs.  Eisbert,  from  time  to  time,  visited  her  husband  on  the 
land,  as  did  also  his  two  minor  sons.  With  the  assistance  of  others, 
he  built  a  double  log- house,  one  half  of  which  was  situated  on  his  claim, 
the  other  half  on  that  of  his  daughter,  who  had  a  pre-emption  claim 
adjoining  on  the  north ;  this  was  in  1884.  The  land  was  heavily  wooded, 
and  he  began  to  clear  it  off,  grubbing  out  the  stumps  and  burning  the 
brush.  His  daughter  lived  in  one  side  of  the  house,  and  he  in  the  other. 
From  year  to  year  he  cultivated  such  parts  of  the  land,  as  he  had  pre- 
pared, into  oats,  vegetables,  etc.  It  is  in  evidence  that  he  was  not  a 
skilled  farmer,  but  the  proof  shows  that  he  used  considerable  diligence 
in  his  efforts  to  make  a  farm. 

The  land  is  situated  on  Maury  Island,  and  is  about  a  mile  from  a 
landing  called  Point  Eobinson ;  from  this  landing  Eisbert  and  others, 
about  the  year  1885,  carried  the  lumber  on  their  backs  to  the  hoase, 
and  put  a  floor  in  the  house.  He  appears  to  have  had  much  trouble  in 
getting  water,  digging  in  four  diiferent  places.  To  avoid  the  expense 
of  taking  the  testimony  of  witness  George  W.  Brittaiu  on  this  point,  it 
was  admitted  that  said  Brittain  would  testify  that  Mr.  Eisbert  dag  a 
well  upon  the  place,  commencing  in  the  year  1885  and  continuing  in 
1887;  that  the  well  was  dug  two  hundred  feet  deep,  for  which  Eisbert 
paid  to  witness  over  five  hundred  dollars  in  cash;  that  the  well  was 
curbed  with  about  three  thousand  feet  of  lumber,  which  had  to  be 
carried  on  their  backs  from  Point  Eobinson  to  the  land,  the  price  of 
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tbe  lumber  not  being  included  in  the  amount  paid  witness.  Certain  of 
Davis's  witnesses,  wbile  admitting  the  digging  of  the  well,  testified 
that  it  added  no  value  to  the  laud,  because  it  never  furnished  any 
water.  While  that  is  true,  it  speaks  eloquently  for  Mr.  Eisbert's  good 
faith. 

The  testimony  shows  that  Mr.  Eisbert  did  not  bring  his  family  to  the 
land  any  sooner  because  of  his  inability  to  get  water;  that  he  finally 
dug  and  cemented  a  cistern,  and  secured  water;  then  he  brought  his 
family.  The  whole  amount  of  clearing  was  small;  Eisbert's  witnesses, 
place  the  amount  from  four  to  six  acres;  Davis  had  it  surveyed,  mak- 
ing the  amount  about  two  acres.  However  this  may  be,  there  can  be 
no  question  as  to  the  amount  of  labor  and  money  which  Eisbert 
expended  upon  the  land.  This,  of  itself,  appears  to  be  ample  to  dem- 
onstrate his  good  faith.  According  to  the  testimony  of  certain  wit- 
nesses, the  work  Eisbert  did  was  in  excess  of  neighboring  homestead- 
ers on  the  island. 

The  testimony  shows  that  he  was  frequently  away  from  the  land;  on 
some  of  these  occasions  he  employed  a  neighbor  to  care  for  and  milk 
his  cow. 

He  was  a  Jewish  rabbi,  being  ordained  to  perform  certain  rites  of 
his  church. 

He  was  called  away  frequently  to  Seattle,  Olympia,  and  other  places 
to  perform  these  rites,  and  would  necessarily  be  away  upon  each  occa- 
sion a  few  days.  Again,  he  observed  the  Jewish  holydays  once  or  twice 
each  year,  and  would  be  gone  from  the  land  two  or  three  weeks  upon 
those  occasions.  He  also  frequently  went  by  boat  to  Seattle,  where 
his  family  lived;  would  remain  over  Saturday  and  Sunday,  and  return 
to  the  land  Monday. 

An  effort  was  made  to  show  that  Eisbert  was  engaged  in  the  business 
of  a  tailor,  in  the  years  1885, 1886,  and  1887,  in  the  city  of  Seattle,  and 
in  partnership  with  his  sonin-law,  one  Finkelstein.  The  purpose  of 
this  testimony  was  to  show  that  his  real  business  was  in  Seattle,  and 
not  on  the  land.  The  fact  that  he  might  have  been  interested  in  such 
a  business  as  partner,  or  otherwise,  would  hot,  ipso  facto^  show  that 
his  home  was  not  in  fact  on  the  land,  for  the  one  is  not  inconsistent 
with  the  other.  But  the  testimony  failed  in  its  purpose;  it  was  posi- 
tively denied  by  Eisbert  at  the  first  hearing  and  by  Mrs.  Eisbert  at  the 
second,  and  both  were  corroborated  by  other  witnesses. 

It  will  be  noticed  that  Mr.  Eisbert  transmuted  his  filing  into  a  home- 
stead entry  in  1885.  He  thus  appears  to  have  decided  to  live  on  the 
land  at  least  five  years.  It  is  in  evidence  that  he  was  not  without 
means.  Had  he  lived  there  under  his  filing  only  a  few  months,  and 
purchased  the  land,  which  he  might  have  done  with  less  than  half  the 
money  which  he  fruitlessly  expended  in  digging  for  water,  he  might 
have  obtained  title  much  earlier,  and  with  less  expense.  The  fact  that 
he  did  not  do  so,  but  voluntarily  changed  his  filing  to  an  entry,  and 
thus  imposed  upon  himself  the  obligations  which  the  law  prescribes. 
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indicates  that  he  intended  to  make  the  land  his  home,  and  that  the 
entry  was  not  made  for  speculative  purposes. 

Much  testimony  was  given  as  to  his  actual  presence  on  the  land  for 
much  of  the  time  before  his  family  moved  to  it.  Witnesses  who  had 
worked  for  him  in  digging  the  wells,  clearing  and  grubbing  the  land, 
and  cultivating  the  crops,  testify  i)ositively  as  to  his  presence  on  the 
land  as  an  actual  resident.  His  foruiture — household  and  kitchen— 
was  meager,  but  that  he  actually  lived  in  the  house  there  can  be  little 
question,  and  all  the  circumstances  connected  with  his  extniordinaiy 
efforts  to  procure  water  strongly  corroborate  the  undis])ut«d  testimony 
of  himself  and  afterwards  his  widow,  that  the  late  arrival  of  his  family 
upon  the  land  was  due  to  his  failure  to  procure  water  for  their  use. 

Again,  in  December,  1887,  Mr.  Davis,  the  contestant,  appears  to  have 
assumed  the  duties  of  a  government  oilicer,  being  a  lighthouse  keeper, 
at  Point  Eobinsou.  He  was  in  a  i)osition  to  know  something  of  Eis- 
bert's  relations  to  the  land ;  indeed,  he  swears  that  in  March,  1888,  he 
was  on  the  land,  saw  Eisbert's  house,  shed,  etc.,  but  that  no  one  was 
residing  there  then.  He  postponed  filing  his  contest,  however,  until 
August  27, 1890,  more  than  two  years  after  he  supposed  no  one  was 
living  there.  While  alleging,  in  his  affidavit,  that  Eisbert  "  did  not 
establish  a  residence  on  the  land  until  on  or  about  October  15,  1888," 
still  he  also  alleges  Eisbert's  absence  therefrom  after  that  date  ^*-  more 
than  one  half  the  time,'-  and  that  the  tract  <<  is  not  settled  ujKin  and 
cultivated  by  said  party  as  required  by  law." 

As  before  seen,  the  proof  wholly  fails  to  show  that  Eisbert  was  in 
default,  in  any  particular,  after  his  family  moved  to  the  land  in  Octo- 
ber, 1888,  hence  in  that  respect  tbe  contest  failed.  Admitting  even 
that  Eisbert  was  in  default  in  the  matter  of  residence  prior  to  October, 
1888,  still  the  affidavit  charging  that  default  was  not  filed  until  nearly 
two  years  after  it  had  been  cured  by  Eisbert's  presence  on  the  land 
with  his  family;  and  until  more  than  three  years  had  elapsed  since 
Davis  thought  the  land  was  wholly  unoccupied. 

In  Montgomery  v.  Newton  (21  L,  D.,  15),  the  defendant  failed  to  move 
on  the  land  until  nearly  three  years  had  elapsed  after  entry,  still,  as  he 
established  his  residence  thereon  before  he  was  served  with  notice,  the 
contest  failed. 

It  is  a  general  rule  that  when  a  contestant  fails  to  allege  a  default. 
until  the  same  is  cured,  showing  good  faith  on  the  part  of  the  entry- 
man,  the  contest  must  fail,  and  the  entry  stands.  Keal  t?.  Cooley,  18 
L.  D.,  3;  Heptner  t\  McCartney,  11  L.  D.,  400j  Davis  r,  Fairbanks, 
9  L.  D.,  530;  Hall  v.  Fox,  Idem.,  153;  Stayton  v.  Carroll,  7  L.  D.,  198. 

As  above  shown,  the  suit  which  Davis  brought  has  all  the  elements 
of  an  ordinary  contest.  It  follows  that,  since  the  same  was  brought 
after  the  default  was  cured — admitting  even  that  there  was  a  default — 
it  must  fail. 

The  decision  appealed  from  is  affirmed. 
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APPLICATION  TO  EXl'ER-ORDER  OF  Sl^SPENSION. 

Neff  r.  Snider. 

An  application  to  enter,  suspended  on  account  of  defects  therein,  with  notice  of 
such  action  to  the  applicant,  operates  to  reserve  the  land  from  other  disposition 
until  final  action  thereon. 

The  case  of  Lawson  H.  Leinmons,  19  L.  D.,  37,  overrnled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  1).)  lo,  1898.  (W.  M.  W.) 

The  land  involved  in  this  case  is  the  NW.  rl  of  Sec.  2,  T.  27  N.,  B,  3 
W.,  Enid,  Oklahoma,  land  district. 

The  record  shows  that  on  October  28, 1893,  Anna  Neff  sent  her  appli- 
cation to  enter  said  land,  by  mail,  and  accompanied  it  with  $14.00,  the 
usual  fees. 

On  December  2,  1893,  the  local  oflBcers  sus))ended  her  application 
because  it  was  not  signed  and  the  money  sent  with  it  lacked  live  cents 
of  being  enough  to  pay  fees  and  commissions,  as  the  quarter  section 
contained  a  fraction  of  an  acre  in  excess  of  one  hundred  and  sixty 
acres.  Notice  of  this  action  of  the  local  officers  was  sent  to  Mrs.  Neflf 
on  December  26,  1893. 

In  her  homestead  affidavit  Mrs.  Neflf  stated  that  she  made  settlement 
on  the  land  October  16,  1893,  and  was  residing  on  the  land  at  the  time 
her  application  was  made. 

On  January  17,  1894,  Elijah  R.  Snider  was  allowed  to  make  home- 
stead entry  for  the  tract. 

On  May  19,  1894,  the  register  and  receiver  issued  a  notice  to  Snider 
to  show  cause  why  his  entry  should  not  be  canceled. 

A  hearing  was  had,  at  which  Snider  and  Neflf  appeared  and  sub- 
mitted evidence. 

The  register  and  receiver  found  that  Mrs.  Neflt*  was  the  prior  settler 
on  and  the  first  applicant  for  the  tract,  and  recommended  the  cancella- 
of  Snider's  entry.    Snider  appealed. 

On  May  2, 1896,  your  office  reversed  the  judgment  of  the  local  officers, 
and  iejecte<l  Mrs.  Neflf 's  application.    She  appeals. 

The  evidence  shows  that  Mrs.  Nefl[*  went  upon  the  tract  on  the  12th 
or  13th  of  October,  1893,  and  remained  there  in  a  tent  until  the  17th  or 
18th  of  said  month,  and  during  this  time  she  caused  about  two  acres  to 
be  broken  upon  the  tract  and  sowed  to  wheat.  She  then  went  to  her 
former  home  in  Kansas,  and  returned  to  the  land  in  question  about  the 
28th  or  29tb  of  October,  and  established  a  residence  in  a  tent,  and  con 
tinned  to  reside  on  the  tract  for  about  two  weeks,  and  then  went  back 
to  her  former  home  in  Kansas.  She  returned  to  the  tract  early  in 
April,  1894,  and  built  a  house,  partly  out  of  lumber  and  partly  out  of 
sod,  with  two  windows  and  one  door;  built  a  hen  house  out  of  sod,  and 
dag  a  well.    She  continued  to  live  in  the  house  and  improve  the  land 
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ap  to  the  tiuie  the  hearing  was  had;  at  which  time  she  had  abont  foar- 
teen  and  a  half  acres  broken  on  the  tract  and  in  crops. 

Mrs.  Neflf  swore  that  as  soon  as  she  received  notice  of  the  snspen- 
sion  of  her  applicatioii,  she  sent  the  five  cents  in  a  letter  to  the  local 
officers.  She  also  testified  that  a8  a  matter  of  fact  she  was  sworn  to 
her  homestead  and  other  affidavits  before  they  were  mailed;  that  at 
the  time  she  made  her  application  to  enter  she  w<*nt  to  the  local  office, 
but  was  physically  unable  to  stand  in  line  with  the  men  and  await  her 
turn.  Her  testimony  on  these  points  is  not  contradicted.  Her  appli- 
cation was  in  due  form,  but  was  defective  in  that  it  was  not  signed  by 
or  for  her  before  it  was  filed. 

Under  the  circumstances  disclosed  by  the  record,  it  is  clear  that  at 
the  time  Snider's  entry  was  allowed  Mrs.  Neff's  application  was  pend- 
ing and  operated  to  reserve  the  tract  covered  thereby  from  other  dis- 
position until  final  action  thereon.  Mallet  r.  Johnson  et  al.^  14  L.  D., 
658;  Smith  v.  United  States,  16  L.  D.,  352;  Hudson  v.  Orr,  24  L.  D.,  429^ 

It  follows  that  Snider's  entry  was  improperly  allowed,  and  must  be 
canceled. 

Snider's  first  act  of  settlement  on  the  tract  was  made  a  few  days 
before  his  entry,  and  his  actual  residence  on  it  was  established  there- 
after. He  gained  no  rights  under  his  settlement,  residence  and  improve* 
ments  upon  the  tract,  for  the  reason  that  at  the  time  it  was  made  the 
land  was  embraced  in  Mrs.  IS^eif 's  pending  application  to  enter. 

The  case  of  ijawson  H.  Lemmons,  19  L.  D.,  37,  is  cited  and  relied 
upon  by  counsel  for  Snider  as  applicable  to  and  governing  this  case. 
An  examination  of  the  authorities  cited  in  support  of  that  case  shows 
that  they  do  not  support  the  conclusion  reached  by  the  Depaitment. 
Said  case,  in  so  far  as  it  conflicts  with  the  views  herein  expressed,  is 
overruled. 

The  decision  of  your  office  appealed  from  is  reversed,  and  Mrs.  NeflF 
will  be  allowed  to  make  entry  of  the  tract. 


RAILROAD   ORAVT-INl>EMNITY   rtELECTIONS-SE'lTi'LEMENT   RIGHT. 

VANDEBERG  v.  HASTINaS  AND   DAKOTA  RY.   Co.  ET   AL. 

Ooncediug  that  the  time  within  which  a  settler  must  assert  his  settlement  claim 
under  the  act  of  May  14^  18*S0,  will  not  run  while  the  land  is  embraced  within  a 
pending  indemnity  selection,  yet  if  snch  selection  is  subsequently  relinqnished, 
and  the  intervening  entry  of  an  adverse  claimant  is  allowed,  it  is  then  iucniii- 
bent  upon  such  settler,  as  against  the  adverse  claimant,  to  present  his  claim  by 
contest  or  otherwise  within  three  mouths  thereafter. 

The  right  of  a  settler  who  is  residing  on  land  covered  by  a  prior  indemnity  selection, 
and  whoso  settlement  is  subject  to  such  selection,  will  attach  on  the  cancellation 
of  said  selection,  if  the  laud  is  then  open  to  settlement,  and  defeat  the  right  of 
the  company  under  a  subsequent  selection. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  15,  189S.  (F.  W.  C.) 

The  Hastings  aud  Dakota  Eailway  Compaoy  and  Johu  Yaudeberg 
have  each  appealed  from  your  office  decisioD  of  May  20, 1890,  in  which  the 
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selection  of  the  Hastings  and  Dakota  Eailway  Company,  covering  the 
W.  4  of  the  NE.  i  of  Sec.  35,  T.  121  N.,  R.  41  W.,  Marshall  land  district, 
Minnesota,  was  held  for  cancellation  with  a  view  to  allowing  the  home- 
stead application  of  John  Y andeberg,  as  to  said  tract,  and  Yandeberg's 
application  was  rejected  as  to  the  E.  i  of  the  KE.  ^  of  said  section  35, 
for  couflict  with  the  prior  right  recognized  in  John  Woods,  nnder  his 
additional  homestead  entry  made  December  31,  1892,  covering  said 
tract. 

The  entire  tract  is  within  the  indemnity  limits  of  the  grant  to  the 
State  of  Minnesota,  which  was  conferred  upon  the  Hastings  and 
Dakota  Eailway  Company,  and  was  first  selected  by  said  company  on 
October  16, 1883,  which  selection  was  canceled  by  departmental  decision 
of  October  23, 1891  (13  L.  D.,  440),  and  the  land  declared  to  be  subject 
to  selection  or  entry  by  the  first  legal  applicant.  Prior  to  the  date  of 
said  decision,  to  wit,  on  May  22, 1891  (12  L.  D.,  541),  in  accordance  with 
the  provisions  of  the  fourth  section  of  the  act  of  September  29, 1890 
(26  Stat.,  476),  the  indemnity  withdrawal  formerly  made  on  account  of 
this  grant  was  revoked  and  the  lands  restored  to  the  public  domain. 
On  October  29, 1891,  the  Hastings  and  Dakota  Eailway  Company  again 
selected  this  land,  which  selection  appears  to  have  been  made  in  accord- 
ance with  the  regulations  then  in  force.  Its  relinquishment,  executed 
in  favor  of  John  Woods,  as  to  the  E).  i  of  the  NE.  |  of  said  section  35, 
was  filed  on  December  31, 1892,  and  the  same  day  John  Woods  was 
permitted  to  make  additional  homestead  entry  covering  said  tract  under 
the  provisions  of  the  act  of  March  2, 1889  (25  Stat,  854),  as  additional 
to  his  homestead  entry  covering  the  adjoining  tract,  upon  which  proof 
had  been  made  and  patent  issued. 

With  the  record  transmitted  is  an  affidavit  made  by  John  Yandeberg, 
dated  March  13, 1893,  in  whi(!h  be  alleges  that  he  settled  upon  the 
NE.  J  of  said  section  35  on  April  15, 1891 ;  that  he  built  a  house  thereon 
and  has  ever  since  resided  ui>on  the  tract  with  his  family  and  improved 
the  land  to  great  value;  and  petitioned  to  be  allowed  to  contest  the 
entry  of  Woods  and  the  right  of  the  Hastings  and  Dakota  Eailway 
Company  under  its  selection  before  referred  to.  The  date  of  the  filing 
of  this  affidavit  in  the  local  office  is  not  noted  upon  the  papers. 

In  your  office  opinion  it  is  stated  that  this  affidavit  was  received  with 
the  register's  letter  of  January  27,  1894,  and  a  hearing  was  ordered 
thereon  by  your  office  letter  of  July  1, 1895.  Following  the  forwarding 
of  said  affidavit,  to  wit,  on  August  20, 1894,  Yandeberg  made  formal 
application  to  make  homestead  entry  of  the  NE.  J  of  said  section,  alleg- 
ing settlement  April  5, 1891,  and  that  he  had  made  improvements  upon 
the  land  to  the  value  of  $1 ,200. 

As  the  yesult  of  the  hearing  had,  your  office  decision  finds  that  Yan- 
deberg settled  upon  the  land,  as  alleged,  in  April,  1891,  and  that  he 
and  his  family  have  resided  there  ever  since,  his  principal  improve- 
ments being  upon  the  W.  J  of  the  NE,  J,  and  a  i)ortion  of  his  breaking 
upon  the  E.  ^  of  the  NB.  J,  embraced  in  Woods'  entry. 
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As  regards  the  claim  set  up  by  Woods,  your  oflRce  decision  finds  as 
follows : 

Taking  the  testimony  as  a  wholo  it  establishes  a  prior  claim  for  the  E.  ^  NE.  i  of 
saiil  set'tiou  by  John  Woods,  oto. 

In  view  of  the  company's  relinquishment  of  the  E.  J  of  the  NK.  ^  the 
controversy  presented  by  the  record,  as  to  said  tract,  is  between  Van- 
deberg  and  Woods,  both  of  whom  allege  a  claim  to  the  land  antedating 
the  filing  of  the  cotnpany's  relinquishment  on  December  31, 1892. 

Admitting  that  the  time  specified  in  the  act  of  May  14,  1880,  within 
which  a  settler  must  present  his  claim,  in  order  to  protect  himself  in 
his  rights  under  a  prior  settlement,  did  not  begin  to  run  while  the 
tract  was  covered  by  the  railroad  selection,  yet  upon  the  filing  of  the 
company's  relinquishment,  and  the  allowance  of  Woods'  entry,  it 
became  incumbent  upon  Vandeberg  to  present  his  claim,  either  by  con- 
test or  otherwise,  within  three  months  thereafter.  According  to  the 
record  transmitted,  it  would  appear  that  no  such  action  was  taken  by 
Vandeberg  until  long  after  the  expiration  of  the  three  months;  and 
without  attempting  to  determine  the  rights  of  the  parties  under  their 
claims  of  settlement  as  alleged,  it  must  be  held  that  whatever  rights 
were  secured  by  Vandeberg  were  lost  by  his  failure  to  present  his  claim 
within  the  time  required  by  law;  and  so  far  as  your  office  decision 
rejected  Vandeberg's  application  and  recognized  the  right  in  Woods 
under  his  additional  homestead  entry,  as  to  the  said  E.  ^  of  tlie  NE.  J 
of  section  35,  the  same  is  accordingly  affirmed. 

Kelative  to  the  W.  ^  of  the  NE.  J,  the  contest  is  between  Vandeberg 
and  the  Hastings  and  Dakota  Kailway  Company. 

In  its  appeal  the  company  alleges  the  following  grounds  of  error: 

I.  Error  of  fact  in  holding  that  Vandeberg  made  settlement  on  the  tract  in  con- 
troversy in  April,  1891,  or  had  lawful  settlement  thereon  at  any  time  prior  to  the 
selection  of  said  land  under  the  Hastings  and  Dakota  railway  grant  of  October  29, 
1891. 

II.  Error  of  law  in  holding  that  such  alleged  settlement  of  Vandeberg  in  April, 
1891,  was  in  law  prior  or  superior  to  the  claim  and  right  of  said  railway  company 
and  its  assignee. 

III.  Error  of  law  in  recognizing  the  validity  of  any  settlement  alleged  by  said 
Vandeberg  in  April,  1891,  it  appearing  from  the  records  and  from  said  decision  that 
the  revocation  of  the  indemnity  withdrawal  for  the  benefit  of  the  Hastings  and 
Dakota  Railway  grant  was  not  made  until  Apnl  22, 1891. 

IV.  Error  of  law  in  holding  that  said  tract  was  at  any  time  lawfully  subject  to  the 
settlement  of  said  Vandeberg  or  any  one  else,  the  same  being  expressly  excepted 
theretVom  by  the  said  order  revoking  the  said  withdrawal,  because  at  the  date  of  said 
alleged  settlement,  and  for  many  years  prior  thereto,  and  at  all  times  thereafter, 
the  said  tract  had  been  selected  under  the  grants  for  the  Hastings  and  Dakota  and 
the  St.  Paul,  Minneapolis  and  Manitoba  Kailway  Companies,  and  was  not,  therefore, 
lawfully  subject  to  settlement  or  entry  by  any  one. 

In  effect  the  contention  is  that  the  lands  within  its  indemnity  limits 
were  reserved  from  settlement  until  the  order  of  revocation  of  May  22, 
1891;  that  said  order  did  not  restore  lands  that  were  embraced  in  pend- 
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ing  selections,  and  that  therefore  no  rights  were  acquired  by  the  set- 
tlement of  Vandeberg  that  can  be  respected  as  against  the  company's 
claim  under  its  present  selection. 

A  review  of  the  matter  will  not  sustain  the  company's  contention; 
for  if  it  be  admitted  that  no  rights  could  be  acquired  by  a  settlement 
made  upon  lands  within  the  indemnity  limits  prior  to  the  revocation 
by  the  order  of  May  22, 1891,  and  that  said  order  was  not  intended  to 
restore  lands  embraced  in  pending  selections,  nevertheless,  after  such 
revocation  the  company's  claim  to  any  specific  tract  would  depend  upon 
the  legality  of  its  selection  then  pending. 

As  before  shown,  at  the  lime  of  the  revocation  of  this  indemnity 
withdrawal  the  company  had  a  selection  pending  which  had  been  pre- 
sented on  October  10,  1883.  Vandeberg's  settlement  was  therefore 
subject  to  the  company's  rights  under  this  selection,  which,  as  before 
stated,  was  canceled  on  October  23, 1891,  and  the  land  declared  to  be 
subject  to  settlement  and  entry.  Vandeberg's  rights  under  his  con- 
tinned  residence  upon  and  claim  to  this  land  surely  attached  as  a  settler 
upon  the  cancellation  of  said  selection,  and  his  claim,  since  maintained 
and  asserted  in  his  application  under  consifleration,  is  superior  to  the 
right  of  the  company  under  its  pending  selection  made  October  29, 1891. 

Your  office  decision  awarding  Vandeberg  the  right  to  make  entry  of 
said  W.  J  of  the  NE.  J  is  accordingly  affirmed,  and  upon  completion 
of  entrj'  by  Vandeberg  the  company's  selection  will  be  canceled. 


OKLAHOMA  LANDS-SETTLEMENT  RIGHTS-FINAL  PROOF. 

North  Perry  Townsite  v.  Linn. 

Land  in  the  actual  occupancy  of  townsite  settlers  is  not  open  to  settlement  and 
entry  under  the  homestead  law. 

Presence  within  the  Territory  of  Oklahoma,  during  the  prohibited  period,  by  which 
an  advantage  over  others  is  gained,  operates  to  disqualify  a  claimant  for  land 
in  said  Territory, 

Notice  of  intention  to  submit  final  proof  must  be  published  in  a  reputable  news- 
paper having  a  general  circulation. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March  15, 
(W.  V.  D.)  1898.  (W.  A.  E.) 

September  16,  1893,  at  3:58  o'clock  P.  M.,  as  shown  by  the  record, 
Henry  Linn  made  homestead  entry  for  the  SE.  J  of  Sec.  15,  T.  21  2^., 
B.  1  W.,  Perry,  Oklahoma,  land  district. 

September  23, 1893,  Anna  L.  Burks  tiled  affidavit  of  contest  against 
said  entry,  on  the  ground  of  prior  settlement. 

September  25, 1893,  Linn  gave  notice  that  he  would,  on  January  6, 
189:^,  make  proof  that  the  tract  is  needed  for  townsite  purposes,  and 
also  show  his  compliance  with  law,  with  the  view  of  acquiring  title  to 
said  tract  for  townsite  purposes,  under  section  22  of  the  act  of  Congress 
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approved  May  2, 1890  (26  Stat,  81).  Notice  of  this  intentioii  was  pub- 
lished in  the  "  Perry  Kustler,"  which  paper  was  designated  by  J.  B. 
Maloiie,  the  then  register,  as  "  the  newspaper  published  nearest  the 
land  described  iu  said  application." 

At  the  time  designated,  Linn  made  final  proof,  and  on  January  10, 
1894,  the  register  transmitted  said  proof  to  your  oflQce,  together  with  a 
certified  check  for  $1500  in  payment  for  the  laud. 

On  the  same  day  that  the  proof  was  transmitted,  a  petition  for  inter- 
vention, signed  by  one  hundred  and  sixty-eight  persons,  pur|>orting  to 
be  residents  upon  the  land,  was  forwarded  to  this  Department.  Said 
petition  charged  fraud  and  surreptitious  conduct  on  the  part  of  Linn 
and  the  local  officers  in  allowing  the  final  entry  without  sufficient  notice. 

January  20, 1894,  a  paper  signed  by  twelve  persons  purporting  to  be 
townsite  settlers  was  sent  to  the  Department,  asking  that  patent  be 
issued  to  Linn. 

January  15,  1894,  an  affidavit,  sworn  to  by  Victor  A.  Lyles,  John  W. 
Swearingen,  and  i^obert  W,  Davis,  was  forwarded  to  the  Department, 
in  which  it  was  stated  that  the  **  Perry  Hustler  "  was  not  a  newsxtaper 
of  general  circulation ;  that  it  was  printed  on  a  small  hand  press  in  a 
little  bed-room  in  the  back  end  of  a  restaurant  out  of  the  way  and  out 
of  the  sight  of  the  general  public;  that  the  paper  is  in  the  nature  of  a 
real  estate  advertisement,  advertising  Linn's  addition  to  Perry;  that 
it  was  the  practice  of  the  register  and  receiver  to  advertise  final  proof 
notices  iu  the  Evening  Democrat,  Perry  Times,  Morning  Sentinel,  and 
Cherokee  Sentinel;  that  the  issue  of  the  "Bustler^'  of  December  16, 
1893,  was  the  only  copy  of  the  paper  either  of  the  affiants  had  ever  seen; 
and  that  if  said  paper  had  been  one  of  general  circulation,  affiants  would 
have  known  it. 

Other  affidavits  of  a  similar  character  were  also  forwarded  to  the 
Department. 

By  ordinance,  duly  passed  and  approved,  this  land  wa«  included 
within  the  corporate  limits  of  the  city  of  Perry  on  February  13, 1894. 

March  12, 1894,  your  office  ordered  a  hearing  to  determine  when  the 
land  was  first  actually  settled  and  occupied  as  a  townsite;  when  first 
settled  upon  by  the  homestead  claimants,  and  whether  in  good  faith  by 
them  for  homestead  purposes;  the  character  and  value  of  the  improve- 
ments; and  the  qualifications  of  the  homestead  claimants. 

In  accordance  with  the  instructions  from  your  office,  a  hearing  was 
begun  June  13,  1894,  and  closed  August  16, 1894.  The  parties  repre- 
sented at  this  hearing  were  the  townsite  settlers,  Anna  L.  Burks  and 
Henry  Linn. 

September  22, 1894,  the  register  and  receiver,  without  rendering  a 
formal  decision,  transmitted  to  your  office  the  record  in  the  case, 
together  with  their  report.  From  this  it  appeared  that  when  the  case 
was  called  for  trial  June  13, 1894,  a  purported  dismissal  of  the  contest 
of  the  townsite  claimants  was  filed  in  the  local  office.    This  paper  was 
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signed  by  John  M.  Gore,  Clark  and  Eiiright,  aud  Grant  Stanley,  as 
agents  for  the  townsite  settlers.  It  was  not  shown,  however^  that  these 
parties  were  authorized  to  represent  anything  more  than  some  of  the 
individual  townsite  settlers.  Accompanying  this  dismissal  was  an- 
agreement,  signed  by  several  parties  styling  themselves  residents, 
occupants  and  claimants  of  lots  on  said  land,  to  the  effect  that  the  con- 
test of  the  townsite  settlers  against  the  homestead  entry  of  Linn  should 
be  dismissed,  on  condition  that  Linn  should  secure  and  file  the  relin- 
quishment of  all  other  homestead  claimants  to  said  tract,  make  com- 
mutation proof  under  the  townsite  law,  and  upon  receipt  of  patent 
deed  lots  to  the  occupants  thereof  for  not  to  exceed  twenty -five  dollars 
per  lot. 

Subsequently,  attorneys  for  townsite  claimants  filed  a  motion  that 
their  contest  be  reinstated,  and  the  same  was  granted. 

September  22, 1894,  Anna  L.  Burks  filed  a  formal  dismissal  of  her 
contest,  and  on  the  same  day  the  said  attorneys  for  townsite  claimants 
filed  a  second  dismissal  of  said  townsite  settlers'  contest.  It  was 
therein  stated  that  the  reason  the  townsite  settlers  had  applied  for  a 
reinstatement  of  their  contest  was  that  Linn  had  failed  to  have  Miss 
Burks  dismiss  her  contest,  which  he  had  agreed  to  do,*  and  that  as  he 
bad  now  carried  out  his  part  of  said  contract  by  causing  Miss  Burks 
to  dismiss  her  contest,  they  were  authorized,  as  attorneys  for  the  town- 
site  people,  to  dismiss  the  townsite  claimants'  contest. 

March  9, 1895,  your  office  transmitted  the  record  to  the  Department 
with  the  recommendation  that  Linn's  proof  and  entry  be  approved. 

March  20, 1895,  Messrs.  Bascom  and  Johnson,  attorneys  claiming  to 
represent  the  townsite  settlers,  filed  an  informal  application  for  rein- 
statement of  the  townsite  settlers'  contest,  alleging  fraud  and  collusion 
in  the  dismissal  thereof.  It  was  stated  in  said  application  that  Linn's 
representatives  had  paid  a  few  individuals,  who  claimed  to  represent 
the  citizens,  to  withdraw  the  contest  on  the  part  of  the  townsite  con- 
testants, and  leave  Linn  with  clear  sailing. 

April  13,  1895,  the  Department,  without  formally  passing  on  the 
motion  to  reinstate  the  townsite  settlers'  contest,  remanded  the  case  for 
a  fuller  investigation  into  the  matter  of  the  regularity  of  said  entry 
and  the  good  faith  of  the  entryman  in  making  the  same. 

In  accordance  with  these  instructions,  a  further  hearing  was  had, 
commencing  November  30,  1895,  and  ending  January  6, 1896. 

As  a  result  of  this  hearing  the  local  officers  rendered  their  decision 
recommending  the  cancellation  of  Linn's  entry. 

On  appeal  by  Linn,  your  office,  by  letter  of  January  6, 1897,  addressed 
to  the  Secretary  of  the  Interior,  reversed  the  decision  of  the  local  office, 
and  held  Linn's  entry  intact. 

The  entire  record  in  the  case  was  transmitted  to  the  Department 
with  said  letter  from  your  office,  and  on  January  18,  1897,  it  was 
returned  with  instructions  that  your  office  decision  be  promulgated  in 
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the  usual  wjiy,  and  that  a  copy  thereof  *'  be  served  on  Linn,  the  mayor 
of  the  city  of  Perry,  and  Messrs.  Bascom  and  Johnson,  attorneys  repre- 
senting the  townsite  settlers,  with  the  usnal  right  of  appeal." 

Service  on  all  parties  was  duly  made  February  3, 1897,  and  February 
11, 1897,  an  appeal  was  filed.  This  appeal  was  signed  by  Bascom  and 
Johnson,  attorneys  for  the  townsite  settlers;  A.  C.  Holland,  mayor  of 
the  city  of  Perry;  and  W.  M.  Bowles,  city  attorney  of  Perry. 

May  11,  1897,  the  attorneys  for  Linn  filed  a  motion  to  dismiss  the 
appeal,  and  May  26,  1897,  a  reply  to  this  motion  was  filed. 

The  motion  to  dismiss  consists  in  the  main  of  a  general  argnment  in 
support  of  Linn's  entiy.  It  is  alleged,  however,  in  the  course  of  the 
argument,  that  all  parties  claiming  adversely  to  Linn  have  withdrawn, 
that  the  case  has  resolved  itself  into  a  matter  between  Linn  and  the 
government,  and  that  the  decision  of  your  office  should  be  declared  to 
be  final. 

The  townsite  settlers'  contest,  as  stated  above,  was  dismissed,  then 
reinstated,  and  again  dismissed,  but  it  was  not  shown  that  the  parties 
who  filed  the  dismissals  were  acting  for  the  body  of  the  townsite  set- 
tlers. The  mayor  of  Perry  and  Messrs.  Bascom  and  Johnson,  who  are 
now  claiming  to  represent  the  townsite  settlers,  allege  that  the  with- 
drawal of  the  townsite  settlers'  contest  was  not  in  accordance  witli  the 
wishes  of  a  majority  of  said  settlers.  Moreover,  the  Department  spe- 
cifically directed,  on  January  18,  1897,  as  said  atiove,  that  the  mayor  of 
the  city  of  Perry  and  Messrs.  Bascom  and  Johnson,  representing  the 
townsite  settlers,  be  allowed  the  right  of  appeal,  and  this  api>eal  was 
taken  in  accordance  with  the  order  of  the  Department. 

Again,  Linn  is  attempting  to  obtain  title  to  this  tract  for  townsite 
purposes,  and  it  is  necessary  tlnit  his  proof  and  entry  be  considered  by 
the  Department,  and  approved  or  disapproved  as  the  case  may  be.  The 
dismissal  of  the  townsite  settlers'  appeal  would  not  have  the  effect  of 
rendering  your  office  decision  final. 

As  it  is  necessary,  then,  that  the  case  should  be  considered  by  the 
Department,  with  or  without  the  appeal,  and  as  the  Departinent  has 
specifically  directed  that  the  townsite  settlers  be  allowed  the  right  of 
appeal,  the  motion  to  dismiss  the  appeal  and  declare  your  office  decision 
final  is  denied. 

Coming  now  to  a  consideration  of  the  testimony,  two  questions  nat- 
urally present  themselves:  (1)  Was  this  tract  occupieil  by  townsite 
settlers  at  the  time  Linn  made  settlement  and  entry?  (2)  Were  Linn's 
original  and  final  entries  obtained  regularly  and  in  good  faith! 

The  first  question  was  not  passed  upon  by  your  office  in  the  decision 
from  which  this  appeal  was  taken,  for  the  alleged  reason  that 

the  Department,  with  proof  before  it  clearly  showing  the  actaal  occnpation  of  this 
laud  by  seventy-five  to  one  hnndred  people  at  the  time  of  Linn's  settlement,  did  not 
conclnde  that  a  segregation  for  townsite  purposes  had  taken  effect,  but  saw  fit  to 
order  a  hearing  to  determine  wholly  different  questions. 
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It  appears  tbat  a  uurober  of  telegrams  bad  been  received  by  tbe 
Department  from  a  special  land  agent,  alleging  tbat  tbe  entry  was 
fraudulent  in  cbaracter  and  as  the  evidence  already  submitted  on  tbat 
point  WHS  not  very  clear,  a  furtber  bearing  was  ordered  for  tbe  purpose 
of  more  fully  developing  tbat  pbase  of  tbe  case. 

In  the  letter  remanding  tbe  case,  however,  it  was  said:  *'If  tbe 
rights  of  adverse  claimants  were  tbe  only  question  in  issue,  I  should 
have  DO  hesitation  in  deciding  tbe  case  in  favor  of  Linn."  It  is  argued 
upon  the  part  of  Linn  tbat  this  was  a  decision  of  tbe  question  as  to 
whether  or  not  this  tract  was  occupied  by  townsite  settlers  at  tbe  time 
Linn  made  settlement. 

This  statement  was  not  a  decision  as  to  tbe  rights  of  tbe  townsite 
settlers,  but  merely  an  exi^ression  of  opinion  on  tbe  part  of  my  prede- 
cessor, induced  by  tbe  several  withdrawals  of  tbe  townsite  and  home- 
stead settlers'  contests.  There  has  been  no  examination  by  the 
Department  prior  to  tbe  present  time  of  tbe  evidence  bearing  on  tbe 
question  as  to  whether  or  not  this  tract  was  occupied  by  townsite  set- 
tlers at  the  time  Linn  made  settlement  and  that  question  still  remains 
to  be  decided. 

The  original  townsite  of  Perry,  as  surveyed  prior  to  the  opening, 
contained  only^  three  hundred  and  twenty  acres.  On  tbe  day  of  the 
opening  many  thousands  of  people  rushed  into  Perry  with  tbe  expecta- 
tion of  taking  town  lots.  It  was  quickly  seen  that  there  would  not  be 
enough  lots  in  tbe  original  townsite  for  all  comers,  and  consequently 
there  was  an  overflow  upon  tbe  surrounding  lands.  Tbe  tract  in  con- 
troversy adjoined  tbe  townsite  of  Perry  on  the  north,  it  was  only  a 
short  distance  from  the  land  office,  and  was  well  adapted  to  receive 
this  overflow. 

It  appears  from  the  testimony  of  Linn  and  his  final  proof  witnesses 
tbat  be  came  in  on  the  first  train  from  the  south,  which  reached  Perry 
at  12:38  p.  m.;  that  he  jumped  from  the  train  and  ran  immediately  to 
tbe  land  in  controversy,  where  he  stuck  a  stake  with  bis  name  on  it; 
that  he  then  ran  to  the  land  oflice,  secured  a  place. in  line,  and  made 
entry  at  3:58  p.  m.  It  is  not  entirely  clear  from  the  testimony  of  these 
witnesses  whether  there  were  other  settlers  already  on  tbe  land  when 
Linn  reached  it.  A  number  of  witnesses,  however,  most  of  whom  came 
in  on  horseback  and  reached  Perry  before  the  first  train  did,  testified 
on  behalf  of  the  townsite  claimants  that  at  tbe  time  tbe  first  train 
arrived  there  were  not  less  than  seventy  five  or  one  hundred  people  on 
tbe  tract  in  dispute  staking  ott'town  lots.  Within  a  few  minutes  after 
the  arrival  of  tbe  first  and  second  trains  there  were  hundreds  of  town- 
site  settlers  on  said  tract.  There  have  been  more  or  less  changes  among 
these  townsite  settlers  since  the  opening.  Some  of  the  original  settlers 
have  left  and  others  have  come  in,  but  at  no  time  since  the  day  of  the 
opening  has  the  number  of  townsite  settlers  on  said  tract  fallen  below 
several  hundred.    At  the  time  of  the  first  hearing  in  the  summer  of 
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1894,  the  improvements  on  the  land  in  controversy  were  valued  at  from 
$65,000  to  $200,000. 

By  joint  resolution  approved  September  1, 1893  (28  Stat.,  11),  Con- 
gress extended  the  provisions  of  the  act  of  May  14, 1890  (26  Stat.,  109), 
to  <Hhe  territory  known  as  the  ^Cherokee  Outlet,'  and  now  a  part  of 
the  Territory  of  Oklahoma."  The  first  section  of  said  act  of  May  14, 
1890,  provides: 

That  so  much  of  the  public  lands  situate  in  the  Territory  of  Oklahoma,  now  open 
to  settlement,  as  may  be  necessary  to  embrace  all  the  legal  snbdivisioDS  covered  by 
actual  occupancy  for  purposes  of  trade  and  business,  not  exceeding  twelve  hundred 
and  eighty  acres  in  each  ca^e,  may  be  entered  as  townsites,  for  the  several  use  ftud 
benefit  of  the  occupants  thereof,  by  three  trustees  to  be  appointed  by  the  Secretary 
of  the  Interior  for  that  purpose,  etc. 

A  clear  preponderance  of  the  evidence  shows  that  when  Linn  made 
settlement  and  entry  this  tract  was  already  occupied  and  claimed  by 
townsite  settlers.  It  has  since  been  continuously  used  for  townsite  pur- 
poses. 

This  decision  might  properly  be  closed  here,  but  in  view  of  the 
amount  of  testimony  submitted  in  regard  to  the  regularity  of  Linn's 
original  and  final  entries,  a  brief  discussion  thereof  is  not  out  of  place. 

Linn  passed  through  the  townsite  of  Perry  several  times  during  the 
prohibited  period;  he  could  see  the  land  in  controversy  from  the  train; 
and  when  he  came  in  on  the  day  of  opening  he  leaped  from  the  train 
and  ran  without  a  moment's  hesitation  to  the  land  in  dispute. 

The  circular  of  July  31, 1884  (3  L.  D.,  32),  in  regard  to  final  proof 
notices,  reads,  in  part,  as  follows : 

You  are  enjoined  to  exercise  the  greatest  care  and  diligence  to  see  that  final  proof 
notices  are  published  only  in  established  bona  fide  newspapers,  having  an  actual  and 
legitimate  circulation  in  the  vicinity  of  the  land.  The  paper  must  be  actually  pub- 
lished where  it  purports  to  be,  and  must  be  a  reputable  newspaper  of  general  circu- 
lation and  not  a  mere  laud  notice  advertising  medium  without  regular  subacriben 
or  general  patronage. 

Yon  are  not  to  give  the  publication  to  papers  that  are  not  ''reputable  newspapers 
of  general  circulation,''  upon  the  ground  of  being  ''nearest  the  land.''  The  purpose 
of  the  law  is  that  general  public  notice  shall  be  given  of  intention  to  make  proof.  A 
publication  that  does  not  effectuate  such  notice  is  a  defeat  of  the  purpose  of  the  law. 

A  number  of  witnesses,  residents  of  Perry,  among  whom  were  four 
or  five  newspaper  men,  testified  that  they  never  heard  of  the  "Perry 
Enstler"or  saw  a  copy  of  it  until  after  this  case  arose.  The  new8pax)er 
men  in  particular  testified  that  had  the  ^^Eustler"  been  a  reputable 
newspaper  of  general  circulation  they  would  have  known  it.  Several 
business  and  professional  men,  whose  advertisements  appear  in  the 
"Rustler,"  testified  that  they  had  never  authorized  the  advertise* 
ments  and  that  no  bills  for  advertising  had  ever  been  presented  to 
them  by  any  one  connected  with  the  "  Eustler."  No  attempt  was  made 
by  Linn  to  rebut  this  testimony  and  show  that  the  "Eustler"  was  a 
reputable  newspaper  of  general  circulation. 
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To  sum  up,  then,  the  conclusions  to  which  we  come  are,  that  at  the 
time  Linn  made  settlement  on  said  tract  it  was  in  the  actual  occupancy 
of  seventy  five  or  one  hundred  townsite  settlers,  which  number 
increased  during  the  day  to  several  hundred,  and  has  so  continued^ 
that  Linn,  by  his  repeated  trips  on  the  train  through  the  townsite  of 
Perry  prior  to  the  opening,  acquired  a  special  knowledge  of  this  land 
and  an  advantage  which  disqualified  him  as  an  entryman;  and  that  the 
sheet  in  which  notice  of  his  intention  to  submit  final  proof  was  pub- 
lished was  not  a  newspaper  at  all. 

Your  office  decision  is  accordingly  reversed  and  Linn's  entry  will  be 
canceled. 

On  proper  application  the  land  may  be  entered  for  the  several  use 
and  benefit  of  the  residents  thereof  under  the  townsite  laws. 


Bush  i\  Leonard. 

Motion  for  a  review  of  departmental  decision  of  August  19, 1897,  25 
L.  D.,  129,  denied  by  Secretary  Bliss,  March  16, 1898. 


Circular. 

Rnles  and  Segnlations  Governing  the  use  of  Timber  on  Non-mineral  Pnblic  Lands  in 
certain  States  and  Territories,  nnder  the  Act  of  March  3,  1891  (26  Stat.,  1093). 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D,  0.,  March  17j  1898. 
By  virtue  of  the  power  vested  in  the  Secretary  of  the  Interior  by  the 
act  of  March  3, 1891  (26  Stat.,  1093),  the  following  rnles  and  regulations 
are  hereby  prescribed : 

1.  The  act,  so  far  as  it  relates  to  timber  on  pnblic  lands,  as  extended 
by  the  act  of  February  13,  1893  (27  Stat.,  444),  applies  only  to  the 
States  of  Colorado,  Montana,  Idaho,  North  Dakota,  South  Dakota, 
Wyoming,  Nevada,  and  Utah,  the  Territories  of  Arizona  and  New 
Mexico  and  the  District  of  Alaska. 

The  following  rules  and  regulations  do  not  apply  to  the  District  of 
Alaska,  for  which  rnles  and  regulations  are  prescribed  in  a  separate 
circular. 

2.  The  intention  of  the  act  is  to  enable  settlers  upon  public  lands 
and  other  residents  within  the  States  and  Territories  above  named  who 
have  not  a  sufficient  supply  of  timber  on  their  own  claims  or  farms  for 
use  thereon  for  domestic  purposes  and  who  are  unable  to  procure  the 
needed  timber  from  private  lands,  or  from  public  lands  under  other 
authonty  of  law,  to  secnre  from  public  lands,  for  said  purposes,  timber 
to  supply  their  immediate  and  pressing  wants. 
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Sucli  beiug  tbe  case,  it  was  not  tbe  intention  of  Congress  to  authorize 
the  taking  of  timber  from  public  lands  in  said  States  and  Territories  to 
serve  as  an  article  of  merchandise  and  traffic,  whereby  prodts  might  be 
secured,  not  only  from  the  labor  bestowed  in  handling  the  timber,  bat 
by  charging  for  the  timber  itself,  after  obtaining  the  same  free  of  cost 
from  the  Government;  which  would  practically  open  a  door  for  speca- 
lation  in  public  timber,  resulting  in  the  holders  of  ])ermits  being  in  a 
position  to  prevent  competition  and  virtually  control  the  market  for 
timber  in  their  localities. 

3.  Settlers  upon  public  lands  and  other  residents  of  the  States  and 
Territories  above  named  who  have  not  a  sufficient  supply  of  timber  on 
their  own  claims  or  farms  for  use  thereon  for  such  domestic  purposes 
as  firewood,  fencing,  or  building  purposes,  or  for  necessary  use  iu  devel- 
oping the  mineral  and  other  natural  resources  of  the  lands  owned  or 
occupied  by  them,  may  procure  timber,  free  of  charge,  from  unoccupied, 
unreserved,  non-mineral  public  lands  within  said  States  and  Territories 
strictly  for  use  on  their  own  claims  or  lands  therein  for  the  purposes 
enumerated  in  this  section  (but  not  for  sale  or  disposal,  nor  for  use  on 
other  lands  or  by  other  persons,  nor  for  export  from  the  State  or  Terri- 
tory where  procured),  to  an  extent  not  exceeding,  in  stnmpage  valua- 
tion, $100  in  any  one  year. 

It  is  not  necessary  to  secure  permission  from  tiie  Department  to  take 
timber  from  public  lands  as  above  allowed.  The  exercise  of  such  privi- 
lege is,  however,  subject  at  all  times  to  supervision  by  the  Department, 
with  a  view  to  restriction  or  prohibition,  if  deemed  necessary. 

4.  In  cases  in  which  the  parties  needing  the  timber  are  not  in  a  posi- 
tion to  procure  it  from  the  public  lauds  themselves,  it  is  allowable  for 
them  to  secure  the  cutting,  removing,  sawing,  or  other  manufacture  of 
the  timber  through  the  medium  of  others,  agreeing  with  the  parties 
thus  acting  as  their  agents  direct^  in  taking  or  otherwise  handling  the 
timber,  that  they  shall  be  paid  a  reasonable  amount  to  cover  their  time 
and  labor  expended  and.  all  legitimate  expenses  incurred  in  connection 
therewith,  exclusive  of  any  charge  for  the  timber  itself 

5.  The  uses  specified  in  section  3  of  these  rules  and  regulations  con- 
stitute the  only  purposes  for  which  timber  may  be  taken,  free  of  charge, 
from  public  lands  in  said  States  and  Territories,  under  this  act. 

6.  The  cutting  and  removing  of  timber,  free  of  charge,  under  said 
act  of  March  3, 1891,  is  confined  to  unreserved,  unoccupied,  non-mineral 
public  lands,  in  the  States  and  Territories  named  therein,  inasmuch  as 
the  act  specifically  provides  that  the  same  shall  not  operate  to  rei^eal 
the  act  of  June  3,  1878  (20  Stat.,  88),  which  makes  provision,  in  said 
States  and  Territories,  for  the  free  cutting  of  timber  on  public  lauds 
that  are  known  to  be  of  a  strictly  mineral  character. 

7.  It  is  further  provided  in  said  act  of  March  3, 1891,  that  '^  nothing 
herein  contained  shall  operate  to  enlarge  the  rights  of  any  railway  com- 
pany to  cut  timber  on  the  public  domain."    Consequently,  no  timber 
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may  be  taken  therenuder  from  public  lands  for  use  by  any  railroad 
company. 

8.  In  order,  however,  that  sufficient  public  timber  may  be  placed  upon 
the  home  market  in  said  States  and  Territories,  for  all  legitimate  purposes 
of  trade,  to  such  a  reasonable  extent  as  shall  meet  existing  emergencies 
in  the  matter  of  demand  therefor,  sales  of  timber  on  the  unreserved 
lauds,  in  general,  mineral  and  non  mineral,  in  said  States  and  Territories, 
may  be  directed  by  the  Department  from  time  to  time. 

The  sale  of  timber  is  optional,  and  the  Secretary  may  exercise  his 
discretion  at  all  times  as  to  the  necessity  or  desirability  of  any  sale. 

9.  While  sales  of  timber  may  be  direcited  by  tliis  Department  with- 
out previous  request  from  private  individuals,  petitions  from  responsible 
persons  for  the  sale  of  timber  in  particular  localities  will  be  considered. 
Such  petitions  must  describe  the  land  upon  which  the  timber  stands  by 
legal  subdivisions, if  surveyed;  if  unsurveyed,  as  definitely  as  possible 
by  natural  land  marks;  the  character  of  the  country,  whether  rough, 
steep  or  mountainous,  agricultural  or  mineral,  or  valuable  chiefly  for 
its  forest  growth ;  and  state  whether  or  not  the  removal  of  the  timber 
would  injuriously  affect  the  public  interests.  If  any  of  the  timber  is 
dead,  estimate  the  quantity  in  feet,  board  measure,  with  the  value,  and 
state  whether  killed  by  fire  or  other  cause.  Of  the  live  timber,  state 
the  different  kinds  and  estimate  the  quantity  of  each  kind  in  trees  per 
acre.  Estimate  the  average  diameter  of  each  kind  of  timber,  and 
estimate  the  number  of  trees  of  each  kind  per  acre  above  the  average 
diameter.  State  the  number  of  trees  of  each  kind  above  the  average 
diameter  it  is  desired  to  have  offered  for  sale,  with  an  estimate  of  the 
number  of  feet,  board  measure,  therein,  and  an  estimate  of  the  value 
of  the  timber  as  it  stands.  These  petitions  must  be  filed  in  the  proper 
local  land  office,  for  transmission  to  the  Commissioner  of  the  General 
Land  Office. 

10.  Before  any  sale  is  authorized,  the  timber  will  be  examined  and 
appraised,  and  other  questions  involved  duly  investigated,  by  an  official 
designated  for  the  purpose;  and  upon  his  report  action  will  be  based. 

11.  When  a  sale  is  ordered,  notice  thereof  will  be  given  by  publica- 
tion by  the  Commissioner  of  the  General  Land  Office;  and  if  the  timber 
to  be  sold  stands  in  more  than  one  county,  published  notice  will  be 
given  in  each  of  the  counties,  in  addition  to  the  required  general 
publication. 

12.  The  time  and  place  of  filing  bids,  and  other  information  for  a 
correct  understanding  of  the  terms  of  each  sale,  will  be  given  in  the 
published  notices,  limber  is  not  to  be  sold  for  less  than  the  appraised 
value,  and  when  a  bid  is  accepted  a  certificate  of  acceptance  will  be 
issued  by  the  Commissioner  of  the  General  Land  Office  to  the  successful 
bidder,  who,  at  the  time  of  making  payment,  must  i)resent  the  same  to 
the  Receiver  of  Public  Moneys  for  the  land  district  in  which  the  timber 
stands.    The  Commissioner  of  the  General  Land  Office  must  approve 
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all  sales,  and  be  may,  in  sales  in  excess  of  five  hundred  dollars  in 
value,  make  allotment  of  quantity  to  any  bidder  or  bidders,  at  a  fixed 
price,  if  he  deems  proper,  so  as  to  avoid  monopoly.  The  right  is  also 
reserved  to  reject  any  or  all  bids.  A  reasonable  cash  deposit  with  the 
proper  Keceiver  of  Public  Moneys,  to  accompany  each  bid,  will  be 
required. 

13.  Within  thirty  days  after  noti<'.e  to  a  bidder  of  an  award  of  timber 
to  him,  payment  must  be  made  in  full  to  the  Receiver  for  the  timber  so 
awarded.  The  purchaser  must  have  in  hand  the  receipt  of  the  receiver 
for  such  payment  before  he  will  be  allowed  to  cut,  remove,  or  otherwise 
dispose  of  the  timber  in  any  manner.  The  timber  must  all  be  cat  and 
removed  within  one  year  from  the  date  of  the  notice  by  the  Receiver 
of  the  award;  failing  to  so  do,  the  purchaser  will  forfeit  his  right  to  the 
timber  left  standing  or  unremoved  and  to  his  purchase  money. 

14.  Sixty  days  notice  must  be  given  by  the  purchaser,  through  the 
local  land  office,  to  the  Commissioner  of  the  General  Land  Office  of  the 
proposed  date  of  cutting  and  removal  of  the  timber,  so  that  an  official 
may  be  designated  to  supervise  such  cutting  and  removal,  as  required 
by  law.  Upon  application  of  purchasers,  permits  to  erect  temporary 
sawmills  for  the  purpose  of  cutting  or.manufacturing  timber  purchased 
under  this  act  may  be  granted  by  the  Commissioner  of  the  General 
Land  Office,  if  not  incompatible  with  public  interests.  Instructions  as 
to  disposition  of  tops,  brush  and  refuse,  to  be  given  through  the  super- 
visors in  each  case,  must  be  strictly  complied  with,  as  a  condition  of 
said  cutting  and  manufacture. 

15.  The  act  provides,  that  the  timber  shall  be  used  in  the  State  or 
Territory  in  which  procured,  and,  consequently,  it  may  not  be  exported 
therefrom. 

16.  Receivers  of  Public  Moneys  will  issue  receipts  in  duplicate  for 
moneys  received  in  payment  for  timber,  one  of  which  will  be  given  the 
purchaser,  and  the  other  will  be  transmitted  to  the  Commissioner  of 
the  General  Land  Office  in  a  special  letter,  reference  being  made  to  the 
letter  from  the  Commissioner  authorizing  the  sale,  by  date  and  initial, 
and  with  title  of  case  as  therein  named.  Receivers  will  deposit  to  the 
credit  of  the  United  States  all  such  moneys  received,  specifying  that 
the  same  are  on  account  of  sales  of  public  timber  on  unreserved  lands 
under  the  act  of  March  3, 1891  (20  Stat.,  1093).  A  separate  monthly 
account- current  (Form  4-105)  and  quarterly  condensed  account  (Form 
4-104)  will  be  made  to  the  Commissioner  of  the  General  Land  Office, 
with  a  statement  in  relation  to  the  receipts  under  the  act  as  above 
specified. 

17.  Special  instructions  will  be  issued  for  the  guidance  of  officials 
designated  to  examine  and  appraise  timber,  to  sux)ervise  its  cutting  and 
removal,  and  for  carrying  out  other  requirements  connected  therewith. 
""  18.  Section  2461,  United  States  Revised  Statutes,  is  still  in  force  in 
the  States  and  Territories  herein  named  and  its  provisions  maybe 
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enforced  against  any  person,  or  persons^  who  cut  or  remove,  or  cause 
or  procure  to  be  cut  or  removed,  or  aid  or  assist  or  are  employed  in 
cutting  or  removing,  any  timber  from  pubiic  lands  therein,  except  as 
allowed  by  law. 

19.  The  Secretary  of  the  Interior  reserves  the  right  to  prescribe  such 
further  restrictions  as  he  may,  at  any  time,  deem  necessary,  or  to  revoke 
the  privileges  granted,  in  any  cases  wherein  he  has  information  that 
persons  are  abusing  the  same,  or  when  it  is  necessary  for  the  public 
good. 

20.  The  rules  and  regulations  provided  herein  shall  take  effect  April 
1, 1898,  and  all  rules  and  regulations  heretofore  prescribed  under  said 
act  of  March  3, 1891,  relating  to  the  use  of  timber  on  public  lands  in 
the  above  named  States  and  Territories,  are  hereby  revoked. 

BiNGEB  Hermann, 

Commissioner. 
Approved  March  17,  1898: 

C.  N.  Bliss, 

Secretary. 

[Act  of  March  3, 1801;  26  Stat.,  1093.] 

AN  ACT  to  amend  Bectiou  eight  of  an  act  approved  March  third,  eighteen  hundred  and  ninety -one, 
entitled  **An  act  to  repeal  tiniber-cnltnre  lawB,  and  for  other  purposes." 

Be  it  enacted  hy  the  Senate  and  House  of  Eepreseniativea  of  the  United  States  of  America 
in  Congress  assembled^  That  Bection  eight  of  an  act  entitled  ^'An  act  to  repeal  timber- 
culture  laws,  and  for  other  purposes/'  approved  March  third,  eighteen  hundred  and 
ninety-one,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

'*  Sec.  8.  That  suits  by  the  United  States  to  vacate  and  annul  any  patent  hereto- 
fore issued  shall  only  be  brought  within  five  years  Arom  the  passage  of  this  act,  and 
suits  to  vacate  and  annul  patents  hereafter  Issued  shall  only  be  brought  within  six 
years  after  the  date  of  the  issuance  of  such  patents.  And  in  the  States  of  Colorado, 
Montana,  Idaho,  North  Dakota,  and  South  Dakota,  Wyoming,  and  the  District  of 
Alaska,  and  the  gold  and  silver  regions  of  Nevada  and  the  Territory  of  Utah,  in  any 
criminal  prosecution  or  civil  action  by  the  United  States  for  a  trespass  on  such  public 
timber  lands,  or  to  recover  timber  or  lumber  cut  thereon,  it  shall  be  a  defense  if  the 
defendant  shall  show  that  the  said  timber  was  bo  cut  or  removed  from  the  timber 
lands  for  use  in  such  State  or  Territory  by  a  resident  thereof  for  agricultural,  min- 
ing, manufacturing,  or  domestic  purposed,  under  rules  and  regulatitms  made  and 
prescribed  by  the  Secretary  of  the  Interior,  and  has  not  been  transported  out  of  the 
same;  but  nothing  herein  contained  shall  operate  to  enlarge  the  rights  of  any  rail- 
way company  to  cut  timber  on  the  public  domain,  provided  that  the  Secretary  of  the 
Interior  may  make  suitable  rules  and  regulations  to  carry  out  the  provisions  of  this 
act;  and  he  may  designate  the  sections  or  tracts  of  land  where  timber  may  be  cut; 
and  it  shall  not  be  lawful  to  cut  or  remove  any  timber  except  as  may  be  prescribed 
by  such  rules  and  regulations;  but  this  act  shall  not  operate  to  repeal  the  act  of 
June  third,  eighteen  hundred  and  seventy-eight,  providing  for  the  cutting  of  timber 
on  mineral  lands.'' 

[Act  of  February  13, 1893 ;  27  Stat.,  444.] 

AN  ACT  to  extend  the  provisions  of  section  eight  of  the  act  entitled  ''An  act  to  repeal  timber-cultare 
laws,  and  for  other  purposes,"  approved  March  third,  eighteen  hundred  and  ninety -one,  concern- 
ing  prosecutions  for  cutting  timber  on  public  lands  to  Wyoming,  New  Mexico,  and  Arizona. 

Be  it  entided  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  eight  of  the  act  entitled  ''An  act  to  repeal  tim* 
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ber-ciiltare  laws^  and  for  other  purposes/'  approved  March  third,  eighte«D  bundled 
and  Dinety-one,  as  amended  by  an  act  approved  March  third,  eighteen  hundred  and 
ninety-one,  chapter  live  hundred  and  tifty-nine,  page  ten  hundred  and  ninety -three, 
volume  twenty-six,  United  States  Statutes  at  Large,  be,  and  the  same  is  hereby, 
amended  as  foUowH*.  After  the  word  '^Wyoming,"  in  said  act,  insert  the  words 
"New  Mexico  and  Arizona." 


PUBLIC  TIMBER  IN  ALASKA. 

Circular. 

Rules  and  Regulations  Governing  the  use  of  Timber  on  Public  Lands  in  the  District 
of  Alaska,  under  the  Act  of  March  3,  1891  (26  Stat.,  1093). 

Department  of  tije  Interior, 

General  Land  Office, 
Washington,  B.  (7.,  iMarch  17,  1S9S. 
By  virtue  of  the  power  vested  in  tlie  Secretary  of  the  Interior  by 
the  act  of  March  3,  1891  (26  Stat.,  1093),  the  following  rules  and  regu- 
latiouH,  governing  the  use  of  timber  on  public  lauds  in  the  District  of 
Alaska,  are  hereby  prescribed: 

1.  Miners,  prospectors,  agriculturists,  and  other  settlers  in  Alaska, 
who  are  citizens  of  the  United  States,  and  who  have  not  a  sufficient 
supply  of  timber  on  their  own  claims  or  lands  for  use  thereon  for  fire- 
wood, fencing,  or  building  purposes,  or  for  necessary  use  in  developing 
the  mineral  and  other  natural  resources  of  the  lands  owned  or  occnpied 
by  them,  may  procure  timber,  free  of  charge,  from  unoccupied, 
unreserved  x)ublic  lands  in  Alaska,  strictly  for  use  on  their  own  claims 
or  lands  therein,  for  the  purposes  enumerated  in  this  section  (but  not 
for  sale  or  disposal,  nor  for  use  on  other  lands  or  by  other  persons,  nor 
for  export),  to  an  extent  not  exceeding,  in  stumpage  valuation,  f  100 
in  any  one  year. 

It  is  not  necessary  to  secure  permission  from  the  Department  to  take 
timber  from  public  lands  as  above  allowed.  The  exercise  of  such 
privilege  is,  however,  subject  at  all  times  to  supervision  by  the  Depart- 
ment, with  a  view  to  restriction  or  prohibition,  if  deemed  necessary. 

2.  In  cases  in  which  the  parties  needing  the  timber  are  not  in  a  posi- 
tion  to  procure  it  from  the  public  lands  themselves,  it  is  allowable  for 
them  to  secure  the  cutting,  removing,  sawing,  or  other  manufacture  of 
the  timber  through  the  medium  of  others,  agreeing  with  the  parties, 
thus  acting  as  their  agents  direct  in  taking  or  otherwise  handling  the 
timber,  that  they  shall  be  paid  a  reasonable  amount  to  cover  their  time 
and  labor  expended  and  all  legitimate  expenses  incurred  in  connection 
therewith,  exclusive  of  any  charge  for  the  timber  itself. 

3.  The  uses  specified  in  section  1  of  these  rules  and  regulations  con- 
stitute the  only  purpose  for  which  timber  may  be  taken,  free  of  charge, 
from  public  lands  in  Alaska,  under  this  act. 

4.  In  order,  however,  that  the  native  timber  of  Alaska  may  be  placed 
upon  the  home  market  for  all  legitimate  purposes  of  trade,  to  such  a  rea- 
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sonable  extent  as  shall  meet  existiug  emergencies  in  the  matter  ol 
demand  therefor,  sales  of  timber  on  public  lands  in  Alaska  may  be 
directed  by  the  Department  from  time  to  time. 

While  such  sales  of  timber  are  optional,  and  the  Secretary  of  the 
Interior  may  exercise  his  discretion  at  all  times  as  to  the  necessity  or 
advisability  of  any  sale,  petitions  from  responsible  persons  for  the  sale 
of  timber  in  particular  localities  will  be  received  by  this  Department 
for  consideration. 

5.  Such  petitions  must  describe  the  land  upon  which  the  timber 
stands  as  definitely  as  possible  by  natural  land  marks;  the  character 
of  the  country,  whether  rough,  steep,  or  mountainous,  agricultural  or 
mineral,  or  valuable  chiefly  for  its  forest  growth;  and  state  whether  or 
not  the  removal  of  the  timber  would  injuriously  aifect  the  public  inter- 
ests. If  any  of  the  timber  is  dead,  estimate  the  quantity  in  feet,  board 
measure,  with  the  value,  and  state  whether  killed  by  fire  or  other  cause. 
Of  the  live  timber,  state  the  different  kinds  and  estimate  the  quantity 
of  each  kind  in  trees  per  acre.  Estimate  the  average  diameter  of  each 
kind  of  timber,  and  estimate  the  number  of  trees  of  each  kind  per  acre 
above  the  average  diameter.  State  the  number  of  trees  of  each  kind 
above  the  average  diameter  it  is  desired  to  have  offered  for  sale,  with 
an  estimate  of  the  number  of  feet,  board  measure,  therein,  and  an  esti- 
mate of  the  value  of  the  timber  as  it  stands. 

6.  If  deemed  necessary,  before  any  sale  is  authorized,  the  timber  will 
be  examined  and  appraised,  and  other  questions  involved  duly  investi- 
gated, by  an  official  designated  for  the  purpose,  with  a  view  to  action 
being  based  upon  his  report. 

7.  When  a  sale  is  ordered,  notice  thereof  will  be  given  by  publication 
by  the  Commissioner  of  the  General  Land  Office. 

8.  The  time  and  place  of  filing  bids,  and  other  information  for  a  cor- 
rect understanding  of  the  terms  of  each  sale,  will  be  given  by  published 
notices,  or  otherwise.  Timber  is  not  to  be  sold  for  less  than  the  ap 
praised  value,  and  when  a  bid  is  accepted  a  certificate  of  acceptance 
will  be  issued  by  the  Commissioner  of  the  General  Land  Office  to  the 
successful  bidder,  who,  at  the  time  of  making  payment,  must  present  the 
same  to  the  officer  designated  to  receive  it.  The  Commissioner  of  the 
General  Land  Office  must  approve  all  sales,  and  he  may  make  allotment 
of  quantity  to  any  bidder,  or  bidders,  at  a  fixed  price,  if  he  deems 
proper,  so  as  to  avoid  monopoly.  The  right  is  also  reserved  to  reject 
any  or  all  bids.  A  reasonable  cash  deposit,  to  accompany  each  bid, 
will  be  required. 

9.  Within  thirty  days  after  notice  to  a  bidder  of  an  award  of  timber 
to  him,  payment  must  be  made  in  iull,  as  directed,  for  the  timber  so 
awarded.  The  purchaser  must  have  in  hand  the  receipt  for  such  pay- 
ment before  he  will  be  allowed  to  cut,  remove,  or  otherwise  dispose  of 
the  timber  in  any  manner.  The  timber  must  all  be  cut  and  removed 
within  one  year  from  the  date  of  the  notice  of  the  award;  failing  to  so 
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do,  the  purchaser  will  forfeit  his  right  to  the  timber  left  standing  or 
uu  removed  and  to  his  purchase  money. 

10.  Notice  must  be  given  by  the  purchaser  to  the  Commissioner  of  the 
General  Land  Office  of  the  proposed  date  of  cutting  and  removal  of 
the  timber,  so  that,  if  practicable,  an  official  may  be  designated  to 
supervise  such  cutting  and  removal.  Upon  application  of  purchasers, 
permits  to  erect  temporary  sawmills  tor  the  purpose  of  cutting  or  manu- 
facturing timber  purchased  under  this  act  may  be  granted  by  the  Com- 
missioner of  the  General  Land  Office,  if  not  incompatible  with  the  public 
interests. 

11.  Ko  public  timber  sold  as  above  prescribed  may  be  exported  from 
the  District  of  Alaska. 

12.  Special  instructions  will  be  issued  for  the  guidance  of  officials 
designated  to  examine  and  appraise  timber,  to  supervise  its  cutting  and 
removal,  and  for  carrying  out  other  requirements  connected  therewith. 

13.  Section  2461,  United  States  Revised  Statutes,  is  in  force  in  the 
District  of  Alaska,  and  its  provisions  may  be  enforced  against  any  per- 
son, or  persons,  who  cut  or  remove,  or  cause  or  procure  to  be  cat  or 
removed,  or  aid  or  assist  or  are  employed  in  cutting  or  removing,  any 
timber  from  public  lauds  therein,  except  as  allowed  by  law. 

14.  The  Secretary  of  the  Interior  reserves  the  right  to  prescribe  Ruch 
further  restrictions  as  he  may,  at  any  time,  deem  necessary,  or  to  revoke 
the  privileges  granted  in  any  cases  wherein  he  has  information  that 
persons  are  abusing  the  same,  or  where  it  is  necessary  for  the  pablic 
good. 

15.  The  rules  and  regulations  provided  herein  shall  take  effect  April 
1, 1898;  and  all  rules  and  regulations  heretofore  prescribed  under  said 
act  of  March  3,  1891,  relating  to  the  use  of  timber  on  public  lands  in 
Alaska,  are  hereby  revoked. 

BlNGER    HERMA]SN, 

OommiMsiofier, 
Approved  March  17,  1898: 

C.  N.  Bliss, 

Secretary, 

[Act  of  March  3, 1891,  26  Stat.,  1093.] 

AN  ACT  to  amend  section  eiglitof  an  act  apv>rove(l  March  third,  eighteen  huudr«<l  and  Dinety-oue, 
entitled." An  act  to  repeal  timber-culture  laws,  and  for  other  purposes." 

Be  it  enavU'd  hy  the  Senate  and  House  of  Representatires  of  the  Vnited  States  of  Amtrioa 
in  Congrvss  assembhd.  That  section  ei^^lit  of  an  net  entitled  **An  act  to  repeal  timber- 
culture  laws,  and  for  other  purposes/'  approved  March  third,  eighteen  hundred  and 
ninety-one,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"  8kc.  8.  That  suits  by  the  United  states  to  vacate  and  annul  any  patent  heretofore 
issued  shall  only  be  brouj^ht  within  five  years  from  the  pnssuj^e  of  this  net,  and  suits 
to  vacate  and  annul  patents  hereafter  issued  shall  only  be  brought  within  six  years 
after  the  date  of  the  issuance  of  such  patents.  And  in  the  States  of  Colorado,  Mon- 
tana, Idaho,  North  Dakota,  and  South  Dakota,  Wyoming,  and  the  District  of  Alaska, 
and  the  gold  and  silver  regions  of  Nevada  and  the  Territory  of  Utah,  in  any  criminal 
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prosecntiou  or  civil  action  by  the  United  States  for  a  trespass  ou  such  pablic  timber 
lands,  or  to  recover  timber  or  lumber  cut  thereon,  it  shall  be  a  defense  if  the  defend- 
ant shall  show  that  the  said  timber  was  so  cnt  or  removed  from  the  timber  lands  for 
use  in  sacli  State  or  Territory  by  a  resident  thereof  for  agricultural,  mining,  manu- 
factariug,  or  domestic  purposes,  under  rules  and  regulations  made  and  prescribed  by 
the  Secretary  of  the  Interior,  and  has  not  been  transported  out  of  the  same;  but 
nothing  herein  contained  shall  operate  to  enlarge  the  rights  of  any  railway  company 
to  cnt  timber  on  the  pnblic  domain,  provided  that  the  Secretary  of  the  Interior  may 
make  snitable  rules  and  regulations  to  carry  out  the  provisions  of  this  act;  and  he 
may  designate  the  sections  or  tracts  of  land  where  timber  may  be  cut;  and  it  shall 
not  be  lawfal  to  cut  or  remorse  any  timber  except  as  may  be  prescribed  by  such  rules 
and  regulations;  but  this  act  shall  not  operate  to  repeal  the  act  of  June  third,  eight- 
een hundred  and  seventy- eight,  providing  for  the  cutting  of  timber  on  mineral  lauds.^' 


RAILROAD  LANDS-SECTION  4,  ACT  OF  MARCH  8,   1887. 

Schneider  r.  Linkswiller  et  al. 

The  right  to  receive  a  patent  under  section  4,  act  of  March  3,  1887,  extends  to  pur- 
chasers holding  under  contracts  of  purchase,  whether  sach  contracts  are  fully 
or  only  partially  performed,  if  rights  thereunder  are  acquired  in  good  faith. 

A  purchase  of  land  from  a  railroad  company  must  be  held  to  be  in  good  faith,  and 
entitle  the  purchaser  to  a  patent  under  said  section,  if  the  title  thereto  is  there- 
after declared  by  judicial  decree  to  be  in  the  United  States  on  account  of  the 
compAny  having  received,  exclusive  of  said  tract,  an  amount  of  laud  in  excess 
of  its  grant,  where,  prior  to  said  purchase  and  the  institution  of  said  suit,  the 
land  bad  been  earned  by  constrnction  of  the  rond,  and  had  been  patented  to  the 
State  as  provided  by  the  grant,  and  where  at  the  time  of  such  purrhase  the  State 
is  holding  such  title. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.V.  D.)  18,  1898.  (V.  B.) 

The  Department  has  considered  the  appeal  of  John  Schneider  from 
your  decision  of  June  12.5,  1897,  rejecting  his  application,  under  the 
provisions  of  the  adjustment  act  of  March  3, 18S7,  for  the  NW.  J  of  Sec. 
5,  T.  95,  R.  42  W.,  I)es  Moines,  Iowa,  and  awarding  to  Sterling  P. 
Linkswiller  the  right  to  make  homestead  entry  of  the  same. 

Said  tract,  situated  iu  O'Brien  county,  Iowa,  is  within  the  primary 
limits  of  the  grant  made  by  act  of  Congress  of  May  12,  1804  (13  Stat, 
79),  to  the  State  of  Iowa,  to  aid  in  the  construction  of  a  railroad  from 
Sioux  City,  in  said  State,  to  the  south  line  of  the  State  of  Minnesota, 
which  grant  was  conferred  by  the  State  upon  the  Sioux  City  and  St. 
Paul  Railroad  Company.  It  is  also  opposite  to  the  constructed  portion 
of  the  road,  and  before  January  26, 1875,  the  United  States  issued  patent 
for  this  land  to  the  State  of  Iowa  for  the  use  of  the  said  railroad  com- 
pany; but  no  patent  wae  issued  by  the  State  to  the  company. 

In  October,  1889,  suit  was  instituted  by  the  United  States,  against 
said  company,  to  restore  the  title  of  the  lands  to  the  United  States. 
This  suit  resulted  in  a  decision  by  the  supreme  court,  on  October  21, 
1895,  favorable  to  the   United    States  (reported  in  159  U.  S.,  349). 
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Thereafter,  on  November  18,  1895,  it  was  directed  that  tbe  lands 
involved  in  that  suit  be  tbrown  open  to  entry  after  ninety  days'  pub- 
lisbed  notice  to  tbat  effect,  during  wbieb  period  parties  claiming  to  be 
purcha.sers  of  any  of  said  lands  from  tbe  conij)any,  were  notified  to 
present  their  clainis  to  the  local  officers,  under  tbe  provisions  of  tbe  act 
of  March  3,  1887,  in  accordance  witb  existing  rules  and  regnlations. 
By  this  advertised  notice  tbe  day  fixed  for  tbe  opening  of  tbe  lands  to 
entry  was  February  27,  1890.  On  January  15,  189G,  Scbneider  filed 
application  to  make  purchase  of  the  tract  herein  involved,  and  gave 
notice  of  bis  intention  to  make  proof  on  Marcb  10,  1800.  Linkswiller 
applied  to  make  bomestead  entry  of  tbe  land  on  February  18,  ISIKJ, 
which  application  was  rejected  and  an  appeal  taken.  He  again  applied 
to  enter  on  February  27,  1896,  tbe  day  tbe  lands  were  opened  to  entry, 
on  botb  occasions  tendering  tbe  fees  and  commissions.  On  tbe  latter 
day  Uugb  Cain,  Wilbelm  Andrea,  William  R.  Sjny  and  Kandall 
Bruniug  applied  to  make  bomestead  entry  of  the  land.  On  Marcb  10, 
1896,  tbe  day  advertised,  Scbneider  appeared  and  submitted  bis  proof, 
and  a  bearing  was  had,  Cain,  Linkswiller  and  Spry  appeared,  but  there 
was  no  appearance  by  tbe  otbers. 

Upon  tbe  evidence  taken,  tbe  register  and  receiver  decided  in  favor 
of  Scbneider.  Linkswiller  alone  appealed,  and  your  ofiice  holds  tbat 
as  to  the  others  tbe  case  is  closed.  Od  Juno  23,  1897,  you  rejected 
Scbneider's  application,  bolding  that  bis  purcbase  from  tbe  company 
was  not  made  in  good  faitb. 

From  the  testimony  at  tbe  hearing  it  ai)pears  tbat  Scbneider  claimed 
said  NW.  ^  since  1881  or  1882;  moved  upon  it  in  1S83  and  lived  there 
continuously  up  to  the  bearing;  and  that  in  1884  he  applied  to  make 
bomestead  entry  of  tbe  same.  On  May  21,  1887,  be  contracted  witb  tbe 
railroad  company  for  the  purcbase  of  the  S.  ^  of  said  tract,  and  tbere- 
after,  prior  to  June,  1889,  paid  on  account  of  tbat  contract  $402.70.  It 
also  appears  that  Frederick  Singer,  on  June  27, 1887,  contracted  with 
tbe  company  for  the  N.  i  of  said  quarter  section,  wbicb  contract  be 
assigned  on  July  10, 1888,  to  Schneider,  wbo  has  paid  on  account  of  tbe 
same  $013.35;  that  no  part  of  the  money  tbus  paid  on  tbe  contracts  has 
been  returned,  nor  l:as  any  suit  been  instituted  for  tbe  recovery  of  tbe 
same  or  any  part  thereof. 

Scbneider  claims  to  be  tbe  purchaser  in  good  faith  under  section  4  of 
tbe  act  of  Marcb  3,  1887,  and  if  be  sustains  bis  claim  bis  rigbt  will  be 
superior  to  that  of  others  lelying  only  upon  applications  to  enter  wben 
tbe  land  became  subject  to  sucb  entry. 

The  case  lias  been  exhaustively  argued  bere  and  fully  considered. 

Tbe  matter  to  be  determined  now  is  whetber  Scbneider  did  purchase 
said  tract,  from  the  company,  in  good  faitb,  within  tbe  purview  of  the 
act  of  Marcb  3,  1887,  and  amendments;  and  in  order  to  reach  a  proi>er 
conclusion  it  will  be  necessary  to  go  at  some  length  into  tbe  history  of 
this  grant  and  legislative  and  judicial  action  relating  to  tbe  same. 


DECISIONS    RELATING   TO   THE    PUBLIC    LANDS.  409 

If  the  inquiry  were  confined  to  the  question  wlietber  the  contract 
exhibited  in  this  case  evidences  such  a  sale  as  is  contenii)lated  by  said 
act,  the  matter  might  be  disposed  of  more  brietiy,  for  the  Department 
has,  since  the  passage  of  said  act,  passed  upon  many  similar  contracts, 
and  uniformly  and  invariably  treated  them  as  showing  a  sale  or  pur- 
chase within  the  meaning  of  the  act.  If  the  Department  had  held  that 
such  sale  or  purchase  must  be  absolute,  in  the  sense  of  a  fully  consum- 
mated and  completed  one,  in  order  to  be  protected,  the  operation  of  the 
act  would  have  been  verj'^  limited  and  circumscribed.  It  is  a  part  of 
the  history  of  the  times,  that  the  land  grant  companies  had  sold  much 
of  the  land  within  the  limits  of  the  grants  to  immigrants  and  others, 
and  held  out  as  inducements  to  such  parties  contracts  giving  long 
credit  and  requiring  moderate  annual  payments.  It  was  through  this 
policy  that  vast  bodies  of  land  in  the  public-land  States  were  disposed 
of  to  actual  settlers  and  many  communities  established  and  built  up. 
This  was  well  known  to  Congress  at  the  time  of  the  passage  ol  said  act 
and  it  seems  certain  that  such  contracts,  whether  spoken  of  as  sales  or 
purchases;  whether  fully  performed  ur  only  partially  performed,  con- 
stitute a  part  of  the  subject  with  which  Congress  was  dealing,  and  the 
rights  of  the  so-called  punthaser  thereunder  are  within  the  protection 
of  the  statute,  if  acquired  in  good  faith.  If  there  be  any  doubt  about 
the  correctness  of  this  view  of  the  purpose  and  intent  of  1  he  act  of  1887, 
it  is  removed  by  a  i)erusal  of  the  amendment  thereto  of  February  12, 
1896  (2G  Stat,0),  wherein  Congress  expressly  recognizes  partly  per- 
formed contracts  of  purchase,  like  that  of  Schneider,  as  constituting  a 
purchase  within  the  meaning  of  the  law. 

It  is  therefore  held  that  there  was  a  "  purchase '^  of  the  tract  in  ques- 
tion within  the  meaning  of  the  act  of  March  3,  1887. 

It  remains  to  ascertain  whether  said  purchase  was  made  in  good  faith. 

The  fourth  section  of  the  act  of  May  12,  18G4,  making  the  grant  to 
the  State  of  Iowa,  contains  the  following  provisos: 

That  if  the  Haicl  roaclw  are  not  completed  within  ten  yenrs  from  their  several 
acceptance  of  thiH  ^raiit,  the  said  hinds  hereby  granted  and  not  ])a tented  shall  revert 
to  tlie  State  of  Iowa  for  tlir  purpose  of  securing  the  comi)letion  of  the  sai<l  roads 
"within  such  time,  uot  to  exceed  five  years,  and  upon  snch  terms  as  the  State  shall 
determine:  And prorided  further ,  That  said  lands  shall  not  in  any  manner  be  disposed 
of  or  encumbered,  except  as  the  same  are  patented  under  the  provisions  of  this  act; 
and  should  the  State  fail  to  complete  said  roads  within  five  years  after  the  ten  years 
aforesaid,  then  the  said  lands  undisposed  of  as  aforesaid  shall  revert  to  the  I'nited 
States. 

The  grant  was  conferred  by  the  State  upon  the  Sioux  City  company, 
and  accepted  by  it  September  20,  18GG.  Definite  location  of  the  line 
of  road  was  made  July  17,  1807,  and  construction  was  commenced  in 
1872,  at  the  Minnesota  State  line,  and  continued  southward  to  Le  Mars, 
a  distance  of  56.13  miles,  but  the  road  was  not  constructed  beyond  this 
point  to  Sioux  City,  as  required. 

Prior  to  February  5,  1873,  the  governor  of  the  State,  in  conformity 
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with  the  provisions  of  the  act  of  1864,  certified  to  the  completion  of 
five  consecutive  sections,  of  ten  miles  each,  of  said  road,  soathward 
firom  the  Minnesota  State  line,  and  the  tract  here  in  controversy  is 
within  the  primary  limits  of  said  fifty  miles  of  constructed  road. 

320,000  acres  was  the  most  which  the  company  could  claim  for  fifty 
miles  of  constructed  road,  but  notwithstanding  this  there  were  prior  to 
June  4, 1877,  patented  to  the  State  for  the  benefit  of  said  company^ 
407,870.21  acres.  Of  this  amount  the  State  patented  to  the  company 
322,412.81  acres,  retaining  the  legal  title  to  the  balance  of  85,457.40 
acres.  The  tract  here  involved  was  not  included  iu  any  patent  from 
the  State  to  the  company. 

The  amount  patented  to  the  company  by  the  State  wiis  reduced  by 
a  claim  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company, 
allowed  in  pursuance  of  the  decision  of  the  supreme  court  reported  in 
117,  U.  S.,  406.  It  is  not  necessary  for  the  purposes  of  this  decision 
to  go  into  the  details  of  that  case.  It  is  sufficient  to  say  that,  not- 
withstanding the  reduction  because  of  the  judgment  in  favor  of  the 
Milwaukee  company,  a  greater  quantity  of  land  was  patented  to  the 
State  for  the  benefit  of  the  Sioux  City  company  than  it  had  earned,  and 
that  the  State  patented  to  that  company  more  than  it  was  entitled  to 
receive  for  the  amount  of  road  constructed.    (159  U.  S.,  349,  366.^ 

In  the  meantime,  on  March  7,  1882,  the  attention  of  the  governor  of 
Iowa  was  called,  by  direction  of  the  Secretary  of  the  Interior,  to  the 
fact  that  the  grant  had  lapsed  by  failure  to  complete  the  construction 
of  said  road,  and  inquiry  was  made  as  to  what  action  would  be  taken 
looking  to  a  surrender  of  the  unearned  lands  which  had  been  patented 
to  the  State.  Apparently,  in  response  to  this  inquiry,  on  March  16, 
1882,  the  General  Assembly  of  Iowa  passed  the  following  act: 

Section  1.  That  aU  lauds,  and  rights  to  lands,  granted  or  intended  to  be  granted 
to  the  Sioux  City  and  St.  I^aul  Railroad  Company  hy  said  acts  of  Congress,  and  of 
the  General  Assembly  of  the  State  of  Iowa,  which  have  not  been  earned  by  said 
railroad  company  by  a  compliance  with  the  conditions  of  said  grant,  be,  and  the 
same  are  hereby,  absolutely  and  entirely  resumed  by  the  8tate  of  Jowa,  and  the 
same  be  and  are  absolutely  vested  in  said  State  as  if  the  same  had  never  been  granted 
to  said  railroad  company. 

Section  2.  This  act  being  deemed  of  immediate  importance  shall  take  e fleet  and  be 
in  force  from  and  after  its  publication  in  the  Iowa  State  Kegister  and  the  Sioux  City 
Journal,  newspapers  published  in  the  8tate  of  Iowa. 

As  this  act  did  not  restore  to  the  United  States  the  title  to  the 
unearned  land,  fuither  correspondence  ensued,  and  on  March  27, 1884, 
the  Iowa  legislature  passed  another  act,  the  preamble  of  which  recited 
the  grant  by  Congress,  its  acceptance  by  the  State,  and  the  act  of  1882, 
and  then  the  act  proceeded — 

It  is  desirable  that  all  land  and  rights  to  lands  resumed  by  the  Slate  of  Iowa,  as 
aforesaid,  should  be  conveyed  to  and  vested  iu  the  United  States,  to  the  end  that 
such  lauds  shall  be  made  subject  to  the  use  of  actual  settlers,  as  provided  l>y  the 
.acts  of  Congress  relating  thereto,  now  therefore: 
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Be  it  enacted  by  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  all  lands  and  all  rights  to  lands  resumed  and  intended  to  be  re- 
siimetl  by  chapter  one  hundred  and  seven  (107)  of  the  acts  of  the  nineteenth  General 
Aseembly  of  the  State  of  Iowa  are  hereby  relinqnished  and  conveyed  to  the  United 
States. 

Section  2.  The  Governor  of  the  State  of  Iowa  is  hereby  authorized  and  directed 
to  certify  to  the  Secretary  of  the  Interior  all  lands  which  have  heretofore  been  pat- 
ented to  the  State  to  aid  in  the  constrnetion  of  said  railroad,  and  which  have  not 
been  patented  by  the  State  to  the  Sioux  City  and  St.  Paul  Railroad  Company ;  and 
the  list  of  lands  so  certified  by  the  Governor  shallbe  presumed  to  be  the  land  relin- 
quished and  conveyed  by  section  one  of  this  act ;  Provided,  That  nothing  in  this 
section  shall  be  construed  to  apply  to  lands  situated  in  the  counties  of  Dickinson 
and  O'Brien. 

Section  3.  This  act  being  deemed  of  immediate  importance,  shall  take  effect  and 
be  in  force  from  and  after  its  publication  in  the  Iowa  State  Register,  a  newspaper 
published  at  Dee  Moines,  Iowa,  and  the  Sioux  City  Journal,  a  newspaper  published 
at  Sioux  City,  Iowa. 

Thus  by  the  act  of  1882  the  State  resumed  the  lands  not  earned  by 
the  company  by  a  compliance  with  the  conditions  of  the  grant,  and  the 
first  section  of  the  act  of  1884  relinqnished  to  the  United  States  the 
lands  so  resnmed  by  the  State.  The  second  section  of  the  act  of  1884 
identified  the  lands  relinquished  by  the  first  section  as  <<  all  lands  which 
have  heretofore  be^n  patented  to  the  State  to  aid  in  the  construction 
of  said  railroad,  and  which  have  not  been  patented  by  the  State  to  the 
Sioux  City  and  St.  Paul  Kailroad  Company,''  but  this  identification 
was  rendered  of  at  least  doubtful  application  to  the  tract  now  in  ques- 
tion by  the  proviso  ^Hhat  nothing  in  this  section  shall  be  construed  to 
apply  to  lands  situated  in  the  counties  of  Dickijison  and  O'Brien." 

In  January,  1887,  the  governor  reconveyed  to  the  United  {states  the 
lands  outside  of  Dickinson  and  O'Brien  counties,  which  had  not  been 
patented  by  the  State  to  the  Sioux  City  company.  For  the  recovery  of 
the  lands  within  those  counties  the  suit  heretofore  spoken  of  was  insti- 
tuted, resulting  in  the  decision  in  favor  of  the  United  States  in  159  U. 
S.,  349. 

In  that  case  the  court  dwelt  at  much  length  on  the  subject  matter  in 
controversy,  reviewed  the  history  of  the  legislation.  State  and  national, 
afiecting  said  grant,  discussed  the  law  applicable  to  the  subject,  and 
made  a  careful  and  detailed  statement  of  the  amount  of  land  the  Sioux 
City  company  was  entitled  to,  the  amount  received  by  the  State  for  its 
benefit,  the  amount  the  company  had  received,  and  held  that  said  com- 
pany had  received  more  land  than  it  had  earned  and  consequently  the 
United  States  was  entitled  to  the  lands  yet  remaining  under  the  con- 
trol of  the  State. 

The  foregoing  somewhat  lengthy  review  of  matters  bearing  upon  this 
case  may  be  summarized  as  follows: 

The  tract  in  question  was  within  the  primary  limits  of  the  grant, 
opposite  constructed  road  as  certified  to  by  the  governor;  was,  in  fact, 
of  the  lauds  earned  by  the  company,  and  should  have  been  patented 
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to  it.  That  it  was  not  so  patented  was  the  fault  of  the  State  authorities, 
who,  instead,  patented  to  the  company  other  lands  in  excess  of  the 
quantity  it  had  earned,  and  the  United  States  subsequently  recovered 
the  title  to  the  land  in  question,  because  by  such  patenting  of  other 
lands  the  railroad  grant  had  been  fully  satisfied. 

Schneider  went  upon  the  tract  in  1881  or  1882.  He  may  at  one  time 
have  had  some  doubt  ns  to  the  right  of  the  railroad  to  the  land,  for 
in  1884,  he  applied  to  make  homestead  entry  of  the  same.  It  is  not 
said  what  became  of  this  application,  but  presumably  it  was  rejected 
because  the  tract  was  then  patented  to  the  State  as  railroad  land.  He 
built  upon  it,  lived  there,  occupied,  improved  and  cultivated  it  for  years, 
during  all  the  controversy  in  relation  to  its  title,  hoping  and  believing, 
perhaps,  that  ultimately  he  would  secure  title  either  from  the  govern- 
ment or  the  railroad  company.  Doubtless  he  knew  of  the  subsequent 
agitation  and  legislation  in  relation  to  the  title,  but  this  fact,  instead 
of  giving  notice  of  the  defect  in  the  company's  title  may  have  tended  to 
confirm  that  title  in  his  opinion. 

The  man  was  either  utterly  ignorant  of  the  existing  infirmity  in  the 
title  to  the  tract  purchased,  or  he  was  misled  by  the  action  of  the  legis- 
lative and  executive  authorities  of  the  State.  Whilst  his  testimony  is 
not  apparently  as  direct,  or  as  responsive,  as  it  ought  to  have  been,  in 
this  respect,  he  states  that  he  always  understood  that  it  was  railroad 
land,  and  that  he  bought  it  as  such;  and  the  circumstances  may  well 
be  considered  as  justifying  this  statement. 

As  before  said,  the  tract  had  actually  been  earned  by  the  company; 
the  governor  of  the  State  had  certified  to  the  completion  of  the  road 
opposite  thereto;  the  State  had  resumed  only  the  unearned  lands;  this 
tract  was  excepted  jrom  the  apparent  description  of  unearned  lauds 
contained  in  the  act  of  1884  and  from  the  State's  reconveyance  to  the 
United  States;  and  the  local  land  ofllice  had  rejected  Schneider's  appli- 
cation to  enter  it  as  public  land.  Why  then  should- he  not  regard  it  as 
part  of  the  earned  lands,  as  in  fact  it  wasf  At  all  events,  it  seems  fair 
to  assume  that  he  acted  under  this  conviction. 

That  this  tract  was  not  recovered  by  the  United  States  npon  the 
claim  that  it  had  not  been  actually  earned  by  the  railroad  company,  is 
shown  by  the  opinion  of  the  court  in  Sioux  City  &c.  Railroad  r.  United 
States,  159  U.  S.,  349,  and  especially  by  what  the  court  says  at  page 
370,  viz : 

the  railroad  company  had,  prior  to  tbe  institution  of  this  suit,  received  more  lands* 
on  account  of  tbe  fifty  miles  of  constructed  road,  certiiied  hy  the  governor,  than  it 
was  entitled  to  receive.  I'ndcr  this  view,  it  is  unnecessary  to  inqnire  whether  the 
particular  lands  here  in  dispute  should  not  have  been  assigned  t-o  the  company, 
rather  than  other  lands,  containing  a  like  number  of  acres,  that  were,  in  fact,  trans- 
ferred to  it,  and  which  cannot  now  be  recovered  by  the  I'nited  States,  by  reason  of 
their  having  been  disposed  of  by  the  company.  If  the  company  has  received  as 
much,  in  quantity,  as  should  have  been  awarded  to  it,  a  court  of  equity  will  not 
recognize  its  claim  to  more  in  whatever  shape  the  claim  is  ])re8eut6d. 
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In  this  connection  dates  are  important.  After  the  construction  of 
the  road  opposite  this  land,  after  the  tract  was  patented  by  the  CTnited 
States  to  the  State  for  the  benefit  of  the  railroad  company;  after  the 
recited  legislation  by  the  State  in  1882  and  1884;  after  the  failure  and 
refusal  of  the  governor  in  January,  1887,  to  reconvey  the  tract  in  ques- 
tion to  the  United  States  on  its  demand;  and  before  the  institution  of 
suit  by  the  United  States  in  October,  1889,  for  recovery  of  the  title 
thereto,  viz.,  on  May  21,  1887,  Schneider  purchased  the  S.  i  of  said 
tract  from  the  railroad  company,  paying  $80.00  cash;  thereafter,  on 
June  22,  1888,  the  sum  of  $195.70,  and  on  June  20,  1889,  the  sum  of 
$187.00;  and,  on  July  16, 1888,  he  purchased  the  N.  i  of  the  quarter 
section  from  Singer,  who  had  bought  from  the  company,  paying  him 
the  sum  of  $432.32,  and  afterwards  to  the  company  the  further  sum  of 
$181.03,  making  a  total  of  $1,076.05  paid  by  Schneider  for  tlie  land. 
It  is  hardly  reasonable  to  suppose  that  a  man  would  thus  voluntarily 
pay  so  large  a  sum  of  money  for  a  tract  of  land  to  which  he  believed 
his  grantor  had  no  right. 

When  Schneider  purchased  of  the  company  no  one  was  claiming  the 
land  under  the  settlement  laws  and  he  alone  has  been  in  possession 
thereof  since  that  time.  Considering  all  the  circumstances  of  the  case 
and  the  purpose  and  intent  of  the  remedial  act  of  March  3, 1887,  the 
judgment  of  the  Department  is  that  Schneider  was  a  purchaser  in  good 
faith  of  the  tract  in  question  from  the  railroad  company,  and  as  such 
purchaser  is  protected  by  law. 

Entertaining  these  views,  your  judgment  is  reversed  and  the  appli- 
cation of  Schneider  will  be  allowed  if  otherwise  regular. 

Having  reached  this  conclusion  it  is  not  necessary  to  pass  upon  the 
claims  of  the  homestead  applicants  for  this  tract. 


OHORMICLE  v.   HlLLER   ET   AL. 

Motion  for  review  of  departmental  decision  of  January  7,  1898,  26 
L.  D.,  9,  denied  by  Secretary  Bliss,  March  18,  1898. 


ALIENATION-COAL  LAND  ENTHY-FINAL  PROOF. 

GULLBTT  ET  AL.   V.  DURANGO   LAND  AND   COAL  CO.  ET   AL. 

The  sale  of  land  embraced  within  a  coal  land  entry  prior  to  the  time  when  final 
proof  has  been  liied  in  the  local  office^  bat  after  the  actual  execution  thereof, 
does  not  call  for  the  cancellation  of  the  entry  in  the  absence  of  bad  faith. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March  18 j 
(W.  V.  D.)  1898.  (G.  B.  G.) 

The  Durango  Land  and  Coal  Company  has  appealed  from  your  office 
decision  of  June  15, 1896,  denying  the  company's  application  to  rein- 
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state  canceled  coal  entry  No.  5,  made  August  16, 1880,  by  J.  H.  Bow- 
man and  J.  R.  Stearns,  at  the  Leadville,  Colorado,  land  office,  for  the 
K.  i  of  Sec.  33,  T.  13  S.,  R.  86  W.,  which  tract  was  at  the  date  of  such 
cancellation,  and  since  has  been  in  the  Gunnison,  Colorado,  land 
district. 

It  appears  that  the  said  John  H.  Bowman  and  John  R.  Steams,  on 
February  24,  1880,  filed  their  declaratory  statement  for  said  land.  On 
August  10, 1880,  final  proof  was  filed  in  the  local  hand  office,  the  pur- 
chase money  for  the  land — three  thousand  two  hundred  dollars — ^was 
paid,  and  on  that  day  Leadville,  Colorado,  coal  entry  No.  5  was  allowed, 
the  land  involved  being  at  that  time  subject  to  sale  at  that  office. 
Almost  five  years  thereafter,  viz..  May  9, 1885,  your  ofilce,  by  letter  of 
that  date,  required  the  entrymen  to  furnish  evidence  to  show  whether 
the  land  in  question  was,  at  date  of  entry,  within  fifteen  miles  of  a 
completed  railroad,  and  by  your  office  letter  of  November  28,  181K),  the 
entrymen  were  again  required  to  furnish  the  evidence  called  for  by  said 
letter  of  May  9, 1885.  Notice  of  these  requirements  was  given  by  reg- 
istered letters  addressed  to  the  entrymen  at  their  last  known  post-office 
address,  which  letters  were  returned  unclaimed. 

By  your  office  letter  of  April  13, 1891,  said  entry  was  held  for  can- 
cellation, and  notice  thereof  was  sent  to  the  entrymen,  April  20, 1891, 
in  a  registered  letter,  addressed  to  them  at  their  last  known  post-office 
address,  which  registered  letter  was  returned  unclaimed. 

On  July  15,  1892,  the  Durango  Land  and  Coal  Company's  attorneys 
filed  in  your  office  their  request  to  be  notified  of  any  action  affecting 
said  entry. 

On  July  16, 1892,  the  additional  evidence  called  for  not  having  been 
furnished,  your  office  canceled  said  entry,  and  said  attorneys  for  the 
Durango  Land  and  Coal  Company  were  notified  thereof. 

On  October  22,  1892,  the  said  Durango  Land  and  Coal  Company, 
claiming  to  be  the  owner,  by  purchase  in  good  faith,  of  the  land  in  ques- 
tion, filed  its  application  to  reinstate  said  canceled  entry,  on  the  ground 
of  want  of  notice  of  the  order  of  cancellation,  and  alleging  that  the 
company  was  apprised  of  the  order  for  the  first  time  on  August  13, 
1892.  This  application  was  denied  by  your  office,  on  November  1 2, 1892, 
on  the  ground  that  it  was  shown  that  said  entry  was  not  made  for  the 
use  and  benefit  of  the  entrymen,  but  for  the  use  and  benefit  of  said 
Durango  Land  and  Coal  Company,  and  was  therefore  in  fraud  of  the 
coal  land  laws;  and  it  was  further  held,  in  view  of  the  bad  faith  shown, 
the  entry  could  not  be  reinstated,  even  though  the  evidence  theretofore 
called  for  should  be  furnished. 

The  company  appealed,  and  on  April  5, 1894  (18  L.  D.,  382),  the  De- 
partment found  that  said  entry  was  allowed  in  accordance  with  the 
then  existing  regulations  which  did  not  require  affirmative  proof  as  to 
the  location  of  the  land  with  resx>ect  to  completed  railroads,  and  held 
that  an  entry  so  allowed  should  not  have  been  canceled  for  the  want 
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of  sncb  proof.  It  was  farther  found  that  the  sale  to  said  company, 
although  made  l>efore  final  certificate  issued,  was  not  made  until  after 
the  actual  execution  of  the  final  proof,  and  it  was  held  that 

the  sale  of  i\  coal  land  claim  after  the  execution  of  the  fiual  proof,  hut  prior  to  its 
filing  and  the  payment  of  the  purchase  money,  does  not  necessarily  warrant  the 
conclusion  that  the  entry  wns  made  for  the  use  and  benefit  of  another. 

In  the  meantime,  as  is  recited,  on  July  26,  1892,  Charles  Gnllett  and 
John  D.  Carlisle  filed  in  the  land  office  at  Gunnison,  Colorado,  their 
coal  declaratory  statement  alleging  possession  and  improvement  of  the 
same  land  on  July  1^5,  1892,  and  on  July  19,  1S93,  they  tendered  fiual 
proof  and  purchase  price  of  the  land,  which  were  rejected  by  the  regis- 
ter and  receiver  because  of  the  pending  proceedings  on  the  application 
for  reinstatement.  On  appeal  by  Gullet t  and  Carlisle  to  your  office 
from  this  action  of  the  local  office,  the  papers  were  transmitted  to  the 
Department,  to  be  considered  in  connection  with  the  then  pending 
appeal  of  the  Durango  Land  and  Coal  Company  from  the  decision  of 
your  office  rejecting  its  application  for  reinstatement  of  the  entry,  and 
the  Department  on  the  whole  case  pi  esented  by  these  two  appeals,  said : 

In  view  of  the  introduction  in  this  manner  of  an  apparent  adverse  interest^  and  of 
the  fact  that  there  has  heen  no  contradictory  bearing  below  upon  the  real  question 
at  issne,  I  think  the  case  should  he  remanded  for  that  purpose  ....  You  will 
direct  a  hearing  ....  as  to  whether  or  not  Howman  and  Stearns  made  the  entry 
for  their  own  nse  and  benefit. 

A  hearing  was  had  pursuant  to  this  decision,  and  the  local  officers 
found  that  Bowman  and  Stearns  did  not  make  said  entry  for  their  own 
nse  and  benefit,  and  recommended  that  said  entry  be  canceled  and  that 
Onllett  and  Carlisle  be  allowed  to  enter  and  purchase  the  land. 

On  the  appeal  of  the  Durango  Land  and  Coal  Company,  your  office, 
in  its  decision  on  the  case  June  15, 1896,  said: 

The  evidence  ....  fails  to  prove  that  the  en  try  men  were  guilty  of  frand,  bnt 
on  the  contrary,  in  my  judgment,  shows  that  they  acted  thronghont  in  good  faith, 
and  made  this  entry  for  their  own  nse  and  benefit,  and  not  directly  or  indirectly  for 
the  nse  or  benefit  of  any  one  else. 

llie  record,  however,  shows  that  the  intervenors  and  contestants  are  claiming  the 
land  in  controversy  adversely  to  said  entrymen  and  said  company,  and  that  an 
adverse  claim  intervened  before  application  to  reinstate  snid  entry  was  submitted. 
Said  adverse  claim  having  intervened  as  aforesaid,  It  is  decided  ....  that  the 
application  to  reinstate  said  entry  must  be  denied. 

This  conclusion  is  uot  believed  to  be  correct. 

The  departmental  decision,  supra,  of  April  5, 1894,  definitely  held 
that  the  cancellation  of  this  entry  was  erroneous.  A  hearing  was 
therein  ordered  to  determine  one  question  only,  and  that  was,  whether 
Bowman  and  Stearns  made  the  entry  for  their  own  use  <and  benefit.  By 
necessary  inference,  it  was  held  that  if  the  entry  was  made  for  their 
use  and  benefit  it  should  be  reinstated. 

At  the  time  of  this  departmental  decision  directing  a  hearing  the 
Durango  Land  and  Goal  Company  and  Oullett  and  Carlisle  were  all 
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before  the  Department.  All  the  facts  necessary  to  a  determination  of 
the  rights  of  the  parties,  outside  of  the.  good  faith  of  Bowman  and 
Stearns  in  making  the  entry,  were  shown  by  the  record  at  the  time  the 
hearing  was  ordered  on  the  one  question  of  good  faith.  There  was  no 
occasion  whatever  to  order  this  hearing,  if  because  of  other  matters 
then  shown  by  the  record  the  entry  could  not,  as  against  GuUett  and 
Carlisle,  be  reinstated  even  if  made  in  good  faith. 

The  alleged  adverse  interests  of  Gullett  and  Carlisle  mast  have  been 
considered  by  the  Department  at  the  time  said  decision  ordering  a 
hearing  was  made,  and  the  effect  of  it  as  against  these  parties  was  to 
make  their  right  to  make  entry  of  the  land  contingent  upon  a  showing 
that  the  original  entry  under  which  the  Duraugo  Land  and  Coal  Com- 
pany held  was  made  in  bad  faith.  Gullett  and  Carlisle  were  duly 
notified  of  that  decision  but  did  not  ask  a  modification  thereof,  so  they 
are  bound  by  it. 

The  evidence  submitted  at  the  hearing  had  pursuant  to  this  decision 
shows  that  the  final  proof  was  regularly  executed  on  August  10, 1880, 
that  said  final  proof  was  filed  in  the  land  ofiice  at  Leadville,  Colonido, 
and  payment  made  for  the  land  on  August  16, 1880;  that  on  August 
10, 1880,  but  after  executing  their  final  proof,  the  entrymen  conveyed 
the  land  to  William  A.  Bell,  trustee,  who,  on  January  12,  1885,  con- 
veyed to  the  Duraugo  Land  and  Coal  Company. 

There  is  nothing  in  the  record  to  show  bad  faith  on  the  i>art  of  the 
entrymen.  The  sale  of  the  land  after  final  proof  was  execute<l  is  not 
prohibited  by  statute,  and  assignments  at  any  time  of  the  right  to  pur- 
chase are  recognized.  See  paragraph  37  of  rules  and  regulations 
issued  under  the  coal  land  law  (1  L.  D.,  687, 693). 

It  not  having  been  shown  that  said  original  entry  was  made  in  bad 
faith,  your  office  decision  is  reversed,  with  directions  to  reinstate  the 
entry. 


HOSKIN    V.   CUPPAGE. 

Motion  for  review  of  departmental  decision  of  October  20,  1897,  25 
L.  D.,  334,  denied  by  Secretary  Bliss,  March  18,  1898. 


HOMESTEAD  COXTEST-RESIDEN(;E-.jri>IClAL.  RESTRAINT. 

Williams  v.  Block. 

A  plea  of  '^Judicial  re^traiiit "  will  not  be  accepted  as  a  sufficient  defense  to  a  charge 
of  iiou-compliance  with  the  law  iu  the  matter  of  residence  and  cultivation,  if 
the  homesteader  had  not  established  residence  and  otherwise  complied  with  the 
law  prior  to  the  time  when  he  was  placed  under  such  restraint. 

Secretary  Blias  to  the  Commissioner  of  the  General  Land  Office^  March  18y 
(W.  V .  D.)  1898.  (J.  L.  M'O.) 

The  Department  has  considered  the  case  of  John  Williams  r.  Adolph 
Block,  involving  the  homestead  entry  of  the  latter  for  the  E J  of  the  SE^, 
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the  SWJ  of  the  SEJ  and  the  SEJ  of  the  SWJ  of  Sec.  25,  T.  122  N.,  R. 
66  W.,  Watertown  land  district,  South  Dakota. 

Block  made  said  entry  on  September  4, 1894.  On  March  11, 1895, 
Williams  filed  affidavit  of  contest,  alleging  failure  to  reside  upon  or 
cultivate  the  land. 

A  hearing  followed,  as  the  result  of  which  the  register  found  in  favor 
of  the  plaintiff,  and  the  receiver  in  favor  of  defendant. 

The  defendant  ap])ealed  from  the  decision  of  the  register. 

Your  office,  on  May  8, 1896,  rendered  decision  in  favor  of  the  plain- 
tiff, and  held  defendant's  entry  for  cancellation.  The  defendant  has 
appealed  to  the  Department. 

The  facts  necessary  to  be  taken  into  consideration  in  arriving  at  a 
decision  in  this  case  are  in  substance  as  follows  : 

Defendant,  at  the  time  of  making  said  enfry,  owned  a  house  and  lot 
in  the  village  of  Webster,  near  said  land,  in  which  he  resided,  with  his 
parents,  younger  brothers,  and  a  sister.  He  continued  to  reside  there 
until  December  24, 1891,  when  he  was  arrested,  confined,  and  subse- 
quently convicted  of  crime,  for  which  he  was  sentenced  to  the  peniten- 
tiary for  two  years  and  a  half. 

Defendant's  counsel  concede  that  he  did  not  establish  residence  on 
the  tract  in  controversy  prior  to  his  arrest  and  imprisonment,  but  con- 
tend that,  inasmuch  as  his  absence  is  the  result  of  ^'judicial  compul- 
sion," a  charge  of  abandonment  and  failure  to  reside  will  not  lie  against 
him — citing  Anderson  v,  Anderson  (5  L.  D.  6),  and  Bohall  v.  Dilla  (114 
n.  S.,  47) ;  and  that,  inasmuch  as  he  had  six  months  after  entry  within 
which  to  establish  residence  upon  the  land,  of  which  only  about  four 
months  had  elapsed  when  he  was  arrested,  he  will  have  two  months 
after  the  expiration  of  his  term  of  imprisonment  in  which  to  establish 
residence,  before  his  entry  will  be  subject  to  contest. 

The  cases  cited  fail  to  sustain  this  contention.  In  the  case  of  Bohall 
V.  Dilla,  the  defendant,  Dilla,  filed  pre-emption  declaratory  statement 
December  26, 1873,  alleging  settlement  March  25,  18G5.  Your  office 
and  this  Department  found  as  a  fact  that  Dilla  and  his  family  had 
resided  on  the  land  there  in  controversy,  and  had  otherwise  fully  com- 
plied with  the  law,  '^from  the  time  of  his  settlement  in  1865,  until 
ejected  in  1868"  (114  U.  S.,  page  49)  j  and  this  finding  the  supreme 
court  accepted. 

In  the  case  of  Anderson  v,  Anderson,  cited  by  counsel  for  the 
defendant,  this  Department  found  (5  L.  D,  6-7): 

AndersoD  bad  lived  on  tins  tract /ur  many  years,  and  np  to  the  date  of  his  arrest  had 
complied  with  the  requtremeiits  of  the  law  as  to  residence  and  cultivation. 

Another  case  of  "judicial  restraint"  cited  by  counsel  for  the  defend- 
ant is  that  of  Cane  et  aL  v.  Devine  (7  L.  I).,  532).  Devine  made  home- 
stead entry  for  the  tract  there  in  controversy  on  May  23,  1873;  he  and 
his  family  establishe<l  residence  on  the  land  witliin  the  time  prescribed 
by  law;  he  continued  to  reside  upon,  cultivate  and  improve  the  same 
12209— VOL  26 ^27 
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uutil  October  1, 1880,  when  he  was  sentenced  to  state  prison;  and  dur- 
ing!: his  absence  his  wife  and  children  continued  to  reside  uiion  and 
cultivate  the  laud. 

In  the  case  of  Arnold  r.  Cooley  (10  L.  D.,  551),  and  Reedhead  r.  Hauen- 
stein  (15  L.  D.  orA),  residence  had  been  established  and  the  law  com- 
plied with  in  other  respects,  prior  to  the  compulsory  absence  of  the 
claimant  because  of  "judicial  restraint." 

No  case  appears  upon  the  records  of  the  Department  in  which  judicial 
restraint  has  been  accepted  as  a  sufficient  reason  for  the  failure  of  a 
claimant  under  the  settlement  laws  to  fulfill  the  requirements  of  the 
law,  unless  residence  had  been  established  and  a  commencement  made 
in  the  way  of  compliance  with  the  laws  in  other  respects,  prior  to  such 
"judicial  restraint." 

On  the  contrary,  the  Department,  in  the  case  of  Gore  t?.  Brew  (12 
L.  D.,  239),  rendered  a  ruling  which  is  in  every  respect  applicable  to  the 
case  now  under  consideration : 

In  the  case  at  bar  the  claimant  had  never  eetablished  residence  on  the  land;  and 
after  his  sentence,  in  contemplation  of  law,  his  residence  is  presumed  to  have 
remained  where  it  was  at  the  time  of  his  arrest  and  conviction — which  was  elsewhere 
than  on  his  claim. 

The  decision  of  your  office  was  correct,  and  is  hereby  affirmed. 


HAILROAI>  GRANT— LANI>S  EXCEPTED-SETTIiKMENT  RIGHT. 

Smith  v.  New  Orleans  Pacific  Ky.  Co. 

An  assignee  of  an  alle^^ed  settler  at  the  date  of  definite  location  who  claims  the 
henetit  of  the  protective  proviHioos  of  section  2,  act  of  February  8,  1887,  is  not 
entitled  thereto,  if  Huch  settler  is  not  shown  tu  have  bei>n  qnalitied  at  snch  time 
to  assert  a  sell  lenient  claim. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Ijand  Office,  March  19^ 
(W.  V.  D.)  1898.  (G.  B.  G.) 

The  plaintiff,  Willis  H.  Smith,  in  the  case  of  said  Smith  v.  New 
Orleans  Pacific  l^ailway  Company,  has  appealed  from  yonr  office  deci- 
sion of  April  17,  189G,  denying  bis  application  to  enter  the  N.  i  of  the 
NW.  J,  the  SE.  i  of  the  NW.  J  and  the  SW.  J  of  the  NE.  J  of  Sec.  35, 
T.  7  N.,  R.  1  W.,  New  Orleans,  Louisiana. 

By  the  act  of  March  3, 1871  (16  Stat.,  579),  certain  lands  were  granted 
to  the  New  Orleans,  Baton  Kouge  and  Vicksburg  Bailroad  Company. 
By  the  act  of  February  8, 1887  (24  Stat.,  391),  part  of  these  lands  were 
forfeited  to  the  United  States,  and  by  the  second  section  of  said  act  it 
was  provided : 

That  tlie  title  of  the  United  States  and  of  the  original  grantee  to  the  lands 
granted  hy  said  act  of  Congress  of  March  third,  eighteen  handred  and  seventy-one, 
to  said  grantee,  the  New  Orleans,  Baton  Kouge  and  Vickshurg  Railroad  Company^ 
not  heroin  declared  forfeited,  is  relinquished,  granted,  conveyed,  and  confirmed  to 
the  New  Orleans  Paciiic  Kailroad  Company,  as  the  assignee  of  the  New  OrleAns, 
naton  Rouge  and  Vicksburg  Railroad  Company,  said  lands  to  be  located  in  accord- 
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anco  with  the  map  filed  by  said  New  Orleans  Pacific  Railway  Company  in  the 
Department  of  the  Interior  October  twenty-seventh,  eighteen  bnndred  ai.d  eighty- 
one  and  November  seven teentli,  eighteen  bnndred  and  eighty-two,  which  indicate 
the  dciinite  location  of  said  road:  Provided,  That  all  said  lands  occupied  by  actual 
settlers  at  the  dat«  of  the  definite  location  of  said  road  and  still  remaining  in  their 
possession  or  in  possession  of  their  heirs  or  assigns  shall  be  held  and  deemed  excepted 
from  said  grant  and  shall  be  subject  to  entry  under  the  public  land  laws  of  the 
United  States. 

The  tracts  in  controversy  are  coterminous  with  that  portion  of  said 
grant  confirmed  to  the  New  Orleans  Pacific  Railway  Company  by  the 
act  of  February  8, 1887,  supray  and  with  that  portion  of  the  road  defi- 
nitely located  November  17,  1882,  were  listed  by  the  company  Novem- 
ber 13,  1883,  wd  patented  March  3, 1885. 

The  record  shows  that  one  John  Valentine  established  residence  on 
the  land  in  controversy  in  1867,  and  continued  to  reside  on  and  culti- 
vate the  same  until  some  time  in  the  year  1885,  when  he  moved  off  the 
laud.  In  1886  he  rented  it  to  one  T.  B.  Eogers,  and  in  1894  said  Val- 
entine sold  out  to  the  applicant,  Willis  H.  Smith. 

It  is  not  shown  that  Valentine  was  qualified  to  assert  a  settlement 
claim  at  the  date  of  the  definite  location  of  the  road. 

In  the  case  of  Pennington  v.  New  Orleans  Pacific  Railway  Company, 
25  L.  D.,  61,  it  was  said,  in  referring  to  the  condition  of  the  act,  ^'  occu- 
pied by  actual  settlers" — 

This  was  evidently  intended  to  embrace  only  those  who  had  settled  with  an  inten- 
tion to  make  entry  of  the  land  at  some  future  time  under  the  provisions  of  the  settle- 
ment laws  of  the  United  States,  and  only  those  qualified  to  assert  a  settlement  claim 
to  the  land  so  settled  upon  would  be  embraced  within  tbe  protection  of  said  section. 
It  can  not  be  presumed  that  Congress  meant  to  except  from  tbe  grant  all  lands  that 
might  be  in  the  occupancy  of  persons  without  regard  to  their  qualiiicatiims  to  make 
entry  at  the  time  under  the  geuurni  land  laws. 

It  not  having  been  shown  that  Valentine  was  qualified  to  assert  a 
settlement  claim  at  the  date  of  the  definite  location  of  the  road,  it  is 
held  that  the  case  as  made  is  not  suthcieiit  to  entitle  Smith  to  the 
benefits  of  the  act  of  February  8,  1887. 

In  this  view  it  is  not  necessary  to  pass  on  the  question  as  to  the 
effect  of  the  act,  supra,  on  lands  for  which  i)atent  had  issued. 

The  decision  appealed  from  is  affirmed. 


REPAYMEXT-ENTRY    ERRONEOUSTA'    C:AXC:EI.ED. 

Thomas  Hammokd. 

The  statu tt)ry  provisions  regulating  repaynioiit  do  not  include  the  erroneous  can- 
cellation of  an  entry  among  the  cases  whore  a  return  of  the  purchase  money  may 
be  made. 

Secretory  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March  19, 
(W.  V.  D.)  IHUS.  (E.  B.,  Jr.) 

This  is  an  appeal  by  Thomas  Hammond,  as  assignee  of  Clarence  B. 
Kiggs,  from  the  decision  of  your  office  dated  July  3,  1896,  denying  the 
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application  of  the  former,  filed  June  10, 189G,  for  repnymentof  pait'hase 
money  in  the  matter  of  canceled  timber  land  cash  entry  No.  2074,  made 
by  the  latter  Septeniber  10,  1883,  for  the  SW.  J  of  section  8,  T.  0  N.,  E. 
3  W.,  Oregon  City,  Oregon,  land  district. 

It  appearing  from  evidence  adduced  at  a  hearing  had  in  June,  1885, 
that  Riggs  had  conveyed  the  land  on  August  25, 1883,  sixteen  days 
prior  to  the  entry,  that  the  entry,  tiiough  in  the  name  of  Riggs,  was  in 
fact  completed  by  another  party,  and  that  the  land,  ''when  cleared  of 
its  timber,  would  be  agricultural  land  and  tit  for  cultivation,'^  your 
office,  on  August  27, 1886,  held  the  entry  for  cancellation  on  the  ground 
that  it  was  ^Mllegal  and  fraudulent."  On  appeal  by  Uammond  the 
Department,  on  March  17,  1888  (unreported),  finding  the^facts  to  be  as 
stated  by  your  office,  affirmed  its  decision.  The  entry  was  accordingly 
canceled  April  6,  1888. 

The  application  for  repayment  was  denied  on  the  ground  that  the  law 
governing  the  return  of  purchase  money  does  not  apply  to  a  ease  of 
this  character.  The  appeal  contends  that  Kiggs  had  not  conveyed  the 
land  and  that  the  entry  was  not  completed  by  another  person  as  fonnd 
by  your  office  and  the  Department,  and  that  under  the  decision  of  the 
supreme  court  in  Budd  et  at.  v.  The  United  States  (144  U.  S.,  164),  it  is 
uo  bar  to  the  allowance  of  a  timber  land  entry  that  the  land  when 
cleared  of  its  timber  would  be  fit  for  agriculture.  If  these  contentions 
were  all  well  taken,  they  might  justify  the  conclusion  that  the  entry 
was  erroneously  canceled,  and  if  the  land  was  still  public  land  and  there 
were  no  adverse  rights  thereto,  might  warrant  the  reinstatement  of  the 
entry,  but  they  would  present  no  lawful  ground  for  repayment  of  pur- 
chase money.  Money  can  not  be  repaid  from  the  public  treasury  with- 
out express  authority  of  law. 

Section  2362  Revised  Statutes  authorizes  the  repayment  of  money 
paid  for  lands  "erroneously  sold  by  the  United  States,  so  that  from  any 
cause  the  sale  can  not  be  confirmed,"  and  the  second  section  of  the  act 
of  June  16, 1880  (21  Stat.,  287),  authorizes  repayment  of  "the  fees  and 
commissions,  amount  of  purchase  money,  and  excess  paid''  in  cases  of 
entries  of  public  lands  "where,  from  any  cause,  the  entry  has  been 
erroneously  allowed  and  can  not  be  confirmed";  but  these  provisions 
of  law  do  not,  according  to  the  a])plicant's  own  contention,  apply  to 
his  case.  His  contention  is  that  the  entry  was  properly  allowed  and 
erroneously  canceled.  There  is  no  law  authorizing  repayment  in  such  a 
case.  Upon  the  face  of  the  papers  the  entry  was  properly  allowed.  It 
was  only  as  the  result  of  a  hearing  that  it  was  determined  that  its 
allowance  was  fraudulent. 

Whether  or  not  the  judgment  of  cancellation  was  warranted  by  the 
law  and  the  fa^ts,  is  not  now  an  open  question.  Such  judgment  is  res 
judicata.  See  in  this  connection  the  case  of  Falk  Steinhardt  (25  L.  !>., 
210).    The  decision  of  your  office  is  affirmed. 
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AMENDMEK^TS    TO    RULES    AND    REGULATIONS    GOVERNING    FOREST 

RESERVES. 

ClECULAB. 

Department  of  the  Interior, 

General  Land  Office, 

Wa8hingto7i^  D.  C,  March  21^  1S98. 

The  followiDg  amendments  and  additions  to  the  rales  and  regalations 
governing  forest  reserves,  issued  June  30,  1897,  (24  L.  D.,  588)  are 
hereby  prescribed  and  promulgated : 

Paragraph  11  is  amended  to  read  as  follows: 

11.  The  right  of  way  in  and  across  forest  reservations  for  irrigating 
canals,  ditches,  flumes  and  pipes,  reservoirs,  electric  power  purposes, 
and  for  pipe  lines,  will  be  subject  to  existing  laws  and  regulations;  and 
the  applicant  or  applicants  for  such  right  will  be  required,  if  deemed 
advisable  by  the  Gouimissioner  of  the  General  Land  Office,  to  give  bond 
in  a  satisfactory  surety  company  to  the  government  of  the  United 
States,  to  be  approved  by  him,  such  bond  stipulating  that  the  makers 
thereof  will  pay  to  the  United  States  for  any  and  all  damage  to  the 
public  lands,  timber,  natural  curiosities  or  other  public  property  on 
such  reservation  or  upon  the  lands  of  the  United  States,  by  reason  of 
such  use  and  occupation  of  the  reserve,  regardless  of  the  cause  or  cir- 
cumstances under  which  such  damage  may  occur. 

Paragraph  27  is  amended  to  read  as  follows: 

27.  Within  thirty  days  after  notice  to  a  bidder  of  an  award  of  tiniber 
to  him,  payment  must  be  made  in  full  to  the  receiver  for  the  timber  so 
awarded;  or  equal  payments  therefor  maybe  made  in  thirty,  sixty  and 
ninety  days  from  date  of  such  notice,  at  the  option  of  the  purchaser* 
The  purchaser  must  have  in  hand  the  receipt  of  the  receiver  for  each 
payment  before  he  will  be  allowed  to  cut,  remove,  or  otherwise  dispose 
of  the  timber  covered  by  that  payment.  The  timber  must  all  be  cut 
and  removed  within  one  year  from  the  date  of  the  notice  by  the  receiver 
of  the  award;  failing  to  do  so,  the  purchaser  will  forfeit  his  right  to  the 
timber  left  standing  or  unremoved  and  to  his  purchase  money :  provided^ 
that  the  limit  of  one  year  herein  named  may  be  extended  by  the  Com- 
missioner of  tlie  General  Land  Office,  in  his  discretion,  upon  good  and 
sufficient  reasons  tor  such  action  being  shown. 

The  following  additional  regulations  are  prescribed: 

32.  In  order  to  meet  tlie  necessities  of  i)ersons,  firms,  companies,  or 
corporations,  whose  business  requires  a  large  and  continuous  supply  of 
timber,  it  is  hereby  provided  that  where  the  annual  consumption 
exceeds  one  million  feet  of  timber,  board  measure,  application  for  the 
succeeding  year's  supply  may  be  made  in  time  to  permit  the  appraise- 
ment and  sale  of  the  timber  desired  six  months  in  advance  of  its  actual 
need. 


422  DECISIONS    RELATING   TO    THE    PUBLIC    LANDS. 

33.  Where  timber  has  been  appriiised  and  advertised  for  sale  and  no 

satisfactory  bid  has  been  offered,  a  new  appraisement  and  sale  may  be 

ordered,  from  time  to  time,  until  an  appraisement  and  sale  has  been 

made,  which  shall  receive  the  approval  of  the  Gommissioner  of  the 

General  Land  Office. 

BiNGER  Hermann, 

Commig»ioner. 
Approved,  March  21,  1898. 

0.  N.  Bliss, 

Secretary. 


RAILROAD  grant-withdrawal  OX  GKNERAI-  ROUTE. 

Northern  Pacific  K.  R.  Co.  (On  Review). 

The  departmental  decision  of  April  13,  1895,  20  L.  D.,  332,  holding  that  the  with- 
drawal OD  general  route  fur  the  benefit  of  the  Northern  Pacific  grant  is  no  bar 
to  the  establisliment  of  an  Indian  reservation  Tvitbin  tbe  limits  of  such  witb- 
drawalj  adhered  to  on  review. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March  23^ 

(W.V.D.)  1898.  (F.W.C.) 

With  your  office  letter  "F"  of  May  31, 1805,  was  forwarded  a  motion, 
filed  on  behalf  of  the  Northern  Pacific  Railroad  Company,  for  review 
of  departmental  decisioti  of  April  13,  1895  (20  L.  D.,  332),  in  which  it 
was  held  that  (syllabus): 

The  withdrawal  on  general  route  for  tbe  benefit  of  the  Northern  Pacific  grant  is 
*'from  sale,  entry,  and  preemption"  only,  and  does  not  debar,  within  its  limits,  the 
executive  from  tbe  exercise  of  its  ordinary  autbority  in  tbe  establishment  of  an 
Indian  reservation;  and  lands  within  said  limits,  so  reserved  at  date  of  definite 
location  are  excepted  from  the  operation  of  the  grant,  and  revert,  to  the  public 
domain  on  cession  thereof  by  tbe  Indians: 

and  the  Department  refused  to  disturb  the  previous  directions  given 
by  your  office,  instructing  the  local  officers  to  dispose  of  the  lands 
within  the  ceded  portion  of  the  Coeur  d'Alene  reservation  without 
regard  to  the  claim  of  the  Northern  Pacific  Railroad  Company  to  the 
odd  numbered  sections. 

The  said  motion  was  entertained  March  3,  1897,  and  on  April  6th 
following,  counsel  asked  that  the  case  be  decided  on  briefs  theretofore 
filed. 

The  Northern  Pacific  Railroad  Company  filed  in  the  United  States 
circuit  court  for  the  district  of  Idaho,  northern  division,  a  bill  of  com- 
plaint against  the  settlers  upon  the  odd  numbered  sections  within  the 
ceded  portion  of  the  C(i?ur  d'Alene  reservation,  alleging  ownership 
thereof  under  its  grant  substantially  as  claimed  in  this  motion  for 
review,  and  sought  to  enjoin  the  settlers  from  exercising  the  rights 
asserted  by  them  to  such  lands  under  their  settlement  claims. 

Upon  a  hearing,  the  circuit  court  refused  the  injunction,  deciding 
against  the  company's  contention. 
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The  company  appealed  to  the  circuit  court  of  appeals  for  the  ninth 
circuity  but  thereafter  withdrew  its  appeal,  thus  acquiescing  in  the 
decision  of  the  circuit  court.    (82  Fed.  Rep.,  1004.) 

After  careful  conHideration  of  the  argument  filed  in  support  of  the 
motion  for  review  the  previous  decision  of  this  Department  is  adhered 
to  and  the  motion  is  accordingly  denied  and  herewith  returned  for  the 
files  of  your  office. 


CLASSIFICATION  OF  LANDS-ACT  OF  FEBRUARY  ««,  1895. 

INSTEUOTIONS, 

lu  classifying  nnsurveyeil  lands  under  the  act  of  February  26, 1895.  where  the  entire 
area  of  the  tract,  as  designated  by  natural  or  artificial  boundnrics,  is  of  the  same 
character,  the  classification  should  be  made  without  reference  to  the  particular 
section. 

Secretary  Bliss  to  the  Commissioner  of  the  Geiieral  Land  Office,  March  ^3, 
(W.V.D.)  1898.  '  (E.F.B.) 

The  Department  is  in  receipt  of  your  letter  of  February  23,  1898, 
submitting  for  my  approval  list  of  lands  elassilied  during  the  month  of 
October  1897,  in  the  Missoula  land  district,  Montana,  under  the  ixct  of 
February  26, 1895  (28  Stat.,  683). 

The  list  embraces  the  entire  area  of  unsurveyed  laud  included  within 
exterior  limits  determined  by  given  distances  from  a  corner  established 
by  a  government  survey. 

In  view  of  the  fact  that  the  classification  of  even  section.s  will  have 
to  be  noted  upon  the  tract  books  of  your  office,  and  of  the  local  office, 
involving  considerable  ad<litional  work,  and  may  also  involve  the  right 
of  persons  to  enter  said  lauds  under  the  agricultural  laws,  and  the 
right  of  the  State  to  sections  16  and  36,  you  ask  to  be  fully  instructed 
in  the  premises. 

The  classification  of  unsurveyed  lands  in  the  manner  shown  by  the 
report  of  the  commissioners,  is  not  contrary  to  any  i^rovision  of  the 
act  of  February  26,  1895,  or  of  the  instructions  of  the  Department 
issued  at  various  times  for  the  guidance  of  the  commissioners  in  the 
performance  of  their  duties,  imposed  by  said  act. 

The  purpose  of  the  act  was  to  facilitate  the  adjustment  of  the  grant 
to  the  Northern  Pacific  Railroad  Company,  by  enabling  the  Secretary 
of  the  Interior  to  ascertain,  without  delay,  what  lands  within  the 
limits  of  the  grant  to  said  company  in  the  States  of  Montana  and 
Idaho  were  mineral  in  character,  and  excepted  from  the  operation  of 
the  grant. 

The  approval  by  the  Secretary  of  the  Interior  of  the  classification  of 
lands  made  by  the  commissioners,  under  tlie  provisions  of  said  act 
shall  be  considered  final  only  so  far  as  it  affects  the  right  of  the  rail- 
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road  oompany  under  its  grant,  but  as  said  by  the  Department  in  the 
letter  of  November  30, 1897  (25  L.  D.,  446), 

it  does  not  prevent  other  disposition  of  the  laud,  where  returned  as  uiineral,  shonld 
subsequent  investigution  prove  the  tracts  to  be  not  mineral  in  character,  and  an 
entryman  making  entry  of  such  lands  under  the  mineral  laws  should  establish  the 
mineral  character  the  same  as  though  such  classiti cation  had  uot  been  made. 

A  mineral  return  by  the  commissioners  would  not,  therefore,  prevent  your  offiee 
from  making  such  disposition  of  the  laud  as  is  proper  upon  a  subsequent  showing  as 
to  its  character,  but  the  classification  should  be  considered  as  of  the  same  effect  as 
the  return  of  mineral  lauds  made  by  the  government  surveyor. 

The  instructions  of  June  25, 1895  (20  L.  D.,  571),  did  not  abrogate  any 
part  of  the  original  instructions  of  April  13, 1895  (20  L.  D.,  350),  bat 
were  supplemental  thereto.  As  the  purpose  of  the  attt  was  to  provide 
solely  for  the  classiiication  of  the  odd  numbered  sections  within  the 
limits  of  the  grant,  the  commissioners  were  so  instructed,  but  it  was 
only  intended  that  they  should  be  restricted  to  the  examination  of  the 
odd  sections  in  cases  where  the  mineral  character  of  such  sections 
could  be  satisfactorily  ascertained,  without  resorting  to  an  examination 
of  the  adjacent  land.  Otherwise  they  were  required  to  take  into  con- 
sideration the  mineral  discovered  or  developed  on  adjacent  sections,  or 
its  geological  formation  for  the  purpose  of  ascertaining  the  true  char- 
acter of  the  odd  section. 

These  instructions  were  not  intended  to  control  in  the  examination 
of  unsurveyed  lands,  because  the  locus  of  the  odd  sections  could  not 
be  definitely  ascertained  until  after  survey,  and  hence  the  act  provides 
that 

if  the  lands  examined  are  not  surveyed,  classification  shall  be  made  by  tractaof  sach 
extent,  and  designated  by  such  natural  or  artitioial  boundaries  to  identify  them,  as 
the  coniniiRsioners  may  determine. 

The  examination  and  classification  of  the  commissioners,  was  made 
in  the  manner  directed  by  the  act.  When  the  entire  area  of  any  tract 
of  unsurveyed  land  designated  by  such  natural  or  artificial  boundaries 
as  may  be  readily  identified,  is  of  the  same  character,  the  classification 
should  be  made  without  reference  to  the  particular  section.  Any  other 
course  would  uot  only  involve  a  loss  of  time,  and  much  unnecessary 
labor  and  expense,  but  it  would  also  be  impossible  to  designate  accu- 
rately the  actual  lines  of  the  odd  sections. 

The  only  objection  that  can  be  urged  to  the  approval  of  the  rei>ort  of 
the  commissioners  is  the  uncertainty  of  the  locus  of  the  first  mentioned 
tract.  It  starts  from  a  common  corner  of  a  government  survey  which, 
they  state,  has  not  been  accepted  or  approved.  The  report  is  therefore 
returned  to  your  office,  and  you  are  directed  to  suspend  action  thereon 
until  a  definite  starting  point  has  been  established,  either  by  the 
approval  of  said  survey  or  otherwise,  which  will  -accurately  designate 
the  land  classified. 
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KEPAYMENT-MORTGAGEE-ASSIGNEE. 

California  Mortgage,  Loan  and  Trust  Co.  (On  IIeview). 

In  the  case  of  a  mortgage  executed  prior  to  the  caucellation  of  the  entry  ooveiing 
tbe  landy  and  a  deed  made  to  the  mortgagee  after  such  cancellation,  for  the  pur- 
pose of  giving  additional  effect  to  the  mortgage,  the  holder  of  such  couveyances 
may  be  regarded  as  an  aBsignee  within  the  m^aniug  of  the  act  of  June  16, 1880, 
and  as  stich  entitled  to  repayment. 

Secretary  Blus  to  the  Co^nmissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  23,  1898.  (G.  B.  G.) 

By  departmental  decision  of  March  15,  18  7  (24  L.  D.,  246),  tbe 
application  of  The  California  Mortgage,  Loan  and  Trust  Company,  for 
the  repaynaent  of  the  snm  of  four  hundred  dollars  paid  to  the  United 
States  by  William  B.  Stewart,  upon  making  his  pre  emption  cash  entry 
of  the  NE.  i  of  Sec.  33,  T.  4  8.,  R.  1  E.,  I^s  Angeles  land  district, 
California,  was  denied. 

It  appeared  that  said  cash  entry  was  made  January  12,  1889,  and 
canceled  on  March  31,  181)0,  because  the  land  had  been,  by  executive 
order  of  June  19,  1883,  reserved  from  entry,  for  the  benefit  of  the 
Mission  Indians;  that  on  November  27,  1893,  said  company,  claiming 
as  mortgagee,  applied  to  have  tbe  entry  reinstated,  which  application 
was  denied.  Thereupon,  the  company  made  application  for  repayment 
of  the  purchase  money,  and  tiled  therewith  a  certified  copy  of  the 
receiver's  receipt;  the  affidavit  of  the  vice-president  and  general 
manager  of  the  company,  setting  forth  that  said  company,  on  July  28, 
1889,  loaned  to  said  Stewart  the  sum  of  one  thousand  dollars,  receiving 
as  security  for  such  loan  a  mortgage  on  the  land;  a  deed  of  bargain 
and  sale  dated  May  4,  1894,  from  Stewart  to  the  company,  duly 
recorded;  a  quit  claim  deed  from  the  company  to  the  United  States; 
and  an  assignment  by  Stewart  to  the  company  of  all  right,  title  and 
interest  in  the  money  paid  by  him  to  the  United  States  for  the  land  in 
controversy. 

In  its  decision  of  March  15,  1897,  supruj  the  Department  held  that 
a  mortgagee  is  not  an  assignee  within  the  intent  and  meaning  of  the  act 
of  June  10,  1880  (21  Stat.,  287),  providing  for  repayment,  if  the  mort- 
gage is  merely  a  lien  on  the  land,  that  the  right  of  assignees  to  repay- 
ment is  limited  to  assignees  of  the  land,  and  does  not  extend  to  one 
holding  an  assignment  of  ihe  claim  for  the  money  paid  on  the  entry, 
and  that  no  right  of  repayment  is  acquired  by  an  assignee  whose 
interest  in  the  land  is  not  obtained  until  after  the  cancellation  of  the 
entry. 

A  motion  for  review  of  this  decision  was  filed  by  the  company,  and 
on  June  22, 1897,  on  examination  of  said  motion,  action  thereon  was 
deferred  for  thirty  days, 

to  allow  the  California  Mortgage,  Loan  and  Trust  Company  to  produce  and  file  the 
mortgage  deed  aforesaid,  or  a  duly  certified  copy  thereof  from  the  official  records  of 
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Riverside  county,  California,  and  to  show  )>y  proper  evidence  the  relation,  if  any. 
whinh  the  said  mortj^a^e  and  the  indebtedness  thereby  secured  bear  to  said  deed  of 
bargain  and  sale  and  said  assignment;  and  to  show  by  satisfactory  evidence  who  is 
the  present  holder  and  owner  of  said  mortgage  and.  the  indebtedness  thereby  secnred. 

In  response  to  this,  the  company  on  July  22,  1807,  filed  in  the  Deiiart- 
ment  a  certified  copy  of  the  mortgage  referred  to,  and  the  affidavit  of 
E.  J.  Swayne,  the  vice  president  and  general  manager  of  the  conipaDy, 
wherein  it  is  stated  that  the  company  loaned  to  said  Stewart  one 
thousand  dollars,  on  the  28th  day  of  Jane,  1889,  to  secure  which  said 
mortgage  was  executed,  that  the  deed  made  by  said  Stewart,  on  the 
4th  of  May,  1894,  was  without  consideration,  except  the  original  indebt- 
edness evidenced  by  the  mortgage,  and  that  the  real  object  and  pur- 
pose of  such  conveyance  was  to  more  fully  protect  and  indetunify  said 
company  against  loss  than  could  otherwise  be  done  by  the  mortgage. 
It  is  further  stated  that  Stewart  is  and  has  been  tor  a  long  time  insol- 
vent; that  he  has  never  paid  any  part  of  said  mortgage — either  princi- 
pal or  interest;  that  the  California  mortgage.  Loan  and  Trust  ('onipany 
is  still  the  owner  of  said  mortgage,  and  is  entitled  to  the  principal  debt, 
with  interest  thereon  from  June  28, 1889,  to  the  present  time. 

The  mortgage  referred  to  bears  evidence  of  having  been  execnte<i  on 
June  28,  1889,  and  appears  to  have  been  lodged  for  record  on  that  day 
and  duly  recorded. 

Enough  is  shown  in  regard  to  the  whole  transaction  to  authorize  the 
finding  that  the  company  loaned  Stewart  one  thousand  dollars,  on  the 
28th  day  of  June,  1889,  on  the  faith  of  his  final  certificate,  taking  a 
mortgage  upon  the  land  to  secure  payment,  and  that  after  the  cancel- 
lalion  of  the  entry,  the  company  took  a  deed  from  Stewart  to  the  land 
and  an  assignment  of  his  claim  against  the  United  Stat<?s  for  repay- 
ment of  the  purchavse  money. 

The  bona  fideft  of  the  whole  transaction  seems  to  be  altogether  free 
from  doubt,  and  the  only  question  left  for  determination  is,  whether 
the  law  authorizes  a  repayment  of  the  money  to  the  company. 

Section  2  of  the  act  of  June  16,  1880  (21  Stat.,  287),  provides  that: 

In  all  cases  where  homestead  or  timber- culture  or  desert-land  entries  or  other 
entries  of  pnblio  lands  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or 
where  from  any  cause  the  entry  has  been  erroneously  allowed  and  can  not  be  con- 
firmed, the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assignees,  the  fees  and  commissions,  amount  of  par- 
ohnse  money  and  excess  paid  upon  the  same,  upon  the  surrender  of  the  dnplicate 
receipt  and  the  execution  of  a  proper  relincpiishment  of  nil  claims  to  said  laod, 
whenever  such  entry  shall  have  been  duly  canceled  by  the  Commissioner  of  the 
General  Laud  Office. 

This  entry  was  erroneously  allowed,  could  not  be  confirmed,  and  has 
been  canceled.  It  is  therefore  a  case  in  which  repayment  is  directed 
to  be  made  to  the  entryman '*or  to  his  heirs  or  assignees,"  upon  the 
surrender  of  the  duplicate  receipt  and  the  execution  of  a  proper  relin- 
quishment of  all  claims  to  said  laud. 

It  is  believed  that  the  California  Mortgage,  liOan  and  Trust  Com- 
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paiiy  i»  such  (in  assignee.  If  it  be  conceded  that  a  mortgagee  is  not  an 
assignee  within  the  meaning  of  this  statute,  and  that  the  right  of 
repayment  is  restricted  to  assignees  of  the  land  and  does  not  extend 
to  assignees  of  only  the  chiim  for  money  paid :  and  if  it  be  conceded 
that  the  right  of  repayment  is  acquired  by  an  assignee  whose  interest  in 
the  land  18  not  obtained  until  after  the  cancellation  of  the  entry,  it  does 
not  follow  that  the  claim  of  this  company  should  be  denied.  Inasmuch 
as  the  deed  executed  by  Stewart  to  the  company  in  1894  grew  out  of  and 
was  the  couRummation  of  the  mortgage  transaction,  it  should  be  treated 
as  giving  additional  effect  to  the  mortgage,  which  antedated  the  can- 
cellation of  the  entry,  and  as  converting  the  mortgage  lien  into  a  claim 
to  the  land  itself  in  so  far  as  Stewart  or  any  assignee  of  his  could  have 
such  a  claim  after  cancellation  of  the  entry. 

The  entryman  cannot  make  application  for  repayment,  because  he 
has  parted  with  whatever  claim  he  had,  both  to  the  land  and  the  money 
paid. 

The  company  having  surrendered  Stewart's  duplicate  receipt  and 
executed  a  proper  relinquishment  of  all  claims  to  the  land,  all  the 
requirements  ot  the  statute  appear  to  have  been  met. 

Departmental  decision  of  March  15,  1897,  is  hereby  vacated,  your 
office  decision  ai>i)ealed  from  is  reversed,  and  the  case  is  returned  for 
repayment  of  the  money  applied  for. 


HOMESTEAD  EXTRY-REINSTATEMEXT. 

John  F.  Neighbouks. 

Ad  entry  caucelud  with  the  view  to  allowing  the  entryman  to  make  a  second  entry 
may  be  reinstated,  where  on  account  of  poverty  he  is  unable  to  make  the  second 
entry,  and  his  good  faith  is  manifest. 

Secretary  Blisn  to  the  Commusioner  of  the  General  Land  Office^  March  ^3^ 

(W.  V.  D.)  1S98,  (H.  G.) 

John  F.  iTeighbours  made  homestead  entry,  September  13,  1S93,  for 
the  8E.  i  of  Sec.  34,  T.  13  N.,  K.  U  W.,  in  tlie  Oklahoma  land  district, 
Oklahoma.  The  local  office,  on  April  23,  1896,  transmitted  the  appli- 
cation of  the  entryman  for  a  second  homestead  entry  for  the  E.  J  of  the 
J?  W.  J  and  lots  1  and  2  of  Sec.  31,  T.  13  N.,  R.  14  W.,  in  the  same  land 
district.  This  application  was  allowed  by  your  office,  June  0,  1890, 
upon  condition  that  the  application  should  be  amended  by  inserting 
the  correct  description  of  the  tract,  and  by  changing  the  orthography 
of  the  applicant's  name  to  conform  to  that  of  the  original  entry,  which 
was  canceled  at  the  time  of  granting  the  application  to  make  second 
entry. 

The  applicant  informed  your  office  that  he  had  been  misinfornied  by 
counsel,  and  understood  that  he  would  not  be  compelled  to  pay  the  fees 
and  commissions  for  the  entry  of  the  second  tract,  and  as  he  was 
unable  to  meet  the  same,  asked  to  have  his  original  entry  re-instated. 
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Tbis  application  was  denied  by  your  office,  August  8, 1896,  ou  the 
ground  that  from  the  applicant's  previous  showing  it  appeared  that  he 
would  be  unable  to  comply  with  the  homestead  laws  ou  the  land 
covered  by  his  previous  entry.    Neighbours  appeals  to  the  Department. 

There  can  not  be  much  doubt  that  the  applicant's  reason  for  aban- 
doning his  application  for  second  entry  was  his  poverty,  for  it  appears 
incredible  that  he  should  have  abandoned  his  claim  to  the  more  fertile 
tract,  embraced  in  his  application  for  a  second  entry,  which  had  been 
granted  to  him,  for  any  reason  than  that  advanced  by  him — ^his  inability 
to  pay  the  sum  required  to  meet  the  fees  and  commissions  of  the  local 
office. 

It  appears  from  his  letters  written  to  the  Department  and  to  your 
office  that,  although  the  land  embraced  in  his  original  entry  is  situated 
among  sand-hills  and  is  not  wliolly  susceptible  of  cultivation,  the 
applicant  has  cultivated  some  thirty  acres  of  the  tract,  and  has  made 
improvements  in  the  shape  of  a  dwelling,  barn,  and  other  farm  bnild- 
ings,  has  dug  a  well  from  which  he  obtained  water,  and  has  re^idecl  on 
the  tract  for  three  years  prior  to  his  application  for  second  entry,  and 
is  now  residing  thereon  with  his  family,  consisting  of  a  wife  and  three 
children.  He  claims  that  in  spite  of  his  crippled  condition,  having 
lost  the  use  of  one  arm,  he  has  expended  much  toil  and  labor  upon  his 
original  claim,  and  ought  not  now  to  be  deprived  of  it,  because  bis 
lack  of  means  ])revented  him  from  i)erfecting  his  application  for  a 
second  entry.  It  seems  a  great  hardshi[)  in  this  case  to  deprive  the 
applicant  of  the  fruit  of  his  years  of  toil  in  struggling  to  obtain  a 
home  under  such  discouraging  circumstances.  It  is  true,  that  it  ap|)ears 
from  his  ap))lication  to  make  second  entry  that  the  soil  of  tlie  tract 
entered  by  him  is  barren  and  can  not  be  successfully  cultivated,  but 
his  subsequent  efforts  in  lUrming  the  tract  have  been  fairly  successfdl 
and  have  resulted  in  the  cultivation  of  thirty  acres  or  more.  He  is  now 
content  to  remain  upon  the  tract  entered  by  him,  and  confidently 
expects,  with  apparent  good  reason,  to  support  his  family  thereon. 
He  claims  that  he  was  misled  into  making  his  application  for  a  second 
entry  by  the  representations  of  the  cattle  owners  in  the  vicinity,  in  the 
midst  of  whose  range  his  original  entry  was  located,  and  also  by  his 
attorney,  who  informed  him  that  he  could  make  the  propose<l  exchange 
without  further  payment  of  fees  and  commissions. 

He  was  allowed  sixty  days  within  which  to  make  his  second  entry 
by  your  office,  but  without  awaiting  the  expiration  of  this  perioil,  his 
original  entry  was  canceled.  This  cancellation  was  premature,  as  the 
original  entry  should  have  been  ]>ermitted  to  stand  until  the  second 
entry  was  consummated.  The  excuse  of  the  applicant  that  his  lack  of 
means  prevented  his  consummation  of  his  second  entry  is  sufficient, 
and  in  the  opinion  of  the  Department  his  original  entry  should  be 
reinstated. 

The  decision  of  your  office  is  reversed,  and  the  original  entry  of  the 
applicant  will  be  reinstated. 
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RA1LROAl>  GRAXT-TNDEMNITY  SELECTIONS- SPECIFICATION  OF  LOSS. 

St.  Paul,  Minneapolis  and  Manitoba  Ky.  Co.  r.  Lambe(jk. 

Indemnity  selections,  acconipauied  by  (lonignations  of  loss  iu  bnlk,  made  prior  to 
the  decision  in  the  La  Bar  case^  operate  to  protect  the  right  of  the  conipnuy,  as 
against  subsequent  applications  to  enter,  Hlod  prior  to  said  decision  and  the 
rearrangement  of  losses  in  accordance  therewith. 

The  failure  of  the  company  (o  rearrange  its  losses  within  the  time  specified  iu  said 
decision  is  a  matter  between  the  government  and  the  company,  and  cannot 
operate  to  the  advantage  of  one  whose  settlement  and  application  to  enter  were 
made  at  a  time  when  the  lands  were  withdrawn  and  embraced  within  a  pending 
selection  made  prior  to  said  decision,  and  where  before  any  steps  were  taken  by 
the  government  looking  toward  the  disposition  of  the  land  the  company  had 
complied  with  the  requirements  of  said  decision. 

Secretary  Bliss  to  the  Commissioner  of  tike  General  Land  Office^  March 
(W.  V.  D.)  24, 1898.  (G.  B.  U.) 

The  land  involved  in  this  case,  lots  16  and  17  of  Sec.  7,  T.  122  N., 
K.  31  W.,  St.  Cloud  land  district,  Minnesota,  is  within  the  indemnity 
limits  common  to  the  grants  for  both  the  main  line  and  the  St.  Vincent 
Extension  of  the  St.  Paul,  Minneapolis  and  Manitoba  railway;  was 
withdrawn  from  settlement  and  entry  February  6,  1872,  and  was 
included  in  the  company's  list  of  selections  made  on  account  of  the  St. 
Vincent  Extension,  filed  November  13,  1885.  This  list  contained  also 
a  list  of  lands  alleged  to  have  been  lost  to  the  grant  equal  in  amount 
to  the  selected  lands. 

On  September  3,  1891,  Joseph  Lambeck  presented  his  homestead 
application,  which  was  rejected  because  of  conflict  with  the  company's 
said  selection.  Accompanying  his  application  were  two  sworn  state- 
ments, made  by  him,  respecting  settlements  on  the  land  involved.  One 
is,  that  he  settled  in  the  month  of  September,  1887;  built  a  house 
thereon,  into  which  he  moved  his  family,  and  has  ever  since  continued 
to  reside.  The  other  statement  is,  that  during  the  years  1884,  1885,  and 
part  of  the  year  1886,  one  Pick  resided  on  said  land  with  his  family,  and 
claimed  the  same  as  his  homestead,  and  that  in  1886  said  Pick  aban- 
doned the  land. 

On  the  appeal  of  Lambeck  to  your  office  from  the  denial  of  his  said 
application,  the  company's  indemnity  selection  of  the  land  involved 
was  held  for  cancellation,  with  a  view  to  allowing  the  homestead  appli- 
cation of  Lambeck. 

The  company  appealed  to  the  Department,  and,  by  departmental 
decision  of  February  17, 1896  (22  L.  D.,  202),  your  said  office  decision 
was  reversed,  and  it  was  held  (syllabus): 

Indemnity  selections,  accompanicMl  by  designation  of  loss  iu  bulk,  uinde  prior  to 
the  specific  departmentiil  requirement  that  lost  lands  should  be  arranged  tract  for 
tract  with  the  lands  selected,  operate  to  protect  the  right  of  the  company  as  against 
subsequent  applicntions  to  enter,  made  prior  to  said  requirement  and  the  re-arrange- 
ment of  losses  in  accordance  therewith. 
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In  said  decision  it  was  said: 

Under  the  directions  given  by  this  Department  in  its  decision  in  the  case  of  La 
Bar  r.  Northern  Pacific  R.  R.  Co.  (17  L.  D.,  406),  this  company  was,  daring  the  month 
of  December,  1893,  called  upon  to  re-arrange  its  indemnity  selections  ao  as  to  desig- 
nate, tract  for  tract,  the  lands  lost  in  place,  in  lieu  of  which  selections  had  been 
made.  Acting  under  this  call  the  company  on  June  6,  1894,  tiled  its  re-arranged  list 
in  which  the  same  losses  were  used,  but  re-arranged  to  show  the  losses  tract  for 
tract  with  the  lands  selected  in  its  list  filed  November  13, 1885. 

Your  otSce  decision  holds  that  the  company's  selection  as  originally  presented  was 
invalid,  and  recognizes  the  intervening  right  of  Lambeck. 

Prior  to  the  decision  of  this  Department  in  this  case  of  La  Bar  v.  Northern  Pacific 
R.  R.  Co.,  supra,  there  was  no  specific  requirement  that  the  lost  lands  should  be 
arranged  tract  for  tract  with  the  selected  lands,  the  circular  of  1879  merely  requir- 
ing the  designation  of  losses  made  the  bases  for  the  selections. 

I  am  therefore  of  opinion  that  the  company's  rights  were  duly  protected  under  the 
selection  as  made  in  1885,  and  as  they  have  since  complied  with  the  requirements  in 
re-arranging  their  losses  so  »s  to  show  a  specific  loss  for  each  tract  selected,  no 
rights  were  acquired  as  against  the  grant  by  the  presentiition  of  Lambeck's  applica- 
tion in  1891. 

A  motion  for  review  tbereof  was  filed  by  Lambeck  substantially  on 
two  grounds:  (1)  that  it  was  error  to  hold  that  prior  to  the  decision  in 
the  La  Bar  case,  there  was  no  specific  requirement  that  the  lost  lands 
designated  as  the  bases  of  indemnity  selections  should  be  arranged 
tract  for  tract  with  the  selected  lands,  and  (2)  that  this  company's 
re-arranged  lists  were  not  filed  within  the  time  allowed  under  the 
decision  in  the  La  Bar  case. 

This  motion  was  considered  by  the  Department  on  December  23, 181K» 
(23  L.  D.,  55!-*),  and  without  passing  directly  on  the  question  whether 
the  stateu)ent  that,  prior  to  the  decision  of  the  Department  in  the  La 
Bar  case,  there  was  no  specific  requiremeut  that  the  lost  lands  should 
be  arranged  tract  for  tract  with  the  selected  lands,  was  a  correct  one, 
it  was  said : 

In  eficct,  this  decision  held  that  where  the  company,  within  the  time  allowed 
under  the  direction  given  in  the  La  Bar  cane,  re-arranges  a  list  prior  to  said  order, 
the  rights  of  the  company  are  duly  protected,  and  date  back  to  the  filing  of  the 
original  list.  To  this  decision  the  Department,  after  due  consideration  of  the  mat- 
ter, adheres. 

It  was  further  held,  on  the  second  proposition,  however,  that  a  rail- 
road company  is  entitled  to  six  months  from  date  of  actual  notice  of 
the  order  issued  under  the  La  Bar  case  in  wliich  to  file  re-arranged 
indemnity  lists,  and  the  case  was  remanded  to  your  ofiice,  in  order 
that  the  fact  as  to  whetlier  said  company  re-arranged  its  lists  within 
six  months  from  the  receipt  of  such  notice  be  ascertained,  and  it  was 
directed  that  appropriate  action  to  that  end  be  taken,  and  the  case 
disposed  of  in  accordance  with  that  view. 

The  Department  now  has  the  report  of  your  office,  wherein  it  is  made 
to  appear  that  said  company  did  not  file  its  rearranged  lists  within  six 
months  from  actual  notice  of  the  requirements,  supra,  of  the  La  Bar 
case,  unless  the  company  is  entitled  to  the  benefits  of  the  additional 
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time  allowed  by  rule  97  of  tbe  Rules  of  Practice  for  the  transmission  ot 
certain  notices  by  mail.  Counsel  for  both  Lambeck  and  tlie  company 
have  been  beard  orally  on  the  questions  presented  since  your  said  office 
report  was  forwarded  to  the  Department. 

On  behalf  of  Lambeck,  it  is  insisted  that  the  statement  in  the  first 
departmental  decision  herein,  that  prior  to  the  decision  in  the  La  Bar 
case  there  was  no  specific  requirement  that  lost  lands  should  be 
arranged  tract  for  tract  with  selected  lands,  was  gross  error,  and  it  is 
submitted  that  said  statement  should  be  corrected,  generally,  because 
it  threatens  the  settlement  claims  of  hundreds  of  settlers,  and,  specific- 
ally, because  of  its  effect  on  this  case.  The  further  insistence  of  coun- 
sel for  Lambeck  is,  that  inasmuch  as  it  has  been  shown  that  the 
company  did  not  file  its  re-arranged  lists  within  six  months  from  date 
of  actual  notice  of  the  La  Bar  decision,  the  claim  of  Lambeck  must 
prevail,  in  accordance  with  the  rule  laid  down  in  the  decision  {supra) 
directing  the  investigation,  it  not  being  concedeil  that  rule  of  practice 
No.  97  is  applicable  to  a  case  of  this  character. 

On  tbe  other  hand,  it  is  admitted  by  counsel  for  the  company  that 
said  lists  were  not  filed  within  six  months  from  actual  notice  of  the 
order  in  the  La  Bar  case,  unless  the  company  is  given  the  benefit  of 
rule  97. 

In  the  matter  of  the  requirement  of  the  specification  of  losses  tract 
for  tract  with  the  selected  lands,  a  most  careful  examination  discloses 
that,  while  the  regulations  in  the  matter  of  selection  of  indemnity 
lands  were,  in  several  cases  decided  before  the  La  Bar  case,  construed 
to  require  such  an  arrangement  of  the  losses,  yet  this  requirement  was 
not  made  general  or  universal  until  the  decision  in  that  case;  further, 
the  previous  action  of  your  office  in  accepting  lists  without  requiring  a 
matching  of  the  losses  with  the  selections,  was  referred  to  in  that 
decision  and  recognition  thereby  given  to  such  lists  by  permitting  the 
companies  to  re-arrange  the  losses  previously  assigned  in  bulk. 

It  was  argued  by  counsel  for  Lambeck  that  prior  to  the  first  decision 
of  the  Department  in  tlie  case  at  bar,  it  had  been  held  by  the  Depart- 
ment that  an  assignment  of  losses  in  a  railroad  selection  in  bulk, 
equally  with  a  failure  to  assign  any  losses  whatever,  was  no  bar  to  the 
acquisition  of  settlement  rights,  in  the  absence  of  a  withdrawal,  but 
since  that  argument  was  made  said  counsel  has  filed  a  paper  with  this 
case  wherein  it  is  admitted  that  such  statement  was  error. 

A  distinction  has  always  been  made  between  cases  of  selections 
where  the  loss  was  assigned  in  bulk  and  where  no  loss  at  all  was 
assigned,  and  it  could  not  have  been  the  purpose  of  the  requirement 
made  in  the  La  Bar  decision  to  avoid  indemnity  selections  before  made 
upon  a  designation  of  the  losses  in  bulk  which,  as  before  stated,  had 
been  respected  by  your  office,  but  rather  to  require  of  the  companies  the 
performance  of  labor  thus  imposed  upon  your  office,  viz.,  the  matching 
of  the  losses  with  the  selections  when  it  came  to  the  submission  of 
clear  lists  for  departmental  approval. 
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lu  chaiigiug  a  practice  wliich  had  long  been  permitted  if  not  actively 
encouraged,  by  your  office,  it  would  have  been  altogether  ineqaitable 
to  have  jiermitted  the  intervention  of  adverse  claims  pending  a  revision 
of  lists  wliose  only  inttrniity  consisted  of  an  informality  which  had 
grown  embarrassing  to  a  safe  and  speedy  adjustment  of  railroad  grants. 
Hence  the  decision  in  the  case  at  bar,  that  indemnity  selections,  accom- 
panied by  designation  of  loss  in  bulk,  made  prior  to  the  decision  in  the 
La  Bur  case,  operated  to  protect  the  right  of  the  company  as  against 
subsequent  applications  to  enter,  made  prior  to  said  decision,  and  the 
re-arrangement  of  losses  in  accordance  therewith. 

The  Department  adheres  to  this  rule;  aud  the  remaining  question  is, 
whether  this  case  comes  within  it,  in  view  of  the  fact  that  the  adjust- 
ment was  not  made  within  six  months  from  date  of  at'tual  notice  of  the 
order  in  the  La  Bar  case. 

After  a  full  and  careful  examination  of  the  whole  subject,  the  con- 
clusion has  been  reached  that  this  is  a  question  wholly  between  the 
railroad  company  and  the  government. 

It  must  be  remembered  that  indemnity  selections  under  these  rail- 
road grants  are  generally  to  be  made  under  the  direction  of  the  Secre- 
tary of  the  Interior;  in  fact,  the  courts  have  held  that  until  approved 
by  the  Secretary  of  the  Interior  no  selection  has  been  made  within  the 
meaning  of  the  granting  act. 

The  companies  have  been  required  to  formally  select  lands  within 
the  indemnity  belt  and  their  rights  have  been  adjusted,  when  conflict 
occurred  with  the  claims  of  others,  upon  the  showing  made  as  to  the 
status  of  the  laud  at  the  date  of  the  initiation  of  such  adverse  claim. 

In  some  cases  the  lands  were  reserved  for  the  company  by  with- 
drawals, either  required  by  law  or  resting  upon  executive  action. 

In  the  present  case  the  act  making  the  grant  required  the  withdrawal 
of  the  indemnity  lands,  and  they  remained  in  reservation  until  restored 
May  22,  1890  (12  L.  D.,  541). 

At  the  date  of  Lambeck's  alleged  settlement  the  lands  were  so  with- 
drawn; further,  the  company  had,  prior  to  this  time,  presented  its 
selection  list  at  the  local  office  including  this  tract,  and  in  the  list 
assigned  tracts  as  lost  to  the  grant,  but  not  arranged  tract  for  tract 
with  the  lands  selected. 

Lambeck  is  presumed  to  have  had  full  knowledge  of  the  fact  that 
this  tract  was  claimed  to  be  needed  in  the  satisfaction  of  the  grant, 
both  at  the  date  of  his  settlement  and  the  tender  of  his  application  to 
make  entry,  and  said  selection  must  in  some  way  be  avoided  before 
recognition  can  be  given  to  his  claim. 

No  objection  is  made  to  the  selection,  otherwise  than  that  the 
company  was  tardy  in  re-arranging  the  losses  previously  assigned. 

Admitting  the  rearrangement  to  have  been  a  few  days  late,  it  can 
not  be  held  that  this  fact  in  anywise  influenced  Lambeck's  actions  in 
connection  with  the  tract,  for  he  had  long  prior  to  the  decision  in  the 
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La  Bar  case  settled  upon  aud  applied  for  the  tract.  His  application 
was  properly  rejected  for  conflict  with  the  pending  selection,  and  his 
pending  appeal  therefrom  only  entitled  him  to  a  judgment  upon  the 
question  as  to  the  correctness  of  the  action  then  taken.  He  is  not  in  a 
position  therefore  to  take  advantage  of  the  tardiness  on  the  part  of  the 
company  in  complying  with  the  terms  of  the  order  made  in  the  La  Bar 
case. 

True,  it  was  said  that  at  the  expiration  of  the  six  mouths,  if  a  par- 
ticular basis  had  not  been  assigned  in  the  manner  prescribed,  all  tracts 
formerly  claimed  would  "  be  disposed  of  under  the  terms  of  the  order 
restoring  indemnity  lands  without  regard  to  such  previous  claim."  It 
might  also  be  admitted  that  the  land  department  would  have  been 
authorized  to  so  dispose  of  them  after  the  expiration  of  the  six  mouths. 
This  was  not  done,  aud  before  any  steps  were  taken  looking  to  the  dis- 
position of  the  land,  the  company  had  complied  with  the  order. 

Upon  what  reasonable  ground,  then,  can  the  company's  claim  be 
avoided,  especially  when,  as  in  the  case  of  this  grant,  it  is  well  known 
that  it  can  not  be  anything  like  satisfied  from  the  available  lands' 
within  its  indemnity  belt. 

For  the  reasons  given  the  previous  decision  of  the  Department  is 
adhered  to  and  Lambeck's  application  will  stand  rejected. 

In  this  view  discussion  of  the  applicability  of  rule  of  practice  No.  97 
is  not  necessary. 


Northern  Pacific  K.  R.  Co.  v.  Kemp. 

Motion  for  review  of  departmental  decision  of  January  11,  1898,  26 
L.  D.,  17,  denied  by  Acting  Secretary  Ryan,  March  25, 1898. 


Wilson  v.  Davis. 

Motion  for  review  of  departmental  decision  of  December  20, 1897,  25 
L.  D.,  514,  denied  by  Acting  Secretary  Ryan,  March  25,  1898. 


CONTESTANT— PREFERRED  RIGHT  OF  ENTRY— PRE-EMPTION. 

Williams  v.  Wingate. 

A  successful  coutestaut  who  secures  the  cancellation  of  an  entry  on  a  contest  begun 
prior  to  the  repeal  of  the  pre-emption  law^  but  not  concluded  until  thereafter, 
acquires  thereby  no  right  of  entry  under  the  pre-emption  law,  if,  prior  to  said 
repeal,  he  had  not  initiated  a  valid  settlement  claim  to  the  land  iuYolved. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  29,  1898.  (E.  F.  B.) 

The  land  in  controversy  to  wit:  The  S.  i  NW.  J  and  lots  3  and  4,  T. 
1  K,  R.  28  W.,  McCook,  Nebraska,  was  formerly  embraced  in  the 
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homestead  entry  of  Henry  M.  Bare  which  was  finally  canceled  Feb- 
ruary 26,  1890,  upon  the  contest  of  James  Williams  who  was  awarded 
the  preference  right  of  entry,  but  who  failed  to  exercise  the  rig^ht. 

After  the  action  of  your  office  holding  the  entry  of  Hare  for  cancella- 
tion and  prior  to  the  decision  of  the  Department  npon  the  appeal  of 
Hare,  Charlie  Williams  was  allowed  to  make  homestead  entry  of  the 
tract  subject  to  the  right  of  James  Williams  the  contestant. 

May  12, 1890,  James  E.  Wingate,  pre-emption  claimant,  who  had  filed 
a  second  contest  against  the  entry  of  Hare,  contested  the  entry  of 
Charlie  Williams  upon  the  ground  of  failure  to  establish  a  bona  fide 
residence  on  the  tract  and  that  the  affidavit  upon  which  his  entry  was 
allowed  to  remain  of  record  was  false  and  fraudulent.  Upon  tliiis  eon- 
test  a  hearing  was  had  which  resulted  in  the  cancellation  of  the  entry, 
and  the  preference  right  was  given  to  Wingate. 

The  decision  of  your  office  holding  Charlie  Williams  entry  for  cancella- 
tion was  rendered  March  10, 1892,  which  was  affirmed  by  the  Department 
upon  the  appeal  of  Williams,  June  15, 1893. 

July  5, 1893,  Wingate  filed  declaratory  statement  for  the  S.  J  NW.  \ 
and  lots  1  and  4?  T.  1  N.,  R.  28  W..  which  was  evidently  intended  to  cover 
the  tracts  in  controversy,  but  they  were  erroneously  described  therein. 

August  16, 1893,  Charlie  Williams  made  homestead  entry  of  the  land 
in  controversy  under  the  second  section  of  the  act  of  March  2,  1889 
(26  Stat.,  854). 

October  23,  1893,  Wingate  published  notice  of  intention  to  make 
pre-emption  final  proof,  describing  the  land  as  the  S.  A  NW.  J  and  lots 
3  and  4,  with  special  notice  to  Williams  who  appeared  and  protested 
against  the  allowance  of  said  proof,  alleging  that  he  Williams  was  a 
settler  on  the  land,  and  that  it  was  not  subject  to  pre-emption  entry 
by  Wingate  for  the  reason  that  the  pre-emption  law  was  repealed  prior 
to  any  pre  emption  filing  or  bona  fide  settlement  by  Wingate. 

Upon  the  proof  submitted,  the  local  officers  recommended  the  can- 
cellation of  the  homestead  entry  of  Williams — and  the  approval  of  Win- 
gate's  pre  emption  proof,  which  was  affirmed  by  the  decision  of  your 
office  of  May  8, 1896,  from  which  decision  W^illiams  has  appealed. 

The  controlling  question  in  this  case  is  whether  the  land  is  subject 
to  entry  by  Wingate  under  the  pre-emption  law,  the  proof  showing 
that  he  commenced  to  reside  on  the  tract  July  23,  1893,  maintained 
residence  from  that  time  to  the  date  of  hearing,  and  that  he  has  shown 
sufficient  improvement  and  cultivation  of  the  tract  during  that  period, 
to  warrant  the  allowance  of  his  entry,  if  he  is  entitled  to  make  such 
entry. 

Wingate  ploughed  and  prepared  a  part  of  the  land  for  planting  in 
1888,  when  he  left  the  land,  as  he  claims  for  fear  of  personal  violence 
by  the  Williamses.  In  the  spring  of  1889,  he  again  ploughed  part  of 
the  land,  and  planted  it  in  corn  which  was  ploughed  up  by  the  Wil- 
liamses against  his  protest.    From  the  spring  of  1889,  to  the  spring  of 
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1893,  lie  did  not  reside  on  the  land  or  caltivate  it,  nor  make  any 
improvements  upon  it. 

From  July  26, 1883,  the  date  of  Hare's  entry  until  the  decision  of  the 
Department  of  June  15,  1893,  affirming  the  decision  of  your  office  hold- 
ing for  cancellation  the  entry  of  Charlie  Williams,  the  laud  was  covered 
by  homestead  entries,  and  no  settlement  right  could  be  lawfully  initiated 
upon  said  land  while  it  was  so  segregated. 

Section  4  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  repealed  all  laws 
allowing  pre-emptions  of  the  public  land  but  provided  that 

all  bona  fide  claiiUR  lawfully  initiated  before  the  passage  of  this  act^  under  any  of 
said  provisions  of  law  so  repealed,  may  be  perfected  upon  due  compliance  with  law 
in  the  same  manner,  upon  the  same  terms  and  conditions,  and  subject  to  the  same 
limitations,  forfeitures,  and  contests  as  if  this  act  had  not  been  passed. 

Even  conceding  that  the  entry  of  Charlie  Williams  which  was  improp- 
erly allowed  during  the  existence  of  the  entry  of  Hare,  did  not  have  the 
effect  to  withhold  the  land  from  settlement,  it  does  not  appear  that 
Wingate  performed  any  acts  of  settlement  after  the  cancellation  of 
Hare's  entry  until  after  the  repeal  of  the  preemption  law.  His  contest 
against  the  entry  of  Hare  which  was  filed  subsequent  to  the  contest  of 
James  Williams  upon  which  the  entry  was  canceled,  gave  him  no  right. 
He  did  not  contest  either  entry  upon  the  ground  of  priority  of  settle- 
ment, but  upon  the  failure  of  the  entryman  to  establish  and  maintain 
residence. 

The  preference  right  to  enter  the  land  which  he  secured  by  his  con- 
test against  the  Williams'  entry,  was  the  right  to  enter  the  hand  under 
existing  laws.  It  gave  him  no  right  to  enter  it  under  laws  no  longer 
in  force  unless  he  had  lawfully  initiated  a  bona  fide  claim  under  such 
law  before  its  repeal. 

It  is  true  as  stated  in  the  decision  of  your  office  that 

settlement  and  residence  on  land  subject  to  entry  by  qualified  pre-emptor  prior  to 
the  repeal  of  the  pre-emption  law,  is  the  initiation  of  a  right  protected  by  section  4 
of  the  act  of  March  3,  1891, 

but  this  land  was  not  subject  to  either  settlement  or  entry  at  the  date 
Wingate  claims  to  have  made  settlement  thereon,  and  the  cases  cited 
do  not  sustain  the  view  entertained  by  your  olBBce  in  this  case. 

In  the  case  of  Dornen  t?.  Vaughan  (16  L,  D.,  8)  the  homestead  entry 
of  Dornen  was  canceled  May  14,  1883,  and  the  controversy  was  upon 
the  application  of  Dornen  for  the  reinstatement  of  the  entry,  which 
was  refused,  the  decision  of  the  Department  being  rendered  January 
5,  1893.  The  land  was  therefore  subject  to  settlement  under  the 
pre-emption  laws  from  May  14, 1883,  until  the  repeal  of  the  law. 

The  case  of  Sielaff  r.  Richter's  Heirs  et  al.  (20  L.  D.,  390)  involved 
an  issue  formed  between  two  contestants  as  to  which  contest  should 
be  entitled  to  precedence.  Upon  the  hearing,  the  heirs  of  Richter, 
the  entryman,  made  default,  and  the  local  officers  recommended  the 
cancellation  of  the  entry  upon  Bradbury's  contest,  and  that  SielaflPs 
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contest  be  dismissed.  December  12,  1890,  your  office  held  Ricbtcr's 
entry  for  cancellation,  which  became  final,  no  appeal  having  been  taken 
from  the  decision  of  the  local  office,  and  from  that  date  the  land  was 
restored  to  the  public  domain,  subject  only  to  the  rights  of  Sielaff  and 
Bradbury  as  rival  contestants. 

In  awarding  to  Sielaff  the  preference  right  of  entry  the  Department 
said : 

The  preference  right  awarded  by  the  DepartmoDt  is  such  as  attached  to  S!«laff  on 
December  12,  1890— eighty-one  days  before  March  3,  1891,  the  date  of  the  act 
repealing  tbe  pre-emption  laws.  SielatTs  settlement  on  the  abandoned,  land  in  1^, 
and  so  long  as  Rtchter's  entry  remained  intact,  was  not  a  lawful  initiation  of  a  boaa 
fide  pre-emption  claim.  Bat  the  rights  of  a  qualified  settler  intending  to  pre-empt 
would  attach  to  the  land  as  soon  as  the  entry  was  canceled.  If  Sielaif  was  a  settler 
on  the  land  with  intention  to  pre-empt  it,  on  December  12, 1890,  or  afterwarda  before 
March  3,  1891,  his  claim  was  lawfully  initiated,  and  is  protected  by  the  saving  elaoae 
of  section  4  of  the  act  of  March  3,  1891  (26  Statutes,  1095).  If  such  be  the  fact, 
he  will  be  permitted  to  perfect  his  said  claim  upon  due  compliance  with  law,  as 
prescribed  in  said  section. 

As  Wingate  had  not  initiated  a  right  under  the  pre-emption  law  prior 
to  its  repeal,  there  is  no  authority  given  by  the  act  to  allow  his  pre- 
emption entry,  but  as  he  was  permitted  to  file  his  declaratory  statement 
for  the  land  in  the  assertion  of  his  preference  right,  he  will  be  allowed 
to  make  entry  of  it  under  any  existing  law  to  which  it  is  subject,  if  he 
is  qualified  to  make  such  eutr3% 

You  will  therefore  notify  him  that  he  will  be  allowed  sixty  days  in 
which  to  make  compliance  with  this  direction,  and  if  such  action  should 
be  taken,  the  homestead  entry  of  Williams  will  be  canceled.  If  Win- 
gate  fails  to  comply,  his  declaratory  statement  will  be  canceled  and  the 
homestead  entry  of  Williams  will  remain  intact. 


HOMESTEAD  ENTRY- WIDOTV-RELIKQUISHMEXT. 

Stebebg  v.  Hanelt. 

On  the  death  of  a  homesteader,  leaving  a  widow  and  heirs,  the  widow  takes  the 
homestead  right  of  her  husband  free  from  any  claim  on  behalf  of  tbe  heirs, 
and  is  vested  with  full  power  to  complete  the  entry  for  her  own  benefit,  or 
relinquish  the  same  if  she  so  elects. 

The  case  of  Eliza  Willis,  22  L.  D.,  426,  overruled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  29,  189S.  (B.  B.,  Jr.) 

This  is  a  contest  for  title  to  the  S.  ^  of  the  NE.  J  and  lots  1  and  2  of 
section  2,  T.  135  N.,  R.  35  W.,  Fargo,  North  Dakota,  land  district. 

On  July  5, 1883,  Julius  Kelm  made  homestead  entry  No.  13,182  there- 
for, and  about  one  year  thereafter  died,  leaving  a  widow,  Augnsta  Kelm, 
and  four  children,  the  children  being  then  aged  about  eleven,  nine, 
seven,  and  two  years,  respectively.    In  1886,  about  one  year  and  a  half 
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after  Kelm's  death,  bis  widow,  then  still' residing,  with  her  children, 
on  the  land,  was  married  to  William  Hanelt,  the  defendant.  Hanelt, 
bis  wife,  and  said  children,  continued  to  reside  together  upon  tlie  land 
until  the  death  of  his  wife,  formerly  Mrs.  Kelm,  in  1891.  Hanelt  and 
the  children  continued  to  live  together  on  the  land  for  some  time  there- 
after and  until  one  of  the  childreu,  Amelia  Kelin,  became  the  wife  of 
Anton  Steberg,  the  plaintifi'.  In  the  mean  time, on  July  8, 1889,  Eelm's 
widow,  then  the  wife  of  Hanelt,  relinquished  the  land,  the  entry  was 
canceled,  and  on  the  same  date  Hanelt  made  homestead  entry  therefor, 
lianelt  having  given  notice  of  his  intention  to  make  final  proof  on 
August  29,  1896,  there  was  filed,  on  July  28, 1896,  the  duly  corroborated 
contest  affidavit  of  said  Steberg,  silleging,  among  other  things: 

That  on  the  8th  day  of  July,  1889,  deponent  is  informed  and  believes  that  said 
Angnsta  Kelm,  then  the  wife  of  said  William  Hanelt,  wilfully  and  without  the 
knowledge  or  consent  of  said  minor  children,  and  without  the  knowledge  or  approval 
of  the  probate  court  of  Ransom  county,  state  aforesaid,  the  court  from  which  she 
received  her  authority  as  guardian^  did  conspire  with  her  husband,  William  Hanelt, 
to  unlawfully  and  fradnleutly,  with  intent  to  cheat  and  deprive  said  minor  children 
of  their  rights  under  the  law  to  said  real  estate,  relinquish  on  said  8th  day  of  July, 
1889,  said  homestead  entry,  which  had  been  made  by  her  former  husband  on  July 
5th,  1883,  to  the  United  States,  to  enable  her  then  husband,  William  Hanelt,  to  enter 
the  sfime  as  a  homestead,  thus  cutting  off  said  minor  children  from  all  rights  to  said 
laud^ 

That  said  William  Hanelt  did  fraudulently  and  unlawfully  conspire  with  his  wife, 
the  guardian  of  said  minor  children,  to  bring  about  said  relinquishment,  which 
enabled  him  to  enter  the  land  for  the  purpose  of  defrauding  said  minor  children  oi 
their  rights  therein;  and  in  pursuance  of  said  conspiracy  said  W^illiam  Hanelt  pre- 
seuted  at  the  Fargo  Land  Ofl)ce,  at  Fargo,  N.  D.,  the  said  relinquishment,  on  the  8th 
day  of  July,  1889,  and  at  the  same  time  and  place  said  William  Hanelt  entered  said 
land  as  a  homestead. 

It  is  prayed  in  said  affidavit  that  affiant  be  allowed  to  contest  Hanelt's 
entry,  that  the  same  be  canceled,  and  that  the  entry  made  by  Jalius 
Kelin  be  reinstated  and  his  heirs  allowed  to  make  final  proof  and  to 
have  patent  for  the  land.  A  hearing  was  duly  had  between  the  par- 
ties, before  the  local  office,  on  Sei)tembor  30, 1896.  The  local  officers, 
on  April  1, 1897,  agreed  in  their  separate  decisions  that  the  allegations 
of  fraud  and  conspiracy  had  not  been  proven.  The  receiver  farther 
held  and  recommended :  - 

It  appears  to  me  that  the  widow  of  Kelm,  Augusta -Kelm,  later  the  wife  of  Hanelt, 
derived  from  her  hushaud  only  his  inchoate  or  inceptive  right  to  the  homestead  for 
life,  and  that  hoth  law  and  equity  dictate  that  the  children  of  Julius  Kelm,  deceased, 
should  he  allowed  to  complete  the  entry  of  the  deceased  eu  try  man,  their  father,  for 
their  own  benefit,  and  in  view  of  this  opinion  I  recommend  that  the  present  entry  of 
William  Hanelt  be  canceled,  the  entry  of  Julius  Kolni  reinstated,  and  the  heirs  be 
permitted  to  submit  final  proof  as  by  law  provided. 

The  register,  per  contra^  held: 

I  am  of  the  opinion  that  the  widow  of  Julius  Kelm  had  the  right  to  make  the  relin- 
quishment in  this  case.  W^hether  she  made  the  relinquishment  with  a  full  under- 
standing of  the  consequences,  so  far  as  her  children  were  concerned,  or  whether  she 
made  it  in  pursuance  or  connection  with  some  contemporaneous  agreement  by  which 
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the  cbilflren  were  to  be  Id  a  measure  protected — does  not  appear  in  this  case.  Fraod 
has  been  charged,  but  not  proven — hence  the  relinquishment  must  stand  as  haviog 
been  executed  by  law  uuderst-andin^Iy  and  for  the  simple  purpose  shown  on  its  face, 
viz.,  to  return  the  laud  covered  by  the  entry  of  Julius  Kelm  to  the  mass  of  the  public 
domain. 

I  am  therefore  of  the  opiuiou  that  the  eutry  of  Hanelt  should  be  allowed  to  stand 
and  that  this  contest  must  be  dismissed. 

Upon  appeal  by  Steberg,  your  office,  on  September  15, 1897,  affirmed 
the  decision  of  the  receiver,  held  Hanelt's  entry  for  cancellation  and  that 
in  the  event  the  decision  became  final  Kelm's  entry  should  be  reinstated 
and  his  heirs  allowed  to  submit  final  proof.  Hanelt  now  prosecutes  an 
appeal  to  the  Department. 

There  is  no  evidence  to  support  the  allegations  of  fraud.  It  is  not 
even  alleged  that  the  relinquishment  was  procured  from  the  widow  by 
duress,  or  deceit.  There  is  nothing  to  show  that  it  was  not  her  free  and 
voluntary  act.  The  motives  or  reasons  which  induced  it  are  not  dis- 
closed. Upon  the  testimony  adduced  at  the  hearing,  it  stands  unas* 
sailed  except  as  to  the  bare  legal  right  of  the  widow  to  make  the  same. 
The  only  question  in  the  case  is  whether  the  widow  in  her  lifetime 
could  lawfully  relinquish  to  the  United  States  all  claim  to  the  land 
under  the  entry  of  her  deceased  husband. 

The  right  or  privilege  to  take  public  land  as  a  homestead  is  <Teated 
by  the  laws  of  the  United  States  and  can  be  exercised,  and  can  ripen 
into  title,  only  in  pursuance  of  those  laws.  From  its  inception  until 
the  title  to  the  land  passes  from  the  United  States,  into  whosoever's 
hands  the  right  may  come,  it  is  still  governed  exclusively  by  the  home- 
stead laws  of  Congress. 

Section  2291  Revised  Statutes,  which  is  a  part  of  the  homestead  law, 
provides : 

No  certificate,  however,  shall  be  given,  or  patent  issued  therefor,  until  the  expira- 
tion of  five  years  from  the  date  of  such  entry;  and  if  at  the  expiration  of  anch 
time,  or  at  any  time  within  two  years  thereafter,  the  person  making  such  entry;  or 
if  he  be  dead,  his  widow;  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in  case 
of  a  widow  mnking  such  entry,  her  heirs  or  devisee,  in  case  of  her  de^ith,  proves 
by  two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  3'ears  immediately  succeeding  the  timo  of  filing 
the  affidavit,  and  makes  affidavit  that  no  part  of  such  land  has  been  alienated, 
except  an  provided  in  section  twenty  two  hundred  and  eighty-eight,  and  that  he, 
she,  or  they  will  bear  true  allegiance  to  the  Government  of  the  United  States;  then, 
in  such  case,  he,  she,  or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be 
entitled  to  a  patent,  as  in  other  cases  provided  by  law. 

This  statute  controls  the  present  case.  The  person  who  made  the 
entry  died.  He  left  a  widow,  who  under  the  statute  succeeded  to  the 
homestead  claim.  She  did  not  hold  it  as  a  trustee  for  her  husband's 
heirs  or  devisees.  They  had  no  right  to  the  land  during  the  widow's 
lifetime.  The  father,  in  his  lifetime,  could  have  divested  himself  of  the 
homestead  claim  by  relinquishment.  Kothing  in  the  law  precludes  the 
widow  from  doing  likewise.    She  succeeded  to  the  right  of  her  bus- 
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bandy  nothing  more  and  nothing  less.  If  she  elected  to  part  with  it, 
her  judgment  and  action  were  controlling.  The  right  to  the  land  was 
inchoate  and  could  only  be  kept  alive  by  compliance  with  law.  The 
widow  alone  could  determine  whether  this  course  was  advisable.  It  is 
true,  that  if  the  right  is  kept  alive  by  the  widow  and  she  dies  without 
making  linal  proof,  the  right  passes  to  the  heirs  or  devisee  of  the  entry- 
man,  but  here  the  widow,  to  whoso  judgment  the  further  prosecution 
of  the  claim  was  committed  by  law^  upon  the  death  of  the  husband- 
en  try  man,  elected  to  relinquish  the  claim. 

Instead  of  relinquishing,  she  might  have  made  final  proof  and  have 
obtained  the  full  legal  title  by  the  issuance  to  her  of  a  patent  for  the 
laud.  Her  right  to  have  done  this  is  beyond  question.  The  land  would 
tlicrebj'^  have  become  her  individual  property  and  she  might  have  con- 
veyed it  regardless  of  her  husband's  heirs  or  devisees.  Since  she  could 
have  lawfully  acquired  the  full  legal  title,  and  have  conveyed  it  at  her 
pleasure,  why  should  it  be  assumed  that  she  could  not  relinquish  the 
claim  if  that  seemed  to  her  the  better  course!  Unless  the  homestead 
law  precluded  her  from  returning  the  land  again  to  the  government, 
divested  of  the  homestead  claim,  which  was  then  in  her  alone,  the 
relinquishment  can  not  be  regarded  as  unauthorized.  The  statute  con- 
tains no  such  inhibition  either  in  its  words  or  in  what  is  reasonably 
implied  by  them. 

The  views  announced  in  the  case  of  Eliza  Willis  (22  L.  1).,  426)  would, 
if  allowed  to  prevail,  sustain  the  decision  of  your  office  ;  but  they  are 
not  in  accord  with  the  statute.  The  Department  must  administer  the 
law  as  it  stands  and  can  not  rea<l  into  the  statute  new  provisions,  by 
arbitrary  construction.  In  so  far  as  the  Willis  case  contains  anything 
contrary  to  the  views  expressed  in  this  case  it  is  overruled. 

It  is  expressly  provided  by  section  one  of  the  act  of  May  14,  18S0 
(21  Stat.,  140)— 

That  when  a  pre-emption,  bomestend,  or  timber-culture  claimant  shall  61e  a  written 
relinqnishment  of  his  claim  in  tbe  local  Innd-oflice,  the  land  covered  by  such  claim 
shall  be  held  aa  open  to  settlement  and  entry  without  further  action  on  the  part  of 
the  Commissioner  of  the  General  Land  Office. 

The  widow  was  the  only  lawful  claimant  to  the  land  in  question  when 
her  relinquishment  was  filed  and  under  this  section  the  land  was 
thereby  freed  from  the  former  claim  and  opened  to  settlement  and 
entry. 

Hanelt^s  entry  was  properly  allowed,  and  he  should  be  permitted  to 
perfect  title  thereunder.  The  decision  of  your  office  is  accordhigly 
reversed.    Steberg's  contest  is  dismissed. 
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WAGON  ROAD  GlIANT— ItEINSTATEMEXT  OF  SELECTION. 

Knox  v.  Grandy. 

A  selection  made  on  bclialf  of  a  wagon  road  company,  and  thereafter  relinqnished, 
can  not  be  reinstated  fur  the  benefit  of  a  purchaser  from  said  company,  if  it 
appears  that  said  company  has  already  received  an  amount  of  land  in  excess  of 
its  grant. 

Secretary  BUss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  29,  1898.  (F.  W.  C.) 

By  your  oflBce  letter  '-F"  of  December  28,  1896,  was  transmitted  a 
cominunicatioi)  from  K.  F.  Knox,  petitioning  that  patent  issue  to  him 
direct  for  the  NW.  J  of  the  SE.  J  of  Sec.  15,  T.  27  S.,  R.  13  W.,  Rose- 
burg  land  district,  Oregon. 

This  tract  was  involved  in  the  case  of  R.  F.  Knox  v,  John  Grandy, 
decided  by  this  Department  April  16,  1894  (18  L.  D.,  401). 

From  the  statement  of  the  case  then  made  it  appears  that  this  tract 
is  within  the  indemnity  limits  of  the  grant  to  the  State  of  Oregon  made 
by  the  act  of  March  3, 1809  (15  Stat.,  340),  to  aid  in  the  construction  of 
a  military  wagon  road  from  the  navigable  waters  of  Coos  Bay  to  Rose- 
burg.  The  grant  was  by  the  State  conferred  upon  the  Coos  Bay  Wagon 
Road  Company. 

Selection  was  made  of  the  tract  on  account  of  the  grant,  June  12, 1874, 
but  said  selection  has  never  been  approved. 

On  October  24,  1888,  John  Grandy  was  ])ermitted  to  make  homestead 
entry  for  said  tract,  which  he  commuted  to  cash  in  1889. 

In  July,  1891,  a  hearing  was  ordered  between  Grandy  and  the  com- 
pany to  determine  whether  the  tract  was  excepted  from  the  withdrawal 
made  on  account  of  the  grant  in  April,  1871. 

Upon  the  day  set  for  the  hearing  the  company's  relinquishment  was 
filed,  upon  which  its  selection  was  canceled  and  Grandy's  entry  per- 
mitted to  remain  intact  upon  the  records. 

In  November  following,  Knox,  claiming  to  be  the  owner  of  the  land 
through  mesne  conveyances  from  the  company,  asked  for  a  hearing  to 
establish  his  right  to  the  land,  which  was  duly  ordered,  and  upon  the 
testimony  adduced  it  was  found  that  the  company  sold  the  land  to  one 
W.  G.  Schofield  on  May  2,  1873,  before  it  had  selected  the  tract,  and 
thereafter  Schofield  sold  to  Knox. 

In  the  previous  decision  (18  L.  D.,  401)  it  was  held  that  the  land  had 
not  been  shown  to  be  excepted  from  the  withdrawal,  and  was  further 
embraced  in  a  selection  of  record  at  the  date  of  Grandy's  entry,  that 
said  entry  was  erroneously  allowed  and  should  be  canceled  and  the 
selection  reinstated  '4n  order  that  the  same  may  inure  to  the  benefit  of 
plaintiff  Knox." 

In  accordance  with  said  decision  the  selection  was  reinstated  and 
Grandy's  entry  canceled. 
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This  action  was  taken  notwithstanding  by  departmental  order  of 
February  1, 1892  (14  L.D.,  121),  your  office  had  been  directed  to  identify 
the  excess  in  the  certifications  already  made  on  account  of  this  grant, 
amounting  to  10,359.20  acres,  with  a  view  to  the  institution  of  suit  for 
the  recovery  of  tbe  same. 

While  the  showing  heretofore  madeonbehalf  of  Knox  presents  a  case 
for  favorable  consideration,  were  it  not  for  the  excess,  yet  in  view  of 
this  excess,  to  which  the  Department's  attention  does  not  seem  to  have 
been  called,  further  certifications  can  not  be  made  on  account  of  the 
wagon  road  grant,  and  it  is  not,  therefore,  seen  how  the  reinstatement 
of  the  selection  can  inure  to  Knox's  benefit. 

The  order  made  in  the  previous  decision  of  the  Department,  direct- 
ing the  reinstatement  of  the  wagon  road  selection,  is  therefore  revoked, 
and  said  selection  will  be  again  canceled  and  Grandy's  entry  reinstated. 


PRACTICE-MOTION  FOR  REHEARING— SUPERSEDEAS. 

Cunningham  v.  Sappington. 

A  motion  for  rehearingi  ou  the  gronod  of  newly  discovered  evidence,  will  not  be 
granted  if  it  doen  not  appear  therefrom  that  said  evidence  is  of  snch  character 
as  to  necessarily  modify  the  former  conclusion. 

The  Secretary  of  the  Interior  may,  in  tbe  exercise  of  his  supervisory  authority,  by 
due  order,  make  a  motion  for  rehearing  filed  out  of  time,  or  a  petition  for 
re-review,  act  as  a  supersedeas,  but  in  the  absence  of  such  order,  they  should 
not  be  so  treated  iu  tlie  General  Land  Office. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March  29^ 
(W.  V.  D.)  1898.  (P.  J.  C.) 

A  motion  for  rehearing  has  been  filed  by  Samuel  E.  Sappington  in  a 
case  involving  tbe  NW.  J  of  Sec.  20,  T.  2»i  N.,  R.  2  E.,  Perry,  Oklalioina, 
land  district. 

The  Department  formally  aflBrmed  the  concurring  decisions  below 
awarding  the  land  to  Cunningham.  Motions  for  review  by  Perryman, 
who  was  also  a  party  to  the  contest,  and  Sappington,  and  also  Perry- 
man's  motion  for  a  rehearing,  were  denied  December  13,  1897,  and 
January  29,  1898. 

The  ground  of  the  present  motion  is  newly  discovered  evidence,  and 
consists  of  affidavits  alleging  that  there  was  a  contract  entered  into 
between  Gunningham  and  one  G.  M.  Flora,  who  was  also  one  of  the 
original  contestants,  by  which  it  was  agreed  that  Gunningham  was  to 
conduct  the  contest  against  Sappington's  entry  in  the  interest  of  him- 
self—Gunningham 

and  Flora,  jointly,  and,  in  the  event  of  success,  that  the  laud  was  to  be  equally 
divided  between  them  and  that  said  contest  was  prosecuted  and  the  decision  in 
Canningham's  favor  procured  under  this  agreement.  Flora  paying  a  large  part  of  the 
expenses  of  the  trial  for  Cunningham's  benefit. 
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Flora's  affidavit  is  presented  in  which  he  verifies  the  terms  of  the 

contract  as  above  set  forth  and  says  further,  that  in  pursaanee  of  the 

contract  he  left  the  land  and  was  to  return  when  the  case  was  won  and 

*  take  his  half;  that  he  paid  the  6xi>enses  of  six  witnesses  and  advanced 

other  money  for  the  contest. 

There  is  in  the  record  in  this  case  two  affidavits  made  by  Flora  for 
the  purpose  of  obtaining  a  continuance  of  the  trial  before  the  local  offi- 
cers. He  gives  as  a  reason  for  a  continuance  the  absence  of  material 
witnesses,  and  swears  that  they  are  absent  because  he  had  ''made  all 
preliminary  arrangements  for  a  compromise  of  said  cause  between  him- 
self and  Cunningham;"  that  because  "of  the  agreement  and  under- 
standing" he  did  not  bring  his  witnesses;  "that  on  account  of  s;iid 
agreement  he  has  been  misled,"  and  that  Cunningham  "wholly  fails  to 
carry  out  the  promises  made  by  him  tending  toward  a  compromise." 

If  the  statement  made  by  Flora  at  a  time  when  his  memory  ought  to 
have  been  entirely  clear  as  to  any  contract  between  him  and  Cunning- 
ham are  to  be  taken  as  true,  then  his  affidavit  filed  in  supjwrt  of  tbe 
present  motion  is,  to  say  the  letist,  strongly  suggestive  of  a  faulty 
memory.  The  two  statements  are  irreconcilable,  except  on  the  theory 
that  his  first  negotiations,  as  recited  in  his  affidavits  for  continuance, 
having  failed,  he  subsequently  made  another.  This,  however,  is  not 
claimed,  and  it  wouhl  seem  as  if  that  were  improbable.  The  affidavits 
for  continuance  were  sworn  to  August  23,  1894.  In  the  present  affi- 
davit Flora  says  "that  on  or  about  July  and  August,  1894,"  Cunning- 
ham i)roposed  to  make  the  agreement,  and  "just  before  the  hearing"  it 
was  consummated.  The  hearing  began  Sei)tember  4,  189i,  it  having 
been  continued  on  Flora's  application  to  that  date.  He  appeared  in 
person  and  by  attorneys,  offered  no  testimony  in  his  behalf,  bat  took 
the  witness  stand  in  Cunningham's  interest. 

In  view  of  the  rather  erratic  course  Flora  has  pursued  in  connection 
with  this  controversy  it  is  not  considered  that  his  testimony  would  have 
any  considerable  force,  even  if  he  would  testify  to  all  he  now  swears  to. 
He  does  not  state  that  he  will  so  testify  if  given  an  opportunity,  and 
from  tbe  statement  made  by  Sappington  in  his  affidavit  he  seems  to 
have  some  doubt  about  it  himself.  At  all  events,  he  could  not  force 
Flora  to  produce  the  alleged  contract,  as  suggested  in  his  affidavit. 

The  statements  of  the  persons  who  make  affidavits  in  relation  to  this 
alleged  agreement  are  based  entirely  upon  conversations  with  Flora, 
and  between  Cunningham  and  Flora,  which  were  overheard.  But  from 
all  that  appears,  these  ma^^  all  have  taken  place  prior  to  the  time  Flora 
made  his  affidavits  stating  that  the  compromise  had  failed. 

Cunningham  and^iis  brother  testitied  at  the  hearing  that  they  made 
the  run  from  the  north  line  of  the  territory.  Affidavits  are  now  pre- 
sented which  tend  to  show  that  they  made  the  race  from  the  Osage 
Indian  res^ervation  on  the  east,  which  would  be  a  much  shorter  dis- 
tance than  from  the  north.    This  is  alleged  to  be  newly  discovered  evi- 
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dence  the  effect  of  which  would  be  to  impeach  Cunningham  and  his 
witnesses.  It  is  stated  by  counsel  that  this  of  itself  would  not  be  suf- 
ficient upon  which  to  grant  a  re-hearing,  but  taken  in  connection  with 
the  alleged  contract  with  Flora  "should  be  considered  as  going  to  Cun- 
ningham's good  faith.'' 

Since  it  is  clear  that  Flora's  testimony  as  to  the  alleged  agreement  is 
not  sufficiently  satisfactory  to  warrant  its  serious  consideration,  it  would 
seem  ns  if  there  was  no  necessity  for  discussing  the  question  of  the 
place  from  which  Cunningham  ran. 

The  motion  is  therefore  denied,  and  the  papers  are  herewith  returned. 

In  transmitting  the  papers  in  connection  with  this  motion  for  rehear- 
ing, it  was  said  in  your  office  letter  of  February  28,  1898: 

Saiil  motion  is  herewith  transmitted  and  by  letter  of  evrtii  date  the  local  officers 
have  beeu  directed  to  suspend  all  action  regurding  the  laud  in  qnestion. 

With  your  office  letter  of  March  IG,  1898,  there  is  forwarded  a  letter 
from  counsel  for  Cunningham,  which  might  be  termed  a  protest  against 
the  action  of  your  office  in  ordering  a  suspension  of  all  action  regard- 
ing the  land.  It  is  claimed  by  counsel  that  motions  for  re-review  and 
rehearing,  not  served  upon  the  opposite  party,  do  not  act  as  a  super- 
sedeas and  should  not  prevent  further  action  unless  the  same  has  been 
entertained  by  the  Secretary  of  the  Interior.  It  is  asked  that  your  let- 
ter of  February  28,  1898,  be  modified  and  the  instructions  amended. 

The  letter  from  counsel  for  Sappington  objects  to  any  such  action  in 
the  part  of  your  office,  and  asks  that  the  matter  be  referred  to  the 
Secretary  of  the  Interior  for  consideration. 

In  transmitting  these  letters  your  office  requests  ^*that  the  case  be 
considered  at  your  (my)  earliest  convenience  and  that  this  (your)  office 
be  given  specific  instructions  for  its  guidance  in  the  future  in  similar 
matters." 

Rule  114  (23  L.  D.,  607)  provides  that  motions  for  review  and  rehear- 
ing must  be  filed 

within  thirty  days  after  notice  of  the  decisio  i  complained  of^  and  will  act  as  a 
supersedeas  of  the  decision  until  otherwise  directed  by  the  Secretary. 

These  two  classes  of  motions  are  the  only  ones  that  the  Rules  of  Prac- 
tice contemplate  should  suspend  further  proceedings  in  relation  to  the 
land,  and  then  only  when  filed  ^'within  thirty  days  after  notice  of  the 
decision  complained  of."  When  these  motions  thus  filed  are  finally  dis- 
posed of  by  the  Department,  there  is  no  provision  in  the  rules  that  the 
filing  of  any  other  or  further  motion  shall  operate  as  a  supersedeas.  No 
suspension  can  therefore  take  place  except  upon  the  express  order  of 
the  Secretary. 

Rule  77  (23  L.  D.,  603)  allows  motions  for  rehearing  to  be  filed  after 
the  expiration  of  thirty  days  from  notice  of  the  decision  of  the  Depart- 
ment, when  based  on  newly  discoveretl  evidence.  There  is  no  specific 
time  fixed  for  the  presentation  of  a  petition  for  re-review.  These  are 
addressed  to  the  Secretary  of  the  Interior,  and  are  an  appeal  to  his 
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supervisory  power.  They  should  not  be  filed  in  your  office,  but  in  the 
office  of  the  Secretary.  (Golden  r.  Cole's  Heirs,  25  L.  D.,  154;  Dom  r. 
Ellingson,  Id.,  292.)  The  Secretary  of  the  Interior  in  the  exercise  of 
his  supervisory  power,  may,  by  order,  make  a  motion  for  re-hearing 
filed  out  of  time,  or  a  petition  for  re-review,  act  as  a  sui)ersedeas,  bot 
otherwise  they  should  not  be  so  treated  in  your  office. 

Inasmuch  as  the  motion  for  rehearing  in  the  case  at  bar  is  denied, 
there  exists  no  necessity  now  for  modifying  the  order  of  your  office, 
notwithstanding  it  was  clearly  erroneous. 


APPLICATION  TO  EXTER-REINSTATEMENT— HOMESTEAD  EXTRT. 

^lEEDHAM  V.  Northern  Pacific  li.  R.  Co. 

An  application  to  enter  properly  rejected  by  final  decision  of  the  Depai-tmeiit,  under 
the  rulings  then  in  force,  can  not  be  reinstated  with  a  view  to  favorable  action 
under  a  changed  construction  of  the  law. 

Land  settled  upon  and  occupied  by  townsite  claimants  is  not  nubject  to  entry  under 
the  homestead  law. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  ^9,  1898.  (W.  A.  E.) 

In  accordance  with  the  instructions  of  the  Department,  dated  Octo- 
ber 29,  1896  (23  L.  D.,  433),  your  office  has  transmitted  the  record  in 
the  case  of  John  H.  Needham  t\  Northern  Pacific  Railroad  Company, 
involving  the  N.  i  of  the  SE.  J  and  the  E.  i  of  the  SW.  J  of  Sec.  19, 
T.  13  N.,  li.  19  E.,  North  Yakima,  Washington,  land  district. 

This  land  is  within  the  limits  of  the  withdrawal  of  June  11,  1879,  on 
amended  general  route  of  the  branch  line  of  the  Northern  Pacific  Rail- 
road, and  on  definite  location  of  the  road,  as  shown  by  map  filed  May 
24,  1884,  it  fell  within  the  primary  or  granted  limits  of  said  road. 

January  29,  1884,  John  C.  McCrimmon  filed  a  timber  culture  appli- 
cation for  said  tract,  but  this  application  was  rejected  by  the  local 
officers  on  account  of  the  withdrawal  for  the  benefit  of  the  railroad 
company.  McCrimmon  appealed,  and  his  appeal  was  pending  before 
your  office  at  the  date  of  the  definite  location  of  the  road. 

March  21,  1885,  your  office  sustained  the  aetion  of  the  local  officers, 
and  on  further  appeal  the  Department,  by  letter  of  February  7,  1887 
(132  L.  and  R.,  434),  affirmed  your  office  decision. 

June  23,  1887,  the  railroad  company  listed  said  land. 

February  6,  1891,  John  H.  Needham  filed  his  homestead  application 
for  the  tract  in  question,  and  this  application  was  rejected  for  conflict 
with  the  company's  claim. 

On  appeal,  the  action  of  the  register  and  receiver  was  affirmed  by 
your  office  on  May  22,  1895. 

Needham  thereupon  attempted  to  appeal  to  the  Department,  but 
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owing  to  a  misuDderstanding  on  his  part,  tbis  appeal  was  not  filed 
until  after  the  time  allowed  for  filing  it  bad  expired.  Your  office  accord- 
ingly declined  to  forward  the  appeal,  and  !N^eedbam  applied  for  a  writ 
of  certiorari,  wbicb  was  granted  by  the  Department  on  October  20, 1896, 

It  was  held  by  the  Department  that  the  withdrawal  on  amended  gen- 
eral roate  of  the  Northern  Pacific  Kailroad  was  without  sanction  of  law 
and  invalid  (citing  Northern  Pacific  K.  R.  Co.  r.  Miller,  7  L.  D.,  100; 
and  Northern  Pacific  K.  li.  Co.  v.  Cole,  17  L.  D.,  8);  that  McCrinimon's 
timber  culture  application  was  consequently  filed  at  a  time  when  the 
land  was  subject  to  entry;  that  hi^  appeal  from  the  rejection  of  his 
application  pending  before  your  office  at  the  date  of  the  definite  location 
of  the  road,  excepted  the  land  from  the  operation  of  the  grant  (citing 
the  case  of  Weeks  r.  Bridgman,  159  U.  S.,  541);  that  your  office  deci- 
sion rejecting  Needham's  application  appeared  therefore  to  be  erro- 
neous; and  that  where  lands  have  been  erroneously  awarded  to  a 
railroad  company  by  decision  of  the  General  Land  Office,  the  Secretary 
of  the  Interior  may  review  such  action  without  regard  to  the  manner 
in  which  the  matter  is  brought  before  him. 

February  25, 1897,  after  the  record  in  the  case  had  been  transmitted 
to  the  Department  by  your  office,  but  before  further  action  thereon, 
John  C.  McCrimmon  filed  an  application  for  reinstatement  of  his  tim- 
ber culture  application.  He  quotes  from  the  decision  of  the  Depart- 
ment to  show  that  said  application  was  erroneously  rejected,  and  invokes 
the  supervisory  power  of  the  Secretary  in  his  behalf. 

March  26,  1897,  the  mayor  and  common  council  of  the  city  of  North 
Yakima  filed  a  petition  asking  that  they  be  allowed  to  intervene  in 
said  case  and  be  made  parties  thereto.  This  petition  is  sworn  to,  and 
shows  service  upon  all  the  adverse  claimants.  It  is  alleged  that  the 
Northern  Pacific  Kailroad  Company  platted  the  land  in  question  into 
lots  and  blocks  in  the  year  1885,  and  has  sold  said  lots  and  blocks  from 
time  to  time  until  the  title  to  no  part  of  said  lands  is  claimed  by  said 
company;  that  the  city  of  North  Yakima  was  incorporated  January  27, 
1886,  and  the  land  here  involved  was  included  within  the  corporate 
limits  of  said  city;  that  said  land  has  been  settled  upon  and  occupied 
as  a  townsite  since  the  last  named  date,  and  has  many  houses  and 
other  valuable  improvements  thereon.  Petitioners  ask  that  they  be 
given  an  opportunity  to  prove  these  allegations,  in  order  that  if  the 
facts  are  found  to  be  as  alleged,  entry  may  be  made  for  said  land 
under  section  2387  of  the  Revised  Statutes  of  the  United  States. 

It  is  unnecessary  to  say  more  in  regard  to  the  railroad  company's 
claim  than  has  been  already  said  by  the  Department.  The  company's 
list  will  be  canceled  as  to  the  land  here  involved. 

In  the  case  of  Frank  Larson  (23  L.  D.,  452),  it  was  held  (syllabus), 
that: 

An  application  to  enter  properly  rejected  by  final  decision  of  the  Department, 
under  the  rulings  then  in  force,  can  not  be  reinstated  with  a  view  to  favorable 
action  nnder  a  changed  constrnction  of  the  law.  The  applicant  in  such  case  may 
make  a  new  application,  if  he  is  qualified  and  no  intervening  rights  have  attached. 
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McCriinmou's  timber  culture  application,  Baving  beeu  rejected  by 
final  decision  of  the  Department,  under  the  rulings  then  in  fmree,  can 
not  now  be  reinstated  with  a  view  to  its  allowance  under  a  changed 
construction  of  the  law,  and  as  the  timber  culture  law  has  been 
repealed,  and  intervening  rights  have  attached  to  this  land,  he  can  not 
be  allowed  to  file  a  new  timber  culture  application  therefor.  His 
application  for  reinstatement  is  accordingly  denied. 

If,  as  alleged  by  the  mayor  and  city  council  of  North  Yakima,  this 
land  was  settled  upon  and  occupied  by  townsite  settlers  on  February 
6,  1891,  when  Needham  filed  his  homestead  application  therefor,  it  was 
not  subject  to  entry  under  the  homestead  law. 

You  will  therefore  instruct  the  local  oflScers  to  appoint  a  day  for 
hearing  upon  the  question  as  to  the  status  of  the  land  at  the  time  when 
Needham  filed  his  application,  and  notify  the  ])arties  in  interest  thereof. 


RIGHT  OF  WAY-IIIGH^VAT— SECTIOX  8477,  R.  S. 

Douglas  County,  Washington. 

It  was  not  inteniled  by  section  2477  of  the  Revised  Statntes  to  grant  a  right  of  war 
for  highways  over  public  lands  in  advance  of  an  apparent  necessity  therefor. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 

(W.  V.  D.)  31,  1898. 

With  their  letter  of  April  IG,  1897,  the  local  officers  at  Waterville, 
Washington,  transmitted  to  your  office  a  certiGed  copy  of  an  order  of 
the  board  of  county  commissioners  of  Douglas  County,  Washington, 
purporting  to  be  an  acce])tance  of  rights  of  way  claimed  to  be  granted 
by  section  2477  of  the  Revised  Statutes,  and  asking  that  the  right  of 
way  so  granted  and  accepted  be  made  a  matter  of  reservation  in  all 
subsequent  patents  issued  for  lands  affected  thereby. 

Your  office  considered  the  matter,  on  April  28,  1897,  and  held  that 
the  statute  does  not  authorize  the  exclusion  of  such  right  of  way  from 
patents  issued  for  lands  subject  to  such  an  easement.  The  county 
commissioners  have  appealed  to  the  Department. 

Section  2477  of  the  Kevised  Statutes  is  as  follows: 

The  right  of  way  for  the  coustrnction  of  highways  over  public  lands,  not  rc>8erved 
for  public  UHes,  is  hereby  granted. 

Claiming  to  act  under  authority  of  the  laws  of  the  State  of  Washing- 
ton, the  board  of  county  commissioners  of  Douglas  county,  in  that 
State,  passed  the  following  order: 

IJE  IT  REMEMBKRED:  That,  on  the  fith  day  of  April  A.  D.  1897,  at  a  regular 
meeting  of  the  board  of  county  comuiissioners  of  Douglas  county,  State  of  Washing- 
ton, said  meeting  beiug  duly  held  and  all  members  of  said  board  being  present,  on 
motion^  it  was  ordered  that  the  right  of  way  for  the  construction  of  highways  over 
public  lands,  as  granted  by  act  of  Congress  (Section  2477  Revised  Statutes),  be 
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accepted,  and  the  same  is' hereby  accepted,  as  far  as  said  grant  relates  to  said 
Donglas  county,  that  is  to  say  to  tbe  extent  of  thirty  feet  (30)  on  each  side  of  all  sec- 
tions lines  in  said  county;  it  is  hereby  declared  that  all  sections  lines  in  said  county 
shall  be,  and  the  same  are  hereby  declared  to  be,  the  center  lines  of  highways  and 
public  roads  in  said  county,  wherever  said  section  lines  are  bounded  by  public  lands, 
and  said  highways  are  hereby  declared  to  be  sixty  feet  (60)  in  width ;  wherever  any 
SQch  section  line  shall  be  found  to  lie  between  public  laud  on  one  side  and  private 
land  on  the  other,  such  highway  shall  be  sixty  feet  in  width,  and  be  wholly  on  such 
public  land  and  bounded  on  one  side  by  such  section  line. 

It  is  farther  ordered  that  E.  K.  Pendergast,  prosecuting  attorney,  for  said  county 
and  state,  file  a  certified  copy  of  this  order  in  the  United  States  Land  Office  at 
Watervllle,  Washington,  and  take  all  necessary  steps  to  have  the  Hon.  Commissioner 
of  the  General  Land  Office  exclude  snch  easemcut  and  right  of  way  from  all  patents 
issued  for  lands  in  said  couuty,  which  shall  be  claimed  or  settled  upon  subsequent  to 
the  date  hereof. 

Dated  this  6th  day  of  April  A.  D.,  1897. 

It  is  urged  on  appeal  that  it  is  tbe  duty  of  the  land  department  of 
the  government  to  execute  this  statute,  that  it  authorizes  the  exclusion 
of  the  right  of  way  thereby  granted  from  patents  issued  for  lands  to 
which  an  easement  may  have  attached  by  virtue  thereof,  and  that  the 
propriety  of  such  action  is  manifest. 

The  declaration  by  the  board  of  county  commissioners,  that  high- 
ways shall  be  extended  along  all  section  lines  designated  by  the  public 
surveys  in  said  county  sixty  feet  in  width,  that  where  the  section  lines 
are  bounded  on  both  sides  by  public  lands,  such  section  lines  shall  be 
the  center  of  the  highway,  and  that  where  any  such  section  line  shall 
be  found  to  lie  between  public  land  on  one  side  and  private  land  on  the 
other,  the  highway  shall  be  wholly  on  such  x)ublic  land  and  bounded  on 
one  side  by  such  section  line,  embodies  the  manifestation  of  a  marked 
and  novel  liberality  on  the  part  of  the  county  authorities  in  dealing 
with  the  public  land. 

There  is  no  showing  of  either  a  present  or  a  future  necessity  for  these 
roads  or  that  any  of  them  have  been  actually  constructed,  or  that  their 
construction  and  maintenance  is  practicable.  Whatever  may  be  the 
scope  of  the  statute  under  consideration  it  certainly  was  not  intended 
to  grant  a  right  of  way  over  public  lands  in  advance  of  an  apparent 
necessity  therefor,  or  on  the  mere  suggestion  that  at  some  future  time 
such  roads  may  be  needed. 

If  public  highways  have  been,  or  shall  hereafter  be,  established 
across  any  part  of  the  public  domain,  in  pursuance  of  law,  that  iiict 
will  be  shown  by  local  public  records  of  which  all  must  take  notice, 
and  the  subsequent  sale  or  disposition  by  the  United  States  of  the 
lands  over  which  such  highways  are  established  will  not  interfere  with 
the  authorized  use  thereof,  because  those  acquiring  such  lands  will  take 
them  subject  to  any  easement  existing  by  authority  of  law. 

The  decision  appealed  from  is  aliirmed. 


448  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 


OKLAHOMA  LANDS-SECOND  ENTRY-SECTION  13,  ACT  OF  MARCH  «• 

1889. 

James  W.  Lowry. 

In  determiniog  the  qualifications  of  an  applicant  for  the  right  to  enter  lands  in 
Oklahoma  obtained  from  the  Scminoles  and  Creek  or  Mnscogee  ludiann,  aa  pro- 
vided for  in  the  first  proviso  to  Hection  13,  act  of  March  2,  1889,  the  status  of 
the  applicant  at  the  date  of  his  application  must  control;  and  if  he  has  at  snch 
time,  attempted  to,  bnfc  for  any  cause  failed  to  secure  title  in  fee  to  a  homestead 
under  existing  law,  or  shall  have  made  entry  under  the  commutation  provision 
of  the  homestead  law,  he  is  qualified  to  make  entry  under  the  provisions  of  said 
section. 

The  cases  of  Miller  v.  Sebastian,  19  L.  D.,  288,  and  James  T.  Krigbaum,  12  L.  D.,  617, 
overruled. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  y.  D.)  31, 1898.  (G.  B.  G.) 

This  case  involves  the  8VV.  J  of  Sec.  28,  T.  19  N.,  R.  11  W.,  King- 
fisher laud  district,  Oklahoma  Territory,  and  is  before  tlie  Department 
on  the  appeal  of  James  W.  Lowry  from  your  office  decision  of  May  16, 
1893,  denying  his  application,  styled  an  ^^Application  for  a  restoratioQ 
of  homestead  right  and  to  be  allowed  to  enter  another  tract  of  land.** 

In  that  application,  under  oath  and  corroborated  by  three  witnesses, 
Lowry  stated,  in  substance: 

1.  That  on  June  14, 1887,  he  made  homestead  entry  for  one  hundred 
and  sixty  acres  of  land  in  Kansas,  at  the  Garden  City  land  office. 

2.  That  he  resided  on  and  cultivated  said  tract  in  good  faith,  and 
made  valuable  and  lasting  improvements  thereon  during  the  years 
1887,  1888,  and  1889,  but  for  reasons  given  found  it  impossible  to  main- 
tain a  home  there,  and  therefore  commuted  said  entry  and  paid  for  the 
land,  and  afterwards  sold  it  for  $300 — a  small  part  of  what  he  had 
expended  on  it. 

3.  That  afterwards  relying  upon  the  laws  in  relation  to  Oklahoma, 
he  settled  upon  the  SW.  J  of  Sec.  28,  T.  19  N.,  R.  11  W.  (the  land  first 
above  described),  and  in  April,  1892,  moved  thereon,  with  his  family 
and  efiects,  and  established  his  residence,  which  he  has  maintained 
ever  since,  improving  and  cultivating  the  land  in  good  faith. 

4.  And  thereupon  he  prayed  that  said  paper  might  serve  as  an  appli- 
cation to  make  entry  of  said  tract  of  land  <<  until  such  time  as  the 
Honorable  Commissioner  can  pass  upon  my  application  for  a  restoration 
of  homestead  rights." 

It  appears  from  your  office  decision  aforesaid  that  Lowry'scommata- 
tion  of  his  entry  at  Garden  City  was  made  on  October  16,  1889;  that 
the  tract  uptm  which  Lowry  alleged  settlement  in  April,  1892,  is  part  of 
the  land  obtained  by  cession  from  the  Muscogee  or  Creek  Nation,  and  is 
segregated  by  homestead  entry  Xo.  9877,  of  Nathaniel  F.  Brown,  made 
December  27,  1892,  based  on  soldier's  declaratory  statement.  No.  1347, 
filed  July  9,  1892. 
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Your  office  rejected  Low ry's  application, 

for  the  reason  tliat  he  has  exhausted  bis  homestead  right,  havinnr  made  a  former 
entry  before,  and  oommnted  the  same  subsequent  to  the  act  of  March  2,  1889. 

Your  office  treated  Lowry's  application  as  "a  petition  to  be  allowed 
to  make  a  second  entry,"  and  the  act  of  March  2,  1889,  above  refeiTed 
to,  is  the  act  of  that  date,  entitled  ''An  act  to  withdraw  certain  public 
lands  from  private  entry,  and  for  other  purposes"  (25  Stat.,  854),  gener- 
ally known  as  the  ''second  entry  act." 

This  act  has  no  application  to  the  real  question  here  presented.  The 
Congress,  however,  passed  another  act  on  the  same  date,  March  2, 
1889  (25  Stat.,  980-1005),  entitlied, 

An  act  making  appropriations  for  the  current  and  contingent  expenses  of  the  Indian 
Department,  and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  for  the 
year  ending  Jnue  thirtieth,  eighteen  hundred  and  ninety',  and  for  other  purposes. 

This  act  controls  the  question  presented  by  the  record.  Section  13 
of  this  act  provides,  that  the  lands  acquired  from  the  Muscogee  or 
Greek  Indians  shall  be  disposed  of  to  actual  settlers  under  the  home- 
stead laws  only,  except  as  therein  otherwise  provided,  and  enacts  as 
follows : 

Jnd  provided  further  J  That  any  person  who  having  attempted  to,  but  for  any  cause 
failed  to  secure  a  title  in  fee  to  a  homestead  under  existing  law,  or  who  made  entry 
under  what  is  knoum  as  the  commuted  proviffion  of  the  homestead  late,  shall  be  qualified 
to  make  a  homestead  entry  upon  said  lands. 

The  land  upon  which  Lowry  alleges  settlement  and  which  lie  now 
desires  to  enter,  being  land  acquired  from  the  Muscogee  or  Creek 
Indians,  is  under  the  terms  of  this  proviso  subject  to  entry  by  one 
"who  made  entry  under  what  is  known  as  the  commuted  provisions  of 
the  homestead  law,"  and  the  question  here  presented  is,  whether  Lowry 
is  within  the  statute. 

The  entry  referred  to  in  the  statute  is  the  commuted  or  cash  entry. 
The  original  entry  in  this  case  was  made  before  the  passage  of  the  act 
and  the  commuted  or  cash  entry  afterwards. 

Is  Lowry  one  "  who  made  entry"?  This  depends  entirely  on  whether 
the  word  "made"  refers  to  a  time  previous  to  the  passage  of  the  act 
exclusively,  or  to  a  future  time  as  well.  Grammatically,  the  word  indi- 
cates past  time;  but  what  is  past  time  depends  upon  the  date  of  reck- 
oning. Reckoning  from  tiie  date  of  the  act,  the  word  would  refer  to 
time  previous  to  the  act,  but  reckoning  from  the  date  of  an  application 
under  the  act,  it  would  refer  to  time  previous  to  the  application,  which 
would  include  time  subsequent  to  the  act,  as  well  as  previous  to  it. 

The  proviso,  taken  as  a  whole,  indicates  that  the  qualifications  of  an 
applicant  should  be  determined  from  his  status  at  the  date  of  his  appli- 
cation. The  word  "heretofore"  is  not  found  in  the  proviso.  In  this 
respect  it  is  more  liberal  than  the  second  section  of  the  general  second 
entry  act,  as  recently  construed  by  the  Department  in  the  case  of 
12209— VOL  26 ^29 
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Hertzke  t\  Hencrmond  (25  L.  1).,  82).  In  that  case  it  was  held  tbat 
the  word  ''heretofore"  in  that  statute  liu)it4Hi  the  operation  of  the  act 
to  cases  in  which  tlie  entry  hart  been  made  i>rior  to  the  ])a8sage  of  the 
act,  but  that  the  failure  to  perfect  title  thereunder  niig:ht  l>e  a  future 
contingency  for  wliich  the  act  provided. 

Tiie  act  liere  under  consideration  was  passed  on  the  same  day,  and 
was  for  the  same  general  purpose,  but  will  not  bear  the  constrnetion 
given  the  act,  supra ^  in  the  case  of  Hertzke  i\  Henerudond,  for  the 
reason  that  if  any  part  of  it  relates  exclusively  to  time  prior  to  the 
passage  of  the  act,  it  all  relates  to  such  past  time. 

It  is  thought  that  past  time  is.  meant  to  be  reckoned  from  a  future 
time,  and  that  the  past  time  contemplated  by  the  act  is  the  time  prior 
to  the  date  of  the  ai)plie^tion  to  make  second  entry.  If,  then,  any 
person  has,  at  the  date  of  his  ap])lication  under  this  act,  attempted  to, 
but  for  any  cause  failed  to  secure  a  title  in  fee  to  a  homestead  under 
existing  law,  or  shall  have  made  entry  under  the  commutation  provi- 
sion of  the  homestead  law,  he  is  by  virtue  of  this  act  qualiHed  to  make 
entry  upon  lands,  in  Oklahoma  Territory,  acquired  from  the  Seminoles, 
or  from  the  Muscogee  or  Creek  Indians. 

It  follows  that  Lowry  is  entitled  to  the  benefits  of  the  statute.  The 
cases  of  Miller  t?.  Sebastian  (19  L.  D.,  2^)^  and  James  T.  Krigbaum 
(12  L.  I).,  617),  are  hereby  overruled,  in  so  far  as  they  are  in  conflict 
herewith. 

Your  office  decision  herein  is  reversed.  A  hearing  will  be  ordered 
between  James  W.  Lowry  and  Nathaniel  P.  Brown,  to  ascertain  their 
respective  rights  in  regard  to  the  tract  in  question,  in  which  the  cor- 
roborated affidavit  of  Lowry,  now  in  the  record,  will  be  treated  as  an 
affidavit  of  contest  tiled  as  of  the  date  of  its  presentation,  July  l-I, 
1892. 


CONTEST-DILIGENCE  IN  PROSECUTION— SECOND  CV>NTE9T. 

(jAUTEllAU   V.  CHANEY. 

The  failure  of  a  contestant  to  prosecute  liis  suit,  and  a  resulting  order  of  disnjiMal 
for  want  of  prosecution,  will  defeat  the  right  of  snoh  contestant  to  be  after- 
wards beard  on  a  charge  substantially  the  same  as  that  presented  in  the  first 
instance. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  31^  1898.  (W.  M.  B.) 

The  land  involved  herein  is  lots  2  and  3,  and  8.  J  of  NB.  J  Sec.  9,  T. 
15  S.,  E.  3  W.,  S.  B.  M.,  Los  Angeles  land  district,  Oalifornia. 

Tbe  record  submitted  discloses,  as  recit'Cd  in  your  office  letter,  tike 
following  facts:  That  Edward  W.  Ohaney  made  timber  culture  entry 
on  July  7, 1887,  for  the  above  described  tract  of  land;  tbat  on  Novem- 
ber 5, 1893,  he  gave  notice  of  his  intention  to  make  commutation  proof 
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at  the  local  office  on  December  12, 1802;  that  Frances  Gauteran  on 
November  19, 1892,  filed  protest  and  application  to  contejst  the  entry 
of  Chaney,  claiming  preference  right  under  act  of  May  14,  1880  (21 
Stat.,  140). 

The  protest  against  the  allowance  of  Ohaney's  proof,  and  the  appli- 
cation to  contest  his  right  of  entry,  were  based  upon  the  ground  that 
said  entryman  had  failed  to  comply  with  the  requirements  of  the  timber 
culture  law,  alleging,  substantially,  wherein  such  failure  consisted. 

With  respect  to  the  proof  and  entry  submitted  and  made  by  the 
entryman  your  office  letter  contains  statement  as  follows: 

Chanej  made  proof  on  the  day  set  and  Gauteran  filed  an  affidavit  asking  that  hear- 
ing be  had  on  his  complaint  at  San  Diego,  Cal.  A  counter  affidavit  wiis  filed  by 
Chaney.  By  agreement  of  the  attorneysi  at  Los  Angeles,  the  case  was  continued  to 
December  21,  1892,  before  your  office.  December  21,  the  claimant  appeared  and  filed 
a  motion  to  dismiss  fur  the  want  of  prosecution,  the  plaintiff  being  in  default.  The 
motion  wan  sustained  and  the  case  dismissed.  The  next  day  the  claimant  made 
C.  E.  No.  4959. 

The  above  referred  to  action  of  the  local  office  in  dismissing  the  pro- 
test of  Gauteran  and  his  application  to  contest  for  failure  to  prosecute 
was,  upon  appeal,  considered  and  sustained  by  decision  of  your  office, 
of  date  January  23,  1894. 

Appeal  was  taken  from  said  decision  to  this  Department,  and  after 
full  consideration  of  the  same  the  concurring  decisions  of  the  local 
office  and  your  office  were  approved  and  your  office  decision  affirmed 
by  departmental  decision  of  August  31,  1895. 

A  motion  was  made  by  Gauteran  for  review  of  said  departmental 
decision  of  August  31, 1895,  which  was  considered  and  denied  by  depart- 
mental decision  of  December  IG,  1895. 

More  than  five  months  subsequent  tx)  said  departmental  decision,  to 
wit,  on  May  22,  1896,  Gauteran  filed  a  new  contest  application,  and 
asked  for  a  hearing  in  the  case,  which  matter  being  considered  some- 
what at  length  the  hearing  requested  was  refused  by  your  office  decision 
of  July  8,  1898,  upon  the  ground  that  nothing  new  or  different  was 
alleged  in  the  new  complaint  from  that  set  up  in  the  former  complaint, 
and  that  Gauteran  had  failed  to  appear  and  prosecute  under  the  said 
former  complaint  at  the  time  set  for  the  hearing  thereof,  and  had 
offered  no  excuse  for  such  failure. 

An  appeal  from  the  said  decision  of  your  office,  refusing  the  new 
hearing  applied  for,  brings  the  case  before  this  Department  for  the 
third  time. 

A  day  having  been  set,  as  appears,  for  Chaney  to  submit  final  proof 
npon  his  entry  for  the  Land  in  question,  and  for  Gauteran  to  appearand 
submit  evidence  against  the  allowance  of  the  same,  and  he  (Gauteran) 
having  failed,  after  due  notice  as  to  the  time  and  place  named  for  such 
proceeding,  and  without  giving  a  reason  or  excuse  therefor,  to  appear 
and  show  cause  why  such  proof  should  not  be  accepted  and  Chaney 
not  allowed  to  make  cash  entry  of  the  land  involved,  lost  the  right  to 
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be  afterwards  heard  upou  a  complaint  coDtaiiiing  nothing  new,  but 
which  in  fact  set  forth,  substar^tially  the  same  state  of  facts  upon 
which  was  based  the  application  for  the  hearing  originally  asked  for 
by  Gauterau  and  allowed  in  pursuance  thereof.  See  case  of  Quirk  v, 
Stratton,  5  L.  D.,  210. 

For  the  foregoing  reasons  the  decision  appealed  from,  which  refused 
the  application  for  the  new  or  second  hearing  asked  for,  is  deemed  to 
be  without  error,  and  the  same  is  therefore  hereby  aflirnied. 


RAILROAD  GllANT-INDEMNITY   SELECTIONS— MINERAL   LAND. 

Southern  Pacific  R.  R.  Co. 

Lands  excepted  from  tbe  grant  to  the  Southern  Pacific  by  homestead  entries  that 
were  existing  at  the  date  when  the  grant  took  effect,  may  be  taken  on  behalf  of 
said  grant  in  lieu  of  mineral  lands,  if  at  the  date  of  selection  such  entries  have 
been  canceled,  and  the  lands  are  free  from  other  claims  or  rights. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  March 
(W.  V.  D.)  31,  1S98.  (F.  W.  C.) 

With  your  office  letter  of  February  4, 1898,  was  forwarded  with  favor- 
able recommendation,  supplemental  clear  list  No.  64,  covering  eighty 
acres  within  the  Yisalia  laud  district,  California,  selected  on  account  of 
the  grant  made  by  the  act  of  July  27, 1866  (14  Stat.,  292),  to  aid  in  the 
construction  of  the  Southern  Pacific  Railroad,  main  line. 

The  lands  selected  are  portions  of  odd  numbered  sections  within 
twenty  miles  of  the  line  of  said  road  and  according  to  the  certificate 
attached  to  the  list  said  tracts  were  covered  by  homestead  entries  at 
the  date  of  the  attachment  of  rights  under  said  grant,  which  entries 
have  since  been  canceled  and  the  lands  were,  at  the  date  of  selections 
under  consideration,  free  from  adverse  claims. 

These  selections  were  made  in  lieu  of  certain  tracts  lost  to  the  grant 
by  reason  of  their  mineral  character.  Section  3  of  the  act  of  July  27, 
1866,  supra  J  provides: 

That  all  mineral  lands  he,  nnd  the  sanio  are  herehy,  excluded  from  the  operations 
of  this  act,  and  in  lion  thereof  a  like  quantity  of  unoccupied  and  unappropriated 
agricultural  lands  in  odd  numhered  sections  nearest  to  the  line  of  naid  road,  and 
within  twenty  miles  thereof,  may  he  selected  as  ahove  provided. 

It  will  be  observed  that  the  selections  in  lieu  of  lands  lost  to  the  grant 
by  reason  of  their  mineral  character  are  limited  to  the  same  sections 
purported  to  be  carried  by  the  grant,  namely,  the  odd  numbered  sections 
nearest  to  the  line  of  said  road  and  within  twenty  miles  thereof. 

Without  discussing  this  peculiar  provision  of  the  act,  the  selections 
in  question  meet  the  terms  thereof  and  as  they  are  free  from  other  claim 
or  right  I  have  approved  the  list  submitted  which  is  herewith  returned 
as  the  basis  for  patent. 
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JURISDICTION— SURVEY-RIP ARIAX  RIGHTS— SCRIP  LOCATION. 

Harvey  M.  La  Follette  et  al. 

The  Secretarj'  of  the  Interior,  in  the  proper  exercise  of  his  supervisory  authority, 
may  vacate  a  decision  of  the  General  Land  Office  and  direct  a  reconsideration  of 
the  case  by  said  office,  even  though  no  appeal  may  have  been  taken  from  it« 
decision  therein. 

The  jurisdiction  of  the  Land  Department  is  couiined  to  public  lands,  and  does  not 
extend  to  lands  that  have  passed  into  private  ownership;  hence  if  through  mis- 
take, or  otherwise,  a  tract  is  surveyed  as  public  land,  when  in  fact  it  is  private 
property,  such  survey  will  not  change  the  status  of  the  land  so  that  the  Depart- 
ment will  thereafter  be  prevented  from  taking  proper  action  to  protect  the  rights 
of  the  private  owner. 

The  survey  of  a  tract  of  land  and  the  approval  thereof  do  not  preclude  the  Depart- 
ment from  re-examining  the  matter  at  any  time  before  the  legal  title  to  the  land 
has  passed  out  of  the  United  States,  setting  aside  such  approval,  and  annulling 
the  survey,  if  the  facts  disclosed  by  the  re-examinatiou  demand  such  action. 

The  cases  of  Childress  ei  al.  v.  Smith,  15  L.  1).,  89,  ('ase  v.  Church,  17  L.  D.,  578, 
Gowdy  r.  Gilbert,  19  L.  D.,  17,  California  and  Oregon  Laud  Co.,  21  L.  D.,  344, 
overruled. 

A  scrip  location  confers  no  vested  right  that  precludes  inquiry  on  behalf  of  the 
Department  as  to  the  status  of  the  land,  or  as  to  any  question  affecting  the 
validity  of  such  location. 

Lines  of  survey  run  along  permanent  bodies  of  water  are  run  as  meander  lines,  the 
water  itself  being  the  true  boundary  line  of  the  laud  to  be  sold,  and  all  accre- 
tions after  survey  and  prior  to  patent,  pass  under  the  patent  when  issued,  and 
the  government  thereafter  is  not  entitled  to  subsequent  accretions. 

Land  lying  between  the  meander  line  of  a  lake  and  the  water  line  thereof  is  not 
public  land  of  the  Unit<ed  States  subject  to  location  by  McKee  scrip,  if  at  the 
time  of  such  attempted  location  the  government  has  no  interest  in  said  land  as 
riparian  owner. 

Secretary  BUhh  to  the  Commissioner  of  the  General  Land  Office^  April 

2, 1898.  (W.  C.  P.) 

Harvey  M.  LaFolIetto  aud  Matbias  Beiiuer  have  appealed  from  your 
office  decision  of  May  26, 1897,  rejecting  their  application  to  enter  with 
McKee  scrip  certain  lands  in  Sec.  10,  T.  39  N.,  E.  14  E.,  3rd  p.  m.,  Illinois, 
claimed  to  be  vacant  pnblic  lands. 

Angnst  3,  1896,  Martin  M.  Cooney  and  eight  others,  among  them 
Harvey  M.  LaFollette  and  Mathias  Benner,  filed  in  your  office  their 
application  to  enter  the  same  land  with  the  same  scrip.  This  applica- 
tion was  accompanied  by  several  affidavits  by  persons  who  claim  to 
have  known  the  land  from  1850  to  1808,  asserting  in  effect  that  the  land 
lies  between  St.  Clair  street  in  the  city  of  Chicago  and  the  waters  of 
Lake  Michigan ;  that  St.  Clair  street  is  on  the  east  line  of  Wall's  survey 
of  1821,  and  stating  that  there  was  quite  a  body  of  this  laud  at  the 
time  affiants  first  knew  it  which  has  been  enlarged  by  filling  in  and 
accretion  and  that  there  are  no  laid  ont  streets  on  said  tract  and  that 
the  same  is  vacant.  This  application  was  rejected  by  your  predeces- 
sor's letter  of  August  31 ,  1896,  upon  the  ground,  among  others,  that  the 
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land  in  questiou  had  been  formed  by  the  hand  of  man  or  by  natural 
causes  subsequent  to  the  survey  of  1821.  No  appeal  was  taken  from 
that  decision  nor  was  there  any  effort  to  have  the  case  reconsidered  in 
your  office  or  to  have  the  decision  thus  rendered  modified  or  set  aside. 
September  18, 1896,  there  were  filed  in  your  office  certain  instruments 
executed  by  all  the  ori|^inal  applicants  including  LaFollette  and  Ben- 
ner,  by  which  each  for  himself  decljired  that  he 

hereby  reHuquiqbes  all  his  right,  title,  and  interest  in  and  to  the  premises  described 
in  au  application  for  a  patent  under  tbe  McKee  scrip,  heretofore  tiled  by  them  and 
others,  tbe  receipt  for  which  is  dated  July  15th,  }S96,  and  each  for  himself  hereby 
files  his  relinquisbment  and  withdrawal  of  his  name  from  said  applioatiou  and  pro- 
ceeding for  a  patent  tliereunder  pending  before  the  United  States  Land  Department, 

and  periuission  was  asked  to  withdraw  all  papers  filed  in  support  of 
that  original  application.  There  is  nothing  in  the  record  before  me  to 
show  what  action  or  in  fact  that  any  affirmative  action  was  taken  by 
your  office  in  respect  to  these  relinquishments  and  the  application  to 
withdraw  papers.  On  the  same  day,  however,  September  18,  1896, 
Harvey  M.  LaFollette  and  Mathias  Benner  filed  an  application  to  locate 
with  the  same  scrip  the  same  lands,  and  on  September  21,  1896, 
requested  that  the  papers  and  maps  filed  with  the  former  application 
be  withdrawn  and  re-filed  and  considered  in  connection  with  their  new 
application. 

September  24,  1890,  your  predecessor  recommended  that  certain 
clerks  in  your  office  be  detailed  to  survey  as  "unsurveyed  public  land" 
the  tract  in  question,  and  on  the  same  day  the  detail  recommended  was 
made,  the  language  of  the  order  following  that  of  the  recommendation 
as  follows : 

On  the  recomnieudati<in  of  the  Commissioner,  you  arc  hereby  detailed  for  duty  as 
United  States  surveyor  to  survey  a  strip  of  unsurveyed  public  lands  lying  between 
the  original  meander  line  and  the  present  shore  of  Lake  Michigan,  in  seotiou  10, 
township  39  north,  range  14  east,  3rd  P.  M.,  Illinois. 

September  27,  1896,  N.  K.  Fairbanks  et  aLj  claiming  to  be  owners  in 
possession  of  parts  of  the  land  npplied  for  by  LaFollette  and  Benner, 
filed  a  protest  against,  and  motion  to  set  aside  this  order  for  survey, 
upon  the  grounds  that  the  United  States  had  no  title  thereto,  citing  in 
support  thereof  departmental  decision  of  August  31,1895  (21  L.  D., 
131 ),  rejecting  the  application  of  George  W.  Streeter  to  make  homestead 
entry  of  said  land  for  the  reason 

that  such  lands  do  not  belong  to  the  government,  and  therefore  this  Department  has 
no  jurisdiction  to  direct  their  survey  or  disposal. 

By  letter  of  October  1,  189G,  to  your  office  and  received  there  October 
5,  the  attorney  for  the  board  of  commissioners  of  Lincoln  Park  referred 
to  the  fact  that  surveyors  were  then  making  a  survey  of  said  land  as 
public  land,  and  to  the  application  of  LaFollette  and  Benner,  objected 
to  the  issuance  of  any  patent  for  said  land  and  asked  permission  to 
show  cause  why  patent  should  not  be  issued. 
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October  12, 1896,  notice  was  given  by  your  office  to  the  attorneys  for 
tbe  applicants  and  to  those  for  opposing  parties  that  on  October  27, 
189(],  the  parties  objecting  to  the  issuance  of  patent  to  LaFollette  and 
Banner  would  be  heard. 

October  15, 1896,  LaFollette  and  Benner  liled  an  amended  application 
describing  the  land  applied  for  as 

Lot  A  of  said  fractional  section  10,  in  towDBliip  and  range  aforesaid,  as  described  and 
shown  on  tbe  plat  of  the  official  survey  of  such  lands  approved  October  15th,  1896. 

The  reason  for  this  amended  application  is  stated  as  follows: 

It  being  expressly  understood  that  this  application  is  intended  as  an  amendment 
to,  and  ill  lien  of,  the  application  to  locate  filed  by  tbe  undersigned  September  18th, 
1896,  in  the  General  Land  Offico.  This  amendment  bein*^  matle  for  the  purpose  of 
conforming  to  tbe  description  of  the  United  States  survey  recently  made,  and 
approved  October  15tlL,  1896,  and  to  include  nil  the  land  embraced  tberein  it  having 
been  the  purpose  of  the  original  application  to  cover  and  include  such  lands. 

It  seems,  however,  that  the  plat  in  qaestion  was  not  received  in 
your  office  on  October  15,  189C,  but  was  received  October  10,  and  on 
the  same  day  was  formally  approved  by  your  predecessor. 

On  the  next  day,  October  17,  the  applicants  filed  another  amended 
application  saying — 

It  being  expressly  understood  that  this  application  is  intended  as  an  amendment 
to  the  amended  application  to  locate,  tiled  by  tbe  undersigned  October  15,  1896,  in 
the  General  Land  Office,  and  is  made  for  the  purpose  of  giving  ihe  correct  date  of 
the  approval  of  the  plat  and  Held  notes  of  the  official  survey  covering  the  land 
applied  for. 

October  20,  there  were  filed  on  tlie  part  of  some  of  those  opposing 
the  survey  of  this  tract  as  public  land  and  the  location  of  the  scrip 
thereon,  separate  protests  verified  and  supported  by  affidavits  and  on 
the  next  day  yet  other  formal  protests,  and  affidavits  were  filed.  Octo- 
ber 26,  the  applicants  file<l  evidence  of  the  fissigumcnt  to  LaFollette  of 
the  scrip  in  question  by  the  party  to  whom  it  was  issued,  and  of  the 
assignment  of  an  undivided  one-half  interest  therein  by  LaFollette  to 
Benner  and  also  proof  of  the  naturalization  of  the  latter. 

November  0,  those  objecting  to  said  survey  tiled  a  formal  motion  for 
the  review  and  setting  aside  of  the  approval  of  tlie  plat  of  said  survey 
filed  and  approved  October  IG. 

Besides  those  objecting  to  the  survey  of  this  tract  and  the  location 
of  this  scrip,  on  the  ground  that  the  land  is  not  public;  land  of  the 
United  States,  others,  claiming  the  tract  to  be  public  land  but  assert- 
ing a  right  to  enter  it  under  the  homestead  law  or  to  locate  other 
scrip  thereon,  also  appeared  and  objected  to  the  applic^ation  of  La  Fol- 
lette  and  Benner. 

While  the  matter  was  still  pending  in  your  office,  N.  K.  Fairbanks 
et  al.  addressed  a  communication  to  this  Department  calling  attention 
to  the  fact  that. in  the  order  detailing  clerks  in  your  office  to  survey 
said  land  it  had  been  designated  as  "  a  strip  of  unsurveyed  public 
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lands"  and  that  the  attorneys  for  LaFollette  and  Benner  in  tbeir argu- 
ment before  yonr  office  had  claimed  that  this  language  in  the  order  of 
detiul  constituted  a  determination  by  this  Jiepartment  that  said  tract 
was  public  land  of  the  United  States  and  asked  that  said  order  be  so 
modified  as  not  in  any  way  to  doterniine  or  att'ect  the  controversy  as  to 
whether  or  not  said  tract  is  public  laud  of  the  United  States.  Febra- 
ary  19,  ihe  Department  addressed  a  letter  to  your  office,  which  was 
received  there  the  next  day  (erroneously  stated  in  appellants-  brief  to 
be  February  2(J),  asserting  that  the  Department  did  not  intend  to  utter 
any  judgment  as  to  whether  said  land  was  ]mb]ic  land,  modified  said 
order  by  describing  the  land  to  be  surveyed  as  "  a  strip  of  lands  claimed 
to  be  unsurveyed  public  lands  "  and  by  adding  to  said  order  the  words: 

Nothing  herein  shall  be  construed  sis  detenniDing  whether  said  lands  are  pubHc 
lands  of  the  United  States,  this  question  having  heen  referred  to  the  Commissioner 
of  thu  (lencral  Land  Office  for  decision  in  the  first  instance;  and,  according  to  my 
understanding,  being  now  under  consideration  by  him. 

While  your  predecessor  had  announced  that  a  decision  in  the  ease 
would  be  promulgated  February  23,  ist)7,  it  seems  that  a  decision  in 
favor  of  La  Follete  and  Benner  received  his  signature  February  20. 
Upon  February  22,  and  before  the  decision  was  promulgated,  Secretary 
Francis  addressed  and  delivered  to  your  j)redece8sor  an  order  directing 
him  to  suspend  judgment  in  said  case  until  the  further  order  of  this 
Department. 

Respecting  this  purported  decision  of  your  predecessor  the  applicants 
in  their  brief  filed  upon  this  appeal  say: 

Upon  Saturday,  February  20th,  1S97,  (NMumissiouer  Lanioreux  decided  the  case  and 
found  the  applicants  entitled  to  patent.  Learning  this  by  their  daily  inspection  of 
the  record,  the  attorneys  for  the  applicants  ordered  and  received  a  certified  copy  of 
said  decision — the  copy  given  being  a  duplicate  or  carbon  copy  and  probably  made 
with  the  original  draft.  They  were  then  informed  that  all  notices  were  preparing 
and  would  be  mailed  out  that  day  or  the  (office)  day  following. 

Concerning  the  same  matter,  your  predecessor,  in  a  communication 
dated  March  11,  1897,  to  the  then  Assistant  Attorney  (ileneral  of  this 
Department,  says: 

On  the  twentieth  I  signed  opinion  and  had  number  of  copies  made  the  same  day 
to  be  given  to  the  press  on  the  twenty  third  which  date  I  had  announced  that  the 
decision  would  be  promulgated.  One  oi'  the  copies  on  the  twentieth  I  gave  to  a 
party  with  permission  for  him  to  use  it  after  the  decision  should  be  promulgated  bnt 
in  no  case  to  be  uned  until  ]>roiiinlgation.  This  was  all  done  on  the  twentieth.  On 
the  twenty-second  Secretary  suspended  promulgation. 

This  decision  of  your  predecessor  was  not  prepared  by  him  or  by  any 
one  in  the  government's  service.  When  in  advance  of  th|3  time  fixed 
for  its  promulgation,  he  gave  to  the  attorneys  for  the  a])plicaiit8  a  cer- 
tified copy  and  also  gave  a  copy  -'to  a  party  with  permission  for  him  to 
use  it  after  the  decision  should  be  promulgated"  his  decision  had  not 
been  placed  among  the  papers  in  this  case,  had  not  been  noted  in  the 
records  of  your  office  and  had  not  been  press  copied,  although  all  of 
these  acts  usually  precede  giving  publicity  to  your  office  decisions. 
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Upon  ascertaiDiDg  this  situation  of  tbe  matter  the  present  Secretary 
issued  to  your  office  the  following  order,  March  13, 1897: 

It  having  been  made  known  to  uie  that  there  is  in  yonr  office  what  purports  to  be 
ail  opinion  Rigued  in  the  matter  of  the  applioation  of  Mathias  Beuuer  and  Harvey 
M.  La  FoUette,  to  locate  McKee  scrip  on  what  is  known  as  the  Lake  Front  of  Chi- 
cago, lUiuoiSy  and  that  a  copy  of  said  paper  has  been  delivered  to  one  of  the  parties 
to  the  controversy  before  its  rendition  and  promulgation,  in  flagrant  disregard  of 
right  and  justice,  in  violation  of  the  express  order  of  my  predecessor  and  the  usual  and 
just  rnles  of  procedure;  now,  therefore,  in  the  exercise  of  the  dincretion  and  authority 
conferred  upon  me  by  law,  I  direct  you  to  order  a  rehearing  of  such  application  at 
such  time  as  yon  uiay  dcHignate,  not  later  than  thirty  days  from  tlie  date  hereof,  and 
to  immetliately  notify  all  parties  in  interest  of  this  order  and  of  the  time  fixed  for 
tbe  hearing. 

All  ordt^rs  and  acts  of  your  department  heretofore  made  or  done  in  the  matter  of 
such  application  are  hereby  rescinded,  vacated  and  annulled  to  the  end  that  said 
application  may  be  heard  de  fiovo  and  true  and  equal  justice  done  between  the 
parties. 

A  motion  for  review  and  revocation  of  this  order  presented  by  the 
applicants  was  denied  March  22,  1897. 

The  case  was  thereafter  heard  in  your  office,  arguments  being  pre- 
sented by  all  ]>artie8  in  interest,  and  a  decision  was  rendered  May  26, 
1897,  holding  that  the  land  in  question  is  not  public  land  of  the  United 
States,  denying  the  application  of  La  Follelte  and  Benner  and  setting 
aside  the  approval  of  the  survey  and  plat. 

From  this  decision  the  applicante  appealed  to  this  Department  and 
the  case  ^was  submitted  upon  i)rinted  briefs. 

The  land  involved  is  a  tract  claimed  to  be  outside  and  east  of  the 
survey  line  of  section  10,  township  39  N.,  range  14  E.  3rd  p.  m.,  Illinois, 
as  run  by  surveyor  John  Walls  in  June,  1821.  By  that  survey  section 
10  was  returntMl  as  fractional  and  that  part  of  it  lying  north  of  Chicago 
river  was  designated  as  the  north  fraction  of  said  section  and  returned 
as  embracing  102.29  acres.  May  7,  1831,  IJobert  A.  Kinzie  made  pre- 
erai)tion  cash  entry  for  said  north  fraction  ])aying  therefor  at  the  rate 
of  $1.25  per  acie.  On  March  9,  1837,  patent  issued  on  said  entry  in 
which  the  land  is  described  as  follows: 

The  lot  or  north  fraction  of  section  ten  in  township  thirty-nine,  north  of  range 
fourteen  east,  in  the  district  of  lands  subject  to  sale  (fornieily  at  Palestine,  now)  at 
Chicago,  Illinois,  containing  one  hundred  and  two  acres  and  twenty-nine  hundredths 
of  an  acre,  according  to  the  official  plat  of  the  snrvey  of  said  lands,  returned  to  the 
(teneral  Land  Office  by  the  surveyor-general,  which  said  tract  has  been  purchased 
by  the  said  Kobert  A.  Kinzie. 

It  is  claimed  by  the  applicants  that  a  strip  of  land  lying  outside  of 
the  eastern  line  of  said  north  fraction  as  established  by  said  survey 
and  between  that  line  and  the  waters  of  Lake  Michigan  was  not  in- 
cluded in  said  survey  and  remained  unsurveyed  public  land  of  the 
CTnited  States.  However  this  may  be,  the  fact  is  that  large  additions 
have  been  made  to  the  land  as  it  then  existed  until  now  there  is  a  tract 
lying  between  the  survey  line  of  1821  and  the  present  water  line  of 
Lake  Michigan,  estimated  to  contain  over  one  hundred  and  sixty  acres. 
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These  additions  resulted  in  part  from  natural  accretions  and  in  imrt 
from  artificial  causes.  The  addition  was  at  first  by  way  of  natural 
accretion  wiiich  was  afterwards  accelerated  by  the  building  of  piers 
into  the  lake  and  by  the  duuipage  of  refuse  from  the  city.  About  the 
year  1891  the  board  of  commissioners  of  Lincoln  Park,  under  the 
authority  of  a  statute  of  Illinois,  began  the  construction  of  a  drive- 
way in  the  lake  some  distance  from  the  shore  line  as  it  then  existed  and 
the  filling  in  behind  this  drive-way  has  progressed  rapidly  until  now 
the  body  of  land  between  the  original  survey  line  and  the  present  shore 
line  has  reached  the  area  above  mentioned.  Two  of  the  protesUints 
against  the  allowance  of  the  application  of  LaFolletto  and  Henner  have 
heretofore  sought  to  acquire  title  to  parts  of  this  tract  under  the  home- 
stead law  and  by  the  location  of  scrip  and  still  assert  a  right  thereto 
if  the  land  be  determined  to  be  public.  The  other  protestants  gener- 
ally claim  to  be  owners  of  parts  of  said  tract  by  virtue  of  the  owner- 
ship of  the  land  bordering  on  tlie  original  shore  line.  All  applications 
heretofore  made  to  acquire  title  to  this  land  under  any  of  the  public 
land  laws  have  been  denied  upon  the  ground  that  the  government  had 
no  title  thereto. 

The  specifications  of  errors  made  in  support  of  the  appeal  are  thirty, 
but  it  does  not  seem  necessary  to  quote  them.  It  is  insisted  that  the 
order  of  this  Department  of  February  22,  1897,  directing  a  suspension 
of  judgment  in  this  case  and  that  of  March  13,  were  without  authority 
and  hence  of  no  effect;  and  that  the  decision  made  February  20,  not 
having  been  appealed  from  became  final,  is  in  full  force,  and  binding 
upon  this  Department. 

This  question  seems  to  be  conclusively  settled  adversely  to  the  con- 
tention of  api)ellauts  by  the  citation  of  a  single  authority.  In  the  case 
of  Knight  r.  United  States  Land  Association  (142  U.  S.,  UJl),  a  survey 
had  been  made  of  the  claim  of  the  Pueblo  of  San  Francisco  and  had 
been  approved  by  the  Commissioner  of  the  General  Land  Office.  No 
appeal  from  this  action  was  taken  but  the  Secretary  of  the  Interior 
sent  for  the  papers,  examined  into  the  matter,  and  reversed  the  action 
of  the  Commissioner.  It  was  contended  that  there  was  no  authoritv 
for  such  action  and  of  this  contention  Justice  Lamar,  speaking  for  the 
court,  said : 

This  contention  is  based  upon  the  proposition  that  the  Secretary  of  th<»  Interior 
had  no  authority  to  set  aside  the  order  of  tiie  Commissioner  approving  and  confirm- 
ing the  Strjvttou  wurvey,  especially  in  view  of  the  fact  that  no  apiH'alwns  taken  from 
such  order,  and  the  authorities  of  the  city  actpiiesced  in  that  survey.  This  proposi- 
tion is  unsound.  If  followed  as  a  rule  of  law  the  Secretary  of  the  Interior  is  shorn 
of  that  supervisory  power  over  the  public  lands  which  is  vested  in  him  by  section 
441  of  the  Revised  Statutes. 

After  citing  the  various  sections  of  the  Revised  Statutes  directing 
that  the  Commissioner  of  the  General  Land  Office  shall  perforin  certain 
duties  in  relation  to  the  public  lands  'Minder  the  direction  of  the  Secre- 
tary of  the  Interior,"  the  court  said: 
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The  phrase  ''nnder  the  direction  of  the  Secretary  of  the  Interior/'  as  used  in  these 
sectiouB  of  the  statutes;  is  not  meaningless,  but  was  intended  as  an  expression  in 
general  terms  of  the  power  of  the  Secretary  to  supervise  and  control  the  extensive 
operations  of  the  Land  Department  of  which  he  is  the  head.  It  means  that,  in  the 
important  matters  relating  to  the  sale  and  disposition  of  the  pablio  domain,  the 
surveying  private  laud  claims  and  the  issuing  of  patents  thereon,  and  the  adminis- 
tration of  the  trusts  devolving  upon  the  government  by  reason  uf  the  laws  of  Con- 
gress, or  under  treaty  stipulations,  respecting  the  public  domain,  the  Secret-nry  of 
the  Interior  is  the  supervising  agent  of  the  governmeut  to  do  justice  to  all  claimants 
and  preserve  the  rights  of  the  people  of  the  United  States. 

The  court  also  quoted  with  approval  a  part  of  the  decision  of  this 
Department  in  the  case  of  Pueblo  of  San  Francisco  (5  L.  D.,  483-494)  a 
part  of  which  quotation  reads  as  follows: 

The  statutes  in  placing  the  whole  business  of  the  Department  under  the  super- 
vision of  the  Secretary  of  the  Interior,  invest  him  with  authority  to  review,  reverse, 
amend,  annul  or  affirm  all  proceedings  in  the  Department  having  for  Ihefr  ultimate 
object  to  secure  the  alienation  of  any  portion  of  the  public  lands,  or  tlie  adjustment 
of  private  claims  to  lands  with  a  just  regard  to  the  rights  of  the  public  and  of  private 
parties. 

Snch  supervision  may  be  exercised  by  direct  orders  or  by  review  on  appeals.  The 
mode  in  which  tbe  supervision  shall  be  exercised  in  the  absence  of  statutory  direc- 
tion may  be  prescribed  by  such  rules  and  regulations  aa  the  Secretary  may  adopt. 
When  proceedings  affecting  titles  to  lauds  are  before  the  Department  the  power  of 
supervision  may  be  exercised  by  the  Secretary,  whether  these  proceedings  are  called 
to  his  attention  by  formal  notice  or  by  appeal.  It  is  sufficient  that  they  are  brought 
to  his  notice. 

Various  decisions  of  the  supreme  court  are  then  cited  as  authority 
for  this  holding  and  as  if  to  render  more  clear  if  possible  the  position 
taken,  the  following  language  is  used: 

It  makes  no  difference  whether  the  appesil  is  in  regular  form  according  to  the 
established  rules  of  the  Department,  or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  by  some  action  of  the  Commissioner, 
takes  up  the  case  and  disposes  of  it  in  accordance  with  law  and  justice.  The  Secre- 
tary is  the  guardian  of  the  people  of  the  United  States  over  the  public  lands.  The 
obligations  of  his  oath  of  office  oblige  hiui  to  see  that  tbe  law  is  carried  out,  and 
that  none  of  the  public  domain  is  wasted  or  disposed  of  to  a  party  not  entitled  to  it. 

The  doctrine  thus  announced  hiis  been  adhered  to  in  subsequent 
cases,  among  which  may  be  mentioned  the  following: 

Orchard  v.  Alexander  (157  U.  S.,  372); 

Stoneroad  v.  Stoneroad  (158  U.  8.,  240); 

Warner  Valley  Stock  Co.  v.  Smith  (165  U.  S.,  28); 

Hichigan  Land  and  Lumber  Go.  r.  liust  (168  V,  S.,  589). 

On  the  part  of  appellants,  stress  is  laid  upon  tbe  fact  that  Section 
453,  Revised  Statutes  uses  the  word  ^''executive" in  describing  the  duties 
pertaining  to  the  survey  and  sale  of  the  public  lauds  which  are  to  be 
performed  by  the  Commissioner  of  the  General  Land  Office  under  the 
direction  of  the  Secretary  of  the  Interior,  and  it  is  asserted  that  the 
decision  in  Knight  r.  United  States  Land  Association,  supra, 

at  first  reading  might  seem  to  hold  that  the  authority  of  the  Secretary  is  absolutely 
coextensive  "with  that  of  the  Commissioner,  but  does  not,  in  fact,  so  hold  except  as 
to  execuiire  or  ministerial  duties. 
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There  is  notbiDg  in  the  language  used  to  justify  this  statement,  but 
on  the  contrary  that  language  indicates  that  in  the  opinion  of  the  court 
the  supervisory  authority  of  the  Secretary  extends  to  all  matters  involv- 
ing the  disposition  of  the  public  lands.  Not  only  is  the  language  used 
by  the  court  broad  and  unequivocal,  but  there  is  a  quotation  from  a 
decision  of  this  Department  (5  L.  D.,  483-494)  which  can  not  be  said  to 
restrict  the  supervisory  i)ower  of  the  Secretary  to  any  particular  class 
of  cases.    That  quotation  is  in  part  as  follows: 

For  example  ifj  wLeu  a  patent  is  about  to  issue,  the  Secretary  Hhould  discover  a 
fatal  defect  in  the  proceedings,  or  that  by  reason  o^f  some  newlj  ascertained  fact  the 
patent,  if  issued,  would  have  to  be  annulled,  and  tbat  it  would  be  his  duty  to  a»k 
the  Attorney  General  to  institute  proceedings  for  its  annulment,  it  would  hardly  be 
seriously  contended  that  the  Secretary  might  not  interfere  and  prevent  the  execution 
of  the  patent.  He  would  not  be  obliged  to  sit  quietly  and  allow  a  proceeding  to  be 
consumnmted  which  it  would  be  immediately  his  duty  to  ask  the  Attorney  tieneral  to 
take  measures  to  annul.  It  would  not  be  a  sufficient  answer  against  the  exercise  of 
his  power  that  no  appeal  had  been  taken  to  him  and  therefore  he  was  without 
authority  in  the  matter. 

The  contention  here  is  that  the  decision  of  the  Com nn'ssioner  dated 
February  20,  1897,  not  having  been  appealed  from  became  tinal  and 
that  the  Secretary  has  no  authority  to  prevent  it  being  carried  into 
eii'ect  by  the  execution  of  a  patent,  even  though  lie  should  find  that 
the  Department  has  no  jurisdiction  over  the  land  in  question,  or  that 
the  api)Iicants  are  not  for  any  other  reason  entitled  to  acquire  it.  This 
is,  in  effect,  just  what  the  Secretary,  in  the  above  quotation,  said  wonld 
not  be  seriously  contended.  In  Orchard  ?\  Alexander,  nupra.  the  ques- 
tion was  as  to  the  finality  of  decisions  of  the  local  officers  ni)on  final 
proofs  in  pre-emption  cases  which  the  statute  (Section  22G3,  Revised 
Statutes)  requires 

shall  be  made  to  the  satisfaction  of  the  register  and  receiver  of  the  land  district  in 
which  such  lands  lie,  agreeably  to  such  rules  as  may  be  prescribed  by  the  Secretary 
of  the  Interior. 

The  court,  however,  mentions  the  act  of  July  4, 1836  (5  Stat.,  107), 
which  it  says  was  substantially  carried  into  the  Revised  Statutes  as 
Section  453  (quoted  from  above)  and  concluded  that  the  power  of  super- 
vision and  control  granted  by  said  act,  although  in  terms  extending  to 
only  executive  duties,  included  the  right  to  review  a  decision  of  the 
local  land  officers  as  to  the  matter  of  settlement  and  improvements,  at 
least  in  cases  in  which  the  proof  before  those  officers  was  b}'  ex  parte 
affidavits,  and  continuing  the  following  argument  is  made: 

And  if  the  right  of  supervision  and  control  over  their  decision  exists  nuder  those 
circumstances,  it  is  difficnlt  to  perceive  any  reason  why  it  does  not  exist  under  all. 
There  is  certainly  nothing  in  the  statute  which  in  terms  creates  any  distinction,  and, 
indeed,  in  the  nature  of  things  there  is  no  foundation  for  any. 

This  argument  may  be  applied  with  equal  force  to  the  case  here  under 
consideration. 

In  the  case  then  before  the  court  the  decision  in  Butterworth  r.  Hoe 
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(112  U.  S.,  50),  was  cited  to  support  the  coiiteution  that  the  Commis- 
sioner had  no  anthority  to  interfere  with  the  decision  of  the  local  offi- 
cers and  it  is  cited  here  to  support  the  proposition  that  the  Secretary 
has  no  supervisory  authority  over  the  Commissioner  except  as  to  exec- 
utive or  ministerial  duties.  The  court  there  said  that  an  examination 
of  the  opinion  in  Butterworth  t?.  Hoe  showed  that  it  threw  little  light 
on  tlie  question  and  after  calling  attention  to  the  fact  that  there  is  a 
special  provision  of  law  for  an  appeal  from  the  Commissioner  of  Patents 
to  the  supreme  court  of  the  District  of  Columbia,  said: 

This  special  provision  fur  an  appeal  to  a  judicial  tribunal,  with  a  declaration  as 
to  the  effect  of  the  decision  of  such  tribunal,  was  held  to  be  conclusive  so  far  as 
respects  proceeding  in  the  department.  But  the  difference  between  the  two  cases 
is  obvious.  There  is  no  special  provision  for  au  appeal  from  the  decision  of  the  local 
land  officers  as  to  the  matter  of  settlement  and  improvement;  nothing  to  take  the 
case  out  of  the  general  grant  of  power  to  the  Commissioner  of  the  General  Land 
OfBce  and  the  Secretary  of  the  Interior  to  control  all  matters  in  respect  to  the  sale 
oDd  disposal  of  the  public  lands. 

The  contention  that  the  supervisory  power  of  the  Secretary  is  limited 
to  cases  involving  only  executive  or  ministerial  duties  of  the  Commis- 
sioner can  not  be  sustained.  Under  the  authorities  cited  it  must  be 
held  that  such  power  extends  to  all  cases  involving  the  disposal  of  pub- 
lic lands  except  those,  if  there  be  any,  where  the  law  expressly  declares 
that  the  action  of  the  Commissioner  shall  be  final  or  provides  for  a 
review  by  some  other  tribunal. 

The  authority  of  the  Secretary  to  make  the  order  of  February  22, 
1897,  directing  the  Commissioner  to  suspend  judgment  in  this  case 
until  further  orders  of  this  Department,  and  the  effect  of  such  order, 
are  discussed  quite  elaborately  in  the  various  briefs  in  the  case.  The 
appellants  claim  that  there  was  no  authority  for  the  order  and  that  it 
had  no  effect  whatever.  The  subsequent  action  of  the  Department 
renders  this  order  entirely  unimportant.  If  the  decision  of  the  (Com- 
missioner of  February  20  had  been  regularly  promulgated  and  not 
appealed  from,  still  the  Secretary,  as  herein  shown,  would  have  had 
full  authority  to  send  for  the  papers  in  the  case,  consider  it  and  modify, 
reverse  and  set  aside  that  decision  if  the  facts  justified  such  a  course. 
His  authority  to  direct  a  re-examination  of  the  case  in  your  office  before 
an  examination  by  him  can  not  be  questioned.  This  course  was  the  one 
which,  in  the  nature  of  things,  would  most  surely  result  in  a  just  con- 
clusion and  the  proper  adjudication  of  the  questions  involved.  This 
course  was  adopted  and  on  March  13, 1897,  the  order  quoted  above  was 
given,  directing  a  rehearing  of  the  case  in  your  office  and  revoking  all 
orders  made  or  acts  done  in  the  premises  by  your  office. 

Another  contention  made  by  appellants  is  that  the  order  for  the  sur- 
vey of  1896  and  the  approval  thereof  was  a  final  determination  that 
the  land  in  question  is  public  land  and  that  thereby  that  question 
became  res  judicata  and  beyond  the  further  control  and  jurisdiction  of 
the  Department.    They  say,  in  effect,  this  land  was  surveyed  as  public 
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land  and  the  survey  approved  October  16,  1896,  wben  tbey  finally 
located  their  scrip  on  it,  by  virtue  of  wliicb  the  title  thereto  vested  in 
them,  and  after  that  neither  the  Commissioner  of  the  Geiierul  Land 
Oflfice  nor  the  Secretary  of  the  Interior  had  any  authority  in  the  prem- 
ises, except  to  cause  a  patent  to  issue  to  them  and  this  notwithstand- 
ing it  might  be  subsequently  shown  that  the  land  did  not  belong  to  tbe 
United  States,  or  that  there  were  gross  fraud  and  irregularities  in  the 
survey.  The  departmental  decisions  relied  ui>on  to  support  the  propo- 
sition that  by  ordering  a  survey  of  a  tract  of  land  the  DepartmeDt 
finally  determines  the  character  of  that  tract  to  be  public  land,  and 
thereafter  is  powerless  to  change  that  determination  are — 

Cliildress  et  al.  r.  Smith  (15  L.  D.,  89); 

Case  r.  Church  (17  L.  D.,  578); 

Gowdy  V.  Gilbert  (19  L.  D.,  17); 

California  and  Oregon  Land  Co.  (21  L.  D.,  344). 

In  Childress  ct  al.  v.  Smith  the  land  involved  was  an  island  in  White 
river,  Arkansas.  By  a  survey  made  in  1821  the  river  was  meandered 
and  the  island,  if  it  then  existed,  was  omitted  from  that  survey,  but  in 
1854  the  survey  was  extended  to  include  it.  It  remained  uncultivated 
and  ax>parently  unclaimed  until  1886  when  Smith  made  homestead 
entry  therefor  against  which  Childress  and  Glenn  protested,  alleging 
ownership  thereof  by  virtue  of  owning  the  lands  on  the  east  side  of 
the  river  opposite  to  the  island.  Of  the  survey  of  1854  Secretary 
Koble  said : 

Tho  ordering  of  the  survey  of  1854  was  a  determination  by  your  office  (the  proper 
tribunal)  that  the  laud  belouged  to  the  government. 

It  has  been  so  held  and  considered  for  nearly  forty  years,  and  as  such  it  was 
entered  by  Smith.  I  shall  therefore  not  disturb  his  entry,  but  leave  the  contestants 
to  their  remedy  in  court. 

The  Secretary  did  not  discuss  his  authority  to  act  in  the  premises, 
but  did  say  that  because  of  the  long  lapse  of  time  during  which  the 
former  departmental  action  had  stood  unquestioned  he  did  not  deem 
it  best  to  interfere. 

In  Case  v.  Church  the  land  involved  was  an  island  in  Long  liake, 
Michigan,  which  Case,  who  had  been  in  possession  thereof  for  some 
years,  applied  to  have  surveyed.  The  survey  was  directed  to  be  made, 
the  land  ordered  sold  as  an  isolated  tract,  and  so  sold.  Church  becom- 
ing the  purchaser.  Case  protested  against  the  issue  of  patent  on  that 
sale  and  applied  to  enter  the  land  under  the  pre-emption  law.  On 
appeal  to  this  Department,  however,  he  changed  his  position  and 
insisted  that  the  patent  should  not  be  issued  because  the  lands  oo 
Long  Lake  had  been  patented,  as  a  part  of  the  riparian  lands  whereby 
the  government  had  parted  with  its  title  to  the  island  and  that  he, 
Case  by  virtue  of  his  long  continued  adverse  possession  had  acquired 
prescriptive  title  thereto.  After  a  statement  of  the  facts  substantially 
as  above  the  Secretary  said : 

These  are  questions  essentially  for  the  courts  to  determine  and  have  no  proper 
place  in  departmental  adjadieatiouB.    The  question  as  to  whether  the  land  is,  or  is 
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not,  the  property  of  the  United  States  j^ovemiuent  becnme  res  adjudicaiay  so  far  as 
tlie  power  of  this  Department  extends,  \vhen  it  was  ordered  sold* by  the  b'ecrvtary  of 
the  Interior. 

In  Gowdy  t.  Gilbert  the  sectiou  embracing  tbe  land  involved  was 
surveyed  in  1839  and  upon  a  resurvey  made  in  1889  an  additional  lot 
(G)  was  marked  out.  Gilbert  was  allowed  to  make  entry  of  said  lot, 
whereupon  Gowdy  protested  claiming  the  land  by  virtue  of  riparian 
ownership.     Upon  these  facts  Secretary  Smith  said: 

This  ^8  a  question  that  has  passed  beyond  the  jurisdiction  of  the  J^epartnient,  and 

can  only  now  be  determined  by  the  courts.    Tlie  question  as  to  the  character  of  this 

laud  was  fnny  determined  by  the  Land  Department  before  survey  and  when  said 

survey  of  lot  6  was  ordered  the  question  as  to  the  character  of  the  land  became  res 

judicata.     See  Case  r.  Church  (17  L.  I).,  578.) 

The  case  of  California  and  Oregon  Land  Conipany  involved  a  large 
body  of  lands  on  Goose  Lake,  Oregon.  By  a  survey  made  in  1868  this 
lake  was  meandered  and  iu  1888  settlers  upon  lands  lying  between  the 
original  meander  line  and  the  waters  of  the  lake,  applied  to  have  said 
lands  surveyed.  Objection  being  made  thereto  by  those  claiming  to  be 
riparian  owners,  a  hearing  was  ordere<l  "to  determine  whether  the  lines 
of  survey  were  properly  run  or  whether  the  land  in  dispute  has  been 
formed  by  accretion  since  survey."  A  hearing  was  had  as  a  result  of 
which  it  was  decided,  December  17,  1888,  that  the  survey  was  made  at 
a  time  when  the  waters  of  the  lake  were  much  higher  than  the  ordinary 
water  line  by  reason  of  which  the  true  water  line  was  not  defined  by 
the  meander  line  fixed  by  said  survey.  It  was  held  that  the  land  between 
said  meander  line  and  the  true  water  line  of  said  lake  was  ])ublic  land 
of  the  United  States  and  a  survey  thereof  was  ordered  (7  L.  D.,  527). 
Afterwards  the  California  and  Oregon  Land  Company  as  owner  of  cer- 
tain lands  bounded  by  the  original  meander  line  protested  against  the 
disposal  of  the  lands  between  that  line  and  the  waters  of  the  lake 
urging  that  inasmuch  as  the  company  was  not  a  party  to  the  former 
hearing  it  should  be  given  an  opportunity  to  show  its  rights  in  the 
X^remises.    In  passing  upon  this  protest  Secretary  Smith  said: 

Without  going  over  the  various  questions  presented  in  the  able  brief  of  counsel, 
it  is  sufficient  to  say,  that  the  judgment  heretofore  rendered  with  reference  to  these 
lines  by  the  Department  >vas  such  a  judgment  as  established  the  status  of  these 
hues  and  as  such  was  binding  upon  all  persons,  whether  they  wece  parties  to  the 
suit  or  not.  It  was  therein  determined  that  the  meander  line  established  was  not 
the  true  line,  and  that  the  reliction  which  occurred  thereafter  was  not  a  reliction 
from  the  shore  line  of  the  lake  but  was  a  reliction  from  the  line  erroneously  eatab- 
lisl)ed  as  a  shore  line  at  a  time  when  the  lake  was  outside  of  its  usual  banks. 

In  addition  to  the  views  already  expressed  it  was  held  in  Gowdy  r.  Gilbert  (19 
L  I).,  17)  syllabus:  'A  final  decision  of  the  Department  directing  the  survey  of  a 
tract  as  pablio  land  precludes  the  subsequent  consideration  of  a  claim  thereto  based 
npon  riparian  ownership.' 

The  action  of  the  Department  heretofore  taken  iu  this  case  is  binding  upon  it 
now,  and  the  application  for  a  hearing  is  accordingly  denied.  Whatever  rights  the 
appellant  may  have  can  best  be  determined  in  the  courts. 
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These  decisions  seem  to  justify  the  coiitentioii  of  nppellaiib^  and  to 
go  to  the  extent  of  saying  that  when  this  Department  has  once  ordered 
a  survey  of  lands  as  public  lands  it  i.s  afterwards  bound  by  that 
determination  and  is  without  power  to  change  it.  I  am  not  inclined  to 
give  the  rule  so  broadly  stated  in  said  decisions  my  approval,  even  by 
the  inference  that  would  be  drawn  from  an  attempt  to  distinguish  this 
case  from  those.  Tbe  jurisdiction  and  authority  of  the  land  depart- 
ment is  C(mfined  to  public  lands,  and  does  not  extend  to  lands  which 
have  passed  into  private  ownership. 

Appellants'  proposition,  carried  to  its  legitimate  conclusion,  means 
that  where  the  land  department  by  mistake,  or  otherwise,  surveys  aa 
public  land  a  tract  which  both  in  law  and  in  fact  is  private  property 
and  subject  to  private  disposition  alone,  the  land  thus,  surveyed 
obtains,  for  the  purpose  of  future  proceedings  in  the  land  department, 
a  fictitious  status  whereby  the  officers  of  that  department  are  ]K)wer- 
less  to  prevent  the  annoyance  to  the  private  owner  and  the  clouding 
of  his  title,  which  would  necessarily  follow  the  issuance  to  another  of 
a  patent  from  the  United  States.  Stated  in  other  words:  the  claim  is 
that  one  unauthorized  act  of  the  land  department  requires  that  the 
wrong  thereby  initiated  be  consummated  by  succeeding  acts  equally 
unauthorized.  A  statement  of  the  proposition  accomplishes  its 
refutation. 

Even  public  lands  remain  under  the  care  and  control  of  the  land 
department  until  patent  issues,  or  action  ei^uivalent  to  the  issue  of  pat- 
ent is  taken,  and  the  power  remains  until  that  time  to  correct  mistakes 
in  their  survey  or  in  the  other  steps  taken  by  the  land  officers  in  the 
process  of  disposing  of  them  and  to  inquire  into  the  extent  and  validity 
of  any  rights  thereto  claimed  against  the  government.  This  proposi- 
tion is  sustained  by  the  judicial  decisions  hereinbefore  cited  respecting 
the  supervisory  authority  of  the  Secretary  of  the  Interior,  but  it  is  most 
specifically  asserted  in  the  case  of  Michigan  Land  and  Lumber  Co.  v. 
Rust  (168  U.  S.,  589),  wherein  the  court  said: 

It  is  of  course  not  pretended  that  when  an  equitable  title  has  passed  the  land 
department  has  power  to  arbitrarily  destroy  that  equitable  title.  It  has  jariadie- 
tion,  however,  after  proper  notice  to  the  party  claiming  such  equitable  title  aud 
upon  a  hearing  to  determine  the  question  whether  or  not  such  title  has  passed. 
Cornelius  r.  Kessel,  128  U.  S.,  456;  Orchard  r.  Alexander,  157  U.  S.,  372.  383;  Par- 
sons V,  Venzke,  164  U.  S.,  89.  In  other  words  the  power  of  the  department  to  iuqoire 
into  the  extent  and  validity  of  the  rights  claimed  against  the  government  docs  not 
cease  until  the  legal  title  has  passed. 

Tnder  these  authorities  there  is  no  foundation  for  the  proposition 
that  this  Department  is  precluded,  by  the  fact  that  a  survey  of  a  tract 
of  land  has  been  made  and  approved,  from  re-examining  the  matter  at 
any  time  before  the  legal  title  has  passed  ^om  the  United  States,  set- 
ting aside  such  approval,  and  annulling  the  survey  if  the  facts  disclosed 
by  such  reexamination  demand  such  action. 

The  Department  is  not  bound  by  action  taken  upon  a  mistaken  view 
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of  its  own  jurisdiction.  The  cases  of  Childress  et  ah  i\  Smith,  Case  v. 
Church,  Gowdy  v.  Gilbert,  and  California  and  Oregon  Land  Co.,  relied 
upon  by  appellants,  in  so  fur  as  they  are  in  conflict  with  the  views  here 
expressed,  are  overruled. 

It  is  also  claimed  by  appellants  that  the  statutes  under  which  the 
McKee  scrip  certificates  were  issued 

operated  as  a  present  grant  of  any  vacant  lands  of  the  United  States  that  tliey 
might  be  located  upon  Ity  tbe  holders  of  the  certificates  and  that  the  title  thereto 
vested  at  the  time  of  such  location. 

Unless  they  mean  the  legal  title  this  assertion  is  without  force,  and 
that  they  do  mean' the  legal  title  is  negatived  by  their  present  demand 
for  a  patent.  A  patent  is  the  superior  and  conclusive  evidence  of  legal 
title  and  the  general  rule  is  that  it  is  necessary  to  transfer  the  legal 
title  from  the  United  States  and  that  until  its  issuance  the  fee  remains 
in  the  government.  Carter  r.  Ruddy  (1(56  U.  S.,  493).  There  are  excep- 
tions to  this  rule  and  the  appellants  claim  that  the  statutes  authorizing 
the  issue  of  the  McKee  scrip  constitute  one  of  the  exceptions  because 
of  the  words  of  present  grant  therein.  Tiiat  act  of  January  25,  1853 
(10  Stat.,  745),  as  to  the  question  involved  here,  reads  as  follows: 

Jnd  be  it  further  enactecly  That  to  eat-h  of  the  orplian  chihireii  of  the  said  McKee, 
there  shall  he,  and  hereby  is,  granted  one  <inarter  si'ction  of  land,  to  be  located 
npon  any  vacant  land  of  the  United  States,  and  to  be  located  wbere  and  in  such 
manner  as  the  President  of  the  United  States  niiall  direct. 

This  act  was  amended  by  the  act  of  March  1,  1889  (25  Stat.,  1307)^ 
which  reads  a,8  follows: 

That  the  Commissioner  of  tbe  General  Laud  Office,  to  carry  into  effect  the  ^lant 
of  one  quarter  section  each  to  the  orphan  children  of  William  R.  McK«e,  made  in 
the  second  section  of  said  act,  be  antl  is  hereby  anthorized  and  directed  to  issue  to 
the  surviviuj;  children  and  f^rand-children  of  said  McKee  or  to  the  owners  or  holders 
thereof,  other  certificates  for  those  they  now  hold,  issued  by  authoiity  of  said  act, 
which  new  certificates  they  may  enter  and  locate,  for  themselves  upon  any  lands 
in  sittisfaction  of  said  grant  of  the  class  described  in  the  act  to  which  this  is  an 
amendment. 

Without  considering  whether  this  latter  act  changes  the  scheme  from 
a  grant  of  lands  U)  a  grant  of  jscrip  with  which  lands  niaj^  be  acijuired, 
the  power,  in  any  event,  rests  in  the  government  to  determine  whether 
the  lands  selected  are  vacajit  public  lands  and  therefore  of  tlie  class 
contemplated,  and  this  Department  having  in  charge  the  public  lands 
must  decide  as  to  that.  A  valid  location  is  necessary  to  the  vesting  of 
a  right  or  title  and  vacant  public  land  is  necessary  to  the  making  of  a 
valid  location.  If  the  land  here  claimed  is  not  i)ublic  land  of  the 
United  States  no  location  thereon  could  give  the  owners  of  the  scrip  a 
right  thereto  nor  could  the  approval  of  such  a  location  by  this  Depart- 
ment or  the  issuance  of  a  patent  give  them  any  right  to  the  land.  The 
contention  that  appellants  by  reason  of  their  location  acquired  a  vested 
right  in  this  land,  which  i^recludes  further  inquiry  by  this  Department 
as  to  the  status  of  the  land,  or  as, to  any  question  affecting  the  validity 
of  such  location,  can  not  be  sustained. 
12209— VOL  26 30 
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This  disposes  of  tlie  preliminary  questions  x)resented  by  the  appeal. 
As  to  tbe  merits  of  the  case,  tbe  first  qaestiou  to  be  considered  is 
w  hetlier  the  land  in  qnestion  is  public  land  of  the  United  States.  If 
that  question  be  answered  in  the  negative  no  examination  of  the  other 
questions  raised  by  the  arguments  will  be  required. 

As  said  before,  tbe  township  in  which  this  land  lies  was  surveyed  in 
18J1  and  section  ten  thereof  was  returned  as  fractional.  liobert  A, 
Kinzie  made  pre-emption  entry  for  the  north  part  of  this  fractional 
section  beini^:  that  part  lying  north  of  the  Chicago  river.  According 
to  the  field  notes  and  the  plat  made  therefrom  tbe  southern,  western 
and  northern  boundaries  of  tbe  section  are  shown  to  be  the  straight 
lines  usually  run  in  dividing  a  township  into  sections.  The  east  line 
deviates  from  a  straight  course  and  is  described  by  courses  and  dis- 
tances. It  is  claimed  by  tbe  appellants  that  this  was  a  boundary  line 
and  that  all  land  lying  outside  thereof  was  excluded  from  the  survey 
and  remained  unsurveyed  land  of  the  United  States.  On  tbe  other 
hand,  it  is  claimed  by  those  opposing  this  application  that  this  line 
was  run  as  a  meander  line  to  ascertain  tbe  quantity  of  land  in  said 
fractional  section  and  that  tbe  waters  of  Lake  Michigan  constituted  its 
true  eastern  boundary.  The  plat  in  the  files  of  your  ofiice,  made  fi-om 
the  field  notes  of  said  survey  of  1821,  and  which  is  referred  to  in  the 
Kinzie  patent,  does  not  show  any  land  between  tbe  eastern  line  of 
the  section  and  the  waters  of  Lake  Michigan,  but  clearly  indicates 
that  both  tbe  north  line  and  the  south  line  of  tbe  section  were 
extended  to  tbe  waters  of  the  lake  as  tbe  eastern  boundary,  and 
that  the  eastern  survey  line  was  run  as  a  meander  line  only.  The 
field  notes  show  that  tbe  south  line  of  tbe  section  was  run  east 
from  tbe  corner  common  to  sections  9,  10,  15  and  16  until  it  ^^strnck 
tbe  bank  of  Lake  Michigan"  where  a  post  was  set  as  a  corner  of  frac- 
tional sections  10  and  15,  that  the  north  line  of  section  10  was  run  east 
from  the  corner  common  to  sections  3,  4,  9  and  10,  until  it  "struck  the 
bank  of  Lake  Michigan"  where  a  post  was  set  to  mark  the  corner  of 
fractional  sections  3  and  10,  and  the  line  run  between  tbe  two  corners 
thus  established  is  spoken  of  as  the  "meanders"  of  Lake  Michigan.  If 
these  field  notes  and  tbe  official  plat  made  therefrom  are  to  be  taken  as 
conclusive,  it  must  necessarily  be  held  that  said  survey  included  all  the 
laud  then  existing.  Tbe  applicants  file  copies  of  various  plats  pur- 
porting to  show  tbe  formation  of  tbe  land  at  and  around  the  mouth  of 
the  Chicago  river,  and  also  affidavits  respecting  the  existence  of  land 
at  the  date  of  survey,  which  was  not  included  therein.  These  other 
plats  were  not  made  under  tbe  authority  of  the  laud  department  nor 
were  they  made  as  a  basis  for  tbe  disposition  or  sale  of  the  lands 
platted.  A  map  of  tbe  "mouth  of  Chiengo  river  and  plan  of  Ft.  Dear- 
born^* made  in  1818  in  tbe  engineer  department  of  the  United  States 
Topographical  Bureau  shows  tbe  river  turning  in  a  southerly  direction 
before  emptying  into  the  lake  and  leaving  a  strip  or  tongue  of  land  run- 
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ning  south  along  the  east  side  of  the  river,  not  shown  by  the  survey  of 
1821.  Another  map  made  in  the  same  bureau  in  1830  shows  the  same 
strip.  Another  map  made  in  the  same  bureau  in  1839  shows  this  strip 
while  one  made  in  1842,  being  a  plan  of  Chicago  harbor,  shows  the  land 
after  the  improvement  of  the  harbor  by  the  straightening  of  the  river 
and  the  building  of  piers.  The  plat  of  north  fractional  section  ten  as 
Kinzie's  addition  to  Chicago,  recorded  in  1834,  purports  to  show  a  sub- 
dividing and  platting  of  all  of  the  land  to  the  waters  of  the  lake.  The 
affidavits  made  by  parties  who  claim  to  have  known  the  land  for  many 
years,  some  from  before  the  date  of  Kinzie's  entry,  assert  that  there 
was  land  between  the  original  survey  line  and  the  waters  of  the  lake, 
the  quantity  thereof  being  estimated  variously  at  from  twenty  to  fifty 
acres.  Without  attempting  to  give  here  a  detailed  analysis  of  this 
evidence,  it  is  sufficient  to  say  that  the  conclusion  to  be  drawn  there- 
from is  that  the  survey  line  of  1821  did  not  coincide  exactly  with  the 
actual  water  line.  It  seems  to  show  the  existence,  at  the  time  of  the 
original  survey,  of  a  small  body  of  land  on  the  north  side  of  the  mouth 
of  Chicago  river,  not  shown  on  the  official  plat,  but  the  size  of  this 
tract  can  not  be  determined  with  any  certainty.  So  far  as  such  a  tract 
is  shown  to  have  existed  at  that  time,  it  appears  to  have  been  only  a 
sand  bar  and  of  no  value.  It  may  be  doubted  if  this  evidence  is  suffi- 
cient to  overcome  the  official  return  of  the  United  States  surveyor 
respecting  the  true  location  of  the  water  line  represented  to  have  been 
meandered  by  him.  It  is  clear,  however,  that  the  north  line  of  the  sec- 
tion as  well  as  the  south  line  thereof,  extended  to  Lake  Michigan  and 
that  the  line  between  these  two  points  was  run  as  a  meander  line  and 
was  not  intended  as  a  boundary  separate  and  distinct  from  the  water 
line. 

The  law  regulating  the  survey  of  the  public  lands  at  that  time  is  now 
embraced  in  sections  2395,  2396  and  2397  of  the  Revised  Statutes.  It 
is  provided  that  in  those  townships  made  fractional  because  of  abutting 
on  water  courses,  the  boundary  lines  shall  be  ascertained  by  running 
from  the  established  corners  due  north  and  south  or  east  and  west  lines, 
as  the  case  may  be,  to  the  water  course,  or  other  external  boundary. 
In  such  cases  the  law  contemplated  that  the  water  should  form  the 
boundary  line.  In  this  case  the  appellants  lay  great  stress  on  the  fact 
that  the  field  notes  show  that  the  north  line  of  the  section  in  question 
ended  at  the  ''bank'-  of  Lake  Michigan,  and  cite  numerous  decisions 
of  State  courts  to  show  that  a  line  described  as  reaching  to  or  extend- 
ing along  the  bank  of  a  stream  can  not  be  held  to  extend  to  or  to  be 
coincident  with  the  water  line.  This  question  has,  however,  been  con- 
sidered by  the  supreme  court  of  the  United  States  in  a  case  involving 
the  survey  of  public  lands.  The  facts  in  Railroad  Company  v,  Schur- 
meir  (7  Wall.,  272),  are  very  similar  to  those  presented  here.  There 
the  field  notes  showed  that  the  lines  running  from  established  corners 
intersected  the  bank  of  the  Mississippi  river,  the  plat  showed  the  river 
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as  tbe  boundary  line,  and  the  land  was  sold  by  the  United  States  and 
described  as  lot  1,  containing  so  many  acres,  *' according  to  the  offiml 
plat  of  the  survey."  Afterwards  it  was  shown  that  at  the  time  ol  tbe 
survey  there  was  a  considerable  body  of  laud  between  the  line  fixed 
by  said  survey  and  the  actual  water  line  and  this  was  surveyed  by 
the  United  States  as  public  land.  The  railroad  company  claimed  this 
newly  surveyed  land  under  its  grant.  The  contention  made  here  is 
the  same  as  that  made  there,  as  is  shown  by  the  following  statement 
of  the  court: 

Appellants  contend  that  tbe  river  is  not  a  boundary  line  in  the  official  purvey; 
that  the  tract,  as  surveyed,  did  not  extend  to  the  river,  but  that  the  survey  stopi>ed 
at  the  nieauderposts  and  the  described  trees  on  the  bank  of  the  river.  Accordingly, 
they  insist  that  lot  I  did  not  extend  to  the  river,  but  only  to  the  points  where  tbe 
township  and  section  lines  intersect  the  left  bank  of  the  river,  as  shown  by  the 
meander  posts. 

The  court  held  that  the  line  between  the  posts  on  the  bank  of  tbe 
river  was  a  meander  line,  that  the  purchase  of  lot  1,  took  to  the  actual 
water  line  and  that  the  subsequent  survey  could  not  aiVect  his  title. 
In  the  course  of  the  decision  the  following  language  is  used: 

Meander  lines  are  run  in  surveying  fractional  portions  of  the  public  lands  bonler- 
ing  upon  navi(>;able  rivers,  not  as  boundaries  of  the  tract,  but  for  the  purpose  of 
defining  the  sinuosities  of  the  banks  of  the  stream,  and  as  the  means  of  ascertaining 
the  quantity  of  the  land  in  the  fraction  subject  to  sale,  and  which  is  to  be  paid  for 
by  the  purchaser. 

In  preparing  the  official  plat  from  the  iield  notes,  the  meander-line  is  represented 
as  the  border-line  of  the  stream,  and  shows  to  a  demonstration,  that  the  water-coar&e 
and  not  the  meander-line,  as  actually  run  on  the  land  is  the  boundary. 

In  Hardin  r.  Jordan  (140  IT.  S.,371)  the  line  of  the  survey  cut  across 
a  tongue  or  strip  of  land  extending  into  the  waters  of  a  lake  and  it  was 
claimed  that  this  strip  was  excluded  from  the  survey.  This  contention 
was  not  sustained  by  the  court  and  in  the  course  of  the  decision  it  was 
said : 

The  meander  linos  run  along  or  near  the  margin  of  such  waters  are  mn  for  the 
purpose  of  ascertaining  the  exact  (juantity  of  the  u]>laud  to  be  charged  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the  grantee  to  such  meander  line8.  It  h.-i.^ 
frequently  been  held,  both  by  the  Federal  and  State  courts,  that  such  meander  lines 
are  intended  for  the  purpose  of  bounding  and  abutting  the  lands  granted  upon  tbe 
waters  whose  m.'U'gins  are  thus  meandered;  and  that  the  waters  themselves  ctmnti- 
tute  the  real  boundary. 

In  Mitchell  t\  Sraale  (140  U.  S.,  40G),  the  same  rule  is  again  laid  down 
and  in  both  these  decisions  many  authorities  are  cited  in  support  of 
the  proposition.  The  rule  is  also  adhered  to  in  subsetpient  decisions 
of  the  court  among  them  being  Home  r.  Smith  (159  U.  S.,  40)  and 
Grand  Itapids  and  Indiana  R.  R.  Co.  v.  Rutler  (159  IT.  S.,  87). 

That  lines  of  the  public  survey  run  along  permanent  bodies  of  water 
are  meander  lines  run  to  determine  the  quantity  of  land  subject  to  sale 
and  that  the  water  lino  rather  than  such  meander  line  forms  the  true 
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boundary,  Las  been  held  in  numerous  cases  decided  by  this  Depart- 
ment: 

Reuben  Kichardson  (11  C.  L.  0./284); 

James  H.  May  (3  L.  I).,  200); 

Jame»  Hemphill  (6  L.  D.,  555); 

John  W.  Moore  (13  L.  D.,  64); 

Watson  H,  Brown  (20  L.  D.,  315). 

In  this  patent  to  Kinzie  the  official  plat  made  upon  the  survey  of 
1821  is  referred  to  as  part  of  the  description  of  the  land  conveyed  and 
the  rule  is  that  where  a  plat  is  thus  referred  to  in  a  deed,  the  elements 
of  identification  shown  thereby  are  to  be  as  much  regarded  in  ascer- 
taining the  true  description  of  the  land  as  if  they  had  been  specifically 
stated  in  the  deed,  and  this  rule  is  applicable  to  patents  from  the  United 
States  the  same  as  to  conveyances  between  individuals. 

Jetferis  r.  East  Omaha  Land  Co.  (131  U.  S.,  178). 

It  is  chiimed  by  appellants  that  even  if  the  line  of  1821  is  held  to  be 
a  meander  line,  still  the  accretions  belong  to  the  United  States  because 

it  is  SI  well  settled  rule  of  luw  that  where  the  land  eDtere<I  is  specifically  and  fully 
dc.-cribed  hy  lioundaries  and  the  exact  area  is  specified  the  entrj'uian  takes  that 
amount  of  laud  and  no  more. 

The  case  of  Jones  v.  Johnston  (18  How.,  150),  is  one  of  the  cases  cited 
in  support  of  this  proposition.    There  tlie  court  lays  down  the  rule 

that  a  grantee  can  acquire  by  his  d<ed  only  the  lands  described  in  it  by  metos  and 
bounds,  and  with  sufficient  certainty  to  enable  a  person  of  reasonable  skill  to  locate 
it  and  can  not  acquire  lands  outside  of  the  description  by  way  of  appurtenance  or 
accession. 

There  the  side  lines  of  a  certain  lot  were  to  run  at  right  lines  till  they 
intersected  the  lake  shore  and  the  court  held  that  the  lake  shore  as  it 
was  a  the  date  of  the  deed  was  the  southern  boundary  and  not  as  it 
was  at  the  date  of  the  plat  referred  to  in  the  deed,  and  that  any  alluvial 
accretions  after  the  date  of  the  deed  belonged  to  the  grantee  in  that 
deed.  So  here  the  north  and  the  south  line  of  section  ten  were 
extended  till  they  intersected  the  lake  and  the  water  line  at  the  date 
of  Kinzie's  patent  was  the  true  boundary  line  and  the  alluvial  accre- 
tions after  that  belonged  to  him. 

Gazzam  v,  Phillips  (20  How.,  372),  is  also  cited  in  this  connection  by 
appellants,  but  it  does  not  sustain  their  contention.  There  a  section 
was  rendered  fractional  by  private  claims,  and  this  fractional  part  was 
divided  by  a  line  running  north  and  south  through  it  laying  off  in  the 
west  subdivision  ninety-two  and  sixty-seven  hundredths  acres  and  in 
the  east  one  hundred  and  ten  and  fifty  hundredths  acres.  A  pur- 
chased the  west  and  B  the  east  subdivision,  the  purchases  being  made 
on  the  same  day.  The  patent  to  A  described  the  land  as  the  southwest 
quarter  of  the  section,  "containing  ninety-two  and  sixty-seven  hun- 
dredths acres  according  to  the  official  plat  of  the  survey  of  said  lands." 
The  court  simply  held  that  under  these  facts  it  was  clear  that  A  pur- 
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chased  and  paid  for  only  the  west  subdivision  of  said  section  and  could 
take  nothing  more.  This  is  without  special  application  to  the  que^stion 
here.. 

Home  t7.  Smith  (159  U.  8.,  40),  cited  on  this  question  is  equally 
inapplicable.  There  a  survey  of  public  lands  was  shown  by  the  field 
notes  to  abut  on  Indian  river  and  sections  23  and  36  were  thereby  made 
fractional.  It  was  shown,  however,  that  the  river  was  more  than  a 
mile  west  of  where  the  survey  stopped  and  that  the  water  which  was 
meandered  as  the  west  line  of  said  fractional  sections  was  in  fact  a 
bayou  between  which  and  the  river  was  a  large  body  of  land  so  that  if 
the  river  was  held  to  be  the  boundary  the  lots  which  were  shown  by 
the  official  plat  to  contain  one  hundred  and  seventy  acres,  would 
embrace  over  seven  hundred  acres.  The  court  mentions  the  lengths 
of  the  various  lines  simply  to  show  that  a  mistake  must  have  been 
made  and  that  the  bayou  and  not  the  river  was  the  water  that  formed 
the  boundary  line. 

Directly  in  point  and  against  the  proposition  that  where  land  is  spe- 
cifically described  by  boundaries  and  the  area  is  specified  the  entrynian 
can  take  no  greater  amount,  is  the  case  of  Jefferis  v.  East  Omaha 
Land  Co.  (134  U.  S.,  178).  In  that  case  the  land  was  surveyed  in  I85I 
the  Missouri  river  being  the  north  boundary  and  a  meander  line  being 
run  along  the  bank  of  the  river.  The  land  was  entered  in  1853  and 
patent  issued  in  185.')  describing  the  land  as  lot  4  in  fractional  section 
21  etc.  "containing  37.24  acres,  according  to  the  official  plat."  It  was 
shown  that  accretions  had  been  made  to  this  land  until  1870  when 
there  had  been  added  about  forty  acres.  It  was  impossible  to  deter- 
mine how  much  of  this  increase  had  been  formed  between  the  survey 
and  the  date  of  the  patent.  It  is  thus  seen  that  the  case  was  very 
similar  in  this  point  to  the  one  under  consideration.  There  the  court 
said : 

In  the  present  case,  the  plat  was  made  in  accordance  with  the  statute,  showing 
the  river  as  the  northern  boundary  of  fractional  section  21  and  of  lot  4  therein;  and 
as  the  patent  referred  to  the  otticial  plat  of  the  survey,  and  thus  made  that  a  part  of 
the  description  of  lot  4,  that  description  made  the  river  the  boundary  of  lot  4  on  the 
north. 

After  citing  and  quoting  from  Railroad  Co.  r.  Schurmeir,  supra^  it  was 
said: 

We  are  therefore,  of  opinion,  that  the  patent  of  June  15,  1855,  which  described 
the  land  conveyed  as  lot  4,  according  to  the  oificial  plat  of  the  survey,  of  which  a 
copy  is  annexed  to  the  bill,  marked  Exhibit  A,  conveyed  to  the  patentee  the  title  to 
all  accretion  which  had  been  formed  up  to  that  date. 

It  seems  that  in  this  last  case,  the  case  of  Jones  t\  Johnston,  a^ipra^ 
was  cited  for  the  same  purpose  that  it  is  cited  here,  that  is,  to  sustain 
the  proposition  that  a  grantee  can  acquire  by  his  deed  only  the  lauds 
described  in  it  by  metes  and  bounds,  and  can  not  acquire,  by  way  of 
appurtenance  land  outside  of  such  description,  and  of  that  contention 
the  court  Siiid : 
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Bat  that  case  holds  that  a  water  line,  which  is  a  shifting  line  and  may  gradually 
and  imperceptibly  change,  is  just  as  lixed  a  boundary  in  the  eye  of  the  law  as  a  per- 
manent object  each  as  a  street  or  a  wall;  and  it  jnstified  the  view  announced  by  the 
oiroait  court  in  its  opinion,  that  where  a  water  line  is  the  boundary  of  a  given  lot, 
that  line,  no  matter  how  it  shifts,  remains  the  boundary,  and  a  deed  describing  the 
lot  by  number  or  name  conveys  the  land  up  to  such  shifting  line  exactly  as  it  dot's  up 
to  a  fixed  side  line. 

The  same  question  has  also  been  considered  by  this  Department  and 
rale4  adversely  to  the  contention  of  appellants. 

In  Gleason  v.  Pent  (14  L.  D.,  373),  the  land  involved  was  surveyed  in 
1845,  by  which  survey  section  19  was  shown  to  be  fractional  because 
abutting  on  a  bay,  and  it  was  divided  into  lots  numbered  1  Jind  2. 
Gleason  made  entry  for  these  lots  in  1870  and  patent  issued  to  him  in 
1878.  In  1875  another  survey  was  made  and  other  lands  were  marked 
on  the  plat  as  lying  between  the  original  survey  and  the  water  line,  the 
result  of  accretion.  It  was  held  that  the  original  en  try  man  took  this 
land  thus  formed  by  accretion  between  the  survey  of  1845  and  that  of 
1875  and  it  was  said : 

The  public  surveys  are  the  official  description  by  which  the  public  lands  are  dis 
posed  of  by  the  government.    When,  therefore,  the  patentee  made  his  original  entry, 
the  then  official  survey  of  1845  was  as  claimed  by  counsel,  an  'assurance  of  the  pro- 
prietor that  a  riparian  estate  was  for  sale/ 

Such  entry  was  a  segregation  and  a  disposal  of  the  land  in  accordance  with  that 
survey,  and  rights  tliereby  acquired,  could  not  bo  impaired  by  the  sui)8oquent  survey 
of  1875, 

The  patent  under  which  the  appellant  claims  being  based  upon  such  original 
entry,  took  effect  as  of  its  date,  and  conveyed  the  riparian  estate  described  by  the 
first  survey. 

This  case  was  cited  and  followed  in  Lewis  \V.  Pierce  (18  L.  D.,  328). 

These  decisions  of  the  supreme  court  and  this  Department  settle 
beyond  all  doubt  and  adversely  to  appellants  the  question  thus  raised 
by  them.  It  is  clear  that  the  patent  to  Kinzie  convejed  to  him  the 
land  up  to  the  water  hue  as  it  stood  at  the  date  of  tbat  instrument. 
All  accretion  formed  between  the  date  of  the  survey  and  the  date  of 
the  patent  became  a  part  of  said  fractional  section.  Tlierc  is  no  ques- 
tion here  as  to  which  of  two  bodies  of  water  was  meandered  in  the  sur- 
vey as  was  the  case  in  Home  r.  Smith,  supra.  Neither  was  the  laud, 
if  any,  lying  between  the  meander  line  and  the  water  line  at  the  time 
of  the  survey  of  sufficient  area  or  value  to  necessarily  charge  a  subse- 
quent purchaser  with  notice  of  material  mistake  or  fraud  in  the  survey, 
and  any  question  which  might  arise  in  such  a  case  is  not  presented  here. 

It  is  not  doubted  that  if  the  accretion  had  resulted  in  the  formation 
of  a  body  of  land  sufficient  to  have  justified  such  a  course,  the  United 
States  before  parting  with  the  title  to  said  north  fraction,  that  is,  while 
they  were  still  riparian  proprietors,  might  have  resurveyed  and 
replatted  the  land  and  have  sold  it  according  to  such  resurvey,  but 
that  was  not  done  nor  do  the  facts  indicate  that  the  accretion  was  so 
large  prior  to  the  sale  to  Kinzie  as  to  have  called  for  such  a  course. 
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In  several  cases  before  tbe  supreme  court  iuvolviug  lauds  in  tliis 
fractional  section,  or  riparian  and  water  rights  in  connection  tlierewitli, 
tliccpiestionof  the  legal  ett'ectof  tlie  Kinzie  patent  arose  either  directly 
or  indirectly,  and  in  every  instance  where  a  direct  statement  is  made 
by  the  court  it  is  that  the  patent  conveyed  all  the  land  to  the  water 
line.  In  -Jones  r.  Johnston,  supra^  both  ))arties  claimed  under  i\w 
Kinzio  i)alent,so  that  there  was  no  controversy  as  to  this  question, but 
the  whole  discussion  was  upon  the  theory  that  the  Kinzie  title  embraced 
the  lands  to  the  water  line  and  the  same  may  be  said  of  the  later  deci- 
sion in  the  same  case,  reported  in  20  Howard,  209. 

In  Hates  c.  Illinois  Central  M.  U.  Co.  (1  Black,  204),  Bates,  the  grantei- 
of  Kinzie,  claimed  a  iK)riion  of  a  sand  bar  south  of  the  mouth  of  the 
Chicago  liver,  as  shown  by  the  i>lat  of  the  government  survey  and  siieil 
the  railroad  company  to  gain  possession  thereof.  Alter  .^^tating  tbat 
the  land  sued  for  was  situated  outside  of  fractional  section  ten,  as  its 
boundary  was  described  by  the  trial  jud^e  in  his  charge  to  the  Jury,  the 
court  said: 

And  tins  raises  tlio  <iiU'Kli«iii,  ))y  what  nili'  is  tlse  ]uiblir  survey  to  which  the  patent 
n'ft'rs  tor  idontity  to  be  constrned  i  Tl»e  Inud  jjnintrd  is  1()2.2J»-U)()  ariN^s.  1\  ing  north 
ol'  the  (.'hiciigo  river,  luMiiiiU'd  by  it  on  the  south  and  by  tho  lake  on  the  enst.  The 
nnuith  of  tlie  river  bein«;  romid,  e8tal)lishe8  the  soutli  east  corner  <»f  the  tract.  The 
jilat  of  the  survey,  and  the  c.xU  for  the  month  of  the  river  in  the  fiehl-uotes,  show 
that  the  survey  of  1S21  rero«rni/cd  tlic  entrance  of  the  river  into  the  lake  through 
the  Rand-l)ar  in  an  almost  direct  line  easterly,  disregardin«r  the  chnnnel  west  of  the 
sand-bar,  where  the  river  nxist  usually  tlowed  before  the  piers  were  erected.  It  i.i 
iuimaterial  where  the  most  usual  mouth  of  the  river  was  in  1821;  nor  whether  this 
northern  month  was  occasicnial,  or  the  How  of  the  water  only  temporary  at  particu- 
lar times,  and  thi«  tlow  pro<ln<*ed  to  some  extent  by  artiticial  means,  by  a  cut  throagh 
a  bar,  leavin*^  the  water  to  wash  ont  an  enlarged  chanuel  in  .seasons  of  freshets. 
The  ])ubli<*  had  the  option  to  declare  the  true  mouth  of  the  river,  for  the  purpose  of 
a  survey  and  sale  of  the  public  lands. 

It  may  be  said  in  ])assing  that  this  case  is  quoted  fioni  upon  this 
point  in  Ilorne  r.  Smith,  supra. 

In  Hanks  r.  O^'den  (2  Wall.,  ."iT),  it  was  held  that  accretion  from  Lake 
Michigan  bch)ngs  to  the  proprietor  of  the  land  bounded  by  the  lake,  and 
that  the  land  in  controversy  there,  being  a  part  of  the  tract  involved 
here,  belonged  to  Kinzie  and  passed  to  his  assignee  in  bankruptcy. 

In  Illinois  Central  U.  R.  Co.  r.  Illinois  (14(i  IT.  S.,  387-437),  which 
involved  lands  in  said  section  ten,  south  of  the  Chicago  river,  it  was 
^aid: 

'i'he  city  of  ('hica;;o  is  situated  upon  the  southwestern  shore  of  Lake  Michigan 
und  inclurles  with  other  territory,  fractional  sections  10  and  15,  in  township  39  north, 
ran«;e  14  ea>t,  of  the  third  ])rincipal  meridian  bordering  upon  the  lake  which  forms 
their  eastern  boundary. 

This  Department  has  also  had  occasion  to  consider  the  status  of 
accretions  to  the  land  embraced  in  the  original  survey  of  this  section 
in  1821.  In  John  I'arson,  decided  June  8,  1883  (2  L.  D.,3;i8),  an  appli- 
cation had  been  made  to  locate  Valentine  scrip  on  land  in  section  15, 
and  Secretary  Teller  said: 
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The  land  iu  quevStion  is  part  of  a  sand  bar  lying  opposite  to  Sees.  10  and  15,  which 
a)>peiir8  from  the  record  to  have  been  formed  of  sjiid  fractional  Sc.  15,  to  the  State. 
Thu  .status  of  this  sand  bar  iu  respect  to  its  being  pnblic  land  of  the  United  States 
has  been  repeatedly  considered  in  j'our  ofHce  and  by  this  Department. 

A*(ain,  referriug  to  several  cases  where  tbe  question  had  been  con- 
si<lered,  he  said: 

From  the  cases  which  1  have  already  referred  to,  and  the  opinions  which  have  pre- 
vnilt'd  respecting  the  character  of  this  land  from  the  time  of  Commissioner  Whit- 
coii»b*s  lett<*r  in  1838  to  the  present,  it  wonld  seem  that  it  ought  to  be  understood  by 
this  time  that  the  tract  in  question,  including  that  part  of  it  which  lies  opposite 
Sec.  10.  is  not  i)nblic  land  of  the  United  States,  and  therefore  not  the  subject  of  any 
scrip  location  whatever. 

In  ]Sine  et  al,  v,  Fairbanks  et  aL,  decided  August  31,  1895,  (not 
reported)  application  was  made  to  locate  a  military  bounty  laud  war- 
rant on  the  hind  in  controversy  here  and  the  Secretary  in  affirming  the 
decision  of  your  office  denying-  that  application  said: 

The  land  applied  for  does  not  belong  to  the  United  States,  being  east  of  the 
origiiml  meander  line  of  the  laite,  as  shown  by  the  public  surveys  of  1821.  As  such 
it  is  uot  snbject  to  private  entry,  or  any  other  kind  of  entry,  under  the  pnblic  land 
law«. 

Ill  George  W.  Streeter  ef  al,  (21  L.  1).,  131),  application  was  made  to 
make  entry  of  the  land  lying  east  of  the  south  half  of  fractional  sec- 
tion .*i  and  also  that  lying  east  of  the  north  half  of*  fractional  section 
10,  this  last  parcel  being  the  land  involved  here  and  the  Secretary 
said: 

The  land  sought  to  be  entered  is  confessedly  to  the  cast  of  the  meander  line 
between  these  two  fractional  sections  and  the  lake  and  since  the  lake  itself,  and  not 
the  meander  line,  is  the  east  boundary  of  the  two  fractional  sections,  as  shown  by 
tbe  puldic  Rnrvey,  the  land  has  long  since  been  disposed  of,  and  there  is  no  land  left 
of  which  this  Department  has  jurisdiction. 

Thus  it  is  seen  this  Department  has  always  heretofore  when  the  ques- 
tion was  presented,  held  that  the  land  in  question  does  not  belong  to 
the  United  States.  If  its  status  \n  as  left  in  doubt  by  the  decisions  of 
the  supreme  court,  which  it  is  not,  the  fact  that  this  Department  has 
more  than  once  decided  that  the  land  is  not  public  and  does  not  behmg 
to  the  United  States,  would  be  entitled  to  great  weight  in  determining 
the  present  confioversy. 

The  decisions  of  the  supreme  court  cited  herein  cover  every  material 
point  involved  in  this  case  and  the  rulings  are  so  clear  and  conclusive 
as  to  leave  no  doubt  of  the  status  of  this  land.  It  is  clearly  established 
that  lines  run  along  permanent  bodies  of  water  are  run  as  meander  lines 
and  that  the  water  itself,  and  not  such  meander  line,  constitutes  the 
true  boundary  of  the  land  to  be  sold,  that  all  accretion  after  the  date 
of  the  survey  upon  which  the  sale  is  made  and  prior  to  the  date  of  the 
patent  passes  under  such  patent,  and  that  the  plat  of  public  lands  when 
referred  to  in  a  patent  becomes  a  part  of  such  instrument  and  is  to  be 
considered  in  determining  what  laud  is  sold.    The  facts  in  this  case  are 
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that  section  ten  was -made  fractional  by  abatting  on  the  waters  of  Lake 
Michigan,  that  Kinzie  purchased  the  north  fra<-tion  of  the  section,  that 
the  plat  was  made  a  part  of  the  description  in  the  patent  to  Kinzie,  aud 
that  the  plat  shows  the  waters  of  the  lake  to  be  the  eastern  boundary 
of  the  section.  Applying  the  law  declared  in  the  decisions  cited  to  the 
facts  shown,  it  must  be  held  that  the  survey  of  1821  and  plat  included 
all  the  land  between  the  western  line  of  section  ten  and  the  waters  of 
Lake  Michigan,  that  Kinzie  by  his  purchase  took  all  the  land  included 
in  the  north  fraction  of  the  section,  including  accretions  thereto  prior 
to  his  patent,  and  that  upon  the  issuance  of  that  patent  the  govern- 
ment ceased  to  be  a  riparian  proprietor  aud  is  therefore  not  entitled  to 
subsequent  accretions.  It  follows  that  the  land  here  involved  is  not 
public  land  of  the  United  States  and  is  not  subject  to  location  or  entry 
with  McKee  scrip. 

For  the  reasons  given  the  decision  of  your  office  of  May  26,  1807. 
rejecting  the  application  of  LaFollette  and  Beuner  is  affirmed.  Under 
these  circumstances,  it  is  not  necessary  to  discuss  the  many  alleged 
irregularities  iu  the  survey  of  1896,  because  the  conclusion  that  this 
tract  is  not  public  land  of  itself  requires  the  annulment  of  that  survey 
and  therefore  your  action  in  setting  aside  the  approval  thereof  is  also 
affirmed  and  the  survey  declared  to  be  of  ro  effect. 

Approved: 

Willis  Van  Devanter, 

Assistant  Attorney  OeneraL 


TIMBER  CULTURE  COXTP:ST-REPEAL.  OF  TIMBER  CT'LTL^RE  LAW. 

llENRY  W.  Butcher. 

A  Buccessful  timber  culture  contestant  whose  suit  is  began  prior  to  the  repeal  of  the 
timber  culture  hiw,  but  not  conchicled  until  after  said  repeal,  is  not  entitled  to 
make  a  timber  culture  entry  in  the  exercise  of  his  preferred  right,  if  no  applira- 
tiou  to  enter  under  said  law  was  made  by  him  prior  to  said  repeal. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.V.  D.)  ^,1S08.  "      (H.  G.) 

By  (departmental  decision  in  this  case,  of  January  25,  1896,  yonr 
office  was  directed  to  afford  Henry  W.  Butcher,  the  applicant  for  tim- 
ber culture  entry  of  the  NE.  i  of  Sec.  34,  T.  25  S.,  R,  23  B.,  within  the 
limits  of  the  Visalia,  California,  land  district,  an  opportunity  to  furnish 
further  evidence  in  the  matter  of  his  application,  and  upon  receipt  of 
such  evidence  your  office  was  directed  to  render  decision  upon  the  same. 

This  additional  evidence  was  transmitted  to  your  office,  and,  upon 
consideration  thereof,  your  office  on  May  22,  1896,  rejected  the  applica- 
tion, as  it  did  not  show  that  Butcher  had  shown  the  filing  in  the  local 
office  of  a  timber  culture  application  prior  to  the  repeal  of  the  timber 
culture  act.     Butcher  ai>peals. 
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He  brought  contest  against  a  timber  cultare  entry  for  said  tract',  and 
the  same  was  canceled  as  the  result  of  that  contest  by  your  office  on 
iSTovember  16, 1893.  He  was  given  the  preference  right  of  entry,  but 
your  office  letter,  directing  the  cancellation  of  the  contested  entry,  states 
that  there  was  no  timber  culture  application  on  file  in  your  office. 

The  local  office  reported  that  the  records  thereof  do  not  show  whether 
or  not  Butcher  filed  an  application  with  his  contest  prior  to  the  repeal 
of  the  timber  culture  act. 

Butcher  claims  that  he  filed  such  application  at  the  time  of  the  con- 
test, and  his  first  showing  was  to  the  effect  that  he  had  employed  an 
attorney,  who  was  son  of  the  register  of  the  local  office,  to  draw  up  the 
contest  papers,  including  a  timber  culture  application  for  the  tract 
covered  by  the  contested  entry,  and  believes  that  such  an  application 
was  filed.  He  filed  a  number  of  corroborative  affidavits  of  parties  who 
were  with  him  at  the  land  office  at  the  time,  who  state  that  they  know 
or  believe  that  the  claimant  intended  to  make  timber  culture  entry,  and 
that  they  believed  that  he  did  so.  The  supplemental  showing  by 
Butcher,  under  the  authority  of  the  departmental  order,  consists  of  the 
affidavits  of  the  receiver  of  the  land  office  at  the  time  the  application 
should  have  been  made,  that  of  claimant  and  of  one  Heise. 

The  former  receiver  states  that  Butcher  came  to  the  land  office,  with 
the  purpose,  as  he  announced,  of  contesting  a  timber  culture  entry  on 
the  tract,  and  making  application  therefor,  and  that  some  time  there- 
after Butcher  inquired  of  the  receiver  if  $5.00  had  been  paid  in  for  him 
on  his  application  by  the  attorney,  and  when  informed  that  no  money 
had  been  paid,  seemed  much  surprised,  and  from  his  manner  the  receiver 
is  positive  that  Butcher  thought  he  had  a  timber  culture  filing  on  the 
tract. 

The  affidavit  of  Heisc  is  of  no  weight,  and  need  not  be  considered^ 
as  it  states  no  facts,  but  merely  the  belief  of  the  affiant. 

The  affidavit  of  Butcher  is  to  the  effect  that  he  is  unable  to  procure 
the  evidence  of  the  attorney  who  acted  for  him  5  that  he  supposed  that 
the  attorney  was  acting  as  clerk  in  the  land  office  and  made  his  offer  to 
draw  up  the  papers  *' through  kindness,"  and  was  surprised  when  a  fee 
of  ten  dollars  was  demanded  for  the  services  of  the  attorney,  but  was 
informed  that  five  dollars  of  the  same  went  to  the  receiver. 

He  submits  a  leaf  from  his  diary,  showing  the  transaction  of  July  28, 
1890,  the  day  on  which  the  contest  was  initiated,  as  follows:  "Paid 
$5.00  on  land  and  $5.00  Budlong."  The  latter  was,  it  is  averred,  a 
partner  of  the  son  of  the  register  who  made  out  the  affidavits  of  con- 
teat  and  presented  them  to  the  local  office. 

Butcher  has  made  valuable  improvements  upon  the  tract,  to  the 
extent  of  one  thousand  dollars,  including  the  sinking  of  an  artesian 
well,  and  asks  that  if  there  is  any  doubt  as  to  his  filing  of  the  appli- 
cation, it  be  resolved  in  his  favor,  as  no  adverse  rights  have  intervened. 

An  inspection  of  the  entire  record  in  the  contest  case  mentioned — 
that  of  Butcher  v.  Averill — shows  that  ithe  five  dollars  mentioned  was 
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paid  as  a  deposit  upon  the  initiation  of  the  contest,  and  is  so  endori^etl 
on  tlie  affidavit  of  contest.  There  was  no  timber  culture  application 
aubniitted,  except  one  tendered  by  Butcher,  on  December  27, 1893,  after 
the  contest  had  been  decided.  It  further  appears  from  the  tiles  of  yoar 
office  in  said  contest  case  that  Butcher  addressed  a  letter  to  your  ofiBee 
on  November  .H),  1893,  in  which,  in  substance,  he  states  that  he  was 
informed  of  the  decision  in  his  favor  in  the  contest  case,  and  of  his  ri|:lit 
to  exercise  his  preference  right  of  entry  within  thirty  days.  He  ask;* 
to  be  allowed  to  file  a  timber  culture  entry  on  the  tract,  as  he  filed  IiIn 
contest  about  seven  months  before  the  act  was  repealed.  He  stato 
that  he  paid  five  dollars  when  he  '^started  the  proceedings,- ■  and  was 
informed  that  he  could  file  a  timber  culture  entry  upon  it,  but '•  ii<»w 
the  register  will  not  take  my  (his)  filing."  He  asks  to  consummate  his 
filing  (of  contest)  by  ''])lanting  a  timber  culture,"  and  to  '*come  in 
under  the  old  act/'  He  states  that  he  filed  the  contest  July  28, 1S!*0, 
and  recjuests  an  early  answer,  as  he  then  had  but  twenty  seven  days  in 
which  to  file.  Prior  to  tlie  receipt  of  the  answer  of  your  office,  wliicli 
was  dated  January  31.,  1S94,  informing  him  that  *•  entries  of  public 
land  can  only  be  made  under  the  laws  in  force  at  the  time  the  applica- 
tion therefor  is  made,  or  at  the  time  the  right  to  make  such  eDtr>' 
accrued,"  he  made,  on  December  27, 1803,  application  to  enter  the  tract 
under  the  timber  culture  laws,  then  re]»ealed,  and  this  ai>plication  was 
rejected. 

The  evidence  offered  by  Butcher  is  vague  and  uncertain.  No  one 
pretends  to  testify  that  the  a[)plication  for  a  timber  culture  entry  was 
tendered  by  him  or  in  his  behalf  at  the  date  of  the  initiation  of  his 
contest,  on  July  28,  1890,  or  at  any  time  subsequent  thereto  and  prior 
to  the  repeal  of  the  timber  culture  act.  The  money  he  claims  was  left 
to  apply  on  the  filing  was  left  as  a  deposit  on  liis  contest,  and  was  not 
the  amount  of  the  fees  required  for  a  timber  culture  entry.  All  doubts 
as  to  the  filing  of  such  an  application,  or  of  tendering  the  same,  are 
dissipated  by  the  admissions  in  Butcher's  said  letter  of  inquiry,  bearing 
date  November  30,  18:)3,  addressed  to  your  office.  He  states  the  date 
of  filing  the  contest,  the  amount  of  the  deposit  made  by  him  when  he 
"started  proceedings,"  and  that  he  was  informed  that  he  '^couWfile 
a  timber  culture  application  on  the  tract.  It  is  clear  that  no  such 
application  was  filed  by  him  at  the  time  the  contest  was  initiated  or 
prior  to  the  repeal  of  the  timber  culture  act,  and  that  he  was  fully 
cognizant  of  this  fact  at  the  time  such  letter  of  inquiry  was  written. 

The  preference  right  of  entry  given  to  him  was  a  right  under  the 
laws  a^  they  existed  at  the  time  of  tendering  the  application.  No 
application  was  ma<le  until  December  27,  1893,  long  subsequent  to  the 
repeal  of  the  timber  culture  act.  He  could  have  exercised  his  prefer- 
ence right  to  enter  under  his  unused  rights,  such  as  a  desert  land  filing, 
which  he  now  seeks  to  make,  if  his  present  application  is  rejected. 

The  act  repealing  the  timber  culture  act  by  its  terms  saved  any  valid 
rights  theretofore  accrued,  or  accruing,  "under  said  laws,"  and  all  bona 
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fide  claims  lawfully  initiated  before  the  passage  of  tbe  act  were  permit- 
ted to  be  perfected  upon  due  compliance  with  the  law.  (26  Stat.,  1095.) 
In  the  case  of  August  W.  Hendrickson,  13  L.  D.,  ICO,  172,  where  the 
saving  proviso  of  the  act  was  fully  considered,  it  was  held  to  include 
as  claims  "lawfully  initiated"  those  only  where  one  qualified  to  enter 
makes  written  application,  accompanied  with  the  requisite  amount  of 
fees  to  enter  the  land  that  is  subject  to  entry,  and  not  to  apply  to  one 
who  had  not  shown  that  he  was  qualified  to  make  entry,  and  who  had 
not  at  the  time  of  the  repeal  of  the  act  ofi'ered  a  written  application, 
nor  tendered  the  fees  to  the  register  and  receiver,  nor  taken  any  steps 
by  which  he  could  perfect  a  timber  culture  entry.  Such  a  failure  to 
file  an  application  was  held  to  leave  the  contestant  remediless  under 
his  preferred  right  of  entry  secured  to  him  by  bis  successful  contest. 

The  case  of  Frederick  Tielebein,  17  L.  D.,  279,  cited  by  the  applicant, 
does  not  change  this  rule,  but  applies  to  a  case  where  the  affidavits 
filed  by  the  successful  contestant  made  sl  prima  facie  showing  that  an 
application  to  make  timber  culture  entry  was  filed  at  the  time  the  con- 
test affidavit  was  tiled.  In  the  case  at  bar,  it  is  clear  from  a  careful 
examination  of  the  affidavits  offered  in  support  of  the  application,  as 
originally  offered,  and  those  tendered  with  the  supplemental  showing 
permitted  by  the  Dei)artment,  and  an  inspection  of  the  entire  record 
in  the  contest  case,  where  it  is  claimed  that  they  were  offered,  together 
with  the  letter  of  inquiry  addressed  to  your  office  by  the  api)licant, 
that  no  application  to  enter  the  land  as  a  timber  culture  entry  was  filed 
by  him  at  the  time  he  initiated  such  contest  proceedings. 

The  decision  of  your  office  is  affirmed  and  the  application  will  be 
rejected. 


Grinnell  r.  Southern  Pacific  R.  K.  Co. 

Petition  of  the  railroad  company  praying  for  a  revocation  of  the  order 
for  a  hearing,  made  in  departmental  decision  of  December  15,  1890,  23 
L.  D.,  489,  denied  by  Secretary  Bliss,  April  2,  1898. 


SWAMP  LAND  CiHANT-EVIDENC  E  AS  TO  CIIARACTEll  OF  LAND. 

Archer  et  al.  v.  Williams. 

In  the  adjustment  of  tbe  swamp  grant  the  burden  of  proof  is  upon  tbe  State  to  show 
that  tbe  land  claimed  is  of  tbe  character  granted,  where  the  field  notes  of  sur- 
vey do  not  show  sucli  land  to  be  swamp  and  overflowed. 

Evidence  as  to  the  character  of  land  since  the  date  of  the  swamp  grant  is  competent 
as  tending  to  show  whether  tbe  land  was  in  fact  swamp  and  overflowed  at  the 
date  of  said  grant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  2,  1898.  (G.  B.  G.) 

By  departmental  decision  of  Febrnary  11, 1890  (22  L.  D.,  168),  in  tbe 
case  of  Williams  r.  State  of  Iowa,  a  hearing  was  ordered  to  determine 
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the  question  whether  the  W.  J  of  the  8W.  J  of  Sec.  26,  T.  96  K,  R. 
36  W.,  Des  Moines,  Iowa,  "  is  in  fact  swamp,  and  such  as  to  pass"  by 
the  swamp  laud  grant  of  September  28, 1850. 

It  appeared  that  on  December  15,  1893,  Henry  M.  Williams  made 
homestead  entry  of  said  land,  which  entry  was  held  in  suspension  on 
account  of  conflict  with  the  claim  of  the  State  of  Iowa  under  its  swamp 
land  grant;  that  on  August  13, 1894,  said  entry  was  relieved  from  sus- 
X)ension,  in  xnirsuance  o.f  circular  of  December  13, 1886  (5  L.  D.,  279;, 
under  which  the  State  of  Iowa  had  received  the  required  notice  and 
made  default,  and  the  claim  of  the  State  under  its  selection  of  Septem- 
ber 21,  1882,  was  rejected;  that  on  September  25,  1894,  O.  T.  Archer 
filed  in  the  local  office  a  petition,  alleging  that  he  bought  the  land  of 
Clay  County,  Iowa,  and  had  been  in  possession  thereof  more  than  ten 
years  under  a  good  and  sufficient  deed  from  said  county;  that  the  entry 
of  Williams  was  illegal;  that  he  (Archer)  had  no  notice  of  the  entry 
nor  of  the  proceedings  theretofore  had  in  reference  thereto,  and  that 
the  local  office  had  no  right  or  authority  to  allow  the  entry,  the  same 
being  swarai)  land. 

In  consideration  of  the  premises,  the  aforesaid  hearing  was  ordered. 
That  hearing  was  had,  and  the  local  officers  found  that  the  land  was 
not  swamp  and  overflowed  within  the  meaning  of  the  law. 

On  September  24,  1897,  your  office  affirmed  that  decision,  and  the 
appeal  of  Archer  brings  the  case  to  the  Department. 

It  is  urged,  substantially,  that  the  evidence  shows  that  the  land  is 
and  was  swamp  and  overflowed  land  within  the  meaning  of  the  act  of 
1850,  that  it  was  error  to  hold  the  burden  of  proving  its  character  was 
on  the  State  or  its  grantees,  and  error  in  holding  that  evidence  of  the 
dry  character  and  condition  of  said  land  since  September  28, 1850,  was 
competent  and  material  to  show  that  it  was  not  swamp  and  overflowed 
land  on  September  28th,  1850. 

The  contention  that  the  burden  of  proof  was  not  on  the  State  to 
show  the  character  of  the  land  is  based  on  the  idea  that  the  swamp 
land  selection  of  the  tract  by  the  State  in  the  year  1882,  prima  facie 
fixed  the  character  of  the  land.  Said  list  appears  to  have  included  the 
laud  here  in  controversy,  and  appears  from  the  oath  of  two  witnesses 
to  have  then  been  "swami)y  as  to  a  majority  of  each  forty  acres,'^  and 
it  is  further  said,  in  a  marginal  note:  "This  tract  was  attempted  to  be 
held  as  a  homestead,  but  abandoned  on  account  of  its  swampy  character.-' 

This  selection  does  not  appear  to  have  ever  been  approved  by  the 
Secretary  of  the  Interior,  or  certified  to  the  State  under  its  grant.  No 
question,  therefore,  of  the  jurisdiction  of  the  Department  over  the  land 
arises. 

In  those  cases  where  the  State  has  accepted  the  field  notes  of  survey 
as  the  basis  of  adjustment  under  the  swamp  land  act,  such  field  notes 
are  prima  facie  evidence  of  the  character  of  the  land,  but  this  rule  has 
no  application  here,  because  the  State  of  Iowa  elected  to  make  its 
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selections  in  tlie  field,  and  for  the  furtber  reason,  that  the  field  notes 
of  survey  do  not  return  this  land  as  swamp  land. 

Where  the  field  notes  of  survey  do  not  show  the  tracts  claimed  to  be 
swamp  and  overflowed,  the  burden  of  proof  is  upon  the.  State  to  show 
such  tracts  to  be  of  the  character  granted.  Linn  County,  Iowa  (19  L. 
D.,  126). 

On  the  question  of  the  admissibility  of  certain  testimony,  it  may  be 
said  that  there  exists  no  reasonable  doubt  that  evidence  of  the  char- 
acter of  the  land  at  any  time  since  the  year  1850  is  competent  as  tend- 
ing' to  prove  its  character  as  of  that  date,  and  in  cases  like  the  present 
one,  if  the  contention  of  the  appellant  in  this  regard  were  sound,  he 
having  the  burden,  the  case  must  be  necessarily  decided  against  him, 
without  looking  to  the  record  further  than  to  ascertain  that  there  is  no 
positive  or  direct  testimony  going  to  show  the  character  of  the  land 
in  1830. 

In  nearly  all  cases  the  best  evidence  obtainable  of  the  character  of 
land  in  the  year  1850  is  evidence  of  its  character  since  that  date,  and 
the  best  evidence  obtainable  is  always  competent  to  establish  any 
litigated  fact. 

True,  land  that  was  swamp  and  overflowed  in  the  year  1850  may  have 
since  become  dry  agricultural  land  by  natural  processes,  and  land 
which  was  not  then  swamp  and  overflowed  may  now  be  of  that  char- 
acter, so  that  proof  of  the  character  of  land  at  any  time  other  than  the 
date  of  the  granting  act  may,  and  in  some  cases  probably  does,  lead  to 
error,  but  this  is  no  sufficient  argument  for  the  rejection  of  evidence 
which  tends  to  establish  the  real  fact  in  issue. 

It  is  not  held  that  evidence  of  the  character  of  land  since  the  year 
1850  will  be  taken  as  conclusive  proof  of  its  character  at  that  time,  but 
only  that  such  evidence  is  competent  as  tending  to  establish  the  impor- 
tant fact  upon  which  alone  must  rest  an  adjudication  whether  it  passed 
under  the  swamp  land  grant:  viz.,  was  it  swamp  and  overflowed  at  the 
date  of  the  grant. 

The  evidence  in  this  case  has  been  carefully  examined,  and  fails  to 
show  that  the  land  was  swamp  and  overflowed  in  the  year  1850.  The 
decided  preponderance  of  the  testimony  is  to  the  eff'ect  that  it  is  now, 
and  has  been  for  a  number  of  years,  good  agricultural  land,  and  the 
only  hindrance  to  its  successful  cultivation  to  crops  is  an  occasional 
overflow  from  the  Little  Sioux  liiver,  such  overflows  during  the  crop 
season  being  of  rare  occurrence.  The  conclusion  is,  therefore,  that  it 
was  not  swamp  and  overflowed  at  the  date  of  the  grant. 

The  decision  appealed  from  is  affirmed. 

With  the  papers  in  the  case  is  found  what  purports  to  be  a  decision 
of  the  register  and  receiver  at  Des  Moines,  Iowa,  dated  April  9, 1895, 
in  the  case  of  C.  T.  Archer  v.  Henry  M.  Williams,  involving  this  same 
land,  wherein  it  was  held  that  "H.  M.  Williams,  the  entryman  herein, 
has  failed  to  establish  his  residence  and  to  live  upon  the  land  in  contro- 
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versy  as  coutemplated  by  law,"  and  it  is  recommeuded  that  the  entry 
be  canceled. 

As  this  decision  appears  to  have  been  made  before  the  departmental 
decision,  supra^  ordering  a  hearing  herein,  and  no  reference  being  made 
in  said  departmental  decision  to  tlie  fact  of  a  hearing  having  been  there- 
tofore had  between  Archer  and  Williams  in  reference  to  this  land,  its 
pertinency  to  the  present  case  does  not  appear. 

The  attention  of  your  office  is,  however,  called  to  this  alleged  deci- 
sion, for  the  reason,  if  such  decision  was  rendered  nuder  proper  jiro- 
cedure  and  not  appealed  from,  it  would  seem  that  the  en  try  of  Williams 
should  be  canceled,  notwithstanding  the  claim  of  the  State  has  been 
rejected. 


State  of  Washington  v,  NoRTnEBN  Pacific  R.  R.  Co. 

Motion  for  review  of  departmental  decision  of  April  24,  1806,  22  L 
D.,  482,  denied  by  Secretary  Bliss,  April  2, 1898. 


DESERT  LANI>8. 

Regulations  Concerning  the  Making  of  Proof  for  Desert  Lands  Segregttied 
under  IScction  4,  Act  of  August  18, 1891  {28  Stut.^  372-122)^  as  AmenM 
by  the  Act  of  June  11,  1896  {29  Stat.,  431). 

The  language  of  the  fourth  section  of  the  act  of  1804  is  as  follows: 

Sec.  4.  That  to  aid  the  public  land  States  in  the  reclamation  of  the  desert  laml§ 
therein,  and  the  Hettlement,  cultivation  and  Halo  thereof  in  small  tracts  to  actnal  >et- 
tlers,  the  Secretary  of  the  Interior  with  the  approval  of  the  President,  be,  and  hereby 
i»,  authorized  and  empowered,  upon  proper  application  of  the  State  to  contract  and 
aj^ree,  from  time  to  time,  with  each  of  the  States  in  which  there  may  be  situated 
desert  lands  as  detiuod  by  the  act  entitled  '*An  act  to  provide  for  the  salo  <if  d«*sert 
laud  in  certain  States  and  Territories,'^  approved  March  third,  eighteen  hundred  and 
seventy-seven,  and  the  act  amendatory  thereof,  approved  March  third,  ei<2[^hteen  hun- 
dred and  ninety-one,  binding  the  United  States  to  donate,  ^aut  and  patent  to  the 
state  free  of  cost  for  survey  or  price  such  desert  lands,  not  exceed in«j^  one  million 
acres  in  each  State,  as  the  State  may  cause  to  bo  irrigated,  reclaimed  occupied,  and 
not  less  than  twenty  acres  of  each  one  luindred  and  sixty-acre  tract  cultivated  hy 
actual  settlers,  within  ten  years  next  after  the  iiassage  of  this  act,  as  tborou«rhly  ;ia 
is  required  of  citizens  who  may  cuter  under  the  said  desert  laud  law. 

Before  the  application  of  any  State  is  .allowed  or  any  contract  or  agreement  is  exe- 
cuted or  any  segregation  of  any  of  the  land  from  th«'  public  domain  is  onlered  by  the 
Secretary  of  the  Interior,  the  State  shall  tile  a  map  of  the  said  land  proposed  to  be 
irrigat-ed  which  shall  exhil>it  a  plan  showing  the  mode  of  the  contemplated  irriga- 
tion and  which  plan  shall  be  sufficient  to  thoroughly  irrigate  and  reclaim  said  land 
and  prepare  it  to  raise  ordinary  agricultural  crops  and  shall  also  show  the  source  of  the 
water  to  be  used  for  irrigation  and  reclamation,  and  the  Secretary  of  the  Interior  may 
make  necessary  regulations  for  the  reservation  of  the  lauds  applied  for  by  the  Statefl 
to  date  from  the  date  of  the  filing  of  the  map  and  plan  of  irrigation,  but  snch  reser- 
vation Hhall  be  of  no  force  whatever  if  such  map  and  plan  of  irrigation  shall  not  bo 
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approved.  That  any  State  contractiug  under  tbis  section  is  hereby  authorized  to 
make  all  necessary  contracts  lo  cause  the  said  lands  to  be  reclaimed,  and  to  induce 
their  settlement  and  cultivation  in  accordance  with  and  subject  to  the. provisions  of 
this  section;  but  the  State  shall  not  be  authorized  to  lease  any  of  said  lands  or  to 
use  or  dispose  of  the  same  in  any  way  whatever,  except  to  secure  their  reclamation, 
cultivation,  and  settlement. 

As  fast  as  any  State  may  furnish  satisfactory  proof  according  to  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  that  any  of  said 
lands  are  irrigated,  reclaimed  and  occupied  by  actual  settlers,  patents  shall  be  issued 
to  the  State  or  its  assigns  for  said  lands  so  reclaimed  and  settled :  Prorided,  That  said 
States  shall  not  sell  or  dispose  of  more  than  one  hundred  and  sixty  acres  of  said  lands 
to  any  one  person,  and  any  snrplns  of  money  derived  by  any  State  from  the  sale  of 
said  lands  in  excess  of  the  cost  of  their  reclamation,  shall  be  held  as  a  trust  fund  for 
and  be  applied  to  the  reclamation  of  other  desert  lauds  in  such  State.  That  to  enable 
the  Secretary  of  the  Interior  to  examine  any  o^  the  lauds  that  may  be  selected  under 
the  provisions  of  this  section,  there  is  hereby  appropriated  out  of  any  moneys  in  the 
Treasury,  not  otherwise  appropriated,  one  thousand  dollars. 

In  the  act  making  appropriations  for  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30, 1897,  and  for  other  pur- 
poses, approved  June  11, 1896,  there  is,  under  the  bead  of  appropriation 
for  "Surveying  public  lands,"  tbe  following  provision: 

That  under  any  law  heretofore  or  hereafter  enacted  by  any  State,  providing  for  the 
reclamation  of  arid  landSi  in  pursuance  and  acceptance  of  the  terms  of  the  grant 
made  in  section  four  of  an  act  entitled  ^'An  act  making  appropriations  for  the  sundry 
civil  expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-five,''  approved  August  eighteenth,  eighteen  hundred  and 
ninety-four,  a  lien  or  liens  is  hereby  authorized -to  be  created  by  the  State  to  which 
SQch  lands  are  granted  and  by  no  other  authority  whatever,  and  when  created  shall 
be  valid  on  and  against  the  separate  legal  subdivisions  of  land  reclaimed,  for  the 
actual  cost  and  necessary  expenses  of  reclamation  and  reasonable  interest  thereon 
from  the  dat-eof  reclamatien  until  disposed  of  to  actual  settlers;  and  when  an  ample 
supply  of  water  is  actually  furnished  in  a  substantial  ditch  or  canal,  or  by  artesian 
wells  or  reservoirs,  tq  reclaim  a  particular  tract  or  tracts  of  such  lands,  then  patent 
shall  issue  for  the  same  to  such  State  without  regard  to  settlement  or  cultivation: 
Provided^  That  in  no  event,  in  no  contingency,  and  under  no  circumstances  shall  the 
United  States  be  in  any  manner  directly  or  indirectly  liable  for  any  amount  of  any 
such  lien  or  liability,  in  whole  or  in  part. 

1.  In  tbe  circular  of  !N"ovember  22,  1894,  as  amended  Marcb  15, 1898, 
instructions  are  given  for  tbe  designation  of  tbe  lands  by  tbe  proper 
State  authorities.  Upon  tbe  approval  of  tbe  map  of  tbe  lands  and 
tbe  plan  of  irrigation,  the  contract  is  executed  by  tbe  Secretary  of  tbe 
Interior  and  approved  by  tbe  President,  as  directed  by  tbe  act.  Upon 
tbe  approval  of  tbe  map  and  plan,  tbe  lands  are  reserved  for  tbe  pur- 
poses of  tbe  act,  said  reservation  dating  from  tbe  date  of  tbe  filing  of 
tbe  map  and  plan  in  tbe  local  land  office.  A  duplicate  of  tbe  approved 
map  and  plan,  and  of  tbe  list  of  lands,  is  transmitted  for  tbe  files  of 
tbe  local  land  office,  and  a  triplicate  copy  of  tbe  list  is  forwarded  to  tbe 
State  autborities. 

2.  By  tbe  Honorable  Secretary's  decision  of  January  22,  1898  (26 
L.  D.,  74),  it  was  held  that  tbe  act  of  1896  applies  to  all  lands  segregated 
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nnder-tbe  act  of  1894,  and  patents  will  be  issued  for  all  sach  lands  in 
accordance  tberewith. 

3.  When  patents  are  desired  for  any  lands  that  have  been  segregated, 
the  State  should  file  in  the  local  land  office  a  list,  to  which  is  prefixed 
a  certificate  of  the  presiding  officer  of  the  State  land  board,  or  other 
officer  of  the  State  who  may  be  charged  with  the  duty  of  disposing  of 
the  lands  which  the  State  may  obtain  under  the  law,  Form  1,  page  3; 
and  followed  by  an  affidavit  of  the  State  Engineer,  or  other  State  officer 
whose  duty  it  may  be  to  superintend  the  reclamation  of  the  lands, 
Form  2,  page  4. 

4.  The  certificate  of  Form  1  is  required  in  order  to  show  that  the 
State  laws  accepting  the  grant  of  the  lands  have  been  duly  complied 
with. 

5.  The  affidavit  of  Form  2  is  required  in  order  to  show  complianoe 
with  the  provisions  of  the  law,  that  an  ample  supply  of  water  has  been 
actually  furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wella 
or  reservoirs,  to  each  tract  in  the  list,  sufficient  to  thoroughly  irrigate 
and  reclaim  it,  and  to  prepare  it  to  raise  ordinary  agricultural  crops. 

6.  These  lists  will  be  called  List^s  for  Patent,  and  should  be  numbered 
by  the  State  consecutively,  beginning  with  No.  1.  The  list  should  also 
show,  opposite  each  tract,  the  number  of  the  approved  segregation  list 
in  which  it  appears. 

7.  Upon  the  filing  of  such  list,  the  local  officers  will  place  thereon  the 
date  of  filing,  and  note  on  the  records  opposite  each  tract  listed:  List 
for  Patent  No. ,  filed ,  giving  the  date. 

8.  When  said  list  is  filed  in  the  local  land  office  there  shall  also  be 
filed  by  the  State  a  notice,  in  duplicate,  prepared  for  the  signature  of 
the  register  and  receiver,  describing  the  land  by  sections,  and  portions 
of  sections  where  less  than  a  section  is  designated  (Form  3,  page  4).  This 
notice  shall  be  published  at  the  expense  of  the  State  once  a  week  in  each 
of  five  consecutive  weeks  in  a  newspaper  of  established  character  and 
general  circulation,  to  be  designated  by  the  register  as  published  nearest 
the  land.  One  copy  of  said  notice  shall  be  posted  in  a  conspicuous 
place  in  the  local  office  during  the  entire  period  of  publication. 

9.  At  the  expiration  of  sixty  days  from  the  date  of  the  first  publica- 
tion, the  State  shall  file  in  the  local  office  proof  of  said  publication  and 
of  payment  for  the  same.  Thereupon  the  register  and  receiver  shall 
forward  the  List  for  Patent  to  the  Commissioner  of  the  General  Land 
Office,  noting  thereon  any  protests  or  contests  as  to  failure  to  comply 
with  the  law  or  as  to  prior  adverse  rights,  together  with  any  recom- 
mendations they  may  deem  proper. 

10.  Upon  the  receipt  of  the  papers  in  the  General  Land  Office  such 
action  will  be  taken  in  each  case  as  the  showing  may  require  and  all 
tracts  that  are  free  from  valid  protest  or  contest,  and  respecting  which 
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the  law  aud  regalations  have  beeu  complied  with,  will  be  certified  to 
the  Secretary  of  the  Interior  for  approval  and  patenting. 

F.  W.  MONDBLL, 

Acting  Commissioner  General  Land  Office, 
Approved  March  15,  1898: 
O.  N.  Bliss, 

Secretary  of  tJie  Interior. 

FORMS  FOR  VERIFICATION  AND  PUBLICATION  OF  LISTS  FOR  PATENT. 

[Form  1.] 

I, ,  do  hereby  certify  that  I  am  the (designation  of  office) 

of  the  State  of ;  that  I  am  charged  with  tiie  duty  of  disposing  of  the 

lands  granted  to  the  State  by  section  4,  act  of  August  18,  1894  (28  Stat.,  372-422), 
and  the  act  of  June  11,  1896  (29  Stat.,  434):  and  that  the  laws  of  the  said  State 
relating  to  the  said  grant  from  the  United  States  have  been  complied  with  in  all 
respects  as  to  the  following  list  of  lands  prepared  on  behalf  of  the  said  State  for  the 
issuance  of  patent  under  the  said  acts  of  Congress. 


(Here  add  list  of  lauds.) 

[Form  2.] 

To  follow  list  of  lands. 

Statk  OF  I      . 

County  of s     ' 

,  being  duly  sworn,  deposes  and  says  that  he  is  the 

(designation  of  office)  of  the  State  of ,  charged  with  the  duty  of  supervising 

the  reclamation  of  lands  segregated  under  section  4,  act  of  August  18, 1894  (28  Stat., 
422),  and  the  act  of  June  11,  1896  (29  Stat.,  434) ;  that  he  has  examined  the  lands 
designated  on  the  foregoing  list,  and  that  an  ample  supply  of  water  has  been  actually 
furnished  (in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs)  for  each 
tract  in  said  list,  sufficient  to  thoroughly  irrigate  and  reclaim  it,  and  to  prepare  it 
to  raise  ordinary  agricultural  crops. 


Subscribed  aud  sworn  to  before  me  this day  of ,  189 — . 

[seal]. 


Xotary  FMic, 
Form  for  published  notice. 

LForm  3.  J 

United  States  Land  Office, 

, ,  189—. 

To  whom  it  may  concern: 

Notice  is  hereby  given  that  the  State  of has  filed  in  this  office  the  following 

list  of  lands  to  wit :  and  has  applied  for  a  patent  for  said  lands  under  the 

acts  of  August  18,  1894  (28  Stat.,  372-422),  and  June  11,  1896  (29  Stat.,  434),  relating 
to  the  granting  of  not  to  exceed  a  million  acres  of  arid  land  to  each  of  certain 
States ;  that  the  said  list,  with  its  accom^iany ing  proofs,  is  open  for  the  inspection 
of  all  persons  interested  and  the  public  generally. 
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Within  the  next  60  days  following  the  date  of  this  notice,  protests  or  contcsta 
against  the  claim  of  the  State  to  any  tract  described  in  the  list,  on  the  groand  of 
failure  to  comply  with  the  law  or  on  the  ground  of  a  prior  adverse  right,  will  be 
received  and  noted  for  report  to  the  General  Land  Office  at  Washington,  I).  C. 

,  Ee§Mer. 


MIXING  CLAIM-AMENDED  LOCATIOX—PROOF  OF  OWNERSHIP. 

John  C.  Teller. 

Rights  under  the  amended  location  authorized  by  the  Colorado  statutes  depend  upon 
the  locntor'tf  ownership  of  the  original  location,  and  if  at  the  time  of  sach 
amended  location  the  original  is  owned,  wholly  or  in  part,  by  others,  their  title 
will  not  be  divested  by  the  amehded  location. 

A  mineral  entry  allowed  on  insufficient  showing  of  title  in  the  applicant  is  properly 
held  for  cancellation  by  the  General  Land  Office;  but  where  the  applicant  after 
such  decision  obtains  by  proper  conveyances  a  complete  chain  of  title,  and  makes 
a  showing  thereof  before  the  Department  which  is  satisfactory,  as  between  him 
and  the  government,  the  entry  may  stand  and  patent  issue  thereon. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  y.  D.)  4,  1898. 

It  appears  from  this  record  that  John  C  Teller  made  application  for 
patent  for  the  Nellie  Bly,  Unique,  Arkansas  Traveller  and  Maverick 
lode  claims,  lot  ^o.  10,162,  Gunnison,  Colorado,  land  district,  and  after 
due  notice  made  entry  No.  519,  of  the  same,  no  adverse  claim  being 
filed. 

This  entry  was  made  June  1,  1896,  and  the  abstract  of  title  to  each 
claim  was  brought  down  to  May  26, 1896. 

After  examination  of  the  papers  your  office  informed  the  local  ofBcers, 
by  letter  of  November  24,  1896,  that  the  abstracts  of  title  did  not  show 
title  in  John  C.  Teller,  and  directed  them  to  notify  him  that  he  would 
be  allowed  sixty  days  in  which  to  comply  with  the  regulations  by  show- 
ing title  in  himself. 

An  effort  was  made  by  the  entryman  to  show  that  he  had  the  possess- 
ory title  to  the  claims,  but  your  office,  by  letter  of  May  17, 1897,  held 
that  it  was  not  shown  that  Teller,  either  at  the  date  of  entry,  **or  at 
any  time  prior  thereto  had  any  interest  in  and  to  said  lode  claims,"  aiid, 
for  this  reason  held  the  entry  for  cancellation.  The  claimant  thereupon 
appealed,  assigning  error  as  follows: 

Because  it  is  shown  by  the  abstract  of  title  filed  with  said  application  that  said 
appellant  had  duly  located  and  preempted  said  property  so  applied  for  before  mak- 
ing said  application,  and  that  at  the  time  of  said  application  he  was  the  owner 
thereof,  and  had  fnll  right  and  authority  to  make  application  therefor  and  entry 
thereof  and  to  receive  receiver's  receipt  therefor. 

Because  the  said  application  was  duly  advertised  as  by  law  required  and  as  shown 
by  the  pax>ers  on  file  herein,  and  that  no  adverse  claim  was  filed  in  the  land  oiBce 
against  said  application. 

Because  appellant  was  at  the  time  of  making  said  application  the  owner  of  said 
premises  by  right  of  purchase  and  conveyance  to  him  thereof. 
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Because  no  adverse  claim  or  protest  of  any  kind  has  been  filed  by  any  one  against 
said  application. 

Because  appellant  was  at  the  time  of  making  said  application  the  owner  of  said 
premises  and  every  part  thereof,  and  ever  since  has  been  and  now  is  such  owner 
aabject  only  to  the  superior  title  of  the  United  States. 

The  miiiiiig  regulations  of  December  10,  1891,  in  force  when  this 
entry  was  made,  requiring  the  applicant  to  show  his  title,  are  as 
follows : 

31.  Accompanying  the  field  notes  so  filed  must  be  the  sworn  statement  of  the 
claimant  that  he  has  the  po8(i«essory  right  lo  the  premises  therein  described,  in  vir- 
tue of  a  compliance  by  himself  (and  by  his  grantors^  if  he  claims  by  purchase)  with 
the  mining  rules,  regulations,  and  customs  of  the  miuing  district,  l^tate,  or  Terri- 
tory in  which  the  claim  lies,  and  with  the  mining  laws  of  Congress;  such  sworn 
statement  to  naiTate  briefly,  but  ns  clearly  as  possible,  the  facts  constituting  such 
compliance,  the  origin  of  his  possession,  and  the  basis  of  his  claims  to  a  patent. 

32.  This  afiSdavit  should  be  supported  by  appropriate  evidence  from  the  mining 
recorder's  office  as  to  his  possessory  right,  as  follows,  viz:  Where  he  claims  to  be 
the  locator,  or  a  locator  in  company  with  others  who  have  since  conveyed  their 
interest  in  the  location  to  him,  a  full,  true,  and  correct  copy  of  such  location  should 
be  furnished,  as  the  same  appears  upon  the  mining  records;  such  copy  to  be  attested 
by  the  seal  of  the  recorder,  or  if  he  has  no  seal,  then  he  should  make  oath  to  the 
same  being  correct,  as  shown  by  his  records.  Where  the  applicant  claims  only  as  a 
purchaser  for  valuable  consideration,  a  copy  of  the  location  record  must  be  filed 
under  seal  or  upon  oath  as  aforesaid,  with  an  abstract  of  title  from  the  proper 
recorder,  under  seal  or  oath  as  aforesaid,  brought  down  as  near  as  practicable  to 
date  of  filing  the  application,  tracing  the  right  of  possession  by  a  continuous  chain 
of  conveyances  from  the  original  locators  to  the  applicant,  also  certifying  that  no 
conveyances  aifectiug  the  title  to  the  claim  in  question  appear  of  record  in  his  office 
other  than  those  set  forth  in  the  accompauylug  abstract. 

Under  paragraph  32,  when  the  applicant  claims  as  locator  he  must 
famish  a  copy  of  his  location,  and  when  he  claims  as  a  purchaser  he 
must  furnish  a  copy  of  the  location,  together  with  an  abstract  of  title 
brought  down  as  near  as  practicable  to  the  date  of  the  application. 

In  complying  with  paragraph  31,  the  applicant  by  his  attorney  in- 
fact,  says: 

Deponent  further  states  that  the  facts  relative  to  the  right  of  possession  of  John 
C.  Teller,  to  each  of  said  miuing  claims,  veins,  lodes  or  deposits  and  surface  ground 
so  surveyed  and  platted  are  substantially  Jis  follows,  to  wit,  by  direct  line  of  transfer 
and  amended  location  which  will  more  fully  appear  by  reference  to  the  copy  of  the 
original  record  of  location  and  the  abstract  pf  title  herewith  filed. 

Turning  now  to  the  abstracts  of  title  presented  before  entry,  it 
appears  (1)  that  the  Nellie  Bly  was'  located  March  6, 1890,  by  T.  J. 
Eeed  and  Walter  Ree<l;  the  Unique  was  located  August  4,  1891,  by 
T.  J.  Reed;  the  Arkansas  Traveller  was  located  January  1, 1892,  by 
T.  J.  Reed  and  P.  Fitzpatrick,  and  the  Maverick  was  located  April  12, 
1892,  by  T.  J.  Reed  and  M.  Reed;  (2)  that  June  1,  1893,  T.  J.  Reed, 
by  deed  recorded  June  12,  1893,  conveyed  all  of  said  claims  to  the 
Red  Jacket  Mining  and  Milling  Company;  and  (3)  that  December  9, 
1895,  John  C.  Teller  filed  an  "amended  location  certificate"  for  each 
claim. 


486  DECISIONS    BELATIKG    TO   THE   PUBLIC    LANDS. 

It  thoB  appeared  that  at  the  date  of  Tellers  entry  (1)  the  interest 
originally  possessed  by  T.  J.  Beed  was  vested  in  the  Red  Jacket  Min- 
ing and  Miiliijg  Company:  (2j  no  transfer  had  ever  been  made  of  the 
interest  of  Walter  Keed,  in  the  Nellie  Bly,  or  of  the  interest  of  P.  Fitz- 
patrick  in  the  Arkansas  Traveller,  or  of  the  interest  of  M.  Keed  in  the 
Maverick,  and  (3)  Teller  had  no  interest  in  any  of  the  claims,  unless  bis 
amended  location  thereof  gave  him  title. 

W  hile  the  laws  of  the  United  States  provide  (Sec.  2324  Rev.  Stat.) 
that  in  default  of  the  required  annual  expenditure  in  labor  or  improve- 
ments, a  mining  claim  <^  shall  be  open  to  re-location  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been  made,"  they  make  no  provi 
sion  whatever  for  an  amended  location.  Section  3160,  Mill's  Annotated 
Statutes  of  Colorado  does,  however,  and  provides  for  an  '*ad(litioDal 
certificate"  of  location,  which  is  commonly  known  ns  an  "amended 
location  certificate.''    The  section  reads  as  follows: 

If  at  any  time  the  locator  of  any  mining  claim  heretofore  or  hereafter  loc.ited,  or 
his  as8ipj9,  shall  apprt'heod  that  hia  original  certificate  was  defective,  erroneous,  or 
that  the  reqiiiromonts  of  the  law  had  not  been  complied  with  before  ftlingy  or  shall 
be  desirous  of  changing  his  snrface  boundaries,  or  of  taking  in  any  part  of  an  over- 
]a]>ping  claim  Avbich  has  been  abandoned,  or  in  case  the  original  certificate  was  made 
prior  to  the  passage  of  this  law,  and  he  shall  be  desirous  of  securing  the  benefits  of 
this  act,  such  locator,  or  his  assigns,  may  tile  an  additional  certificate,  subject  to  the 
provisions  of  this  act;  Prorided,  That  such  re-location  does  not  interfere  with  tbe 
existing  rights  of  others  at  the  time  of  such  re-location,  and  uo  such  re  location  or 
other  record  thereof  shall  preclude  the  claimant  or  claimanta  from  proving  any  such 
title  or  titles  as  he  or  they  may  have  held  under  previous  location. 

It  will  be  observed  that  it  is  the  locator  or  his  assigns  to  whom  is 
granted  this  privilege  and  that  this  amended  location  or  "  re-location,'' 
as  it  is  also  styled  in  the  state  statute,  does  not  preclude  the  claimant 
from  proving  any  title  held  under  the  previous  location.  The  amended 
location  so  authorized  b\^  the  Colorado  law  is  essentially  different  from 
the  relocation  authorized  by  section  2324  of  the  Revised  Statutes.  The 
former  is  made  in  furtherance  of  the  original  location  and  for  the  pur- 
pose of  giving  additional  strength  or  territorial  effect  thereto,  while 
the  latter  is  a  new  and  independent  location  which  can  only  be  made 
where  the  original  location  and  all  rights  thereunder  have  been  lost  hy 
failure  to  make  the  necessary  annual  expenditure. 

Teller  does  not  claiiUj  and  the  form  of  his  amended  location  certifi- 
cate does  not  permit  him  to  claim,  that  he  relocated  these  claims  witliin 
the  meaning  of  section  2324.  This  is  shown  by  his  amended  location 
certificates  which  state: 

This  further  amended  certificate  of  location  is  made  without  waiver  of  any  pre- 
viotiHly  acquired  rights  but  for  the  purpose  of  correcting  auy  errors  in  the  original 
location,  description  or  record. 

Teller's  rights  under  the  amended  locations  depend  upon  his  owner- 
ship of  the  original  locations  and  if  at  that  time  they  were  owned  or 
partly  owned  by  others  their  title  was  not  divested  or  lost  by  his 
amended  location. 
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Supplemental  abstracts  were  filed  iu  your  office  October  20, 1896, 
and  by  these  it  is  shown  that  (1)  by  deed  dated  July  5, 1894,  and 
recorded  September  28, 1896,  T.  J.  Reed  conveyed  to  J.  C.  Teller,  <'all 
bis  right,  title  and  interest  in  and  to ''  each  of  the  claims,  and  (2)  by 
deed  dated  September  25,  1896,  and  recorded  September  28,  1896, 
Teller  conveyed  these  mining  claims  to  The  Red  Jacket  Gold  and  Silver 
Mining  Company. 

As  shown  by  the  origiual  absti'acts.  Reed  had  conveyed  all  his  iuter- 
est  in  the  claims  to  The  Red  Jacket  Mining  and  Milling  Company,  June 
12,  1893,  so  that  apparently  he  had  no  interest  in  the  claims  at  the 
date  of  his  deed  to  Teller,  but  there  was  filed  in  your  office  April  21, 
1897,  a  certified  copy  of  a  deed  from  The  Red  Jacket  Mining  and  Mill- 
ing Company  to  John  C.  Teller,  dated  February  11,  1897,  and  recorded 
March  following,  conveying  "all  the  right  and  interest '^  it  ''has  now 
or  ever  had"  in  each  of  said  claims. 

Since  tl>e  case  came  to  the  Department  there  have  also  been  filed  a 
certified  copy  of  a  deed,  dated  April  4, 189G,  and  recorded  September 
17,  1897,  from  Fitzpatriek  to  T.  J.  Reed,  conveying  to  the  latter  the 
interest  of  the  former  in  the  Arkansas  Traveller,  and  a  certified  copy 
of  a  deed  dated  March  23,  1898,  and  recorded  March  25,  1898,  from 
T.  J.  Reed,  M.  Reed  and  Walter  Reed  to  John  C.  Teller  conveying  to 
the  latter  all  their  right,  title  and  interest  in  the  Arkansas  Traveller, 
Nellie  Bly  and  Maverick.  By  the  supplemental  abstracts  and  addi- 
tional deeds  it  is  shown  that  John  C.  Teller  has  acquired  and  now  holds 
a  fall  and  complete  title  to  each  of  these  claims,  subject  only  to  his 
said  conveyance  thereof  to  the  Red  Jacket  Gold  and  Silver  Mining 
Company,  dated  September  25,  1896. 

Notice  of  Teller's  application  for  patent  to  these  claims  was  duly 
posted  and  published.  No  adverse  claim  was  filed  and  there  is  no 
protest  against  Teller's  enlry. 

It  is  shown  by  the  affidavits  filed  since  this  appeal  that  at  the  time 
of  T.  J.  Reed's  conveyance  ot  these  claims  to  the  Red  Jacket  Mining 
and  Milling  Company,  dated  June  1, 1893,  he  was  in  the  peaceable  and 
exclusive  possession  and  occupation  of  said  claims,  and  continued  in 
such  possession  and  occupation  until  his  conveyance  thereof  to  Teller, 
dated  July  6, 1894;  that  the  Red  Jacket  Mining  and  Milling  Company 
did  not  comply  with  the  conditions  of  its  purchase  from  T.  J.  Reed, 
and  never  had  possession  of  or  asserted  any  right  to  either  of  said 
claims  under  Reed's  deed:  that  at  the  time  of  his  purchase  from  T.  J, 
Reed  Teller  also  acquired  all  of  tlic  capital  stock  of  the  Red  Jacket 
Mining  and  Milling  Company,  thereby  becoming  practically  the  owner 
of  that  company;  that  from  the  time  of  his  purchase  from  T.  J.  Reed 
to  the  time  of  his  entry,  Teller  was  in  the  peaceable  and  exclusive  pos- 
session and  occupation  of  said  claims;  and  that  at  the  time  of  Teller's 
entry  no  right  to  either  of  said  claims  was  asserted  by  the  Red  Jacket 
Mining  and  Milling  Company,  P.  Fitzpatriek,  T.  J.  Reed,  M.  Reed  or 
Walter  Reed.    The  statements  in  these  affidavits  are  of  course  strongly 
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corroborated  by  the  conveyances  subsequently  obtaine<l  from  all  of  the 
parties  named. 

The  action  of  the  local  officers  in  allowing  Teller's  entry  upon  the 
proof  of  his  title  then  before  them  was  in  contlict  with  rale  32  of  the 
then  existing  mining  regulations,  and  the  action  of  your  office  of  May 
17, 1897,  holding  said  entry  for  cancellation  was  fully  justified  by  the 
incomplete  showing  of  title  then  made.  Since  your  office  decision,  how- 
ever, Teller  has  by  proper  conveyance  obtained  a  continuous  and  com- 
plete chain  of  title  irom  all  of  the  original  locators  of  these  claims  and 
has  made  a  showing  which,  as  between  him  and  the  government,  is  suf- 
ficient to  relieve  his  entry  from  the  cancellation  which  would  otherwise 
be  required. 

The  Red  Jacket  Gold  and  Silver  Mining  Company,  to  whom  Teller 
conveyed  the  claims  after  his  entry,  also  asks  that  the  entry  be  sus- 
tained and  patent  be  issued  to  him,  and  the  showing  now  made  seems 
to  fully  justify  this  course,  and  it  is  so  ordered. 


FINAL.  PUOOF  AND  PAYMENT— SUSPENDED  ENTRIES. 

iNSTBUi^riONS. 

iDBtructions  as  to  the  manner  in  which  paj-ment  may  be  made  and  final  receipt 
iflsucd  on  the  submission  of  tinal  proof  nniler  entries  made  within  the  formerly 
reciignized  limits  of  the  Northern  Pacific  east  of  Dnhith. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.V.  D.)  April  4, 1898.  (F.W.C.) 

With  your  office  letter  "F"  of  March  31, 1898,  is  forwarded,  without 
recommendation,  a  telegram  from  the  register  at  Duluth,  Minnesota, 
asking: 

Will  this  office,  after  taking;  ])roof  in  homestead  entry,  timber  and  stone  entry, 
heretofore  allowed,  accept  payment,  issue  final  receipts  and  final  ceitificates? 
Referring  to  suspended  Northern  Pacific  land  east  of  Duluth. 

By  departmental  communication  of  February  28, 1898  (20  L.  1).,  265), 
in  ordering  a  suspension  from  entry  and  patent  of  lands  remaining 
undisposed  of  in  odd-numbered  sections  within  that  part  of  the  for- 
merly recognized  limits  of  the  grant  to  the  Northern  Pacific  Railroad 
Company  lying  east  of  the  terminus  established  by  departmental 
decision  of  August  27,  1890  (23  L.  D.,  204),  pending  the  judicial  deter- 
mination in  the  courts  of  the  question  as  to  the  eastern  terminus  of 
said  grant,  it  was  said: 

While  entry  of  these  lauds  will  not  be  allowed  during  this  suspension,  yet  in  all 
cases  where  entries  have  been  allowed  the  parties  will  be  permitted  to  complete  the 
same  by  making  proof  thereon,  but  the  issue  of  patent  will  be  suspended  until  each 
Judicial  determination. 
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The  qnestion  raised  by  tlie  telegram  from  the  register  at  Dalath  is  as 
to  his  authority,  upon  the  making  of  final  proof  upon  entries  heretofore 
allowed,  to  accept  payment  and  issue  final  receipts  and  certificates  upon 
such  entries. 

It  is  not  the  intention  of  this  Department  to  require  of  these  entrymen 
that  they  make  payment  at  the  time  of  their  ofifer  of  proof,  due  to  the 
pendency  in  the  courts  of  the  question  as  to  the  legality  of  the  com- 
pany's claim  to  these  lands,  but  where  the  money  is  tendered  the  usual 
final  receipt  and  certificate  will  be  issued  if  the  proof  is  otherwise 
regular  and  satisfactory;  but  upon  the  final  certificate  issued  by  the 
register,  and  the  duplicate  final  receipt  given  to  the  entrymen,  will  be 
noted,  in  red  ink,  across  the  face  of  each,  the  following: 

This  receipt  (or  certificate)  is  issued  ander  the  order  of  the  Secretary  of  the 
Interior  dat4?d  February  28, 1898,  subject  to  any  claim  the  Northern  Pacific  Railroad 
Company  may  have  to  the  land  herein  described. 

Yoa  will  issue  appropriate  instructions  to  the  local  officers  in  the 
several  districts  in  which  these  lands  are  situated. 


RAIIiROAD  LANDS-PrnCHASER— ACT  OF  MARCH  2,  1896. 

John  H.  Barton  et  al. 

The  act  of  March  2, 1896,  prohibits  the  annulment  of  a  patent  erroneously  issued  on 
account  of  a  railroad  grant  where  the  lands  covered  thereby  are  held  b}*  a  bona 
tide  purchaser,  and  confirms  the  right  and  title  held  by  such  purchaser  under 
the  erroneous  patent,  and  thereby  avoids  the  necessity  for  the  issuance  of  another 
patent  as  re^iuired  by  the  adjustment  act  of  March  3,  1887. 

The  word  *' purchaser"  as  used  in  the  act  of  March  2,  1896,  includes  one  who  under 
a  subsisting  contract  of  purchase,  made  in  good  faith,  holds  lands  erroneously 
patented  or  certified  ou  account  of  a  railroad  grant,  and  title  is  confirmed  in 
such  a  purchaser,  by  sai«1  act,  even  though  he  may  not  have  made  all  the  pay- 
ments called  for  under  said  contract  of  purchase. 

On  application  for  confirmation  of  the  title  held  by  an  alleged  bona  fide  purchaser, 
as  provided  for  in  said  act  of  1896,  the  railroad  company,  or  its  successor  in 
interest,  should  be  advised  of  said  application,  and  allowed  opportunity  to  show 
cause  why  title  should  not  be  confirmed  in  the  applicant. 

If  8uoh  application  for  confirmation  embraces  land  which  was  covered  by  a  home- 
stead or  pre-emption  entry  that  has  been  erroueously  canceled  on  account  of 
the  railroad  grant,  such  entryman  should  be  notified  and  given  opportunity  to 
apply  for  reinstatement  under  section  3,  act  of  March  3,  1887. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  6, 1S98.  '  (F.  W.  C.) 

In  your  office  letters  of  July  30,  1897,  you  make  report  upou  the  fol- 
lowing applications,  filed  in  your  office,  for  coutirination  of  title  under 
the  provisions  of  the  act  of  March  2,  1896  (29  Stat.,  42) : 

John  H.  Barton,  the  NE.  i  of  the  SW.  J  of  Sec.  21,  T.  21  :N'.,  R.4  E.; 

Loretta  E.  Cosgrove  and  Chris  Peudle,  the  ]S^.  J  of  the  NW.  J  of  Sec. 
21,  T.  21  K.,  H.  4  E.  5 
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Alexander  B.  Stewart,  the  W.  J  of  the  NW.  i  of  Sec.  9,  T.  23  5., 
R.  6E.,- 

William  D.  Begg,  the  NE.  J  of  the  NE.  J  of  Sec.  33,  T.  23  N.,  R.  5  E.; 

Walter  Cooper,  the  8E.  J  of  the  NW.  i  of  Sec.  15,  T.  24  X.,  R.  5  E.; 
and 

Alexander  B.  Stewart,  lot  4,  Sec.  19,  T.  24  N.,  R.  5  E. ;  all  in  the 
Seattle  land  district,  Washington. 

As  the  several  applications  presented  are  only  submitted  for  iustnic- 
tions,  the  entire  matter  is  disposed  of  in  one  paper. 

Your  said  office  letters  report  that  the  above  described  tracts  are 
within  the  primary  limits  of  the  grants  for  the  branch  line  of  the  North- 
ern Pacific  Railroad  as  adjusted  to  the  map  of  definite  location  filed 
March  26,  1884.  They  are  also  within  the  limits  of  the  withdrawals 
upon  the  map  of  general  route  filed  August  15,  1873,  and  the  map  of 
amended  general  route  filed  June  11,  1879,  of  said  branch  line.  It  also 
appears  that  the  tracts  are  within  the  limits  of  the  withdrawal  upon 
the  map  of  gener«il  route  of  the  main  line  of  said  road  tiled  August  13, 
1870,  but  they  fall  north  of  the  terminal  established  upon  ^'aid  main 
line  at  Taeoma. 

It  is  claimed  that  the  tracts  above  described  have  all  been  erroneously 
patented  on  account  of  the  grant  for  said  company;  further  that  the 
above  parties  have  all  contracted  with  the  Northern  Pacific  Railroad 
Company  for  the  purchase  of  the  tracts  described,  but  the  conditions 
named  in  said  contracts  have  not  all  been  performed,  and  as  to  some 
of  them  the  stated  time  for  the  performance  of  the  conditions  has 
expired,  but  no  forfeiture  of  the  contract  has  been  declared  by  the  com- 
pany and  there  has  been  no  repudiation  thereof  by  the  purchaser. 

You  call  attention  to  the  position  indicated  by  this  Department  in 
letter  of  May  3,  1897,  returning  the  showing  made  on  behalf  of  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  successor  to  the 
Missouri  River  Railroad  Company,  in  support  of  an  application  for  con- 
firmation of  title  under  the  act  of  March  2, 1896,  supra,  in  which  atten- 
tion was  called  to  the  fact  that  a  number  of  the  tracts  had  only  been 
contracted  for  and  that  deeds  had  not  been  issued  by  the  company;  iu 
which  letter  it  was  stated 

As  the  confirmatioii  is  ouly  ia  favor  of  the  purchaser,  and  cau  not  be  invoked 
where  the  contract  has  not  been  completed  or  is  surrendered,  I  have  to  direct  that  a 
separate  list  be  prepared  of  such  lands. 

In  view  of  the  position  thus  indicated,  you  submit  the  matter  with- 
out recommendation  for  the  consideration  of  the  Department,  and  in 
your  letter  state  that 

the  railroad  company  has  not  been  called  upon  for  any  showing  in  these  oases,  and 
in  so  far  as  this  office  is  informed  has  no  knowled«^e  of  these  applications. 

The  act  of  March  2,  189(5,  is  as  follows: 

Jie  it  enacted  hy  the  Senate  and  House  of  liepreaenlaticea  of  the  United  States  of  America 

in  Congress  assemhJedy  Tliat  suits  by  the  United  States  to  vacate  and  annul  any  patent 

->  lands  heretofore  erroneously  issued  under  a  railroad  or  wagon  road  grant,  shall 
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only  be  brongbt  \rithin  five  years  from  the  passage  of  this  act,  aad  suits  to  vacate 
aud  annnl  patents  hereafter  issued  shall  only  be  brought  withiu  six  years  after  the 
date  of  the  issuance  of  such  patents,  and  the  limitation  of  section  ei^ht  of  chapter 
five  hundred  and  sixty-one  of  the  acts  of  the  second  session  of  the  Fifty-first  Con- 
gress and  nniendnients  thereto  is  extended  accordingly  as  tu  the  patents  herein 
referred  to.  But  no  patent  to  any  lands  held  by  a  bona  fide  purchaser  shall  be 
vacated  or  annulled,  but  the  right  and  title  of  such  purchaser,  is  hereby  confirmed: 
Provided,  That  ao  suit  shall  be  brought  or  maintained,  nor  shall  recovery  be  had  for 
lands  or  the  value  thereof,  that  were  certified  or  patented  iu  lieu  of  other  lands  cov- 
ered by  a  grant  which  were  lost  or  relinquished  by  the  grantee,  in  consequence  of 
the  failure  of  the  government  or  its  officers  to  witlMraw  the  same  from  sale  or  entry. 

Sec.  2.  That  if  any  per-son  claiming  to  be  a  bona  fide  purchaser  of  any  lands 
erroneously  patented  or  certified  shall  prenent  his  claim  to  the  Secretary  of  the 
Int-erior  prior  to  the  iustitution  of  a  suit  to  cancel  a  patent  or  certification,  and  if  it 
shall  appear  that  he  is  a  bona  fide  purchaser,  the  Secretai^y  of  tho  Interior  shall 
request  that  suit  be  brought  iu  such  csme  against  the  patentee,  or  the  corjioration, 
company,  person,  or  association  of  persons  for  whoso  benefit  the  certification  was 
made,  for  the  value  of  said  land,  which  in  no  case  shall  be  more  than  the  minimum 
government  price  thereof,  and  the  title  of  such  claimant  shall  stand  confirmed.  An 
adverse  decision  by  the  Secretary  of  the  Interior  on  the  bona  fides  of  such  claimant 
shall  not  be  conclusive  of  his  rights,  and  if  such  claimant,  or  one  claiming  to  be  a 
bona  fide  purchaser,  but  who  has  not  submitted  his  claim  to  the  Secretary  of  the 
Interior,  is  made  a  pai'ty  to  such  suit,  and  if  found  by  the  court  to  be  a  bona  fide 
purchaser,  the  court  shall  cjeciee  a  confirmation  of  the  title,  and  shall  render  a 
decree  in  behalf  of  the  United  States  against  the  patentee,  corporation,  company, 
person,  or  association  of  persons  for  whose  benefit  the  certification  was  made  for  the 
value  of  the  land  as  hereinbefore  provided.  Anj'  bona  fide  purchaser  of  lands  pat- 
ented or  certified  to  a  railroad  company,  and  who  is  not  made  a  party  to  such  suit, 
and  who  has  not  submitted  his  claim  to  the  Secretary  of  the  Interior,  may  establish 
his  right  as  such  bona  fide  purchaser  in  any  Ignited  States  court  having  jurisdiction 
of  the  subject-matter,  or  at  his  option,  as  prescribed  iu  sections  three  and  four  of  chap- 
ter three  hundred  and  seventy-six  of  the  acts  of  the  second  session  of  the  Forty 'Uinth 
Congi'ess. 

Sec.  3.  That  if  at  any  time  prior  to  the  institution  of  suit  by  the  Attorney- General 
to  cancel  any  patent  or  certification  of  lands  erroneously  patented  or  certified  a  claim 
or  statement  is  presented  to  the  Secretary  of  tlie  Interior  by  or  on  Injhalf  of  any 
person  or  persons,  corporation  or  corporations,  claiming  that  such  person  or  persons, 
cori>oration  or  corporations,  is  a  bona  fide  purchaser  or  are  bona  fide  purchasers  of 
any  patented  or  certified  land  l»y  deed  of  contract,  or  otherwise,  from  or  through  the 
original  patentee  or  corporation  t^  which  jiatent  or  certification  was  issued,  no  suit 
or  action  shall  be  brought  to  cancel  or  annul  the  patent  or  certification  for  said  land 
until  such  claim  is  investigated  in  said  Department  of  the  Interior;  and  if  it  shall 
appear  that  such  person  or  corporation  is  a  bona  fide  purchaser  as  aforesaid,  or  that 
such  persons  or  corporations  are  such  bona  fide  purchasers,  then  no  suit  shall  be  insti- 
tuted and  the  title  of  such  claimant  or  claimants  shall  stand  confirmed;  but  the 
Secretary  of  the  Interior  shall  request  that  suit  be  bronght  in  such  ease  against  the 
patentee,  or  the  corporation,  company,  person,  or  association  of  persons  for  whose 
benefit  the  patent  was  issued  or  certification  was  made  for  the  value  of  the  laud  as 
hereinbefore  specified. 

Prior  to  this  legislation  of  March  2,  189G,  the  act  of  March  3,  1887 
(24  Stat.,  556),  and  its  ameudnient  of  February  12,  18915,  furnished  the 
rule  for  the  adjustment  of  all  claims  to  lands  erroneously  certified  or 
patented  on  jiccount  of  a  railroad  land  grant.  That  act  directed  the 
bringing  of  suits  for  the  recovery  of  title  to  all  lands  so  erroneously 
certified  or  patented,  aud  made  provision  for  the  protection  of  pur- 
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chases  in  good  faith  of  such  lands  from  the  railroad  by  citizens  of  the 
United  States,  or  persons  who  have  declared  their  intention  to  become 
such,  and  authorized  the  issuance  of  patents  to  such  purchasers'^  which 
shall  relate  back  to  the  date  of  the  original  certification  or  pateuting." 
In  the  execution  and  administration  of  this  act  it  was  held  that  the 
title  transmitted  to  the  railroad  company  by  the  erroneous  patent  or 
certification  must  be  recovered  before  the  Department  could  reeoguize 
the  claim  of  the  good  faith  purchaser  and  make  the  same  good  by  the 
issuance  of  a  patent  to  him  (6  L.  D.,  272,  276). 

By  the  act  of  March  3,  1891  (26  Stat.,  1095, 1099),  the  time  for  bring- 
ing suits  to  recover  title  to  lands  erroneously  patented,  was  limited  to 
five  years  from  the  date  of  that  act,  and  this  limitation  would  have 
expired  March  3,  1896. 

It  having  been  found  impracticable  to  adjust  these  grants  withiu  this 
period,  the  act  of  March  2, 1896,  supra.,  was  passed,  extending  the  time 
for  bringing  such  suits  but  providing,  in  the  first  section,  that  ^' no 
patent  to  any  lands  held  by  a  &o/{a,/f(fe  purchaser  shall  be  vacated  or 
annulled,  but  the  right  and  title  of  such  purchaser  is  hereby  confirmed.^ 
This  extension  therefore  does  not  apply  to  '^any  lands  held  by  a  bona 
fide  purchaser." 

The  statute  of  March  2,  1896,  embraces  three  sections  and  from  a 
consideration  of  the  entire  act  it  is  evident  that  one  of  its  objects  was 
to  relieve  bona  fide  purchasers  from  the  annoyance  and  delay  incident 
to  suits  for  the  recovery  of  title  under  the  act  of  1887.  In  fditherance 
of  this  object  the  a<5t  of  1896  prohibits  the  vacating  or  annulling  of  a 
patent  to  lands  held  by  a  bona  fide  purchaser,  and  directly  operates 
upon  and  confirms  the  right  and  title  held  by  such  purchaser  nnder 
the  erroneous  patent  and  thereby  avoids  the  necessity  for  the  issuance 
of  another  patent  as  required  by  the  act  of  1887. 

The  first  question  which  arises  is:  Who  is  a  purchaser  within  the 
meaning  of  the  act  of  March  2, 1896.  That  act  and  the  act  of  February 
12,  1896  (29  Stat.,  6),  were  adopted  in  furtherance  of  the  general  policy 
first  declared  in  the  act  of  March  3,  1887,  supra^  of  protecting  those 
who,  in  good  faith,  purchased  lands  of  railroads  on  the  strength  of 
patents  erroneously  issued  or  certifications  erroneously  maile. 

The  act  of  February  12,  1896,  supra^  provides: 

That  sectiou  four  of  an  act  entitled  '' Au  act  to  provide  for  the  adjnstnieDt  of  land 
grants  made  by  Congress  to  aid  in  the  construction  of  railroads  and  for  the  forfeit- 
nre  of  unearned  lands  and  for  other  purposes/'  approved  March  third,  eighteen 
hundred  and  eighty -seven,  be,  and  the  same  is  hereby,  amended  by  adding  thereto 
the  following  proviso:  ^* Proruhd  fni'iheff  That  where  such  purchasers,  their  heirs  or 
assigns,  have  paid  only  a  portion  of  the  purchase  price  to  the  company,  which  it 
less  than  the  government  price  of  similar  lands,  they  shall  be  required,  beforo 
the  delivery  of  patent  for  their  lands,  to  pay  to  the  goverament  a  snm  oqaal  to  the 
did'erence  between  the  portion  of  the  purchase  price  so  paid  and  the  government 
price,  and  in  such  case  the  amount  demanded  from  the  company  shall  be  the  amount 
paid  to  it  by  such  purchaser/' 
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Here  the  word  purchaser  is  used  to  embrace  one  who  had  "  paid  only 
a  portion  of  the  purchase  price." 

The  third  section  of  the  act  of  March  2,  189C,  supra,  speaks  of  pur- 
chasers "by  ^eed  or  contract,  or  otijerwise,"  thus  including  under  the 
term  "purchasers"  those  who  are  without  a  deed  passing  the  legal 
title,  but  who  are  nevertheless  deemed  to  occupy  the  status  of  a  pur- 
chaser of  the  land. 

It  was  a  matter  of  common  knowledge  at  the  time  of  the  passage  of 
this  act  that  the  lands  claimed  by  railroads  under  their  grants  were  to 
a  great  extent  held  and  occupied  by  those  who  in  good  faith  had  entered 
into  contracts  providing  for  the  purchase  of  such  lands  and  payment 
therefor  in  five,  ten  or  some  other  number  of  annual  installments,  and 
conferring  upon  the  purchaser  the  right  to  occupy,  cultivate  and  improve 
the  lands  from  the  date  of  the  contract.  For  many  years  this  had  been 
the  prevailing  method  of  disposing  of  railroad  lands,  both  patented  and 
unpatented. 

In  common  understanding  the  word  "purchaser"  includes  those  who 
hold  lands  under  such  contracts,  and  the  history  of  this  legislation 
seems  to  make  it  quite  clear  that  the  word  was  so  used  in  the  act  of 
March  2,  1896.  The  reasons  for  protecting  those  who  have  obtained 
deeds  but  who  have  not  made  full  payment,  or  for  protecting  those  who 
have  made  full  payment  but  who  have  not  obtained  deeds,  apply  with 
equal  force  to  those  who,  while  they  have  neither  made  full  payment 
nor  obtained  deeds,  have  nevertheless  made  binding  contracts  to  make 
complete  payment  and  hold  the  enforceable  obligations  of  the  railroads 
to  execute  and  deliver  deeds  and  who  on  the  faith  thereof  may  have 
made  valuable  and  permanent  improvements  upon  the  land.  This  view 
of  the  language  employed  insures  the  equal  protection  and  benefit  of 
the  statute  to  those  who  from  necessity  purchased  upon  long-time  con- 
tracts providing  for  small  annual  payments  and  who  expected  by  the 
cultivation  and  use  of  the  land  to  obtain  the  means  wherewith  to  make 
ultimate  payment  therefor. 

The  Department  is  of  opinion  that  one  who,  under  a  subsisting  con- 
tract of  the  character  here  described,  in  good  faith,  holds  lands  so 
erroneously  patented  or  certified,  is  a  bo7ia  fide  purchaser  within  the 
meaning  of  the  act  of  March  2, 1896,  whose  right  and  title  are  thereby 
confirmed.  The  fact  that  the  time  for  making  some  deferred  payment 
has  not  arrived,  or  that  with  the  indulgence  of  the  railroad  some 
deferred  payment  may  have  been  passed,  does  not  alter  his  status  as  a 
purchaser,  if,  in  good  faith,  he  claims  the  land  under  a  contract  which 
has  not  been  surrendered  or  otherwise  avoided. 

In  the  case  of  the  Chicago,  Burlington  and  Quincy  Eailroad  Com- 
pany, before  referred  to,  the  construction  of  the  word  "purchaser"  was 
considered,  but  in  view  of  the  act  of  February  12, 1896,  and  the  act  of 
March  2, 1896,  and  upon  further  consideration,  what  was  then  said  upon 
that  question  is  recalled. 
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You  call  attention  to  an  informality  or  defect  iu  tho  execution  or 
signing  of  the  Cooper  and  Stewart  contracts,  but  since  only  copies  of 
those  contracts  are  submitted  aud  since  upon  ins}>ection  thereof  it 
seems  moie  than  probable  that  the  purported  copies  are  not  complete 
transcriptions  of  the  originals,  the  matter  will  not  be  noticed  fuiUier 
than  to  suggest  that  the  attention  of  the  applicants  be  called  to  the 
apparent  defect  in  order  that  any  error  in  the  copying  may  be  corrected. 

Iu  connection  with  those  applications  your  attention  is  called  to  the 
fact  that  it  is  first  necessary  to  ascertain  whether  the  tract  involved 
was  erroneously  patented  or  certified,  and  before  any  determination  is 
had  of  that  question,  the  railroad  company  should  be  notified  of  the 
application  and  be  given  an  opi>ortunity  to  make  a  showing.  To  that 
end  it  is  directed  that,  upon  the  filing  of  an  application  for  confirma- 
tion, the  company,  or  its  successor  in  interest,  be  advised  thereof  and 
allowed  thirty  days  within  which  to  show  cause  why  the  tract  involved 
should  not  be  held  to  have  been  erroneously  patented  or  certified  on 
account  of  its  gi*ant  and  the  title  of  the  purchaser  held  confirmed.  It 
is  only  where  the  title  of  the  purchaser  stands  confirmed  that  demand 
can  be  made  npon  the  company  for  the  value  of  the  land  under  the  act 
of  March  2,  1896. 

If  any  such  application  embraces  land  which  was  covered  by  a  home- 
stead or  preemption  entry,  which  has  been  erroneously  cancelled  on 
account  of  the  railroad  grant  or  a  withdrawal  of  lands  in  aid  thereof, 
the  entryman  should  also  be  notified  of  the  application  and  be  given 
thirty  days  as  a  reasonable  time  within  which  to  apply  for  reinstate- 
ment under  the  third  section  of  the  act  of  March  3, 1887,  in  default  of 
which  the  land  will  be  otherwise  disposed  of  according  to  law. 


RAILROAD  LANDS— CONFIRMATION- ACT  OF  MARCH  «,  1896. 

Chicago  and  Northwestern  Ry.  Co. 

The  distribution,  nuder  a  plan  of  reorganization,  of  lauds  erroneously  psiteutedon 
account  of  a  railroad  among  the  holders  of  mortgage  bonds,  issued  by  the  com- 
pany receiving  the  benefit  of  the  grant,  brings  the  parties  receiving  such  title 
within  the  cunfirniatory  provisions  of  the  act  of  March  2,  1896. 

A  demand  under  the  act  of  March  2,  1896,  for  the  payment  of  the  govemiuent  price 
of  lands  erroneously  patented  on  account  of  a  railroad  grant  and  thereafter  dis- 
posed  of  to  bona  fide  purchasers,  should  not  be  made  on  a  railroad  company  as 
the  successor  in  interest  to  the  company  receiving  the  benefit  of  the  grant,  if  it 
appears  that,  as  such  successor,  said  company  received  no  benefit  from  the  sale 
of  the  lands  erroneously  patented. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 

(W.  V.  D.)  (?,  1S98.  (F.  W.  C.) 

With  your  office  letter  "F"  of  March  23,  1898,  is  forwarded  an 
answer  filed  on  behalf  of  the  Chicago  and  Northwestern  Eailway  Com- 
pany to  the  rule  laid  upon  said  company  to  show  cause  why  reconvey- 
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ance  should  not  be  made  of  certain  tracts  foand  by  the  adjastment 
made  by  your  otfice  to  have  been  erroneously  patented. 

The  lands  in  question  were  patented  on  account  of  the  grant  made 
by  the  act  of  June  3, 1856  (11  Stat.,  20),  to  the  State  of  Wiscousiu,  to 
aid  in  the  construction  of  a  railroad  from  Fond  du  Lac,  on  Lake  Winne- 
bago,  northerly  to  the  State  line,  which  grant  was  by  the  State  con- 
ferred upon  the  Chicago,  St.  Paul  and  Fond  du  Lac  Eailroad  Company. 

It  is  not  shown  for  what  reason  the  lands  included  in  the  rule  issued 
by  your  office  were  held  to  have  been  excepted  from  the  grant  above 
referred  to. 

From  the  answer  filed  on  behalf  of  the  Chicago  and  Northwestern 
Railway  Company  it  appears  that  all  the  lands  covered  by  the  rule, 
except  a  forty-acre  tract,  were  distributed  to  the  holders  of  certain 
mortgage  bonds  issued  by  the  Fond  dn  Lac  company  prior  to  the  incor- 
poration of  the  Chicago  and  Northwestern  Railway  Company. 

The  Fond  du  Lac  company  defaulted,  and  the  purchasers  at  the  fore- 
closure sale  under  the  mortgage  issued  by  the  Fond  du  Lac  company  in 
the  re-organization  became  the  incorporators  of  the  Chicago  and  North- 
western Railway  Company.  Said  last-mentioned  company,  however, 
never  received  any  benefit  from  the  sale  of  the  lands  embraced  in  the 
rule  under  consideration,  for  the  reason  that  it  took  a  mere  naked  legal 
title  in  the  lands,  incumbered  with  the  interests  of  the  holders  under 
the  mortgage  bonds  issued  by  the  Fond  du  Lac  company,  for  which  due 
provision  was  made  in  the  plan  of  re-organization. 

In  submitting  said  answer  your  office  letter  states  that: 

The  showing  of  bona  fide  purchase  of  the  lands  in  my  judgment  is  sufficiout  to 
warrant  a  declaration  by  the  Department  of  a  confirmation  of  title  in  the  pnrcliasers 
under  the  provisions  of  the  act  of  March  2,  1896  (29  Stat.,  42).  There  remains  the 
question  as  to  the  advisability  for  institntion  of  suit  for  the  recovery  of  the  price  of 
the  land.  It  is  clear  from  the  answer  of  the  Chicago  and  Northwestern  company  that 
it  acquired  no  interest  or  right  in  the  lands  guaranteed  to  the  original  holders  of  the 
1>*onds  secured  by  the  mortgage  made  by  the  Cliicago,  St.  Paul  and  Fond  du  Lac  com- 
pany under  the  plan  of  rc-organization  aforesaid,  which  was  accepted  by  all  parties 
concerned,  inclnding  said  Chicago  and  Northwestern  company ;  that  said  lands  were 
sold  under  the  provisions  of  the  fourth  section  of  the  granting  act,  which  authorized 
the  sale  of  one  hundred  and  twent}'  sections  of  land  within  a  continuous  limit  of 
twenty  miles  of  the  line  prior  to  the  construction  of  said  road,  and  upon  the  comple- 
tion of  any  section  of  twenty  miles  of  road,  of  additional  lands  not  exceeding  one 
hundred  and  twenty  sections  for  each  twenty  miles  of  road  constructed. 

This  office  has  no  other  knowledge  of  the  so-called  re -organization  spoken  of  in 
the  company's  answer  than  is  found  therein,  but  the  Chicago  and  Northwestern 
Railway  Company  is  the  successor  to  the  Chicago,  St.  Paul  and  Fond  du  Lac  com- 
pany both  as  to  its  railroad  and  the  grants  made  in  aid  of  its  constructiou.  It 
secured  the  benefits  of  said  grant  and  must  be  charged,  I  think,  with  the  obliga- 
tions thereof,  and  as  the  Chicago,  St.  Paul  and  Fond  du  Lac  company  is  probably 
not  now  in  existence,  and  no  other  party  or  parties  appear  to  be  renponsible  for  the 
erroneously  patented  lands,  it  is  suggested  that  instructions  be  given  that  demand 
be  made  on  said  Chicago  and  Northwestern  company  for  the  government  price  of 
such  lands. 
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Aft'er  careftil  consideration  of  the  showing  made  in  the  answer  to  the 
rule,  together  with  your  letter  submittiug  the  matter,  it  seems  clear 
that  all  the  lands  covered  by  said  mle  have  been  disposed  of  to  bona 
fide  purchasers,  whose  titles  are  hereby  declared  to  have  been  confirmed. 

Belative  to  the  suggestion  contained  in  your  office  letter  to  the  effect 
that  demand  be  made  upon  the  Chicago  and  Northwestern  Bailway 
Oompany  for  the  government  price  of  such  lands,  there  would  seem  to 
be  no  good  ground  upon  which  such  demand  could  be  made  of  that 
company  for  the  value  of  the  lands  so  erroneously  patented,  for  the 
reason  that  it  never  received  any  benefit  therefrom. 

While  it  is  clear  that  if  the  lands  were  shown  to  have  been  errone- 
ously patented  the  right  of  recovery  would  remain  in  the  United  States, 
unless  the  lands  were  shown  to  be  in  the  hands  of  hoiiafide  purchasers, 
yet  any  right  of  action  in  the  United  States  for  the  value  of  the  lands 
would  seem  to  be  limited  to  a  suit  against  the  company  that  received 
the  benefit  from  the  sale  of  such  erroneously  patented  lands,  and  it 
would  be  necessary  in  such  a  suit  to  show  that  the  company  against 
which  the  suit  was  brought  received  the  benefit  from  the  sale  of  such 
erroneously  patented  lands.  That  the  Chicago  and  Northwestern  Rail- 
way Company  succeeded  to  the  grant  conferred  by  the  State  uiK)n  the 
Fond  du  Lac  company,  and  to  such  road,  if  any,  as  had  been  con- 
structed by  said  company  prior  to  the  foreclosure  proceedings  before 
referred  to,  is  not  a  sufilcient  showing  of  a  benefit  derived  by  the 
Northwestern  railway  company  from  the  sale  of  the  particular  tracts 
covered  by  the  rule  under  consideration. 

In  the  matter  of  the  adjustment  of  the  grant  made  under  the  act  of 
March  3, 1863  (12  Stat.,  772),  to  the  State  of  Kansas,  to  aid  in  the  con- 
struction of  a  certain  railroad,  which  was  by  the  State  conferred  upon 
the  Leavenworth,  Lawrence  and  Galveston  Eailroad  Company,  your 
office  letter  of  June  8, 1805,  made  report  that  certain  lands  had  been 
erroneously  certified  and  patented  on  account  of  said  grant,  and  for  the 
recovery  of  the  same  a  rule  was  served  upon  resident  counsel  of  said 
company,  to  which  counsel  responded  calling  attention  to  the  fact  that 
the  Leavenworth,  Lawrence  and  Galveston  company  had  passed  out  of 
existence;  that  said  company  was  succeeded  by  the  Southern  Kansas 
Railwfiy  Company,  and  that  the  road  at  the  time  of  the  answer  was 
operated  by  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company, 
which  latter  company,  however,  disclaimed  having  received  any  benefit 
from  any  of  the  lands  covered  by  the  rule,  it  being  alleged  that  said 
lands  were  disposed  of  by  the  Leavenworth,  Lawrence  and  Galveston 
company  before  it  passed  out  of  existence. 

This  matter  was  considered  in  departmental  communication  of  Feb- 
ruary 21, 1896  (L.  &  R.  Press  Copybook  No.  323,  page  415),  in  which  it 
was  held : 

If  the  answer  made  by  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  be 
true,  and  as  there  is  nothing  to  be  fonnd  in  the  record  which  suggests  the  con- 
trary, it  foUows  that  snch  railroad  company  never  had  any  such  connection  with 
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the  lands  iu  qu«^Btioii  as  would  subject  it  to  suit  on  behalf  of  the  United  States  to 
compel  a  re-con veyauce  of  the  land.  The  title  to  such  lands,  if  the  answer  be  true, 
was  never  in  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  and  it  therefore 
follows  that  the  company  could  not  recouvey  the  lands  to  the  goveruniont.  The  rule 
to  show  cause  is  therefore  discharged. 

Upon  inquiry  at  yonr  office  it  is  learned  tbat  no  subsequent  action 
was  ever  taken  looking  to  a  demand  upon  tbe  Atcbison,  Topeka  and 
Santa  Fe  Railroad  Company  for  the  value  of  tbe  lands  sbown  to  have 
been  erroneously  certified  and  patented  to  tbe  Leavenworth,  Lawrence 
and  Galveston  Kailrioad  Company. 

It  would  therefore  seem  tbat  tbe  construction  placed  ui)on  said 
departmental  communication  discharging  tbe  rule  in  effect  relieved  the 
Santa  Fe  railroad  company  of  any  responsibility  on  account  of  the 
lands  shown  to  have  been  so  erroneously  certified  and  patented. 

No  sufficient  reason  appears  why  a  like  disposition  should  not  be 
made  of  tbe  case  in  hand,  and  the  suggestion  contained  in  your  office 
letter  under  consideration,  to  the  eflPect  that  you  be  instructed  to 
demand  of  the  Chicago  and  Northwestern  Railway  Company  tbe  value 
of  the  lands  covered  by  tbe  rule  to  show  cause,  is  not  approved,  and 
tbe  rule  issued  by  your  office  is  hereby  discharged. 

It  might  be  stated  that  the  answer  to  the  rule  admits  that  one  tract, 
covering  forty  acres,  embraced  in  tbe  rule,  was  sold  by  the  Chicago 
and  Northwestern  Railroad  Comi)any  for  one  hundred  dollars.  As  to 
said  tract  there  would  seem  to  be  no  reason  why  suit  might  not  be 
instituted  to  recover  tbe  value  of  tbe  same  if  it  were  established  that 
tbe  tract  was  erroneously  patented  on  account  of  tbe  grant;  but  in 
view  of  tbe  small  amount  involved  it  is  not  deemed  advisable  to  direct 
proceedings  looking  to  tbe  institution  of  suit. 

The  showing  submitted  with  j'our  office  letter  of  March  23, 1898,  is 
herewith  returned  to  the  files  of  your  office. 


INDIAN  LANDS- ACT  OF  .IIJ1.Y  1,  1892. 

OOLVILLE  RE3BEVAT10N. 

No  part  of  the  Colville  Indian  reservation  restored  to  the  public  domain  by  the  act 
of  July  1,  1892,  should  be  opened  to  settlement  and  entry  prior  to  the  survey  of 
the  entire  tract,  unless  the  Indians  choose  to  take  their  allotments  prior  to  the 
completion  of  the  survey;  but  if  they  do  so  elect,  then  all  the  lauds  so  restored 
to  the  public  domain  may  be  opened  to  settlement,  though  a  portion  of  them 
may  be  un surveyed. 

AHsistant  Attorney- Qeneral  Van  Devanter  to  the  Secretary  of  the  Interior^ 

April  9,  1898. 

1  am  in  receipt,  by  reference  from  you,  of  a  communication  from  the 

Commissioner  of  .the  General  Land  Office,  relating  to  the  opening  of  a 

part  of  the  Colville  Indian  reservation  under  the  act  of  July  1, 1892 

(27  Stat.,  62),  in  which  he  requests  an  opinion  as  to  whether  any  part 
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of  the  lands  restored  to  the  public  domain  by  that  act  can  be  opened 
to  settlement  and  entry  by  proclamation  of  the  President  in  advance 
of  the  survey  of  the  entire  tract  so  restored. 
The  first  section  of  the  act  provides 

That  subject  to  the  reservations  and  allotment  of  lands  in  severalty  to  the  indiTid- 
ual  members  of  the  Indians  of  the  Colrille  Keservation  in  the  State  of  Washington 
herein  provided  for  [a  certain  described  portion  of  that  reservation]  is  hereby, 
vacated  and  restored  to  the  public  domain,  notwithstanding  any  executive  order  or 
other  proceeding  whereby  the  sanio  was  set  apart  as  a  reservation  for  any  Indians  or 
bauds  of  Indians,  and  the  same  shall  be  open  to  settlement  and  entry  by  the  proc- 
lamation of  the  President  of  the  United  States  and  shall  be  disposed  of  under  the 
general  laws  applicable  to  the  disposition  of  public  lauds  in  the  State  of  Wash- 
ington. 

The  fonrth  section  of  the  act  provides  for  the  allotments,  in  severalty 
mentioned  in  the  first  section,  and  contains  the  following  directions 
upon  that  subject: 

That  each  and  every  Indian  now  residing  upon  the  portion  of  the  Oolville  Indian 
reservation  hcri^by  vacated  and  restored  to  the  public  domain,  and  who  is  so  entitled 
to  reside  thereon,  sliall  be  entitled  to  select  from  said  vacated  portion  eighty  acres 
of  land,  which  shall  be  allotted  to  each  Indian  in  severalty.  No  restrictions  as  to 
locality  shall  bo  placed  upon  such  selections  other  than  that  they  shall  be  so  located 
as  to  conform  to  the  Congressional  survey  or  subdivisions  of  said  tract  or  country, 
....  Such  selections  shall  be  made  within  six  months  after  the  date  of  the  Presi- 
dent's proclamation  opening  the  lauds  hereby  vacated  to  settlement  and  entry,  and 
after  the  same  have  been  surveyed,  and  when  such  allotments  have  been  selected  u 
aforesaid  and  approved  by  the  Secretary  of  the  Interior,  the  titles  thereto  shall  be 
held  in  trust  for  the  benefit  of  the  allottees  respectively. 

An  examination  of  the  sections  mentioned  shows  that  the  restoration 
to  the  public  domain  and  the  opening  to  settlement  and  entry  by  execa- 
tive  proclamation  provided  for  in  the  first  section  are  in  terms  made 
subject  to  the  Indian  allotments  in  severalty  provided  for  in  the  fourth 
section.  The  latter  section  directs  that  the  allotments  shall  be  made 
from  the  portion  of  the  reservation  restored  to  the  public  domain,  that 
they  shall  be  selected  by  the  individual  Indians  without  restrictions 
as  to  locality  other  than  that  they  shall  conform  to  the  congressional 
survey  or  subdivisions,  and  that 

such  selections  shall  be  made  within  hIx  mouths  after  the  date  of  the  President's 
proclamation  opening  the  lands  hereby  vacated  to  settlement  and  entry,  and  after 
the  same  have  been  surveyed. 

The  communication  from  the  Commissioner  of  the  General  Land 
Office  shows  that  a  considerable  portion,  but  not  all,  of  the  tract  so 
restored  to  the  public  domain  has  been  surveyed. 

The  Indian  allotments  provided  for  must  "  conform  to  the  Congres- 
sional survey  or  subdivisions,"  and  therefore  can  only  be  made  from 
surveyed  lands.  They  are  not  to  be  otherwise  restricted  in  locality. 
Having  the  entire  tract,  so  restored  to  the  public  domain,  from  which 
to  make  selection  of  their  allotments,  it  follows  that  the  Indiausy  nnder 
the  present  legislation,  can  not  be  required  to  make  such  selections 
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until  the  entire  tract  baa  been  snrveyed  and  thereby  rendered  subject 
to  selection. 

Nothing  in  the  act  prohibits  or  prevents  the  making  of  allotments 
before  the  executive  proclamation  opening  the  lands  to  settlement  and 
entry.  A  consideration  of  the  entire  act  shows  that  the  period  for 
selecting  allotments  begins  when  any  jiortiou  of  tlie  tract  is  surveyed 
and  ends  with  the  expiration  of  six  months  after  the  entire  tract  is 
surveyed  and  opened  to  settlement  and  entry  by  executive  proclama* 
tion.  While  they  can  not  be  compelled  to  do  so,  the  Indians  may 
choose  to  take  their  respective  allotments  from  the  lands  now  surveyed. 
In  that  event  there  would  be  no  objection  to  an  executive  proclamation 
opening  to  settlement  and  entry  the  entire  tract  restored  to  the  public 
domain,  although  a  portion  of  it  be  unsurveyed.  If,  however,  the 
Indians  are  not  disposed  to  select  all  of  their  allotments  from  the  lands 
now  surveyed  there  would  be  serious  objection  to  a  proclamation  open- 
ing them  to  settlement  and  entry  in  advance  of  the  completion  of  the 
surveys.  The  objection  lies  in  the  fact  that  any  om»  settling  ui)on  or 
entering  any  of  the  lands  under  such  proclamation  would  do  so  subject 
to  the  right  of  an  Indian  to  select  the  same  as  an  allotment  at  any 
time  before  the  expiration  of  six  months  after  the  entire  tract  had  been 
surveyed  and  opened  to  settlement  and  entry.  The  survey  of  the  lands 
now  unsurveyed  may,  because  of  insufficient  a4)propriations,  or  other- 
wise, be  long  postponed  and  it  would  not  be  consonant  with  good 
administration  to  invite  settlement  and  entry  of  lands  which  at  some 
indefinite  time  in  the  future  may  be  taken  for  Indian  allotments  with- 
out reference  to  the  preceding  settlement  or  entry  thereof. 

Approved,  April  9,  1898. 
O.  N.  Bliss, 

Secretary, 


DESERT  L.AXD— ACT  OF  AUGUST  1,  1894— CANCKLLATIOX. 

Maxson  v.  Cory  et  al. 

The  act  of  August  i,  1894,  dispensing  with  annual  expenditure  on  desert  entries 
for  that  year  applies  to  entries  existing  at  the  time  said  act  took  effect,  and 
does  not  operate  to  revive  entries  rightfully  canceled  prior  thereto. 

The  assignee  of  a  desert  entryman  is  not  entitled  to  notice  of  action,  on  the  part  of 
the  goyemment,  adverse  to  his  interests,  if  he  lias  not  prior  to  such  time  filed 
evidence  of  the  assignment. 

The  cancellation  of  a  desert  land  entry  without  due  notice  of  such  action  to  the 
original  entryman,  with  opportunity  given  him  to  show  cause  why  such  action 
should  not  be  taken,  is  unauthorized  by  law,  and  an  entry  so  canceled  prior  to- 
said  act  of  1894  must  be  held  in  law  an  existing  entry,  and  therefore  entitled  to 
the  benefit  of  said  act. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  A'pril 
(W.  V.  D.)  .9, 1898.  (H.  G.) 

January  11, 1892,  John  D.  Cory  made  desert  land  entry  for  the  S.  i 
of  Sec.  28,  T.  8  N.,  R.  12  W.,  S.  B.  M.,  within  the  limits  of  the  Loa 
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Angeles,  GaHforuia,  land  district.  April  4, 1893,  tlie  entryman  assigrned 
and  transferred  all  liis  interest  therein  to  W/FI.  Uolliday,  who,  there- 
after, and  on  July  lo,  1893,  assigned  and  transferred  all  his  interest 
therein  to  Matthew  Maxson,  the  contestant. 

January  28,  1893,  Cory,  the  entryman,  prior  to  his  assignment  of 
said  entry,  filed  his  annual  proof  of  expenditures  to  improve  said  land 
for  the  lirst  year,-  but  no  proof  was  filed  of  the  expenditure  for  the 
second  entry  year  ending  January  11, 1894. 

April  30,  1894,  the  entry  was  canceled  by  your  office  for  failure  to 
make  annual  proof  for  the  second  year,  but,  on  March  16, 1895,  the 
entry  was  reinstated  upon  the  application  of  Maxson,  as  assignee  of 
the  assignee  of  the  entryman,  because  the  parties  in  interest  had  not 
been  allowed  an  opportunity  to  appear  and  show  cause  why  the  entry 
should  not  be  canceled. 

After  the  cancellation  of  the  entry  and  before  it  was  restored  of 
record,  the  following  entries  were  made,  wholly  or  partially,  of  portions 
of  the  original  entry  of  Cory — namely :  August  6,  1894,  Abner  D. 
M click  made  desert  land  entry  for  the  SE.  J  of  the  SE.  J  of  said  sec- 
tion 28,  T.  8  N.,  R.  12  W.;  August  9, 1894,  Kate  A.  Calkins  made  desert 
land  entry  for  the  ^^E.  J,  N.  i  of  the  SE.  J,  SW.  J  of  the  SE.  J  and  the 
SE.  :J  of  the  SW.  :i  of  said  section;  and  September  4,  1894,  Bessie  R. 
Atkins  made  desert  land  entry  for  the  W.  J  of  said  section. 

A  hearing  was  directed  by  your  office,  in  order  to  determine  the 
rights  of  the  claimants  to  the  land,  including  any  question  affecting 
the  qualifications  of  the  assignees,  and  the  sufficiency,  as  ground  of 
cancellation,  of  the  fact  of  failure  to  make  yearly  proof  prior  to  the 
expiration  of  the  time  prescribed  for  final  proof. 

This  hearing  was  had  May  27,  1895,  at  which  all  of  the  parties 
appeared,  either  in  person  or  by  attorney.  Cory  and  Holliday,  the 
original  entryman  and  his  assignee,  waived  all  of  their  rights  in  favor 
of  Maxson,  the  assignee  of  the  latter.  The  evidence  taken  at  the  hear- 
ing was  in  behalf  of  Maxson,  except  the  testimony  of  Meliek,  which 
related  solely  to  the  state  of  the  record  and  his  ignorance  of  the  right 
of  Maxson  when  he  (Meliek)  made  his  entry.  The  local  office  found 
that  the  entries  of  Meliek,  Calkins  and  Atkins  were  properly  allowed, 
on  the  ground  that  the  land  was  opened  to  entry  when  they  were  sever- 
ally made,  and  tliere  was  no  record  then  showing  any  existing  claim  of 
Maxson,  although  the  good  faith  of  Maxson  was  conceded. 

Upon  Maxson's  appeal,  your  office,  on  April  24, 1890,  reversed  this 
decision,  and  held  for  cancellation  the  several  entries  of  Meliek,  Cal- 
kins and  Atkins,  in  so  far  as  they  conflict  with  the  entry  of  Maxson. 

Calkins  and  Atkins  appeal.  No  appeal  or  other  action  was  taken 
by  Meliek. 

The  record  and  the  testimony  show  that  Cory,  the  entryman,  assigned 
his  interest  in  his  entry  and  the  land  involved  therein  to  Holliday,  and 
that  the  latter  assigned  his  interest  therein  to  Maxson  for  six  hundred 
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dollars;  tliat  Cory  filed  in  dae  time  his  proof  of  his  first  yearly  expend- 
iture of  six  haiulred  dollars  in  boring  an  artesian  well  on  the  tract, 
which  flows  twenty-five  or  more  miners'  inches  of  water,  and  the 
expenses  connected  therewith;  that  Maxson  was  qualified  as  assignee 
to  hold  the  land,  except  as  to  his  citizenship,  which  was  not  proved; 
and  that  Cory  informed  Maxson  that  everything  necessary  was  done 
to  hold  the  land  for  two  years.  No  proof  was  submitted  of  the  yearly 
expenditure  for  the  second  entry  year  ending  January  11,  1894. 

Under  the  act  of  August  4,  1894  (28  Stat.,  226),  it  was,  among  other 
things,  provided  that  where  declarations  of  intention  to  enter  desert 
land  had  been  filed  prior  to  the  taking  efiect  of  the  act,  the  requirement 
that  the  persons  filing  the  same  should  expend  the  full  sum  of  one  dol- 
lar per  acre  during  the  year  toward  the  reclamation  of  the  land  entered 
should  be  suspended  for  the  year  1894,  and  such  annual  expenditure 
for  that  year  '*and  the  proof  thereof"  was  dispensed  with.  Your  office 
held  that,  as  this  act  was  approved  and  took  effect  prior  to  the  entries 
of  Melick,  Calkins  and  Atkins,  it  applied  to  this  case,  and  that  the 
yearly  proof  for  the  second  year  was  dispensed  with  under  the  terms 
of  the  statute,  and  was  not  due  until  January  11,  1895. 

This  is  not  the  controlling  question  in  the  case.  If  tlie  entry  of  Cory 
was  rightfully  canceled  by  your  office,  on  April  30,  1894,  it  is  manifest 
that  at  the  time  of  the  taking  effect  of  the  act  of  August  4, 1894,  which, 
among  other  things,  dispensed  with  the  annual  proof  on  desert  claims 
for  the  3'ear  1894,  the  entry  was  not  a  subsisting  entry,  and  the  statute 
did  not  apply  to  it.  The  act  can  apply  only  to  entries  existing  at  the 
time  of  its  taking  effect,  and  can  not  operate  to  revive  prior  entries 
rightfully  canceled.     (See  Pansons  r.  Venzke,  l<i4  IJ.  S.,  89.) 

The  entry,  although  canceled  ])i  ior  to  the  approval  of  this  act,  was 
thereafter  reinstated  by  your  office  because  the  parties  in  interest  had 
not  been  allowed  an  opportunity  to  appear  and  show  cause  wliy  the 
entry  should  not  be  canceled.  The  record  did  not  disclose  tliiB  interest 
of  Holliday  in  the  tract,  nor  does  it  appear  that  there  was  any  evidence 
of  the  assignment  of  Cory  to  him,  until  after  the  cancellation  of  the 
entry  and  about  the  time  Maxson  filed  his  petition  to  have  the  entry 
reinstated,  when  he  also  filed  the  original  assignment  from  Cory  to 
Holliday,  and  the  assignment  from  Holliday  to  Maxson,  which  was 
endorsed  on  the  instrument.  Holliday  insists  that  the  assignment  was 
filed  directly  after  the  same  was  executed  and  delivered  to  him,  and  it 
appears  that  the  fact  that  he  was  the  assignee  of  Cory,  the  entryman, 
must  have  been  known  to  the  local  office,  as  he,  Holliday,  was  the  only 
one  who  received  notice  of  the  contemplated  cancelhition  of  the  entry 
for  failure  to  make  annual  proof  for  the  second  entry  year. 

No  notice  was  given  either  to  Cory  the  original  entryman,  or  to  Max- 
son, as  assignee  of  the  entryman.  Such  notice  to  Maxson  was  not 
required,  as  he  had  not  disclosed  his  interest  in  the  entry,  by  filing  the 
proper  certified  copy  of  the  original  assignment  in  the  local  office.     It 
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does  not  appear  that  tliere  was  ever  any  record  of  the  several  assign- 
ments at  any  place,  either  at  the  local  office  or  that  of  the  proper 
recorder  of  the  county  where  the  land  is  situate  or  elsewhere. 

Generally,  an  assignee,  to  be  in  a  position  to  demand  protection  and 
notice  from  the  local  office,  must  inform  that  office  of  his  rights.  Van 
Brunt  et  aL  v.  Hammon,  9  L.  D.,  561;  American  Investment  Co.,  5 
L.  D.,  Co3.  The  assignee  of  a  desert  land  entry  is  required  to  prove  his 
assignment  by  tiling  an  affidavit  and  a  certified  copy  of  the  instrument 
under  which  he  claims,  and  must  make  affidavit  as  to  the  amount  of  laod 
held  by  him .  Circular,  General  Land  Office,  40.  None  of  these  require- 
ments was  observed,  either  by  Cory  or  Maxson,  the  assignee,  owing  to 
tlieir  ignorance  of  the  law  and  departmental  requirements. 

But,  although  notice  was  given  to  Holliday,  to  which  he  was  not 
entitled  of  record,  but  to  which  he  was  entitled  if  his  interest  had  been 
disclosed  by  a  compliance  with  the  law  on  his  part,  and  although  notice 
was  not  required  to  be  given  to  Maxson,  who  had  not  complied  with 
the  regulations  in  filing  his  affidavits  and  evidence  of  the  assignment, 
yet  notice  should  have  been,  but  was  not,  given  to  the  original  entry- 
man  and  assignor,  Cory. 

Tbis  has  always  been  required  in  the  case  of  perfected  entries,  where 
final  receipt  has  issued,  and  where  the  tract  covered  by  such  entry  is 
held  to  be  subject  to  alienation.  United  States  r.  Gilbert  «t  a/.,  17  L,  D., 
20;  William  A.  Fowler,  17  L.  D.,  180;  Lambert  v.  Lambert,  21  L.  1)., 
160;  Drew  v,  Coniisky,  22  L.  D.,  174;  United  States  v,  Moutojn  et  al 
24  L.  D.,  52.  As  much  reason  exists  in  requiring  notice  to  be  served 
upon  the  entryman  of  a  desert  land  claim,  under  the  law  permitting 
assignments  before  the  entry  is  completed  by  final  proof,  as  in  those 
cases  where  the  tract  may  be  transferred  only  after  final  proof.  In 
either  case,  the  entryman  should  be  afibrde<l  an  opportunity  to  be  heard 
before  the  entry  is  canceled,  in  order  to  protect  his  rights  growing  oot 
of  the  assignment  or  transfer,  and  to  conclude  him  by  the  proceeding. 

It  follows  that  the  cancellation  of  the  entry  was  not  rightfnl,  and 
that  it  must  be  considered  as  an  existing  entry  at  the  timeof  the  taking 
effect  of  the  statute  dispensing  with  yearly  proof  under  that  and  like 
existing  entries.  Subsequent  to  the  decision  of  your  office  iu  the  case 
at  bar,  the  rule  was  announced  in  the  case  of  Hodgson  r.  Eplcy,  23 
L.  D.,  20;^,  200,  as  to  the  computation  of  time  under  the  statute,  as 
follows: 

If  the  entrwiuni  w;>8  in  default  f<»r  tbc  year  emliug  in  189-1,  tli©  act  should  bf 
applied  to  cure  Iho  defanlt  foi*  that  \ear.  If  not  in  default  for  the  year  emliug  in 
1894,  he  should  be  (•y.cu>ed  lor  the  entry  year  begiuning  in  1894. 

In  this  case,  the  second  entry  year  expired  January  11,1804,  nnd 
therefore  the  i)roof  of  the  annual  expenditure  for  the  entry  year  pre- 
ceding that  date  was  dispensed  with  by  the  statute,  the  entry  must  l)e 
considered  one  falling  within  the  terms  of  the  statute,  as  its  cancella- 
tion had  been  illegal.    The  failure  to  file  yearly  proof  for  that  year  is 
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not,  therefore,  a  cause  for  the  cancellation  of  the  entry  now,  as  sach 
proof  has  been  dispensed  with  by  the  express  terms  of  the  statute  which 
applies  to  entries  existing  at  the  time  of  its  taking  effect. 

There  is  evidence  tending  to  show  that  the  assignment  from  Gory  to 
to  HoUiday  was  held  as  collateral  security  for  a  debt  due  from  the  for- 
mer to  a  bank  in  which  the  latter  was  a  large  stockholder,  but  this  fact 
does  not  invalidate  the  assignment.  At  any  rate,  Maxson  purchased 
the  rights  of  Holliday  in  good  faith  and  for  a  valuable  consideration, 
and  with  the  knowledge  and  consent  of  the  original  assignor.  The 
failure  of  the  parties  to  comply  with  the  law  in  reference  to  filing  evi- 
dence of  their  assignments  and  the  affidavit  of  interest  was  not  an 
intentional  disregard  of  the  law  and  departmental  requirements,  but 
was  caused  by  ignorance  of  them. 

Tlie  hearing  supplies  the  omissions,  except  as  to  the  citizenship  of 
Holliday  and  Maxson,  the  assignees.  They  will  be  permitted  to  file 
their  affidavits  showing  this  fact,  and  the  other  facts  required  of 
assignees.  It  is  not  intended  by  this  decision  to  decide  the  matter  as 
to  the  yearly  proof  for  the  third  entry  year,  as  that  matter  is  not  in 
issue.  Maxson  states  that  he  is  ready  to  furnish  the  same,  but  there 
is  no  showing  that  it  had  been  made. 

Upon  furnishing  this  required  proof  the  entry  of  John  D.  Cory  will 
remain  intact,  and  so  much  of  the  entries  of  the  parties  to  this  pro- 
ceeding as  are  adverse  to  such  entry  *will  be  canceled. 


Jackson  et  al.  v.  Garrett. 

Petition  for  re-review  denied  by  Secretary  Bliss,  April  9,  1898.  See 
departmental  decision  of  September  22,  1897,  25  L.  D.,  273,  also  26 
L.  D.,  48. 


RAILROAD    lands-settlement    CLAIM-SECT'ION    5,  AC^^  OF  MARCH 

a,  1887. 

Tacoma  Land  Co.  v.  Northern  Pacific  R.  K.  Co.  et  al. 

Lands  embraced  within  homestead  entries  or  pre-emption  filings  at  the  date  of  a 
railroad  grant,  or  at  the  time  when  said  gr.int  takes  eftect,  are  excepted  from 
the  operation  of  the  grant. 

A  corporation  created  and  existing  under  the  laws  of  a  8tate  is  a  citizen  of  the  United 
States  within  the  intent  and  meaning  of  section  5,  act  of  March  3,  1887. 

A  settlement  within  the  corporate  limits  of  a  city  can  confer  no  pre-emptive  right 
on  the  alleged  settler,  where  no  stepa  are  taken  to  subject  the  land  to  the  settle- 
went  laws  under  the  act  of  March  3,  1877,  prior  to  the  repeal  of  the  pre-emp- 
tion law. 
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A  settler  who,  under  the  law  as  it  stood  at  the  time  of  his  Bettlement,  hadexhaasttd 
his  homestead  right  by  a  prior  entry,  is  not  entitled  to  make  a  second  or  addi- 
tioniil  entry  nnder  the  act  of  ^farch  2,  1889,  where  prior  to  the  passage  of  said 
act,  and  prior  to  the  initiation  of  a  valid  settlement  claim,  the  land  had  been 
sold  by  a  railroad  company  as  part  of  its  grant,  and  the  right  of  the  purchaser 
validated  liy  the  act  of  March  3,  1887. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  12, 1S98.  (F.  W.  C.) 

Ten  separate  appeals  bave  been  tiled  from  your  office  decision  of 
September  20, 1805,  sustaining  the  action  of  the  local  officers  in  award- 
ing to  Abner  Sbrives,  upon  certain  conditions,  the  right  to  make  entry 
of  the  SB.  4  of  the  SW.  J  of  Sec.  5,  and  to  the  Taconia  Land  Company 
the  right  to  purchase  under  the  provisions  of  Sec.  5  of  the  act  of  March 
3,  1887  (24  Stat.,  556),  the  W.  J  of  the  NE.  i,  the  E.  J  of  the  NW.  J,  and 
lots  1  and  2,  Sec.  7,  and  the  E.  i  of  the  NW.  i  of  Sec.  20;  all  in  town- 
ship  20  north,  range  3  east,  W.  M.,  Olympia  land  district,  Wasbingtoo. 
The  several  tracts  involved  are  all  within  the  limits  of  the  grant 
made  by  the  joint  resolution  of  May  31,  1870  (16  Stat.,  378),  for  that 
portion  of  the  main  line  of  the  Northern  Pacific  Railroad  between 
Portland,  Oregon,  and  Puget  Sound.  The  E.  i  of  the  NW.  J  of  said 
section  20  is  also  within  the  limits  of  the  grant  for  the  branch  line 
of  said  road  across  the  Cascade^  Mountains,  as  shown  by  the  map  of 
definite  location  of  such  branch  line  filed  March  26,  1884. 

At  the  date  of  the  passage  of  the  joint  resolution  of  May  31, 1870, 
supra  J  the  tracts  above  described  in  sections  5  and  7,  were  embraced  in 
subsisting  homestead  entries  of  record,  which  were,  subsequently  to 
the  passage  of  said  resolution,  canceled.  The  tracts  were,  therefore, 
excepted  from  the  operation  of  the  grant  made  by  said  resolution. 
Northern  Pacific  R.  R.  Co.  v.  Bardon  (145  U.  S  ,  535);  Northern  Pacific 
R.  R.  Co.  (20  L.  D.,  514).  The  remaining  tract  in  section  20  was 
included  in  the  pre-emption  declaratory  statement  of  Richard  Martin- 

\  dale,  made  February  27,  1800,  alleging  settlement  on  the  lOtb  of  that 

month.  This  tiling  was  of  record,  uncanceled,  both  at  the  date  of  the 
passage  of  said  joint  resolution  of  May  31,  1870,  and  also  at  the  date 

!  of  definite  location  of  said  Cascade  branch,  March  26,  1884,  and  was 

therefore  excepted  from  the  operation  of  the  grants  for  both  the  main 

and  branch  lines  of  said  road.     Fish  r,  Northein  Pacific,  on  review 

(23  L.  D.,  15) ;  Whitney  r.  Taylor  (157  U.  S.,  585). 

It  therefore  appears  that  all  the  land  here  involved  was  excepted 

j  from  the  operation  of  the  grants  for  the  Northern  Pacific  Railroad 

Company.  Your  office  so  held;  from  which  the  Northern  Pacific  Rail- 
road Company  duly  appealed,  and  after  a  careful  consideration  of  the 
matter  your  office  decision  in  this  particular  is  affirnjed. 

It  might  be  stated  that  all  the  land  here  involved  is  in  close  prox- 
imity to  Tacoma.  It  appears  that  a  portion  thereof  has  been  within 
the  corporate  limits  of  the  city  of  Tacoma  since  February  3,  1875.    It 
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ako  appears  that  other  portions  of  the  land  were  incladed  within  the 
city  by  the  extension  of  its  boundaries  at  a  special  election  held  April 
17,  1891. 

The  Tacoma  Laud  Company,  originally  known  as  the  Southern 
Improvement  Company,  was  incorporated  under  the  laws  of  Pennsyl- 
vania in  1871,  with  authority  to  do  business  in  the  then  Territory  of 
Washington,  as  provided  for  in  its  articles  of  incorporation,  a  copy  of 
which  was  filed  and  recorded  in  the  office  of  the  Secretary  of  the  Ter- 
ritory, on  January  3, 1874.  On  October  20, 1892,  it  applied  to  purchase, 
under  the  provisions  of  the  act  of  March  3,  1887,  supra,  all  the  lauds 
here  involved,  basing  its  claimed  right  upon  a  purchase  made  of  the 
Northern  Pacific  Kailroad  Company  on  December  30, 1874,  of  a  large 
body  of  land,  including  that  here  in  question,  as  shown  by  certified 
copy  of  the  conveyance  which  was  duly  recorded  in  the  county  on 
March  10,  1875. 

It  is  insisted  that  the  Tacoma  Land  Company,  being  a  corporation, 
is  not  a  citizen  of  the  United  States  or  a  person  who  has  declared  his 
intention  to  become  such  citizen,  and  is,  therefore,  not  entitled  to  the 
benefits  of  the  remedial  legislation  contained  in  the  fifth  section  of  the 
act  of  March  3,  1887.  This  question  has  frequently  arisen  in  the  land 
department  in  the  administration  of  this  act.  In  Telford  et  al,  v.  Key- 
stone Lumber  Company,  on  review  (19  L.  I).,  141,  145),  it  was  said: 

It  will  be  noticed  that  tbe  lauguage  of  the  section  in  detining  the  personal  quali- 
fications of  purchasers,  is:  'Citizens  of  the  United  States,  or  to  persons  wlio  have 
declared  their  intention  to  become  such  citizens.'  Unlike  the  settlement  laws,  the 
further  qualitications  that  they  be  over  twenty-one  years  of  age,  or  the  head  of  a 
family,  are  not  included  in  the  section.  No  personal  act,  such  as  settlement,  resi- 
dence and  cultivation,  is  required,  or  could  be  interpolated  into  the  statute,  and  the 
acreage  is  not  limited  that  the  citizen  could  purchase.  It  seems  to  me  that  in  view 
of  this,  it  is  not  going  too  far  in  the  construction  of  this  section,  to  say  that  a  cor- 
poration, where  the  purchase  is  made  in  good  faith,  and  under  the  londitious  pre- 
scribed,  may  have  the  benefit  of  the  remedial  statute,  and  that  'citizen,'  as  here 
used,  should  be  construed  as  including  corporations. 

In  Daily  r.  Marqnette,  Hoiig^htoii  and  Ontonagon  li.  li.  Co.  et  al,  (19 
L  D.,  148),  it  was  said : 

This  objection  is  pressed  with  much  iusistence,  and  a  number  of  decisions  are  cited 
to  sustain  the  contention.  An  examination  of  those  decisions  shows  that  their  pur- 
port has  boon,  in  each  instance,  misunderstood  aud  misconstrued.  They  only  go  to 
the  extent  of  holding  that  a  corporation  is  not  a  citizen  for  all  purposes.  There  is, 
however,  a  long  line  of  decisions  which  holds  that  a  corporation  is  a  citizen  of  the 
State  wherein  it  has  a  legal  existence,  and  as  such  citizen  can  sue  aud  be  sued  in  the 
courts  of  the  United  States.  (Railroad  Company  v.  Wheeler,  1  Black,  285;  and 
Santa  Clara  Co.  r.  Southern  Pacific  R.  R.  Co.,  118  U.  S.,  395'6,  where  the  supreme 
court  refused  to  hear  an  argument  on  the  question.)  For  a  full  discussion  of  the 
<inest;ion,  reference  is  made  to  the  case  of  the  Louisville  R.  R.  Co.  r.  Letson  (2 
How.,  497),  where  the  court  concludes,  p.  558, — ^that  a  corporation  created  by 
And  doing  business  in  a  particular  State  is  to  be  deemed  to  all  intents  and  pur- 
poses as  a  person,  although  an  artificial  person,  an  inhabitant  of  the  same  State  for 
the  purposes  of  its  incorporation,  capable  of  being  treated  as  a  citizen  of  that  State 
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as  much  as  a  natural  persoD.'  And  many  other  authorities  to  the  same  effect  miglit 
be  cited.  As  such  citizens  of  the  State  they  are  in  contemplation  of  law  citizens  of 
its  laws.  (Minneapolis  R.  R  Co.  v.  Beckwith,  129  U.  S,,  26.)  The  objection, on  the 
ground  that  the  land  company  is  not  a  citizen,  is  overruled. 

See  also  Gasper  et  dl.  v.  St.  Louis  River  Water  Power  Co.  (22  L.  D, 
587),  Nevada  Southern  Railway  Co.  (22  L.  D.,  1). 

The  (lepartniental  rulings  upon  this  question  have  been  uniform  aud 
many  tracts  of  land  of  great  value  are  now  held  thereunder,  the  title  to 
which  is  wholly  dependent  upon  these  rulings. 

In  United  States  v.  Northwestern  Express  Co.  (164  TJ.  S.,  680),  the 
sole  question  presented  was  whether  a  corporation  created  under 
the  laws  of  the  State  of  Minnesota  was  a  citizen  of  the  United  States 
within  the  meaning  of  the  act  of  March  3, 1891  (26  iStat.,  851),  confer- 
ring upon  the  court  of  claims  jurisdiction  to  inquire  into  and  finally 
adjudicate  *'all  claims  for  property  of  citizens  of  the  United  StsCtes'' 
taken  or  destroyed  by  Indians  nnder  the  circumstances  specified  in  the 
act,  and  at  page  690,  the  court  said : 

The  act  in  qnestiou  was  a  provision  made  hy  the  United  Stotes  as  the  gnardian  of 
the  Indians,  controlling  aH  well  their  persons  as  their  property,  designed  to  make 
provision  for  the  ])aynieut  of  the  injuries  committtMl  by  its  wards.  It  certainlr 
contemplated  that  citizens  of  the  ITfiited  States,  even  strictly  speaking,  sboald  be 
made  whole  for  the  losses  they  might  have  sustained.  Bnt  it  Is  evident  that  caset 
might  arise,  where,  in  order  to  make  restitution  to  citizens  of  the  United  States,  the 
term  in  question  would  require  a  constrnctiou  embracing  Federal  and  state  corpora- 
tions. For,  ns  the  legal  title  to  the  property  of  a  corporation  is  generally  in  the 
corporation,  claims  for  damages  to  such  property  could  not  he  presented  in  the 
names  of  the  several  stockholders.  To  deny  relief  to  such  a  corporation  would  be 
practically  therefore  to  refuse  redress  to  citizens  of  the  United  States. 

It  must  have  been  contemplated,  therefore,  that  a  corporation  thus  chartered  by 
Congress  was  to  be  treated  under  the  terms  of  the  act  herein  referred  to  as  a  citiren 
of  the  United  States  for  the  purposes  thereof;  and  the  same  rea^mning  which  tbns 
operates  to  hring  a  Federal  corporation  within  the  terms  of  the  act,  leads  also  to 
the  necessity  of  including  corporations  of  the  several  States  of  the  Union. 

See  also  Smyth  v.  Ames  (159  U.  S.,  4o6). 

The  Tacoma  Land  Company  bein<>:  a  corporation  created  and  existing 
under  the  laws  of  the  State  of  Pennsylvania,  is  a  citizen  of  the  United 
States  within  the  meaning  of  the  act  here  in  question  aud  the  decision 
of  your  oftice  to  that  ett'ect  is  affirmed. 

The  numerous  claims  made  for  this  land  under  the  homestead  aud 
pre-emption  laws,  and  applications  to  locate  scrip,  are  clearly  set  forth 
in  your  office  decision,  and  date  back  to  March  21,  1884,  when  Donald 
McRae  tendered  his  homestead  application  to  enter  the  SE.  J  of  the 
SW.  J  of  said  Sec.  5.  The  case  arising  ui)on  his  application  was  duly 
prosecuted  to  this  Department,  resulting  in  the  decision  of  September 
20,  18S7,  rei)orted  in  6  L.  D.,  400,  in  which  it  was  held  that  by  the  joint 
resolution  of  May  31,  1870,  supra^  there  was  conferred  ujwn  the  North- 
ern Pacific  Railroad  Company  a  grant  of  lands  for  the  line  of  its  road 
from  Portland  to  Paget  Sound,  and  for  that  reason  Mcltae's  application 
was  denied. 
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Your  office  decision  irow  under  review  denied  all  of  the  several  appli- 
cations to  make  filing  and  entry  and  locate  scrip  upon  the  lands  bere 
involved,  for  conflict  with  the  superior  right  of  purchase  in  the  Taconia 
Land  Company,  except  the  application  of  Abnec  Shrives,  covering  the 
tract  iu  section  5,  above  described.  Shrives'  application  to  make  entry 
of  that  tract  under  the  homestead  laws  was  presented  on  September 
24,  1892.  li  appears  that  he  went  upon  tbe  land  in  1884,  as  the  repre- 
sentative of  McKae,  whose  homestead  application  for  the  land  had  been 
rejected  for  conflict  with  the  grant  of  the  Northern  Pacific  Railroad 
Company  and  was  then  pending  upon  appeal  in  your  office.  lie  resided 
upon  tbe  land  in  a  little  house  built  by  McRae,  under  an  agreement 
that  McRae  was  to  pay  him  a  certain  amount  for  occupying  and  making 
improvements  upon  tbe  land  for  McRae.  It  is  claimed,  McRae  failed 
to  keep  this  agreement  and  in  1885  Shrives  repudiated  bis  relations 
with  McRae  and  set  up  a  claim  to  tbe  land  in  bis  own  right.  He  has 
since  resided  upon  tbe  same,  and  claims  to  have  sought  to  make  entry 
thereof  on  several  occasions. 

The  tract  is  part  of  an  odd-numbered  section  within  tbe  limits  of  tbe 
Northern  Pacific  grant,  for  conflict  with  which.  McKae's  homestead 
application  bad  been  rejected  March  21,  1884,  of  which  Shrives  was 
fully  advised. 

The  land  was  at  tbe  time  of  the  claimed  settlement  of  Shrives  and 
still  is,  within  tbe  corporate  limits  of  tbe  city  of  Tacoma,  and  no  pro- 
ceeding to  subject  the  same  to  the  settlement  laws,  under  tbe  act  of 
March  3,  1877  (19  Stat.,  39J),  was  instituted  or  even  re([uested  so  far 
as  tbe  record  shows,  prior  to  tbe  repeal  of  tbe  pre-emption  law  on 
March  3, 1891  (26  Stat.,  1095).  Shrives,  therefore,  bad  not  ''  lawfully 
initiated"  any  claim  to  tbe  land  under  the  pre-emption  law,  which  can 
be  recognized  under  tbe  saving  clause  of  the  repealing  act.  Indeed, 
his  x>resent  record  claim  is  asserted  under  the  homestead  law,  and 
respecting  this  it  is  sufficient  to  say  that  in  1869  be  made  homestead 
entry  of  eighty  acres  in  Kansas,  and  was  not,  therefore,  qualified  to 
make  another  or  additional  homestead  fntry  until  tbe  passa^^e  of  tbe 
act  of  March  2,  J  889  (25  Stat.,  854),  two  years  after  the  act  of  .Aiarch  3, 
1887,  bad  given  vitality  and  force  to  rights,  like  those  of  tbe  Tacoma 
Land  Company,  asserted  under  purcbjise  of  lands  claimed  under  rail- 
road land  grants. 

The  record  does  not  sustain  the  claim  that  Shrives  initiated  any 
settlement  right  to  tbe  land  prior  to  the  act  of  March  3,  1887,  upon 
which  the  Tacoma  Land  Company's  right  to  purchase  is  based.  Ui)ou 
tbe  passage  of  that  act  the  land  company's  prior  ineffectual  purchase 
from  tbe  railroad  company,  if  bona  fide,  was  converted  into  a  lawful 
right  to  purchase  from  tbe  United  States,  and  knowing  that  tbe  land 
was  claimed  by  the  railroad  company  under  its  grant,  and  having  at 
least  constructive  notice  of  its  sale  to  the  land  company,  as  shown  by 
the  recorded  deed,  Shrives  could  not  thereafter  initiate  any  settlement 
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right  ^hich  would  defeat  the  land  company's  right  to  purchase  under 
the  fifth  section  of  the  act.  His  settlement  is  not,  therefore,  protected 
by  the  provisio  to  that  section  and  bis  application  to  make  homestead 
entry  will  stand  rejected. 

Subject  to  the  modification  herein  made,  your  office  decision  is 
affirmed  and  the  application  of  the  Tacoma  Land  Company,  if  otherwise 
regular,  will  be  accepted  and  the  company  permitted  to  make  the  pur- 
chase applied  for. 


RAILROAD  GRANT— INDEMNITY— AVITHDRATVAL-SEI^KCTIOX. 

Iowa  Kailroad  Land  Co.  r.  Newell  et  al. 

Tbe  act  of  June  2, 1864,  did  not  work  a  legislative  wftbdrawal  of  the  even  uiiiubered 
sectioos  witbiu  the  original  six  mile  granted  limits,  and  in  the  absence  of  an 
executive  withdrawal  of  said  lands  no  right  of  the  couipan}*  thereto  can  attach 
prior  to  selection. 

Secretary  Bliss  to  the  CommisHioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  i^,  1898.  (C.  J.  W.) 

By  your  oflSce  letter  of  March  23,  1896,  addressed  to  the  register  and 
receiver  at  Des  Moines,  Iowa,  it  appears  that  the  records  of  your  office 
show  that  the  N.  J  of  the  SW.  i  of  Sec.  36,  T.  85  N.,  R.  44  W.,  Des 
Moiuos  land  district,  was  embraced  in  homestea<l  entry  No.  616,  made 
by  John  Allen,  August  22,  1872,  and  canceled  for  abandonment  Sep- 
tember 10,  1884;  also  that  other  filings  were  of  record  for  the  tract, 
and  amongst  them  declaratory  statement  No.  3585  of  Nathan  Xewell, 
filed  February  5, 1884,  alleging  settlement  January  15, 1884,  and  declar- 
atory statement  No.  3090  of  Nathan  Newell,  filed  May  8,  1889,  alleging 
settlement  September  13,  1888.  March  3,  1890,  Newell  offered  final 
proof,  ux)on  which  cash  certificate  No.  21,721  issued. 

On  the  presentation  of  the  final  proof,  it  appearing  that  Newell's 
entry  conflicted  with  the  selection  of  the  Iowa  Railroad  LandCompaDv, 
successors  to  Cedar  Kapidsand  Missouri  River  Railroad  Company,  filed 
August  23,  1881,  and  ^aid  final  proof  appearing  to  be  defective,  a  hear- 
ing was  ordered  by  your  office,  January  5,  1894,  to  determine  whether 
Newell's  pre-emption  cash  entry,  was  valid  on  the  final  proof  pre- 
sented; also  whether  his  claim  as  a  settler  could  be  established  and  bis 
settlement  thus  disclosed  so  exhibit  his  claim  to  the  land  as  to  be  supe- 
rior to  that  of  the  company. 

The  hearing  was  duly  had,  December  18,  1894,  at  which  W.  W. 
Ordway,  as  transferee  of  Newell's  rights,  appeared  and  was  allowed  to 
intervene,  and  at  which  the  railroad  company  .appeared  by  a^ent  and 
counsel.  Testimony  was  taken  in  behalf  of  the  entryman  and  trans- 
feree, upon  which  the  local  officers  found  that  the  failure  of  Nathan 
Newell  to  sign  his  testimony  (form  No.  4069)  was  a  clerical  error  or 
oversight,  and  that  the  testimony  was  properly  taken;  also  that  he 
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was  a  bona  fide  settler  on  said  laud  on  the  23rd  day  of  August,  18%^^ 
the  date  of  tbe  coni]>any'8  selection,  and  tbat  he  had  established  bis 
residence  on  the  land  and  made  valnable  improvenients  upon  it  before 
tbat  date.  They  held  his  preemption  cash  entry  intact  and  recom- 
mended the  cancellation  of  tbe  company^s  selection,  made  August  23, 
1884.  The  com])any  appealed,  and,  on  March  23,  1896,  your  office 
affirmed  their  decision  and  held  said  selection  for  cancellation. 

The  company  has  apiiealed  to  the  Department,  in  which  the  follow- 
ing assignment  of  error  is  made,  which  presents  the  chief  basis  of  its 
claim,  which  is : 

That  your  office  erred  in  not  holding  that  the  act  of  June  2,  1864  (13  Stat.,  95), 
amendator}'  of  the  act.  of  May  15,  1856  (11  Stnt.,  9),  nnder  which  appellant  claims, 
created  a  legislative  withdrawal  of  the  land  in  question  upon  the  definite  location 
of  appellant's  niodiHed  line  of  route,  December  1,  1867,  and  that  by  reason  of  such 
legislative  withdrawal  the  land  wais  reserved  from  fcettlenient  and  entr^'  when  the 
said  Newell  made  his  alleged  settlement  in  January,  1884,  as  well  as  thereafter,  thus 
barring  his  right  of  entry  nnder  the  pre-emption  law. 

It  appears  tliat  the  laud  in  controversy  is  within  the  six  mile  granted 
limits  under  the  before  recited  acts,  but  as  the  acts  primarily  granted 
only  odd  numbered  sections,  and  as  it  is  a  part  of  an  even  uunibeied 
section,  the  only  right  the  company  could  acquire  to  it  was  by  its  selec- 
tion in  lien  of  odd  numbered  sections  lost,  and  no  right  would  attach 
to  it  except  upon  its  selection  as  indemnity  land.  No  snch  selection 
was  made  until  after  Newell's  settlement. 

The  contention  that  the  act  of  June  2, 1864,  operated  as  a  legislative 
withdrawal  of  an  even  numbered  section  would  seem  to  bo  illogical  and 
not  authorized  by  tbe  act.  In  the  case  of  Cedar  Eapids,  etc.,  Railroad 
Go.  V,  Herring  (110  U.  S.,  27),  a  similar  question  arising  under  the  same 
grant  was  considered,  and  it  was,  in  substance,  held  that  the  grant  did 
not  attach  to  the  indemnity  lands  until  the  right  of  selection  was 
exercised. 

It  is  insisted  that  it  became  the  duty  of  the  Secretary  of  the  Interior 
to  withdraw  a  sufficiency  of  the  lands,  both  within  the  primary  and 
indemnity  limits  of  the  grant,  to  cover  losses  of  odd  numbered  sec- 
tions, upon  the  filing  of  the  map  showing  definite  modified  line  of  the 
road,  December  1, 1867,  and  tbat  the  failure  to  make  the  actual  with- 
drawal did  not  prevent  their  withdrawal  by  operation  of  law. 

The  act  of  June  2,  1864,  clearly  contemplates  the  executive  with- 
drawal of  lands  for  indemnity  purposes,  upon  the  terms  and  conditions 
therein  specified,  but  for  the  very  reason  that  it  directs  such  executive 
action,  it  does  not  operate  as  a  legislative  withdrawal.  As  there  was 
neither  executive  nor  legislative  withdrawal  of  the  land  in  question 
between  December  1, 1867,  the  date  of  the  filing  of  the  map  of  the 
company's  modified  line,  and  January  15, 1884,  the  date  of  Newell's 
settlement,  it  was  subject  to  his  settlement  rights. 

It  is  further  insisted  that  it  was  error  to  allow  Newell  to  supplement 
his  final  proof  by  proof  offered  at  the  hearing.    There  were  sufficient 
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grouuds  for  ordering  the  hearinj^,  and  the  proof  then  made,  which  is 
set  oat  in  detail  in  your  said  office  Utter  of  March  23,  180G,  to  whicti 
reference  is  hereby  made,  was  sufficient  to  cure  the  apparent  defects  in 
the  final  proof,  as  well  as  to  justify  and  support  the  conclusion  reached, 
that  IN^ewell  settled  and  made  improvements  in  good  faith,  and  thereby 
acquired  rights  to  the  land  prior  to  the  railroad  company's  selection 
of  it. 

It  is  further  insisted  that  it  was  error  not  to  hold  that  Newell  had 
abandoned  the  land,  and  that  the  rights  of  appellant  attached  upon 
such  abandonment.  This  contention  is  not  supported  by  the  record. 
The  record  shows  that  Newell  was  residing  upon  the  land  at  the  time 
final  proof  was  made  and  final  certificate  issued,  and  had  been  from  the 
date  of  his  settlement  in  January,  1884,  aiid  that  when  he  went  west  he 
rented  it  out  and  left  a  tenant  upon  it,  and  it  was  so  occupied  by  his 
tenant  until  Ordway,  the.interveuor,  foreclosed  his  mortgage  against  it 
and  had  it  sold.  The  transferee,  Ordway,  seems  to  have  acted  honestly 
and  in  good  faith,  and  exhibits  title  acquired  since  the  date  of  Newell's 
final  proof  and  final  certificate. 

Your  office  decision  is  accordingly  affirmed. 


SCHOOL  LAND— INDEMNITY  SELECmON. 

Frederick  VV.  Sohroeder  et  al. 

A  sobool  section  made  fractional  by  tbe  exclusion  of  ."mud  flats''  from  the  public 
survey,  as  sbown  by  tbe  returns  of  tbe  surveyor  general,  constitutes  a  proper 
basis  for  scbool  indemnity  seb'ctions  in  tbe  absence  of  any  proof  of  ft'aad  ormifl- 
take  in  tbe  survey. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  Y.  D.)  13,  1808.  (C.  J.  G.) 

Frederick  W.  Schroeder  et  al,,  purchasers,  have  appealed  from  your 
office  decision  of  January  18,  1896,  holding  for  cancellation  school 
indemnity  selections  numbers  4667,  4668,  4671,  4681,  4684,  4685,  4686, 
4689,  4690  and  4691,  San  Francisco  laud  district,  Oalifornia. 

These  selections  are  fully  described  in  your  said  office  decision  and 
are  based  npon  an  alleged  deficiency  in  Sec.  36,  T.  4  S.,  R.  23  E.,  S.  B.  M. 
The  said  section  is  designated  upon  the  plat  of  survey  as  ^^mud  flats;'^ 
but  notwithstanding  such  return  it  was  decided  by  your  office  that  the 
tract  in  question  is  school  land  in  place,  and  that  the  said  selections  by 
the  State  of  California  are  therefore  invalid  for  want  of  a  proi)er  basis. 

It  is  alleged  in  the  appeal  to  this  Department  that  section  36,  which 
is  named  as  the  basis  for  the  selection  of  indemnity  land,  is  not  subdi- 
vided,  and  that  the  field  notes  show  that  it  was  never  surveyed;  that 
it  is  part  of  the  bed  of  the  Colorado  river  and  should  have  been  so 
represented  upon  the  official  plats,  and  that  therefore  it  is  not  land  in 
place.  The  plat  of  survey  shows  that  the  Colorado  river  to  the  north 
of  section  36,  about  the  middle  of  section  26,  divides  into  two  well- 
defined  channels  which  come  together  again  south  thereof,  about  the 


DECISIONS    RELATING   TO   THE   PUBLIC   LANDS.  511 

middle  of  section  7,  T.  5  S.,  R.  24  E.,  9.  B.  M.  The  estimated  area 
between  these  two  channels  is  1100  acres,  and  is  designated  on  the 
plat  as  ^'mnd  tiats."  The  whole  of  section  3G  falls  within  this  area 
with  the  exception  of  a  small  corner  on  the  w^estern  bank  of  the  river 
containing  6.75  acres. 

In  support  of  the  contention  that  the  section  in  question  forms  part 
of  the  bed  of  the  Colnrado  river,  a  corroborated  affidavit  by  surveyor 
W.  F.  Benson  is  filled  with  the  appeal,  and  is  as  follows : 

I  am  the  same  W.  F.  Benson  who  made  a  contract  >vith  the  government  and 
executed  a  survey  of  township  4  south,  range  23  east,  San  Bernardino  Meridian. 
The  township  is  hounded  on  the  east  hy  the  Colorado  river,  which  cuts  off  a 
strip  along  the  whole  eastern  honndary  thereof.  In  the  southeastern  corner  of  the 
township,  I  retniiied  all  of  section  36  lying  east  of  tbe  westerly  channel  of  the  river, 
as  a  "mud  flat.'' 

At  the  time  I  made  this  survey,  the  water  was  quite  low,  and,  directl}'  north  of 
this  section,  the  river  divided  into  two  well-defined  channels,  coming  together  again 
about  three  miles  south  of  the  point  of  separation.  I  judge,  from  observation,  that 
what  is  now  delineat'Od  upon  the  map  as  the  western  channel  of  the  Colorado  wa8 
originally  the  main  river.  What  is  indicated  on  the  plat  as  mud  flats  is,  in  fact,  the 
bed  of  the  river,  and  is  uncovered  onl}'  when  the  river  is  running  less  than  one-half 
of  its  maximum  volume.  Between  the  eastern  and  western  channels  of  the  river,  as 
shown  on  the  plat,  and  rnnuing  through  these  so-called  mud  flats,  there  are  numer- 
ous smaller  channels,  which  change  every  year.  At  the  time  I  was  there,  the  river 
was  low,  and,  in  my  report  of  the  survey,  I  indicated  the  land  that  was  uncovered 
as  a  ''mud  flat.''  If  I  had  considered  it  land  in  place,  I  would  have  surveyed  it; 
but  it  was  nothing  but  a  b6d  of  silt  brought  down  by  the  waters  of  the  Colorado, 
and  left  exposed  during  low  water.  If  I  had  made  any  attempt,  in  my  fleld-notes, 
to  return  these  mud  flats,  as  they  existed  at  that  time,  with  the  numerous  channels 
running  through  and  dividing  the  same  into  sand-bars,  it  would  not  have  been 
correct  the  next  year,  because  it  is  not  the  same  two  years  in  succession. 

I  have  uiadea  plat  and  attached  the  same  to  this  affidavit,  showing  these  so-called 
"mud-flats,"  though  it  would  have  been  more  correct  to  have  returned  them  as 
sand-bars  or  ridges.  I  have  no  hesitancy  in  stating  that  all  of  that  portion  of  sec- 
tion 36  east  of  the  west  bank  of  the  river  is  a  part  of  the  natural  bed  of  the  Colorado 
river. 

The  township  plat  shows  that  the  western  bank  of  the  western  chan- 
nel of  the  Colorado  river  at  this  point  has  been  meandered,  and  the 
only  land  in  section  36  outside  of  this  meander  line  is  the  6.75  acres 
heretofore  referred  to.  The  eastern  bank  of  the  eastern  channel, 
which  is  within  the  limits  of  an  Indian  reservation,  appears  never  to 
have  been  meandered.  From  the  most  reliable  data  obtainable  it 
appears  that  the  eastern  channel  is  the  main  channel  of  the  Colorado 
river  at  this  point,  and  it  is  so  delineated  upon  the  township  plat. 

The  particular  provision  referred  to  in  the  appeal  as  authorizing  the 
indemnity  selections  made  by  the  State,  is  found  in  the  last  clause  of 
section  2275  of  the  Revised  Statutes  as  amended  by  the  act  of  Febru- 
ary 28,  1801  (26  Stat.,  796),  and  is  as  follows: 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted,  and 
may  be  selected  by  said  State  or  Territory  to  compensate  deficiencies  for  school  pur- 
poses, where  sections  sixteen  and  thirty-six  are  fractional  in  quantity,  or  where  one 
or  both  are  wanting  hy  reason  of  the  township  being  fractional,  or  from  any  natural 
cause  whatever. 
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Tbe  returns  of  the  surveyor-general  and  the  record  of  survey  made 
under  his  direction  are  entitled  to  consideration  as  evidence,  u()on  all 
questions  respecting  which  such  returns  and  record  are  required  to 
speak.  There  has  been  no  allegation  that  the  plat  of  survey  in  this 
case  does  not  contain  a  true  representation  of  the  land  in  questioOf 
and  in  the  absence  of  mistake  or  fraud  the  return  of  the  surveyor  will 
be  accepted  as  correctly  showing  the  true  area  of  the  land.  As  pren- 
ously  set  out  herein,  the  bank  of  the  Colorado  river  bordering  on  the 
so-called  '^uiud  tiats"  has  been  meandered,  section  36  being  returned 
on  the  plat  of  survey  as  containing  G.75  acres.  This  undoubtedly 
renders  said  section  fractional,  and  being  so  returned,  it  will  be  con- 
siderod  as  containing  the  quantity  of  land  expressed  in  such  return; 
and  the  rights  of  the  State  of  California  under  the  school  grant  will 
be  governed  thereby.  The  iact  that  the  surveyor  did  not  survey  these 
so-called  "mud  flats"  will  in  the  absence  of  proof  to  the  conti-ary  be 
accepted  as  establishing  that  it  is  not  land  in  place.  If  the  tract  so 
described  is  land  in  place  it  was  the  duty  of  the  surveyor  to  extend  tbe 
lines  of  survey  over  it  and  so  represent  the  same  ui)on  the  official  plat. 

The  State  has  been  governed  by  the  field-notes  of  survey  in  making 
its  school  indemnity  selections  in  this  instance;  consequently  tbe 
Department  will  not  be  justified  in  canceling  the  selections  in  tbe 
absence  of  some  proof  of  fraud  or  mistake  in  the  survey  of  the  basis. 

The  swamp  land  grant  takes  precedence  over  the  school  grant,  yet 
the  tract  in  question  was  never  included  in  the  list  of  swamp  lands, 
which  would  seem  to  indicate  that  it  was  regarded  as  the  bed  of  the 
Colorado  river. 

It  is  well  settled  that  by  accepting  indemnity  in  lieu  of  the  deficiency 
in  section  36  shown  by  the  survey,  the  State  thereby  relinquishes  said 
section  and  is  thereafter  divested  of  all  right  to  the  basis  thus  used. 

Your  office  decision  is  hereby  reversed,  and  the  school  indemnity 
selections  named  will  be  approved. 


ALASKAN  LANIX-RIGHTS  OF  NATIVES— APPLICATION  FOR  SUUVEY. 

Louis  Gbbenbaum. 

An  cutry  of  Alaskau  land  under  the  provisions  of  nection  12,  act  of  March  3. 1891, 
should  not  bo  allowed  in  such  form  as  to  include  a  trail  or  roadway  between  A 
native  village  and  a  harbor  landing,  long  used  by  the  natives  to  reach  aaid  land- 
ing, and  necessary  for  their  free  access  thereto. 

Where  a  survey  of  Alaskan  land,  with  a  view  to  its  purchase  under  section  13,  of 
said  act,  has  been  made  without  written  application  therefor,  as  required  by 
departmental  regulations,  and  the  amendment  of  such  snrvey  isfoand  necessary, 
it  will  not  be  allowed  until  due  application  therefor  has  been  made  in  conform- 
ity with  said  regulations;  and  prior  to  the  execution  of  saoh  amended  Barvey  a 
deposit  of  an  amount  sufficient  to  defray  the  expense  thereof,  and  all  expense! 
incident  thereto,  mast  be  made. 
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DirectiouB  given  that  whenever  a  aarvey  is  desired  of  Alaskan  land  due  compliance 
with  the  departmental  regnlations  of  Jnno  3,  1891,  in  the  matter  of  written 
applications  and  otherwise,  shall  be  exacted  in  each  instance. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  13,  1898.  (W.  M.  B.) 

Louis  GreeDbaum,  claimant  and  alleged  owner,  who  seeks  to  purchase 
and  enter  a  parcel  of  land  under  provision  of  section  12  of  the  act  of 
March  3, 1891  (26  Stat.,  1095),  has  appealed  from  the  decision  of  your 
office  of  May  8, 1895,  wherein  was  suspended  survey  No.  35,  executed 
by  Albert  Lascy,  U.  8.  deputy  surveyor,  on  July  28  and  29, 1892,  which 
said  survey  embraces  an  area  of  3.92  acres  of  land  situate  at  Port 
Etches,  Hinchinbrook  Island,  Prince  William  Sound,  district  of  Alaska, 
and  which  is  claimed  for  the  purpose  of  a  trading  post. 

The  survey  was  suspended,  as  stated  in  the  decision  of  your  office, 
upon  the  ground  that: 

The  snrYey  in  its^present  form  can  not  he  accepted  by  this  office  for  the  reason  that 
all  the  land  claimed  by  the  appellant  is  not  occapied  and  nsed  for  his  business. 

The  plat  shows  tliat  the  land  included  in  the  survey  '<in  its  present 
form"  is  remarkably  irregular  in  shape,  and  that  such  irregularity  is 
not  due  to  the  configuration  of  the  land.  Said  fact  and  the  further 
fact  that  the  survey  in  its  existing  form  apparently  encroaches  upon 
certain  rights  of  the  natives  of  Alaska  which  are  protected  by  the  pro- 
vision of  section  14  of  the  act  of  March  3,  1891,  would  of  themselves 
constitute  a  sufficient  ground  for  suspending  the  survey,  therety  pre- 
termitting, at  this  time,  the  consideration  of  the  question  relating  to 
the  extent  of  appellant's  occupation  of  the  land  claimed  and  the  quantity 
thereof  to  which  he  would  be  entitled  by  reason  of  such  occupancy. 

It  appears  from  the  plat  that  none  of  the  improvements  claimed  by 
appellant  are  located  upon  the  larger  portion  or  main  body  of  the  land 
embraced  in  the  survey,  which  comprises  an  area  of  about  three  acres, 
but  that  all  of  said  improvements  are  situate  upon  a  parcel  of  land 
comprising  an  area  of  about  one  acre  in  the  form  of  a  parallelogram, 
which  projects  from  the  main  body  which  is  in  the  form  or  shape 
approximately  of  a  square. 

It  is  shown  by  the  plat  and  field  notes  that  there  is  a  native  village 
to  the  north  of  and  within  a  few  yards  of  the  lines  of  the  survey  which 
embrace  sfiid  narrow  strip  of  land,  and  also  **barrabarries,''  or  huts, 
to  the  east  and  south  of,  and  as  equally  near  to,  said  lines  of  survey. 

Across  the  main  body  of  the  land  included  in  the  survey  in  its  pres- 
ent form — which  lies  between  the  landing  on  the  harbor  and  the  tract 
upon  which  claimant's  alleged  improvements  are  situate — extends  a 
''trail,"  or  narrow  roadway,  from  the  village  to  the  landing  on  the 
harbor,  long  used  by  the  villagers  to  reach  ^aid  landing. 

With  regard  to  the  use  of  this  "tract"  by  the  natives  as  a  means  of 
12209— VOL  26 33 
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reacLing  the  landing,  Inspector  A.  P.  Swineford  in  liis  rei)ort  dated 
Sitka,  Alaska,  August  6,  1895,  to  your  office,  says: 

It  is  apparent  that  the  survey  cnts  tbeiii  (the  uative  villagers)  ofT  from  free  aod 
nnrestricted  access  to  the  river  harbor,  to  which  the  trail  delineated  on  the  plat 
thereof  leads  from  their  habitations,  and  to  the  use  of  which  they  have  fnlly  asmach 
right  as  the  real  or  fictitious  claimant.  It  is  undoubtedly  the  intention  of  the  Alaska 
Commercial  Company  (which  is  alleged  to  be  the  real  claimant)  to  possess  itself  of 
the  harbor  front  to  the  exclusion  of  all  others. 

To  permit  purchase  and  entry  to  be  made  of  the  land  embraced  in  the 
survey  in  its  existing  form  would  give  to  tbe  owner  of  tbe  land  the 
exclusive  use  and  control  of  said  "trail" — as  ((gainst  the  natives  who 
would  appear  to  have  a  prior  right  thereto — as  aright  of  way,  for  which 
reason  the  survey  should  not  be  approved  in  its  present  form. 

Said  right  of  way  should  be  left  open  to  the  public,  whereby  appel- 
lant would,  along  with  others,  be  entitled  to  the  free  use  and  enjoyment 
thereof. 

With  respect  to  the  infringement  by  this  survey  upon  the  rights  of 
the  natives,  Inspector  Swineford  makes  statement  as  follows: 

My  recollection  of  the  location,  corroborated  and  strengthened  by  that  of  sereral 
persons  wh6  recently  returned  from  a  sojourn  of  some  days  at  Port  Etches,  is  that  a 
number  of  native  habitations  are  included  within  the  limits  of  this  survey.,  thongh 
none  are  indicated  on  the  plat  or  mentioned  in  the  field  notes. 

I  am  not  prepared  to  say  that  any  of  the  land  embraced  in  the  survey  is  claimel 
by  natives.  It  is  not  probable  that  they  have  the  lea>st  conception  of  what  the  sur- 
vey means;  but  if  they  have,  and  really  know  that  they  have  any  rights  in  jeopardy, 
they  are  too  far  remote  to  make  any  protest,  and  are  without  any  representative 
capable  of  speaking  for  them. 

With  regard  to  the  rightful  claimant  or  owner  of  the  land  embraced 
in  this  survey.  Inspector  Swineford  in  his  report,  which  he  states  is 
based  upon  personal  knowledge  of  the  location  and  the  most  reliable 
information,  says: 

The  claimant  is  not  in  possession  of  the  premises  as  alleged  by  the  deputy  sur- 
veyor, nor  has  he  ever  occupied  any  of  the  buildings  for  trading  or  manufacturing 
purposes,  llie  improvements  are  owned  and  occupied  by  the  Alaska  Commercial 
Company,  and  theirs  is  the  only  trading  station  on  Hinchinbrook  Island.  Charles 
Swanson,  the  agent  of  that  company,  is  the  only  white  resident  in  that  locality, and 
in  view  of  that  fact  I  do  not  see  how  it  possibly  can  be  true,  as  alleged  by  the  deputy 
surveyor,  that  ''the  location  is  used  by  the  claimant  as  a  trading  post."  There  is  bat 
one  tradiug  post  at  Port  Etches  (Xatchuk),  and  as  showing  by  whom  it  is  owned  aud 
maintained  I  enclose  herewith  copy  of  a  hand  bill,  now  conspicuously  posted  through- 
out southwestern  Alaska,  and  which  I  have  marked  ''Exhibit  A."  The  Alaska  Com- 
mercial Company  is,  in  fact,  the  real  claimant  of  the  tract  embraced  in  the  survey, 
and  Greenbaum  a  mere  "dummy"  through  whom  it  seeks  to  obtain  title.  .  .  . 

In  the  name  of  this  or  that  one  of  its  shareholders  or  trusty  agents,  it  has  preferred 
claims  under  the  act  of  March  3,  1891,  to  nearly  all  the  best  and  most  available  har- 
bor frontage  iu  westeim  Alaska,  together  with  the  most  eligible  towusite  aud  fishing 
stations. 

The  hand  bill  referred  to  in  the  inspector's  report  (forming  a  part 
thereof  and  marked  Exhibit  "A"),  reads  a«  follows: 
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$1,000  Beiard  Offered:  For  the  apprebcDsion  and  convictioD  of  the  party  or  par- 
ties who  on  the  5tb  day  of  July  entered  the  Alaska  Commercial  company's  store  at 
Natcbnky  Alaska,  and  took  therefrom  24  sea  otter  skins  and  $140.00  in  money. 

It  appears  that  said  inspector's  report  was  not  made  until  about 
three  luontbs  subsequent  to  the  date  of  your  office  decision  suspending 
this  survey. 

Such  application  as  is  required  by  paragraph  1  of  the  rules  of  June 
3, 1891  (12  L.  D.,  583),  to  be  made  for  this  class  of  surveys  is  not  found 
with  the  returns  made  of  the  survey  under  consideration,  nor  has  any 
such  application  been  found  with  the  returns  of  any  survey  of  said 
class  of  Alaskan  surveys.    Said  paragraph  1  reads  as  follows: 

Applications  for  Bnrveys  mnst  be  made  in  writing  by  the  person  entitled  to  pur- 
chase under  said  act  or  by  the  authorized  agent  of  the  association  or  corporation  so 
entitled.  The  application  mnst  particularly  describe  the  character  of  the  land 
sought  to  be  surveyed  and,  as  accurately  as  possible,  its  geographical  ponition,  with 
the  character,  extent,  and  approximate  value  of  the  improvements.  If  a  private 
survey  had  previonsly  been  made  of  the  land  occupied  by  the  applicant  a  copy  of 
the  plat  and  field  notes  of  such  survey  should  accompany  the  application,  which 
must  also  state  thai  the  land  contains  neither  coal  nor  precious  metals^  with  reasons  for 
snch  statement;  that  no  part  of  the  land  described  in  the  application  includes 
improvements  made  by  or  in  possession  of  another  piior  to  the  passage  of  said  act; 
that  it  does  not  tnclude  any  land  to  which  natives  of  Alaska  have  prior  rights  by  virtue 
of  actual  occupation;  that  it  does  not  include  a  portion  of  any  town  site  of  lands 
occupied  by  missionary  stations,  or  any  lands  occupied  or  reserved  by  the  United 
States  for  public  purposes  or  selected  by  the  United  States  Commissioner  of  Fish 
and  Fisheries,  or  any  lands  reserved  from  sale  under  the  provisions  of  this  act. 
These  statements  must  be  verified  by  ajffidarit. 

While  the  claim  of  Greenbaum  should  not  be  rejected  upon  the  report 
of  the  inspector  without  giving  the  claimant  an  opportunity  to  be  heard 
ux)on  the  statements  of  fact  therein,  there  is  in  this  instance  especial 
reason  for  giving  attention  to  the  inspector's  report  when  we  consider, 
as  before  shown,  that  the  claimant  has  not  made  any  statement,  veri- 
fied or  otherwise,  of  his  relation  to  the  land  or  of  its  occupancy  and 
improvement,  all  of  which  is  required  by  the  regulation  cited. 

In  your  office  decision  herein  it  was  held  that  the  present  survey 
would  not  be  approved  for  the  reason  that,  as  shown  by  the  surveyor's 
return,  not  all  the  land  claimed  is  occupied  by  claimant  and  it  was  sug- 
gested that  if  the  survey  were  amended  in  a  manner  therein  pointed 
out  that  it  would  receive  consideration.  It  now  appears  that  an  amend- 
ment of  the  survey  in  the  respect  suggested  would  avoid  an  encroach- 
ment u])on  the  right  of  the  natives  to  reach  the  harbor  by  the  "old 
trail"  and  thus  one  of  the  objections  mentioned  by  the  inspector  would 
be  obviated. 

Before  appellant  should  be  permitted  to  have  the  survey  amended 
according  to  the  suggestion  of  your  office  he  should  be  required  to  file 
in  the  office  of  the  surveyor- general  for  Alaska,  within  such  reasonable 
time  as  you  may  name,  a  written  application  therefor,  conforming  to 
the  regulations  above  quoted,  and  he  should  also  be  required  to  file 
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with  sach  application  his  affidavit  showing  particularly  his  relation  to 
the  land  and  the  state  of  its  occupancy  and  improvement  at  the  date  of 
the  original  survey  and  at  the  present  time. 

It  is  further  directed  that  the  execution  of  an  amended  or  new  snr- 
vey  will  not  be  authorized  by  the  surveyor-general  until  appellant  has, 
in  accordance  with  the  provision  of  section  13  of  the  act  of  March  3, 
1891,  placed  in  a  proper  United  States  depository  to  the  credit  of  the 
United  States  an  amount  sufficient  to  defray  the  total  cost  of  such 
amended  or  new  survey,  and  all  expenses  incident  thereto,  without  cost 
or  expense  to  the  government. 

By  reason  of  the  many  irregularities  found  to  exist  in  connection 
with  the  execution  of  a  large  number  of  the  surveys  thus  far  executed 
in  Alaska  under  section  13  of  the  act  of  March  3, 1891,  and  especially 
since  no  written  applications  appear  to  have  been  made  for  any  of  the 
same,  so  far  as  is  ascertained  from  the  returns  made  thereof,  it  is 
hereby  ordered  that  in  the  future  whenever  a  survey  is  desired  by  a 
claimant  or  claimants,  of  land  used  and  occupied  for  the  purpose  of 
^'  trade  or  manufactures,"  the  foregoing  regulations  and  instructions 
must  be  observed  and  strictly  adhered  to  in  every  such  case,  without 
further  direction  by  this  Department. 


INDIAN  LANDS— BOUNDARIES  OF  THK  FIVE  NATIONS. 

Opinion. 

lu  the  treaties  affecting  the  boundaries  of  the  lands  secured  to  the  Five  Nations 
wherein  a  river  is  established  as  a  boundary  it  was  intended  thereby  to  extend 
the  title  and  proprietorship  of  riparian  claimants  to  the  middle  thread  of  the 
stream. 

Assistant  Attorney  General  Van  Bevanter  to  the  Secretary  of  the  Interior j 

Aj)ril  13,  1S98.  (F.  W.  0.) 

I  have  the  honor  to  acknowledge  your  reference  of  a  communication 
&om  the  Commissioner  of  Indian  Affairs,  dated  March  29, 18D8,  accom- 
panied by  two  communications  from  Mr.  0.  H.  Fitch,  topographer  in 
charge  of  certain  surveys  in  the  Indian  Territory,  dated  respectively 
February  2,  and  February  9, 1898,  all  relating  to  the  proper  boundar]e8 
of  the  country  secured  to  the  Five  Nations,  respectively,  where,  accord- 
ing to  the  treaty  calls,  rivers  form  such  boundaries. 

In  my  opinion  of  February  3, 1898,  (26  L.  D.,  140),  respecting  a  part 
of  the  boundary  between  the  Choctaw,  Creek  and  Cherokee  Nations, 
it  was  said  that  the  treaty  of  the  Choctaw  Nation,  proclaimed  January 
8,  1821  (7  Stat.  211),  <' clearly  made  the  right  bank  of  the  Canadian 
river  a  part  of  the  northern  boundary  of  the  Choctaw  country,"  and 
that  Article  1,  of  the  treaty  with  the  Choctaw  and  Chickasaw  Nations, 
proclaimed  March  4, 1850  (Revision  of  the  Indian  Treaties,  page  276), 
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"established  the  right  bank  of  the  Canadian  river  as  part  of  the 
northern  boundary  of  the  Choctaw  country.''  The  real  question  dis- 
cussed in  that  opinion  is  not  what  bank,  or  what  portion  of  the  Cana- 
dian river,  constitutes  the  boundary  in  question,  but  whether  a  stated 
portion  of  that  boundary  is  marked  by  a  straight  and  artificial  line  or 
by  the  Canadian  river  as  a  natural  monument.  The  opinion  holds  that 
the  river  and  not  the  artificial  line  constitutes  the  boundary.  What 
was  said,  however,  respecting  the  Choctaw  treaty  of  January  8, 1821, 
and  the  Choctaw  and  Chickasaw  treaty  of  March  4, 1856,  establishing 
"the  right  bank  of  the  Canadian  river"  as  a  part  of  the  northern 
boundary  of  the  Choctaw  country,  would  have  been  better  expressed 
and  would  have  been  free  from  ambiguity  if,  as  in  the  concluding  i)or- 
tion  of  the  opinion,  the  reference  had  been  to  the  river  itself  and  not 
to  the  right  bank  thereof. 

Where  a  conveyance  of  land  is  made  by  statute,  treaty,  patent  or 
private  deed,  in  which  the  land  conveyed  is  described  as  bounded  by  a 
non-navigable  river,  the  title  and  proprietorship  of  the  grantee,  in  the 
absence  of  some  expression  to  the  contrary,  extends  to  the  middle 
thread  of  the  stream.  An  examination  of  the  several  treaties  affecting 
the  boundaries  of  the  lands  secured  to  the  Five  Nations,  respectively, 
shows  that  where  in  those  treaties  a  river  is  established  as  a  boundary, 
it  was  intended  thereby  to  extend  the  title  and  proprietorship  of  the 
riparian  claimants  to  the  middle  thread  of  the  stream. 

In  running  and  marking  actual  surveys  upon  the  ground  it  is  not 
convenient  or  even  possible  to  run  and  mark  lines  along  the  middle 
thread  of  a  stream,  and  therefore  such  lines  are  usually  run  and  marked 
along  the  shore  or  water  line. 

The  description  in  Senate  Document  No.  120,  25th  Cong.,  2nd  Sess., 
Vol.  2,  page  952,  of  a  survey  made  of  the  (3herokee  country  in  which  a 
portion  of  the  boundary  line  was  surveyed  "on  the  north  bank  of  the 
Arkansas  river,''  to  which  Mr.  Fitch  makes  reference  in  his  communi- 
cations, was  not  intended  to  limit  or  restrict  the  Cherokee  title  and 
proprietorship  to  the  north  bank  of  the  river.  That  survey  was  made 
preliminary  to  the  issuance  of  a  patent  to  the  Cherokees,  and  a  patent 
thus  describing  the  lands  conveyed  would  have  carried  the  title  and 
proprietorship  of  the  grantee  to  the  middle  thread  of  the  river,  espe- 
cially when  considered  in  the  light  of  the  treaty. 

Approved,  April  13, 1898. 
O.  N.  Hliss, 

Secretary, 


ALASKAN  LANDS-RIGHTS  OF  NATrVTJS-WATER  SUPPLY. 

Point  Bobebts  Canning  Co. 

A  survey  of  AlaAkan  land,  with  a  view  to  the  purchase  thereof  as  a  trading  post, 
should  not  be  aHowed  in  such  form  as  to  deprive  native  villagers  of  free  access 
to  the  surrounding  country. 
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Land  upon  which  is  located  the  fresh  water  supply  of  a  native  Alaskan  village  may 
be  regarded  as  laud  '^ actually  occupied''  by  such  natives^  and  therefore  excluded 
from  entry  for  purposes  of  trade  and  manufactures  under  the  act  of  Mari'h  3, 
1891. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  Y.  D.)  15,  18D8.  (W.  M.  B.) 

The  Point  Roberts  Canning  Company,  a  corporation,  have  appesiled 
from  the  decision  of  your  office  of  May  10, 1895,  wherein  was  suspended 
survey  No.  70,  of  a  tract  of  land  claimed  by  said  company,  eoutaiuing 
157.35  acres,  situate  on  Kvichak  River,  Alaskan  Peninsula,  which  is 
used  for  a  fishing  and  salting  station. 

Said  survey  was  executed  on  July  20  and  21, 1894,  by  Clinton  Gurnee, 
Jr.,  U.  8.  deputy  surveyor,  under  provision  of  sections  12  and  13  of  the 
act  of  March  3, 18^1,  (26  Stat.  1095)  and  the  regulations  of  June  3, 
1891,  (12  L.  D.  583). 

The  action  of  your  office  in  suspending  the  survey  is  based,  as  appears, 
upon  the  ground  that  ^^  more  land  is  claimed  than  is  used  by  the  claim- 
ants in  their  business." 

The  contention  of  appellants  pertinent  to  question  at  issue  is: 

That  the  tract  as  surveyed  is  practically  in  a  square  form,  except  the  exelaaion  of 
the  Indian  viUage. 

That  the  inland  extent  of  the  claim  is  necessary  for  the  fresh  water  supply  of  the 
fishery  station. 

The  value  and  character  of  the  improvements  upon  the  tract  claimed 
clearly  indicate  that  the  same  is  occupied  in  good  faith  by  appellauts 
for  the  purpose  of  "trade."  But  it  also  appears  that  the  survey  is 
objectionable  in  its  present  or  existing  form  upon  the  ground  that  it  is 
an  infringement  upon  certain  "prior  rights"  of  the  natives  of  Alaska, 
to  a  x)ortion  of  the  land  in  question. 

In  his  tinal  oath  to  tield  notes  the  deputy  states  that  the  imiirove- 
ments  owned  by  the  company  consist  of  a  ware  house,  dwelling  for 
fishermen,  residence,  and  a  complete  outfit  for  salting  salmon,  and  tiiut 
such  improvements  are  of  the  approximate  value  of  $6,009.00. 

The  deputy  in  his  general  report  states  further  that:  '*There  is  an 
Indian  village  on  the  river  adjoining  on  the  north  west  of  the  claim  of 
about  thirty  huts." 

It  appears  from  the  field  notes  and  plat  that,  beginning  at  corner 
No.  5  on  the  south  bank  of  Kvichak  river,  course  five  (a  line  to  the 
south  west  of  the  village,  and  between  fifty  and  sixty  yards  from  the 
nearest  cabin  therein)  runs  S  41  45'  E,  a  distance  of  7.00  chs.  to  corner 
No.  6;  that  from  thence  course  6  (a  line  to  the  south  east  of  the  village 
and  between  sixty  and  sixty  five  chains  from  the  nearest  cabin)  runs 
N.  62  E.  a  distance  of  15.00  chs.  to  corner  No.  7;  and  that  from  thence 
course  seven  (a  line  to  the  north  east  of  the  village,  and  between  fifty 
and  fifty-five  yards  from  the  nearest  cabin)  runs  N.  41 45'  W.  a  distance 
of  6.00  chs.  to  corner  No.  8  on  south  bank  of  river. 
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Thus  it  will  be  observed  that  the  tract  upon  which  is  located  the 
iDdiaii  village  is  bounded  on  three  sides  by  the  land  claimed  and  sought 
to  be  entered  by  appellants,  and  on  the  fourth  by  the  above  named 
river,  whereby  the  native  villagers  would  be  shut  in  and  deprived  of 
free  egress  and  ingress  from  and  to  the  said  village  and  the  adjacent 
section;  no  communication  with  or  outlet  to  the  surrounding  country 
being  possible  except  by  trespassing  upon  the  land  claimed  by  appel- 
lants and  included  in  the  survey  in  question,  or  save  by  crossing  the 
river. 

Furthermore,  there  is  upon  the  southeastern  portion  of  the  tract,  as 
delimited  by  the  survey  in  its  present  form,  a  small  fresh  water  lake 
about  20  chains  in  length  and  about  10  chains  wide,  there  being  on  the 
north-western  portion  thereof  a  small  creek,  which  is  very  near  the  vil- 
lage. Said  lake  and  creek  form  the  nearest  sources  of  a  fresh  water 
supply  to  the  native  village,  from  one  or  both  of  which  the  inhabitants 
thereof  obtained  fresh  water  for  domestic  purposes  at  the  time  the  sur- 
vey was  executed. 

These  fresh  water  privileges,  appurtenant  to  the  land  occupied  by 
the  villagers,  are  privileges  or  easements  which  are  protected  by  pro- 
vision of  section  14  of  the  act  of  March  3,  1891,  which  reads  as  follows: 

That  uone  of  the  provisions  of  the  last  two  preceding  sections  of  this  act  shall  be 
BO  construed  as  to  warrant  the  sale  of  any  lauds  ....  to  which  the  natives  of  Alaska 
have  prior  lights  by  virtue  of  actual  occupation. 

Land  upon  which  is  located  the  fresh  water  supply  of  a  native  Alaskan 
village,  which  is  in  such  close  proximity  thereto,  as  appears  in  this  par- 
ticular case,  may  be  regarded  in  the  light  of  land  *' actually  occupied" 
by  such  natives  to  which  they  have  a  superior  claim,  by  virtue  of  the 
above  quoted  provisions  of  the  said  act  of  March  3,  1891,  as  against 
those  claiming  the  right  to  purchase  thereunder. 
.  For  the  foregoing  reasons  the  decision  appealed  from  suspending 
survey  No.  70,  subject  to  emendation  in  accordance  with  law  and  regu- 
lations, is  hereby  affirmed. 


PRACTICE— COSTS-HEAKINGS  OX  SPECIAL.  AGENTS'   UEPOUTS. 

iNSTBUOTIONS. 

The  rule  observed  in  apportioning  costs  of  taking  testimony  in  contests  arising  under 
Rule  55  of  Practice  should  be  followed  in  hearings  ordered  on  special  agents' 
reports. 

Circular  of  November  4,  1895,  21  L.  D.,  367,  modified. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  15,  1898.  (F.  W.  C.) 

The  attention  of  this  Department  has  been  called  to  the  matter  of 
variance  between  the  instructions  relative  to  hearings  ordered  upon 
special  agents'  reports  contained  in  departmental  circular  of  November 
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4, 1895  (21  L.  D.,  367),  in  the  matter  of  taxation  of  costs  for  the  taking 
of  testimony,  and  the  rule  established  in  contest  cases. 
In  the  circular  referred  to  it  is  provided  that — 

The  expenses  of  service  of  notice  and  the  cost  of  taking  the  testimony  of  witnesns 
for  the  goveniment,  ioclnding  the  government's  cross-examination  of  witnesses  for 
the  claimant,  will  bo  paid  by  receivers,  who  will  estimate  specially  therefor, 
referring  to  the  date  and  initial  of  the  letter  ordering  the  hearings. 

The  expenses  of  the  claimant,  including  the  pay  of  his  own  witnesses,  the  costs  of 
taking  their  testimony,  and  the  cost  of  his  cross-examination  of  witnesses  for  the 
government,  must  be  ])aid  by  himself,  and  a  reasonable  deposit  for  expenses  of 
reducing  such  testimony  and  cross-examinations  to  writing  may  be  required  by  the 
officer  taking  the  testimony. 

In  the  case  of  Milum  v.  Johnson  (10  L.  D.,  624),  it  was  held  that— 

In  contest  cases,  under  Rule  55  of  Practice,  each  party  must  pay  the  cost  of  tak- 
ing the  testimony  of  his  own  witnesses,  both  in  direct  and  cross-examination  of  said 
witnesses,  (syllabus.) 

This  rule  has  been  repeatedly  reaflfirnied  in  many  decisions  by  this 
Department  upon  contest  cases. 

There  would  seem  to  be  no  reason  for  a  different  rule  in  the  case  of 
hearings  ux>on  special  agents'  reports;  and  future  hearings  upon  special 
agents'  reports  will  be  goverued,  in  the  matter  of  taxation  of  the  cost 
of  taking  testimony,  by  the  construction  of  Rule  56  of  Practice  as  made 
in  the  case  of  Milum  v,  Johnson  (supra).  The  circular  of  November  4, 
1895,  is  modified  accordingly.  You  will  advise  the  local  ofBcerH  of  the 
change. 

The  particular  case  to  which  the  attention  of  this  Department  was 
called  in  this  matter  is  that  of  United  States  v.  Quirino  Valesquez  et  a/., 
pending  at  the  Pueblo  land  office,  Colorado,  in  which  case  hearing  has 
been  continued  to  the  26th  of  this  month.  Information  of  the  change 
should  be  at  once  communicated  to  that  office,  so  that  the  same  maybe 
received  before  the  date  set  for  the  hearing. 


lUGHT  OF  WAY- ACTS  OF  MARCH  3,  1891,  AND   MAY  14,  1806. 

Chicala  Watee  Co.  v.  Lytle  Greek  Light  and  Power  Co. 

Ou  application  for  right  of  way  for  reservoirs  and  canals  nnder  the  act  of  March  3, 
1891,  the  Department  will  not  attempt  to  interfere  with  the  control  of  the  water, 
or  determine  the  rights  of  conflicting  claimants  thereto,  except  in  so  far  as  msy 
he  necessary  to  ascertain  whether  such  j>rinm/aete  right  to  the  nse  of  the  water, 
or  to  store  the  same,  has  heen  shown  as  will  entitle  the  applicant  to  utilize  the 
grant  for  the  purposes  contemplated  hy  the  act. 

Questions  arising  on  allegation  of  damage  to  private  property  through  the  constrno- 
tion  of  reservoirs  are  matters  within  the  jurisdiction  of  the  State  tribunals,  and 
ai*e  not  to  be  determined  by  the  Department. 
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An  application  for  right  of  way  for  a  canal  and  pipe  line  nnder  the  act  of  May  14, 
1896,  to  be  used  for  the  purpose  of  generating  and  distributing  electric  power, 
will  not  be  denied  on  the  ground  of  a  prior  appropriation  of  the  water,  if  it  is 
made  to  appear  that  the  water  can  be  used  for  said  purpose,  and  returned  to  the 
stream  above  the  prior  appropriator^s  intake,  practically  unimpaired  in  quality 
and  quantity. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  15, 1898.  (B.  F.  B.) 

With  yonr  letter  of  February  7,  1898,  you  transmit  the  record  in  the 
appeal  of  the  Chicala  Water  Company  from  the  decision  of  your  office 
of  October  20, 1897,  dismissing  the  protest  of  said  company  against  the 
granting  of  the  application  of  the  Lytle  Greek  Light  and  Power  Com- 
pany for  right  of  way  for  reservoirs  and  canals  through  the  San  Gabriel 
and  San  Bernardino  forest  reserves,  for  the  ])urpose  of  generating, 
manufacturing  and  distributing  electric  power,  under  the  act  of  May 
14, 1896  (29  Stat.,  120),  and  holding  that  the  application  of  the  Chicala 
Water  Company  for  right  of  way  for  reservoirs  and  canals  under  the 
act  of  March  3, 1891  (26  Stat.  1095),  is  subject  to  the  right  of  the  Lytle 
Creek  Liglit  and  Power  Company  by  virtue  of  its  prior  appropriation 
of  the  surplus  waters  of  Lytle  creek. 

The  Lytle  Creek  Light  and  Power  Company  filed  an  application  for 
right  of  way  through  the  Sail  Gabriel  and  San  Bernardino  forest 
reserves,  for  the  purpose  of  generating  and  distributing  electric  power, 
under  the  act  of  May  14, 1896  (29  Stat.,  120).  It  also  asked  permission 
for  the  use  of  ground  for  two  reservoirs  and  canals  and  for  power  plant. 

The  Chicala  Water  Company  protested  against  the  granting  of  said 
application,  claiming  that  it  has  the  prior  right  to  the  use  of  more  water 
than  usually  flows  through  Lytle  creek  during  the  irrigating  season, 
and  that  the  use  of  any  of  the  waters  of  Lytle  creek  by  the  Lytle  Creek 
Light  and  Power  Company  could  not  be  made  available  for  the  purposes 
contemplated  without  seriously  interfering  with  the  development  of  its 
system  of  irrigation.  It  also  filed  an  application  for  right  of  way  for 
reservoirs  and  canal  for  irrigating  purposes  under  the  act  of  March  3, 
1891  (26  Stat,  1095),  with  maps  and  accompanying  proofs,  as  required 
by  the  act  and  the  regulations. 

The  application  of  the  Lytle  Creek  Light  and  Power  Company  was 
rejected  as  to  the  right  of  way  for  reservoirs,  for  the  reason  that  each 
of  the  sites  applied  for  covered  an  area  greatly  in  excess  of  the  area 
authorized  by  the  act  of  May  14, 1896,  which  limits  the  right  of  way  to 
twenty-five  feet  and  the  use  of  the  necessary  grounds  not  to  exceed 
forty  acres.  It  then  being  questionable  whether  the  righx  of  way  for 
canals  and  the  necessary  grounds  could  be  used  for  electrical  purposes 
without  the  use  of  such  reservoirs,  the  company  was  allowed  thirty 
(days  to  show  cause  why  its  application  should  not  be  rejected. 

Within  the  time  allowed  by  the  rule,  it  amended  its  application  so  as 
to  exclude  the  reservoirs,  and  filed  an  amended  maj)  and  field  notes 
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showing  tbe  survey  aud  location  of  a  pipe  line  and  canal  from  Lytle 
creek,  at  a  point  known  as  Millei-'s  Narrows,  the  i>roposed  intake  of 
said  canal  aud  pipe  line,  to  the  proposed  site  of  the  power  house  on  Sec. 
6,  T.  i  N.,  R.  5  W.  Said  line  passes  over  sections  25,  20,  and  30,  in  T. 
2  N.,  R.  6  VV.,  and  on  unsurveyed  land  over  what  upon  survey  would 
be  Sec.  31,  T.  2  N.,  R.  5  N.,  and  Sec.  6,  T.  I  N.,  R.  5  \V. 

Tiie  Ghicala  Water  Company  has  also  tiled  an  amended  map  showing 
the  location  of  its  reservoirs  and  canals,  aud  has  supplied  the  proofs 
which  it  contends  are  in  full  conipliance  with  the  directions  contained 
in  your  letter  of  October  20, 1807.  Besides  its  claim  to  the  control  aud 
use  of  all  the  waters  that  flow  through  Lytle  creek  during  the  irrigat- 
ing season,  it  also  claims  the  right,  under  notice  of  appropri^ou,  to  tbe 
underdow  and  flood  waters  of  said  creek. 

The  Grapeland  Irrigation  District,  James  M.  Applewhite,  J.  N.  Miller, 
0.  H.  Vosburg  and  0.  B.  Hughes  have  filed  their  several  protests  against 
the  granting  of  the  application  of  the  Chicala  Water  Company,  alleging 
substantially  that  said  company  has  no  right  to  any  of  the  surplus  or 
other  waters  of  Lytle  creek  that  can  be  beneficially  used  in  counection 
with  the  right  of  way  for  the  reservoirs  and  canals  applied  for,  without 
destroying  and  rendering  useless  by  the  construction  of  such  reservoirs 
the  vested  property  and  water  rights  in  said  stream,  which  are  prior  to 
the  claim  of  the  Ghicala  Company;  that  the  construction  of  said  reser- 
voirs will  destroy  and  render  useless  rights  and  privileges  belonging  to 
the  people  of  the  State  of  California,  and  prevent  the  proper  occupation 
by  the  United  States  government  of  a  large  portion  of  said  forest 
reserves;  that  the  application,  maps  and  papers  have  been  prepared  in 
a  fraudulent  and  illegal  manner,  and  not  iu  accordance  with  the  regu- 
lations approved  by  the  Department. 

Protestants  Applewhite,  Miller  and  Uughes  further  allege  that  the 
granting  of  said  application  will  seriously  affect  their  rights  as  home- 
steaders and  owners  of  land  embraced  in  said  reservoirs,  and  the  pro- 
testaut  Vosburg  claims  that  it  will  be  a  damage  to  land  upon  which  he 
has  settled  with  a  view  to  entering  as  a  homestead. 

In  support  of  the  allegation  that  said  company  has  no  right  to  any 
of  the  waters  of  Lytle  creek,  they  file  their  several  affidavits,  alleging 
that  the  only  claim  of  said  company  to  any  of  said  waters  re^ts  upon 
notices  of  appropriation  filed  during  the  month  of  August,  ISWI,  and 
upon  a  contract  entered  into  with  the  San  Francisco  Savings^  Union, 
for  the  conveyance  of  certain  stock  of  the  Lytic  Creek  Water  Company 
and  of  the  Lytle  Creek  Water  and  Improvement  Company,  being  merely 
an  option  to  purchase  a  claim  or  title  which  rests  in  said  last  named 
couipanies  until  the  terms  of  the  contract  have  been  fully  coniplietl  with 
and  all  the  money  has  been  paid. 

The  Chicala  Water  Company  claims  to  be  the  owner  by  purchase  of 
all  the  water  rights  in  Lytle  creek  canon,  except  the  first  six  hundred 
and  fifty  inches,  which  it  is  now  delivering  under  contract   to  the 
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lessees  of  the  owners  of  said  right,  as  follows:  One  hundred  inches  to 
the  city  of  San  Bernardino,  and  fifty  inches  to  the  city  of  Mount 
Vernon,  as  lessees  of  John  L.  Campbell;  live  hundred  inches  to  the 
Lytle  Creek  Water  Company,  of  which  the  Chicala  Water  Company 
uses  two  hundred  inches  as  owner  of  two-fifths  of  the  stock  of  said 
company.  In  support  of  this  claim,  it  alleges  tliat  the  superior  court 
of  Los  Angeles  county,  California,  in  the  case  of  Lytle  Creek  Water 
and  Iniprovement  Comx>any  against  the  Grapeland  Irrigation  Com] )any 
€t  al.y  being  an  action  brought  by  plaintiffs  to  determine  the  adverse 
claims  of  various  parties  to  the  waters  of  Lytle  creek,  in  which  all  of 
said  x>i*otestants,  except  Applewhite,  were  parlies  defendant,  entered 
up  a  decree  by  which  it  was  adjudged  that  the  iiow  of  Lytle  creek  dur- 
ing the  irrigating  season  was  under  two  thousand  inches,  and  that  all 
the  water  flowing  down  Lytle  creek  canon  to  the  extent  of  two  thousand 
inches  over  and  above  the  six  hundred  and  fifty  inches  above  referred 
to  belongs  to  the  Lytle  Creek  Water  and  Improvement  Company;  that 
the  Chicala  Company  is  the  owner  by  purchase  from  the  grantees  of  the 
Lytle  Creek  Water  and  Improvement  Company  of  said  right  of  two 
thousand  inches  decreed  by  the  court  to  belong  to  said  company,  and 
that  it  is  also  the  owner  by  appropriation  and  use  of  the  underflow  and 
flood  waters  of  said  creek. 

A  certified  copy  of  said  decree  has  been  filed,  from  which  it  api)ears 
that  the  court  did  award  to  the  plaintift"  in  said  suit  the  prior  right  to 
the  extent  of  two  thousand  inches,  the  usual  flow  of  said  stream  in  the 
irrigating  season  after  the  subsidence  of  the  winter  floods,  subject  to 
the  prior  right  of  John  L.  Campbell  and  the  Lytle  Creek  Water  Com- 
pany, as  contended  by  said  Cliicala  Water  Company.  It  further 
decreed  that  as  against  said  rights  defendant  John  N,  Miller  has  no 
title  or  interest  in  the  waters  of  Lytle  creek,  except  the  waters  rising 
in  the  sulphur  spring  on  his  land;  that  C.  H.  Vosburg  is  not  the  owner 
of  or  entitled  to  take,  use  or  divert  any  of  the  waters  of  the  middle  fork 
of  Lytle  creek,  or  the  surface  or  underflow  thereof,  except  the  right  to 
use  and  enjoy  for  beneficial  purposes  the  percolating  water  flowing  in 
a  small  ditch  constructed  by  him,  and  also  the  percolating  waters  found 
on  the  hillside  garden  opposite  his  house;  that  C.  B.  Hughes  is  not  the 
owner  of  or  entitled  to  divert  or  use  any  portion  of  the  waters  of  the 
south  fork  of  Lytle  creek,  except  as  thereinafter  adjudged.  The  court 
then  decrees  that  defendants.  The  Grapeland  Irrigation  District,  C.  H. 
Vosburg,  O.  B.  Hughes,  and  John  N.  Miller,  being  claimants  of  rights 
in  the  canon  above  the  i)oint  of  plaintiff's  diversion  are  the  owners  of 
rights  as  follows :  C.  H.  Yosburg  of  two  thousand  inches  of  the  waters 
of  the  middle  fork  of  Lytle  creek;  C.  B.  Hughes  of  ten  thousand 
inches  of  the  waters  of  the  south  fork  of  Lytle  creek;  The  Grapeland 
Irrigation  District  of  not  exceeding  five  thousand  inches  of  the  surplus 
water  flowing  down  Lytle  creek  other  than  those  waters  theretofore 
appropriated  and  used  by  other  parties  to  said  action  prior  to  the  third 
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day  of  March,  1892,  the  date  of  its  appropriation  by  The  Orapeland 
Irrigation  District  and  John  N.  Miller  of  sufficient  of  said  waters  oi 
the  main  stream  of  Ly  tie  creek  where  they  cross  his  lands  to  enable  him 
to  irrigate  the  same  and  for  household  and  domestic  pniposes,  not 
exceeding  one  hundred  inches.  All  of  said  rights  are,  however,  decreed 
to  be  subject  to  the  paramount  right  of  plaintiffs,  who  are  entitled  to 
the  first  two  thousand  iaches,  which  the  court  found  is  greater  than 
the  usual  flow  of  the  stream  through  the  irrigating  season. 

The  Grapeland  Irrigation  District  and  all  parties  claiming  any  right, 
title  or  interest  in  the  tunnel  constructed  under  the  bed  of  Lytle 
creek  were  enjoined  from  diverting  any- of  the  waters  of  said  streaoi 
that  flow  through  or  from  said  tunnel,  or  any  of  the  waters  from  the 
surface  of  said  stream,  until  the  paramount  rights  established  by  the 
decree  be  first  fully  supplied. 

The  main  ground  of  objection  to  the  granting  of  this  application 
pertains  to  matters  solely  within  the  jurisdiction  of  the  State  tribunals. 

The  Department  will  not  attempt  to  interfere  with  the  control  of  the 
water,  and  will  not  attempt  to  determine  the  rights  of  conflicting  claim- 
ants thereto,  except  in  so  far  as  may  be  necessary  to  ascertain  whether 
such  prima  facie  right  to  the  use  of  the  water  or  to  store  the  same  has 
been  shown,  iis  will  enable  the  grant  applied  for  to  be  utilized  for  the 
purposes  contemplated  by  the  act. 

The  regulations  adopted  by  the  Department  to  carry  into  effect  the 
act  of  March  3,  1891  (18  L.  D.,  168),  declare  that 

this  act  is  evideDtly  designed  to  eiiconrago  the  much  needed  work  of  coDstmcting 
ditches,  canals  and  reservoirs  in  the  arid  portion  of  the  country  by  granting  a  right 
of  way  over  the  public  lands  necessary  to  the  maintenance  and  use  of  the  same. 

Hence,  the  law  should  be  so  administered  as  to  effectuate  the  purposes 
intended,  by  authorizing  the  use  of  vacant  public  lands  available  as 
sites  for  reservoirs,  whenever  it  is  shown  that  the  storm  or  waste  waters 
of  any  stream  can  be  conserved  by  storage,  leaving  the  condemnation 
of  private  property  and  the  control  of  the  flow  and  use  of  the  water  to 
local  laws. 

The  control  of  the  flow  and  use  of  the  water  is  therefore  a  matter  excl naively 
under  State  or  Territorial  control,  the  matter  of  administration  within  the  jurisdic- 
tion of  this  Department  being  limited  to  the  approval  of  maps  carrying  the  right  of 
way  over  the  public  lands.     (Regulations,  8Ujpra.) 

The  Ohicala  Water  Company  has  filed  sufficient  evidence  of  its  right 
to  the  control  of  the  water  rights  in  Lytle  creek,  formerly  owned  by 
the  Lytle  Creek  Water  and  Improvement  Company,  under  the  contract 
with  the  San  Francisco  Savings'  Union.  While  the  protestants  assert 
a  right  to  the  use  of  the  waters  of  Lytle  creek,  under  the  decree  of  the 
court  in  the  litigation  between  the  Lytle  Creek  Water  and  Improve- 
ment Company  and  The  Grapeland  Irrigation  District  and  others,  such 
rights  were  expressly  decreed  to  be  subordinate  to  the  paramount 
rights  of  the  owners  of  the  first  two  thousand  inches,  and  that  daring 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  526 

tbe  irrigatiiig  season  there  is  no  snrplus  after  that  two  thousand  inches, 
or  even  less,  has  been  supplied. 

A  surplus  of  water  in  Lytle  creek  can  only  be  created  by  augmenting 
the  flow  of  the  stream  during  the  season  when  it  is  needed,  and  it  is 
apparent  that  this  can  only  be  accomplished  by  the  construction  of 
reservoirs  to  impound  the  storm  waters  that  are  wasted  between  the 
irrigating  seasons,  and  by  holding  the  underflow  by  means  of  dams 
constructed  upon  the  bed  rock. 

If  this  theory  is  well  founded,  and  it  appears  so  from  the  record,  the 
construction  of  the  system  of  reservoirs  and  canals  in  the  canons 
through  which  the  three  forks  of  Lytle  creek  flow,  as  outlined  by  the 
Ohicala  Company,  would  materially  increase  the  duty  of  the  waters  of 
this  stream,  and  would  seem  to  be  in  strict  accord  with  the  purpose  of 
the  act,  which  was  designed  to  encourage  the  construction  of  reservoirs 
in  the  arid  west,  for  the  conservation  of  the  waters  that  annually  go  to 
waste  between  the  irrigating  seasons. 

As  to  whether  the  company  would  have  the  sole  right  to  the  use  of 
the  surplus  water  so  stored,  or  whether  it  would  be  subject  to  the  rights 
of  other  appropriators,  is  not  for  the  Department  to  determine. 

The  complaint  that  the  building  of  these  reservoirs  would  cover 
private  property  and  would  affect  the  property  rights  of  the  owners  of 
adjacent  lands,  is  also  a  matter  within  the  jurisdiction  of  the  State 
tribunals.  The  rights  of  private  owners  and  of  settlers  are  protected 
by  the  laws  of  the  State,  and  the  19th  section  of  said  act  of  March  3, 
1891,  which  provides  that, 

Whenever  any  person  or  corporation  in  the  construction  of  any  canal,  ditch  or 
reservoir,  injures  or  damages  the  possession  of  any  settler  on  the  puhlic  domain,  the 
party  committing  such  injury  or  damage  shaU  be  liable  to  the  party  injured  for  such 
injnry  or  damage. 

It  is  not  shown  wherein  the  construction  of  these  reservoirs  will  be 
detrimental  to  the  interests  of  the  United  States,  or  the  State  of  (-Cali- 
fornia, or  interfere  in  any  manner  whatever  with  the  occupation  and 
control  of  the  forest  reserves.  These  reserves  were  intended  mainly 
for  the  conservation  of  the  water  supply. 

No  sufficient  reason  being  shown  why  the  application  of  the  Ghicala 
Water  Company  should  not  be  granted,  the  protests  of  the  Grapeland 
Irrigation  District,  James  M.  Applewhite,  J.  N.  Miller,  0.  H.  Vosburg 
and  C.  B.  Hughes  are  therefore  dismissed. 

The  papers  are  returned  to  your  office,  with  instructions  to  examine 
the  amended  map,  and  if  said  map  has  been  amended  in  accordance 
with  the  directions  contained  in  your  letter  of  October  20, 1897,  you 
will  immediately  retransmit  it  to  the  Department  for  approval. 

The  remaining  question  to  be  considered  is,  whether  the  application 
of  the  Lytle  Creek  Light  and  Power  Company  should  be  granted  upon 
the  amended  application  and  maps,  and  upon  the  showing  made  in 
answer  to  the  rule  to  show  that  it  can  beneficially  and  successfully  use 
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the  proposed  canal  and  pipe  line  for  generating  and  developing  electric 
power  at  the  power  bouse  site,  without  the  use  of  the  reservoirs. 

It  contends — First:  The  appropriation  heretotbre  made  of  the  water 
of  the  stream  has,  without  exception,  been  effected  by  a  diversion  of 
the  water  from  the  stream  below  the  place  of  intended  use  by  the  appli- 
cant for  power  puri)Oses.  Second :  That  the  proposed  use  of  water  by 
the  applicant  will  not  diminish  the  quantity  or  in  any  manner  pollute 
the  quality  of  the  water,  but,  on  the  contrary,  will  increase  the  normal 
flow  of  the  stream  at  the  intake  of  the  canals  of  the  Improvement  Com- 
pany and  The  Grapeland  District.  Third:  That  said  proposed  use  will 
in  no  manner  affect,  abridge  or  impair  to  any  extent  the  uses  to  which 
the  water  of  the  stream  has  heretofore  been  approi)riated  or  subjected. 

It  contends  that  a  subsequent  appropriator  may  use  so  much  of  the 
water  of  a  stream  for  manufacturing  purposes  as  he  may  choose,  pro- 
vided it  is  returned  to  the  stream  in  the  same  quantity  and  quality, 
without  abridging  or  impairing  the  rights  of  others,  and  that  the  appli- 
cation of  this  rule  of  law  to  the  facts  in  this  case  would  authorize  the 
approval  of  its  application. 

If  it  be  true  that  the  waters  can  be  used  for  manufacturing  purposes 
and  returned  to  the  stream  above  the  plaintiff's  intake  in  practically 
the  same  quantity  and  unpolluted,  as  contended  by  applicant,  there  ia 
no  reason  why  the  right  of  way  applied  for  should  not  be  granted,  for, 
so  long  as  a  subsequent  appropriator  does  not  injure  or  impair  the  prior 
rights  of  others,  he  may  use  as  much  of  the  water  of  a  stream  as  he 
chooses.  Kinney  on  Irrigation,  Sec.  181,  and  authorities  cited. 
-  This  principle  will  materially  influence  the  action  of  the  Department 
in  granting  or  withholding  permission  to  use  the  public  lands  for 
purposes  provided  for  by  the  act  of  May  14, 1896. 

But  it  is  contended  by  the  Chicala  Water  Company  that  it  is  impos- 
sible from  the  proposed  location  of  the  power  house  of  tlie  Ly tie  Creek 
Light  and  Power  Company  for  said  company  to  use  the  waters  of  Lytle 
creek  to  develop  power  and  then  return  the  same  to  the  intake  of  the 
Chicala  Water  Company's  cement  ditch,  without  great  expense  for 
pumping,  for  the  reason  that  the  proposed  location  of  the  power  house 
is  about  two  thousand  feet  down  toward  the  mouth  of  the  canon,  below 
such  intake,  and  is  sixty-four  feet  lower  in  altitude. 

The  Chicala  Water  Company  has  filed  an  affidavit  in  supjwrt  of  it^ 
contention,  while  the  Lytle  Creek  Light  and  Power  Company  has  filed 
aftidavits  by  John  L.  Campbell,  the  president  of  the  company,  and  by 
F.  C.  Finkle,  a  civil  and  hydraulic  engineer,  who  state  that  the  power 
house  of  applicant  has  an  elevation  of  several  feet  above  the  intake  of 
the  Chicala  Water  Company's  cement  ditch,  and  that  the  water  after 
leaving  the  power  house  can  be  returned  to  the  natural  channel  above 
the  intake  of  said  cement  ditch.  F.  C.  Finkle  is  the  engineer  who  pre- 
pared the  maps  of  the  Light  and  Power  Company.  He  states  that  the 
conduit  of  the  company  will  consist  of  canal  and  tunnel  lined  with 
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cement,  and  iron  or  steel  pipe  of  sufficient  capacity  to  convey  tlie  aver- 
age normal  tiow  of  the  creek,  and  that  by  reason  of  the  impervious 
character  of  the  proposed  conduit,  the  waters  will  be  conducted  with  a 
much  less  loss  from  seej)age  and  evaporation  than  when  flowing  in  the 
natural  bed  of  the  stream,  aiid  that  said  waters  after  being  conducted 
through  said  canal  and  pipe  line  will  be  delivered  in  identically  the 
same  condition  above  said  intake  as  when  diverted  from  said  stream 
at  Miller's  Narrows. 

The  survey  of  the  canal  and  pipe  lino  and  the  location  of  the  power 
house  do  not  appear  to  have  been  made  with  reference  to  the  delivery 
of  the  water  above  the  intake  of  the  cement  ditch  of  the  Chicala  Com- 
pany after  its  use  by  the  Light  and  Power  Company,  nor  does  it 
appear  that  any  survey  has  been  made  to  ascertain  tbe  altitude  of 
these  locations.  If  it  can  be  satisfactorily  shown  that  the  waters, 
after  being  conducted  through  tbe  canal  and  pipe  conduit  of  the  Light 
and  Power  Company,  can  be  used  for  power  purposes  at  the  present  or 
a  new  location  of  that  company's  power  house,  and  can  be  returned  to 
the  bed  of  the  stream  at  or  above  the  intake  of  the  Chicala  Company's 
cement  ditch  in  the  same  condition  as  when  diverted,  the  application 
should  be  approved. 

You  are  therefore  directed  to  notify  the  Lytic  Creek  Light  and  Power 
Company  of  this  decision,  and  upon  furnishing  satisfactory  proof,  as 
herein  required,  their  application  will  be  approved. 


SETTLEMENT  BIGHTS-NOTICE  OF  SETTLEMENT  CLAIM. 

Jordan  v.  Smith. 

A  claim  of  notice  of  a  settlement  right  by  reason  of  improvements  on  the  land  will 
not  be  heard  as  against  an  adverse  claimaDt,  where,  at  snch  time,  the  settlement 
and  posted  notice  of  the  party  claiming  such  benefit  of  said  improyements  show 
the  assertion  of  a  settlement  right  to  another  quarter  section. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  15,  1898.  (C.  W.  P.) 

The  record  in  this  case  shows  that  Kobert  Smith  filed  soldier's  de- 
claratory statement  No.  237,  for  the  SE.  J  of  Sec.  3,  T.  23  N.,  R.  7  W., 
Enid  land  district,  Oklahoma,  December  8, 1893,  and  made  homestead 
entry  No.  7902,  May  21,  1894;  that  Charles  B.  Jordan  applied  to  enter 
the  W.  i  of  the  SE.  J  and  the  S.  i  of  the  SW.  J  of  Sec.  3,  T.  23  N.,  R. 
7  W.,  January  11, 1894,  which  application  was  suspended,  and  marked 
suspended  application  No.  1720,  to  await  action  on  the  application  of 
Wilkie  J.  Kruse  to  amend  his  homestead  entry  No.  0066,  made  Decem- 
ber 30, 1893,  for  the  SW.  J  of  said  Sec.  3,  so  as  to  embrace  in  lieu 
thereof  the  SW.  J  of  Sec.  29,  T.  24  N.,  R.  7  W. ;  that  Kruse's  said  entry 
was  canceled,  September,  1894,  and  the  local  officers  directed  to  sus- 
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pend  Jordan^s  application  pending  final  disposition  of  his  contest 
against  said  Smith. 

The  local  officers  rendered  a  decision  in  favor  of  the  defendant,  and 
denied  a  motion  for  rehearing. 

On  appeal,  your  office  concurred  in  tlie  decision  of  the  local  officers, 
and  dismissed  plaintiffs  contest. 

The  plaintiff  appeals  to  the  Department. 

The  evidence  shows  that  the  plaintiff  lives  on  the  S.  J  of  the  8W.  I 
of  said  section,  and  that  he  made  a  pasture  of  some  three  or  four  acres 
in  the  W.  i  of  the  SE.  ^  of  said  section,  by  placing  some  poles  and 
brush  at  each  end  of  the  pasture,  which  was  in  a  canyon,  the  sides  of 
which  formed  the  sides  of  the  pasture;  that  he  also  placed  notices  on 
stakes  about  the  lines  of  the  W.  ^  of  said  SE.  ^,  and  made  two  or 
thi  ee  small  mounds  thereon.  He  admits  that  he  also  placed  stakes  with 
notices  to  keep  oft',  signed  with  his  name,  on  the  N".  J  of  the  SW.  ^, 
and  on  other  parts  of  said  Sec.  3.  He  says,  in  his  testimony,  that  he 
was  trying  to  hold  ^Hhe  east  half  of  section  3,  a  mile  strip,"  for  a  son 
who  was  not  quite  of  age. 

The  witnesses  for  the  defendant  testified  that  there  were  no  signs 
of  improvement  on  the  W.  J  of  said  SE.  J  on  December  7,  1893,  the 
day  before  the  plaintift'^s  soldier's  declaratory  statement  wa«  filed,  and 
it  is  not  pretended  that  the  defendant  had  actual  notice  that  the  plain- 
tiff' claimed  the  W.  i  of  said  S.  E.  ^,  but  it  is  insisted  that  his  use  of 
part  of  the  canyon,  which  he  had  fenced  in  for  a  pasture,  is  such  a 
notice  of  plaintiff's  claim  to  the  W.  J  of  said  SE.  J  as  bound  the  de- 
fendant as  effectually  as  if  he  had  actual  notice  of  the  claim.  This 
would  undoubtedly  be  so,  were  it  not  that  the  plaintiff'  also  gave 
notice  by  posting  on  the  N.  J  of  the  said  SW.  \  "to  keep  off"  said  N.  i 
of  said  SW.  ^,  on  the  S.  ^  of  which  he  made  settlement  and  established 
residence  on  October  12,  1803.  It  is  well  settled  that  notices  describ- 
ing the  land  claimed,  posted  on  a  tract  of  land  in  conspicuous  places, 
are  quite  as  effectual  in  notifying  others  of  the  extent  of  the  claim 
as  improvements  placed  on  the  diff'erent  subdivisions.  (Smith  r. 
Johnson,  17  L.  D.,  454;  Sweet  v.  Doyle,  Id.  197.)  In  the  face  of 
an  adverse  claim,  a  settler  should  not  be  allowed  to  say.  It  is  true  I 
gave  notice  by  posting  that  I  claimed  the  N.  J  of  the  quarter- section 
on  the  S.  ^  of  which  I  made  settlement  and  established  residence, 
but  I  had  a  small  pasture  in  the  W.  ^  of  another  quarter  section,  and 
I  claim  that  half  and  not  the  N.  J  of  the  quarter  section  on  the  S.  J 
of  which  I  settled  and  established  residence. 

For  this  reason,  your  office  decision  affirming  the  judgment  of  the 
local  officers  is  affirmed. 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  529 

TIMBER   LAND   PURCHASE-APPLICATIOX   TO   KE-AJ>VERTISE. 

James  N.  True, 

The  application  of  a  timber  land  applicant  to  re-adTertiBe,  be  having  failed  to  sub- 
mit proof  and  make  payment  in  accordance  with  bis  first  advertisement,  can 
not  be  allowed,  where,  pending  action  thereon,  an  application  to  purchase  the 
land  is  filed  by  an  adverse  claimant. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  in,  1898.  (C.  J.  W.) 

Jauuary  24, 1896,  James  N.  True  made  timber  aud  stone  sworn  state- 
ment No.  2787,  for  lots  6,  7,  9,  and  10,  Sec.  2,  and  lot  1,  Sec.  11,  T.  69 
N.,  R.  21  W.  4th  P.  M.,  at  Duluth,  Minnesota.  He  advertised  to  make 
proof  on  June  2, 1896,  but  failed  to  appear  and  submit  final  proof.  On 
Jane  16, 1896,  be  filed  in  the  local  office  his  application  to  re-advertise 
notice  of  intention  to  make  proof  and  payment  under  his  said  timber 
and  stone  statement. 

It  appears  from  the  record  that  on  June  17, 1896,  John  J.  Welch 
filed  timber  and  stone  statement  for  the  same  land,  which  was  held  in 
abeyance  in  the  local  office  awaiting  action  on  the  application  of  True 
to  re  advertise,  aud  your  oflftce  treated  the  application  of  Welch  as  an 
adverse  claim  within  the  meaning  of  the  decision  in  the  case  of  Caleb 
J.  Shearer  (21  L.  1).,  492),  and  rejected  said  application;  from  which 
action  True  appealed. 

Two  questions  are  presented  by  the  case: 

1.  Is  there  any  authority  under  the  law  by  which  the  Department 
may  extend  the  time  in  which  proof  and  payment  may  be  made  for 
offered  land  under  the  timber  and  stone  act  of  June  3, 1878  (20  Stat., 
89),  as  amended  by  the  act  of  August  4,  1892  (27  Stat.,  348)! 

2.  Do  the  words,  "in  the  absence  of  any  adverse  claims"  as  used  in 
the  decision  in  the  case  of  Caleb  J.  Shearer  (21  L.  D.,  492)  include 
adverse  claims  arising  after  application  to  re-advertise  notice;  and  is 
said  decision  in  conflict  with  the  decision  in  the  case  of  John  M.  Mc- 
Donald (20  L.  D.,  659)! 

The  decision  in  the  later  case  contains  an  express  disclaimer  of  any 
intention  to  overrule  the  former  one.  This  being  true,  an  application 
to  purchase  by  an  intervenor  pending  an  application  to  re-advertise  by 
the  defaulting  applicant,  is  such  adverse  claim  as  comes  within  the 
meaning  of  said  decision.  Favorable  action  upon  the  application  of 
True  to  re-advertise  notice,  would  have  been  no  bar  to  the  application 
of  Welch  to  purchase,  made  before  proof  and  payment  by  True.  It 
was  error  upon  the  part  of  the  local  officers  to  hold  the  sworn  state- 
ment of  Welch  in  abeyance  pending  action  upon  True's  application  to 
re-advertise.  The  effect  of  such  action  was  to  withhold  the  land  from 
other  disposition  while  True  was  taking  steps  to  cure  his  default,  which 
withholding  was  unauthorized.  (John  M.  McDonald,  20  L.  D.,  559.) 
12209— VOL  26 34 
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True  was  not  injared  by  the  rejection  of  his  application  to  re-adver- 
tise, and  he  has  no  right  to  complain  so  long  as  the  application  of 
Welch  to  purchase  is  pending.  Your  office  decision  is  accordingly 
affirmed. 


Dammon  v.  Sinclair. 

Motion  for  review  of  departmental  decision  of  February  17, 1898, 26 
L.  D.,  210,  denied  by  Secretary  Bliss,  April  16,  1898. 


MIXING  C:LAIM-PR0TEST— >nXING  REGl'LATIONS. 

McFadden  et  al.  ^\  Mountain  View  Mining  and  Milling  Co. 

a  i^rotest  filed  as  the  basis  for  adverse  proceedings  may  be  properly  rejected  as 
iusiifficieiit  if  it  fails  to  ''show  the  nature,  bouudaries,  and  extent^  of  the 
adverse  claim  in  accordance  with  the  requirements  of  paragraphs  83  and  H4  of 
the  Mining  Regulations. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  Aj^ 
(W.  y.  D.)  W,  1898.  (E.  B.,  Jr.) 

On  September  22, 1896,  tlie  Mountain  View  Mining  and  Milling  Com- 
pany filed  application  for  patent  to  the  Mountain  View  lode  miniug 
claim,  Spokane  Falls,  Washington,  land  district.  On  November  28, 
1896,  during  the  period  of  publication  of  notice,  W.  D.  McFadden, 
David  O'Neil,  and  Charles  W.  Vedder,  each  for  himself,  and  W.  D. 
McFadden  as  alleged  agent  for  W.  E.  Harris,  filed  their  joint  affidavit 
alleging  themselves  to  be  the  owners  and  entitled  to  the  possession  of 
the  Columbia  and  the  Kniger  lode  mining  claims,  sometimes  known  as 
the  Gray  Eagle  and  Exchequer  claims,  respectively,  and  that  the 
Mountain  View  claim  conflicted  with  the  Columbia  and  Kruger  claims 
to  the  extent  shown  therein,  and  asked  that  proceedings  in  the  matter 
of  the  Mountain  View  application  be  stayed  until  the  rights  of  the 
parties  could  be  determined  in  a  court  of  competent  jurisdiction. 

McFadden,  O'Neil  and  Harris,  together  with  one  Cox,  were  therein 
alleged  to  be  the  locators  of  the  Columbia  and  Kruger  claims,  and 
Vedder  to  have  acquired  by  purchase  and  conveyance  the  interests  of 
said  Cox  in  and  to  these  claims.  Attached  to  the  affidavit  and  referred 
to  therein  as  "Exhibit  A,'-  was  a  plat  purporting  to  have  been  made 
by  one  <'E.  P.  Harrison,  surveyor,"  and  to  represent  the  conflict  above 
refewed  to.  Said  .affidavit  and  plat  having  been  offered  as  an  adver^ie 
claim,  the  local  office,  on  December  14,  1896,  rejected  them  as  insuffi- 
cient for  that  purpose,  for  the  reasons  that  no  copy  of  the  location 
notice  of  the  Columbia  and  Kruger  claims  had  been  filed,  as  required 
by  paragraph  85  (now  83)  of  the  regulations  under  the  United  States 
mining  laws,  and  that  it  did  not  appear  that  the  plat  had  been  made 
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from  an  actual  survey  by  a  United  States  deputy  surveyor,  as  required 
by  paragraph  86  (now  84)  of  the  said  regulations.  McFadden  et  al. 
appealed,  and,  pending  the  appeal,  on  March  15, 1897,  filed  evidence 
showing  that  on  December  28, 189G,  they  had  coinuieiiced  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  right  of  posses- 
sion as  between  themselves  and  the  said  a])plicaiit.  On  March  23, 1897, 
your  office  affirmed  the  decision  of  the  local  office.  Protestants  now 
prosecute  their  appeal  to  the  Department,  contending  that  the  papers 
filed  by  them  "show  the  nature,  boundaries  and  extent"  of  their 
adverse  claim,  as  required  by  section  2320  Eevised  Statutes,  and  that 
it  was  error  to  hold  them  iusufficient  for  the  reasons  stated. 

The  provisions  of  the  United  States  mining  laws  relative  to  the 
assertion  before  the  laud  department  of  a  claim  to  mineral  land  adverse 
to  that  of  an  ai)plicant  for  x)atent,  Jire  found  in  seclion  232!»  Revised 
Statutes.  In  addition  to  requiring  that  the  adverse  claim  shall  be 
filed  during  the  period  of  publication  the  statute  further  requires  that 
"it  shall  be  upon  the  oath  of  the  person  or  per!?on8  making  the  same, 
and  shall  show  the  nature,  boundaries  and  extent  of  such  adverse 
clain:."     Where  this  has  been  done  the  statute  commands  that 

all  proceediugs,  except  the  publicntiou  of  notice  and  making  and  filing  the  atlidavit 
thereof,  shall  be  stayed  until  the  controversy  shall  have  been  settled  or  decided  by 
a  conrt  of  couipctciit  jurisdiction,  or  the  adverse  claim  waived. 

It  is  made  the  duty  of  the  adverse  claimant, 

within  thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  right  of  possession,  and  prosecute  the  same 
with  reasonable  diligence  to  final  judgment; 

and  it  is  provided  that 

a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 

Paragraphs  83  and  84  of  the  regulations  above  referred  to  read: 

83.  The  adverse  notice  must  fully  set  forth  the  nature  and  extent  of  the  inter- 
ference or  conflict;  whether  the  adverse  party  claims  as  a  purchaser  for  valuable 
consideration  or  as  a  locator;  if  the  former,  a  certified  copy  of  the  original  location, 
the  original  conveyance,  a  duly  certified  copy  thereof,  or  an  abstract  of  title  from 
the  oftice  of  the  proper  recorder  should  be  furnished,  or  if  the  transaction  was  a 
merely  verbal  one  he  will  narrate  the  circumstances  attending  the  purchase,  the 
date  thereof,  and  the  amount  paid,  which  facts  should  be  supported  by  the  affidavit 
of  one  or  more  witnesses,  if  any  were  present  at  the  time,  and  if  he  claims  as  a 
locator  he  must  file  a  duly  certified  copy  of  the  location  from  the  office  of  the  proper 
recorder. 

M.  In  order  that  the  "froiiwrfariw"  and  ^^  ejcienf^  of  the  claim  may  be  shown^  it 
will  be  incumbent  upon  the  adverse  claimant  to  file  a  plat  showing  his  entire  claim, 
its  relative  situation  or  position  with  the  one  against  which  he  claims,  and  the 
extent  of  the  conflict.  This  plat  must  be  made  from  an  actual  survey  by  a  United 
States  deputy  surveyor,  who  will  oflficially  certify  thereon  to  its  correctness;  and  in 
addition  there  must  be  attached  to  such  plat  of  survey  a  certificate  or  sworn  state- 
ment by  the  surveyor  as  to  the  approximate  value  of  the  labor  performed  or  improve- 
menta  made  upon  the  claim  by  the  adverse  party  or  his  predecessors  in  interest, 
and  the  plat  must  indicate  the  position  of  any  shafts,  tunnels,  or  other  improvements, 


532  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

if  any  such  exist,  upon  the  claim  of  the  party  opposing  the  application,  and  bj 
which  party  said  improvements  were  made:  Provided,  howererj  That  if  the  applicft- 
tion  for  patent  describes  the  claim  by  legal  siibdivisions,  the  adverse  clairoant,  if 
also  claiming  by  legal  subdivisions,  may  describe  his  advei'se  claim  in  the  same 
manner  without  fuilher  survey  or  plat. 

As  already  stated,  the  papers  died  as  an  adverse  claim  were  filed 
daring  the  period  of  publication  and  are  "upon  oath  of  the  i^ersons 
making  the  same.''  Judged  by  the  language  of  the  statute  alone,  aod 
disregarding  the  foregoing  regulations,  they  would  "show  the  natnre, 
boundaries  and  extent"  of  the  adverse  claim.  They  do  not,  however, 
contain  the  evidences  of  title  required  by  said  paragraph  83,  nor  the 
plat  and  certificates  made  by  a  United  States  deputy  surveyor  in  con- 
formity with  said  paragraph  84.  Protestants'  plat  was  made  by  a  pri- 
vate surveyor,  and  there  is  not  attached  thereto  any  showing  as  to  the 
value  and  ownership  of  labor  and  improvements  upon  the  claim,  as 
required  by  that  paragraph. 

These  requirements,  though  apparently  known  to  protestants,  were 
simply  ignored  by  them.  They  olfer  no  excuse  whatever  for  their  failure 
to  observe  the  requirements  of  paragraph  83,  and  none  which  merits 
any  consideration  by  the  Department  for  their  failure  to  observe  those 
of  paragraph  84.  The  local  officers  were  bound  to  respect  and  enforce 
the  requirements  in  question  in  passing  upon  the  sufficiency  of  the 
papers  presented,  and  neither  they  nor  your  office  could  properly  do 
otherwise  than  take  the  action  of  which  protestants  complain.  The 
said  requirements  are  of  many  years' standing,  have  repeatedly  received 
the  approval  of  the  Department,  and  have  never  heretofore^  so  far  as 
the  Department  is  aware,  been  modified  or  waived,  except  in  a  few 
cases  where  compliance  therewith  was  shown  to  be  physically  inii>os* 
sible  or  could  only  have  been  made  at  great  risk  of  life  or  health. 
They  are  believed  to  be  warranted  by  law  and  to  be  in  conformity  with 
the  statute,  and  hence  to  have,  in  accordance  with  well  settled  con- 
struction, all  the  force  and  effect  of  law. 

The  Department  finds  no  warrant  to  disturb  the  decision  of  your 
office,  and  the  same  is  accordingly  affirmed. 


Peter  Bortle. 

Motion  for  review  of  departmental  decision  of  February  4, 1898, 26 
L.  D.,  150,  denied  by  Secretary  Bliss,  April  19, 1898. 
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ALASKAN  LAND-SI' RVEY— TIDE  LANDS. 

Red  Stab  Olga  Fishing  Station. 

A  sarvey  of  AlasVan  land  that  embraces  tide  lands  within  its  limits  will  not  be 
approved  as  there  is  no  authority  by  which  title  thereto  can  be  acquired  under 
the  public  land  laws. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Lmid  Office,  April 
(W.  \.  D.)  19,  1898.  (W.  MrB.) 

The  Ked  Star  Olga  Fishing  Station,  a  corporation  and  claimant,  has 
appealed  from  the  decision  of  your  office,  of  date  April  10,  1895, 
wherein  was  suspended  survey  Ko.  49,  executed  by  T.  J.  Dewoody, 
U.  S.  deputy  surveyor,  on  May  7, 1892,  which  said  survey  embraces  a 
body  of  land  comprising  an  area  of  41.03  acres,  situate  on  the  southern 
shore  of  Olga  Bay,  Kodiak  Island,  district  of  Alaska,  and  used  as  a 
fishing  station. 

It  apx>ears  from  the  record  submitted  that  said  survey  No.  49  was 
accepted  by  your  letter  of  date  May  24,  1893,  to  the  ex-officio  sur- 
veyor-general, but  that  after  an  examination  thereof  subsequent  to 
said  date  such  acceptance  was,  to  wit,  on  April  10, 1895,  revoked.  The 
action  of  your  office  in  revoking  the  former  acceptance  of  the  survey, 
and  suspending  the  same,  was  based,  as  stated  in  your  above  referred 
to  office  decision,  upon  the  ground: 

That  the  survey  includes  a  spit,  or  island,  separated  from  the  mainland.  At  l>oth 
ends  of  tbis  spit  Salmon  river  is  open  to  Olga  Bay.  This  river  being  more  properly 
a  lagoon  or  arm  of  the  bay,  is  undoubtedly  affected  by  the  tides,  the  openings  or 
months  at  the  ends  of  the  spit  allowing  the  sea  to  How  in.  The  deputy  should  have 
followed  with  his  meander  the  line  of  ordinary  high  water  mark  along  the  shore 
line  of  the  mainland,  thus  excluding  from  the  survey  the  tide  water  which  the  gov- 
ernment does  not  give  title  to,  and  the  spit,  for  the  reason  that  after  the  meander 
line  noted  above  had  been  run,  the  tract  would  not  be  in  ''one  compact''  body  as  the 
regulations  require. 

The  assignments  of  error  by  appellant,  material  to  the  issue  in  the 
case  at  bar,  are  as  follows : 

2.  That  the  field  notes  of  survey  do  not  suggest  any  sund  spit  or  tract  of  land  sep- 
arate from  the  mainland;  that  if  such  is  shown  on  the  plat,  it  is  a  clerical  error  by 
draftsman  and  not  reported  in  the  field  notes  of  the  Hurvey  made  on  the  ground. 

3.  That  by  the  field  notes  no  lagoon  nor  tide  waters  are  shown,  and  so  far  as  offi- 
cially known,  none  exist. 

4.  That  under  the  surveyor's  manual  no  meanders  need  be  made  of  streams  less 
than  three  chains  in  width. 

5.  That  final  entry  having  been  made  with  the  consent  of  the  local  land  office  upon 
the  approved  plat  by  the  surveyor-general,  and  Commissioner,  the  same  should  be 
BQstained,  approved,  and  relieved  from  explanation. 

Thus  it  is  seen  that  the  second  and  third  assignments  of  error  ques 
tion  the  con^ectness  of  the  finding  of  your  office  decision,  alleging,  in 
effect,  that  the  same  was  not  supported  by  the  evidence  furnished  by 
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field  notes  of  the  survey  and  the  phituiade  therefrom  in  the  office  of 
the  ex-officio  surveyor- general,  as  approved  by  said  oflBcer. 

The  allegation  by  appellant  that  no  such  spit  and  lagoon,  as  men- 
tioned in  the  decision  appealed  from,  are  shown  to  exist  by  the  field 
notes  of  this  survey,  is  disproved  by  the  entries  themselves  made  by  the 
deputy  in  his  book  of  field  notes,  as  appears  from  the  transcript  thereof 
returned  to  your  office. 

The  following,  among  others,  are  the  notes  made  by  the  deputy  during 
the  execution  of  the  survey  in  the  field. 


Xo.         Coureti.      1  Cliaina. 


3  N.450  W...J  19.80     Set  stone  22  x  10  x8— 18  inches  In  the  ground,    I 

I  marked  W.  C.  on  side  facing  the  claim :  this 

I  corner  \h  on  left  bank  of  Salmon  river. 

20.40  .  Across  Salmon  river,  course  S.  W. 

I  21.(19     To  ordinary  high  water  mark,  on  gravelly  spit 

I  on  sotitli'ahoreof  Olga  Bav.    8<'t  stone  25  ^14 

I  v  10.  etc. 

4  ,  S.  42^  W I  .  TIjence  along  shore  of  Olga  Bay  following  line  of 

'                        ,  high  water  mark.    Variation  24^  5'  E. 

'  9. 50     Cross  Salmon  river  40  Ikn.  wide,  coarse  from 

'  N.E.                                                                            ' 

I                         I  20.00     To  point  of  beginning. 


The  plat  of  this  survey,  as  made  in  the  office  of  the  ex  officio  surveyor- 
general,  approved  by  liim,  and  forwarded  to  your  office,  is  executed  in 
strict  accordance  with  the  foregoing  field  notes  returned  by  the  deputy 
surveyor  who  executed  the  survey. 

It  will  be  observed  from  the  above  that  in  running  course  No.  3  the 
south  bank  of  what  is  known  as  Salmon  river — but  what  in  reality  is 
only  a  short  lagoon  about  14.00  chs.  or  308  yards  long,  as  appears  from 
the  plat — was  reached  at  the  end  of  19.80  chs.  from  cor.  No.  3,  and  at 
the  end  of  20.40  chs.  the  opposite  or  north  bank  of  said  lagoon  was 
reached,  showing  the  lagoon  at  that  point — near  its  junction  with  the 
bay — to  be  GO  Iks.  wide.  From  the  last  named  point,  the  locus  of 
which  is  on  the  southern  side  of  the  so-called  spit — which  is  nothing 
more  than  a  small  sand  bar — the  said  sand  bar  is  crossed,  and  at  the 
end  of  :il.00  chs.  a  corner  is  established  on  the  northern  side  thereof. 
The  field  notes,  as  copied  and  set  out  above,  further  show  that  from 
said  last  named  point,  in  running  corner  No.  4,  that  at  the  end  of  9.50 
chs.  the  line  of  survey  again  crosses  the  lagoon  at  a  point  where  its 
waters  connect  with  those  of  the  bay — the  lagoon  being  40.00  Iks.,  or  a 
little  over  20  feet,  wide  at  said  point.  It  appears  from  the  plat  that 
the  sand  bar  is  only  69  Iks.,  or  45.50  feet,  wide  at  point  of  greatest 
breadth,  that  it  is  about  10.00  chs.,  or  220  yards,  in  length,  and  that  it 
is  completely  surrounded  by  the  waters  of  the  bay  and  the  lagoon. 

There  can  be  no  doubt  but  that  the  tide  waters  of  Olga  Bay  reach 
and  wash  that  portion  of  the  mainland — distant  only  1.20  chs.,  or  about 
eighty- five  feet,  from  said  bay — embraced  in  the  survey,  through  the 
short  lagoon  which  extends  along  its  northern  border.  By  reason  of 
said  fact  the  contention  of  appellants  that  the  lagoon  is  not  meander- 
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able,  uiiiler  the  surveying  maiuial,  because  it  is  le$s  tliau  three  chains 
in  width,  is  without  any  force.  Upon  this  subject  the  manual  of  June 
30, 1894  (p.  56),  contains  instructions  as  follows: 

Shallow  streams,  without  any  well-deiiueil  channel  or  permanent  banks,  will  not 
be  meandered,  except  tide  water  streams,  whether  more  or  less  than  three  chains 
wide,  which  shall  be  meandered  at  ordinary  high  water  mark,  as  far  as  tide  water 
extends. 

The  lagoon — which  the  deputy  denominates  aa  Salmon  river  in  his 
field  notes — falls  within  the  exception  named  in  the  manual,  and  the 
deputy  should  have  meandered  the  same,  and  thus  have  excladed  from 
the  lines  of  the  survey  the  sand  bar,  the  lagoon  and  the  tide  land 
adjacent  to  the  line  of  ordinary  high  water  mark  extending  along  the 
northern  shore  of  that  portion  of  the  land  claimed  by  appellants  and 
situate  south  of  the  lagoon,  for  the  reason  that  it  is  not  proper  that  tide 
lands  should  be  embraced  in  a  survey,  since  there  is  no  general  or 
existing  legislation  by  Congress  with  respect  to  the  public  lands  whereby 
title  may  be  acquired  to  tide  lands.  See  case  of  Shively  v.  Bowlby 
(152  U.  S.,):  Mann  v.  Tacoma  Land  Company  (153  U.  S.,  27;^). 

The  consideration  of  the  contention  of  appellants  to  the  effect  that 
the  survey  should  be  relieved  from  explanation,  and  that  the  entry 
should  be  allowed  to  remain  intact,  because  the  local  officers  permitted 
final  entry  of  the  land  designated  on  the  i)lat  of  survey  approved  by 
the  ex  officio  surveyor- general  and  your  office,  is  immaterial  for  the 
reason  that  said  appellants  could  derive  no  benefit  from  departmental 
action  affirmatory  of  that  of  the  local  office,  in  the  particular  named, 
since  patent  could  not  lawfully  issue  for  the  tide  land  which  constitutes 
a  part  of  their  claim. 

Furthermore,  it  may  be  observed  that  if  the  line  of  ordinary  high 
tide,  extending  along  the  shore  of  the  mainland,  to  the  south  of  the 
lagoon,  had  been  meandered,  as  should  have  been  done,  the  tract 
claimed,  as  embraced  in  the  survey  in  its  i)resent  form,  would  not  have 
been  left  in  ''one  compact  body"  as  required  by  paragraph  13  of  the 
rules  and  regulations  of  June  3, 1891  (12  L.  D.,  583),  wherefore  it  would 
not  be  subject  to  purchase  and  entry  under  such  circumstance,  since 
the  condition  imposed  by  rules  and  regulations  requires  that  the  pur- 
chase and  entry  of  lands  under  the  provisions  of  the  act  of  March  3, 
1891,  for  the  "purpose  of  tnule  or  manufactures,"  must  be  confined  to 
land  which  is  in  "one  compact  body."  This  constitutes  as  essential  a 
condition  with  respect  to  the  right  to  purchase  and  enter  lands  for  the 
stated  purpose,  as  does  the  condition  that  lands  so  purchased  and 
entered  must  be  taken  in  square  form  as  near  as  "the  configuration  of 
the  land  will  admit." 

For  the  foregoing  reasons  the  decision  of  your  office  suspending  sur- 
vey No.  49 — subject  to  emendation — is  hereby  affirmed. 


536  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 


Cope  v.  Bbaden 

Motion  for  review  of  departmental  decision  of  October  21, 1897, 26 
L.  D.,  341,  denied  by  Secretary  Bliss,  April  19, 1898. 


SCHOOL  INDEMNITY  SELECTIONS-FEES-SECTION  9«38,  R.  S. 

Tereitoey  of  Oklahoma. 

School  indeninit}'  selections  filed  ou  behalf  of  the  Territory  of  Oklahoma,  under 
section  4,  act  of  January  18,  1897,  should  not  be  approved  until  payment  of  the 
fees  provided  for  in  section  2238  of  the  Revised  Statutes. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office j  April 
( W.  V.  D.)  19, 1898.  (G.  B.  G.) 

The  Department  is  in  receipt  of  your  communication  of  the  4th 
instant,  wherein  it  is  said  that  the  local  officers  at  Mangum,  Oklahoma 
Territory,  have  reported  to  your  office  the  filing  of  application  for 
indemnity  by  the  territorial  authorities,  amounting  to  38,943.40  acres 
selected  under  section  4  of  the  act  of  January  18, 1897  (29  Stat.,  490), 
and  that  no  fees  were  tendered  with  said  application,  it  being  claimed 
by  the  territorial  authorities  that  none  were  required. 

It  is  further  said  that  under  date  of  September  26,  1892,  your  office, 
by  letter  to  the  re^ist,er  and  receiver  at  Beaver,  Oklahoma,  advised 
those  officers  that  section  2238  of  the  Revised  Statutes  requires  the 
payment  of  fees  ''in  the  location  of  lands  by  states  and  corporations 
under  grants  from  Congress,''  that  the  selections  in  the  list  then  under 
consideration  (List  1,  Beaver,  O.  T.,)  were  made  for  the  Territory  of 
Oklahoma,  under  the  act  of  May  2,  1890  (26  Stat.,  81),  and  section 
2275: 

that  said  act  made  no  grant  of  the  school  sections,  but  simply  n^served  theiii  for 
schools,  and  iudonmity  lauds  when  le*>[ally  selected  are  simply  placed  in  a  state  of 
reservation  for  schools,  and  that,  therefore,  the  payment  of  fees  was  not  reqnired 
in  making  school  indemnity  selections  in  Oklahoma. 

There  is  no  difference  in  principle  in  the  case  then  under  considera- 
tion and  that  now  presented,  but  doubt  is  expressed  as  to  the  ruling 
of  your  predecessor,  and  the  Department  is  asked  for  instrnctions  in 
the  premises. 

No  question  is  made  as  to  the  authority  of  the  territorial  officers  to 
make  these  selections  under  section  4  of  the  act  of  January  18,  lvS97, 
supra. 

Section  2238  of  the  Revised  Statutes  provides,  among  other  things, 
that : 

Registers  and  receivers,  in  addition  to  their  salaries,  shall  be  allowed  each  the 
following  fees  and  commissions,  namely : 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  537 

Seventh.  In  the  location  of  lands  by  States  and  corporations  under  grants  from 
Congress  for  railroads  and  other  purposes,  (except  for  agricultural  colleges,)  a  fee 
of  one  dollar  for  each  final  location  of  one  hundred  and  sixty  acres;  to  be  paid  by 
the  State  or  corporation  making  such  location. 

It  is  clear  that  the  location  of  school  indemuity  lands  is  a  ^^  final" 
^^ location  of  lands"  within  the  meaning  of  this  statute.  It  is  within 
the  ordinary  import  of  the  language  used,  and  the  special  exception  of 
locations  *^for  agricultural  colleges"  lends  additional  force  to  such 
construction. 

Whether  it  is  a  location  by  a  State  or  corporation  under  a  grant  from 
Congress  is  a  more  difficult  question.  A  Territory  is  not  a  State  within 
the  meaning  of  that  word  as  used  in  the  Constitution  (New  Orleans  v. 
Winter,  1  Wheaton,  W;  Campbell  v.  Bead,  2  Wall.,  198),  but  it  is  a 
State  in  the  general  sense  of  the  term  "  political  society."  Watson  v. 
Brooks,  13  Federal  Eeporter,  540. 

In  "The  Ullock"  case  (19  Fed.  liep.,  211),  wherein  was  involved  a 
construction  of  the  act  of  Congress  of  March  2, 1837  (5  Stat.,  153),  mak- 
ing certain  regulations  in  regard  to  vessels  carrying  trade  "ui^on  waters 
which  are  the  boundary  between  two  States,"  it  was  said: 

It  may  be  admitted  that  the  Columbia  river  is  not  a  boundary  between  two 
''States"  in  the  sense  in  which  the  word  is  used  in  the  Constitution,  but  it  is  the 
bonndary  between  one  such  State  aud  an  organized  territory  of  the  United  StateH. 
The  case  is  within  the  mischief  intended  to  be  remedied  by  the  act  of  1837.  The 
subject  is  wholly  within  the  power  of  Congress,  and  it  may  apply  tbe  rule  contained 
in  the  act  to  the  case  of  a  water  forming  the  boundary  between  a  State  and  a  Terri- 
tory, as  well  as  between  two  States  of  this  Union.  The  Territory  of  Washington  is 
an  organized  political  body,  a  State  in  the  general  nnd  unqualified  sense  of  the  term. 

A  Territory  is  also  a  public  corporation  with  municipal  functions.  A 
public  corporation  is  such  corporation  as  exists  for  political  purposes, 
and 

a  public  corporation  created  by  the  government  for  political  purposes  nnd  having 
subordinate  and  local  powers  of  legislation ;  an  incorporation  of  persons  inhabitants 
of  a  particular  place,  or  connected  with  a  particular  district,  enabling  them  to  con- 
duct its  local  civil  government,  ....  an  agency  instituted  by  the  sovereign  for  the 
purpose  of  carrying  out  in  detail  the  objocts  of  government, 

is  a  municipal  corporation.  ( Anderson's  Law  Dictionary,  page  203,  and 
cases  cited.) 

The  organized  Territory  of  Oklahoma  comes  squarely  within  this 
definition.  It  was  created  for  political  purposes,  has  subordinate  and 
local  powers  of  legislation,  is  an  incorporation  of  the  inhabitants  of  a 
particular  district,  has  a  local  and  civil  government,  and  is  an  agency 
instituted  by  the  sovereignty  of  the  United  States  for  the  purpose  of 
carrying  out  in  detail  the  objects  of  government.  In  this  regard  it 
bears  substantially  tbe  same  rehition  to  the  federal  government  as  a 
county  bears  to  a  State  government. 

It  is  believed  therefore  that  Congress  used  the  words  "States"  and 
"Territories"  in  the  sense  of  "bodies  politic,"  and  that  a  Territory  is 
both  a  State  and  a  corporation  within  the  meaning  of  the  statute. 
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But  does  a  reservation  of  school  lands  for  the  benefit  of  the  State  to 
be  thereafter  erected  out  of  the  Territory  of  Oklahoma  come  within 
the  terra  "grants  from  Congress"! 

Such  a  reservation  is  equivalent  to  a  grant,  in  so  far  as  it  reserves 
the  land  from  other  disposition  and  segregates  it  from  the  general 
public  domain.  The  faith  of  the  government  is  pledged  to  this  end. 
and  the  fact  that  Congress  has  iilready  authorized  indemnity  selections 
for  lands  lost  to  the  contemplated  grant  to  the  State  to  be  erected  out 
of  the  Territory  of  Oklahoma,  shows  that  it  is  being  treated  as  a  gi-ant. 
Moreover,  if  the  people  of  the  Territory  are  to  have  the  benefit  of 
indemnity  selections  at  this  time,  it  is  not  believed  that  they  should  he 
permitted  to  evade  tlie  payment  of  these  fees  by  the  technical  plea  that 
no  grant  of  Congress  has  ever  been  made  of  these  lauds. 

These  fees  are  part  of  the  revenues  of  the  government,  in  the  sense 
that  they  are  paid  into  the  United  States  Treasury;  they  constitute 
part  of  the  emoluments  of  an  officer  of  the  United  States,  and  it  is  the 
duty  of  the  government  to  require  the*  payment  thereof  as  a  condition 
precedent  to  the  approval  of  final  locations  of  land  within  the  spirit  of 
the  act  allowing  such  fees. 

Your  office  is  therefore  instructed  accordingly. 


RAILROAD  C;RANT-WITII1>RAWAI^8ETTLEMENT  RIGHT. 

Hastings  and  Dakota  Ry.  Co.  r.  Abnold. 

A  dei'lsioii  of  the  Depnvtineiit  directing  that  a  tract  of  land,  that  liad  been  enibmcetl 
iu  a  railroad  indemnity  selection,  should  be  held  '^ subject  to  entry  by  the  fir>t 
legal  applicant"  operates  to  restore  such  tract  to  the  public  domain  as  effeclu- 
ally  as  though  restored  to  settlement  and  entry. 

A  settlonuMit  on  land  covered  by  indemnity  withdrawal  attaches  at  once  on  the 
revocation  of  the  withdrawal,  and  will  operate  to  exclude  such  tract  froui  sub- 
sequent selection  on  behalf  of  the  railroad  grant;  and  the  failure  of  the  settler 
to  assert  his  claim  within  three  months  after  notice  that  the  land  is  open  to 
entry  can  not  b«'  taken  advantage  of  by  the  company. 

Secretary  BUhs  to  the  CommiHuioner  of  the  General  Land  Office^  April 
(\y.  V.D.)  :20,18f)8.  (G.  B.G.] 

The  land  in  controversy  in  this  case  is  the  ^NE.J  of  Sec.  23,  T.  122  N., 
R.  43  W.,  Marshall,  Miunesota,  and  is  within  the  indemnity  limits  com- 
mon to  the  main  line  of  the  St.  Paul,  ^liniieiipolis  and  Manitoba  Kail- 
way,  and  the  Hasting^s  and  Dakota  Railway, 

It  appears  that  this  tract  was  selected  October  W,  18S3,  by  the  St. 
Paul,  Minneapolis  and  Manitoba  Railway  Company,  which  selection 
was  canceled  by  departmental  decision  of  October  23,  1S91  (13  L.  D., 
440),  wherein  it  wns  said: 

Tho  desi;;nations  upon  which  the  selection  of  October  1(5,  1883,  are  now  based  can 
not  be  reeojjrnizcd,  and  in  rejecting  the  designations  the  selections*,  1)eing  unsup- 
ported, must  be  canceled.   . 
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The  prders  of  withdrawal  of  irulemuity  lands  for  theso  companies  having  been 
revoke<l  (12  L.  D.,  541),  and  there  being  no  valid  selection  of  the  lands  by  either 
company,  you  will  hold  the  same  subject  to  entry  by  the  first  legal  applicant,  or  to 
selection  by  the  company  first  presenting  application  therefor,  In  the  manner  pre- 
scribed by  the  regulations  governing  such  selections. 

On  October  29,  1891,  the  Hastings  and  Dakota  Company  selected 
the  said  tract,  with  others,  designating  a  proper  basis  therefor. 

On  June  6,  1894,  the  St.  Vincent  Extension  of  the  St.  Paul,  Minne- 
aiK)lis  and  Manitoba  Company  filed  a  re-arranged  list,  describing  the 
lost  lands  tract  for  tract  as  a  basis  for  its  said  selections  of  October  16, 
1883,  which  had  been  canceled  by  the  departmental  decision,  supra,  of 
October  23, 1891. 

In  the  meantime,  however,  on  February  27,  1894,  Paul  Arnold  filed 
in  the  local  office  an  application  to  make  homestead  entry  for  the  land 
in  controversy,  and  therewith  he  also  filed  a  corroborated  affidavit, 
upon  which  he  asked  a  hearing,  alleging  that  he  made  settlement  on 
the  land  in  the  month  of  October,  1890,  and  ha<l  lived  thereon  continu- 
ously ever  since,  having  placed  on  the  land  certain  improvements, 
therein  set  out,  which  he  valued  at  one  thousand  dollars. 

The  Hastings  and  Dakota  Company  filed  a  protest,  on  May  19, 1894, 
against  the  allowance  of  Arnold's  said  application,  upon  which  a  hearing 
was  had  ]May  25,  1894,  uiion  testimony  taken  before  a  notary  public 
designated  by  the  local  officers  and  appointed  for  that  purpose,  both 
parties  in  interest  being  represented  thereat. 

The  record  was  transmitted  to  your  office  September  20,  1894,  under 
instructions,  without  action  by  the  local  officers. 

Your  office  held: 

1st.  That  the  list  filed  by  the  St.  Paul,  Minneapolis  and  Manitoba 
Company  is  without  force  as  against  the  claim  of  the  Hastings  and 
Dakota  Company,  and  held  the  first  named  company's  list  for  cancel- 
lation, to  the  extent  of  the  land  involved. 

2d.  That  Paul  Arnold,  a  qualified  homestead  claimant,  was  an  actual 
settler  on  the  land  in  conti'oversy,  with  valuable  improvements,  at  the 
date  of  said  selection  by  the  Hastings  and  Dakota  Company,  that  he 
has  resided  thereon  and  cultivated  the  same  as  a  homestead  ever  since, 
and  the  company's  selection  was  held  for  cancellation,  to  the  extent  of 
the  tract  in  question,  ^'witli  a  view  to  the  allowance  of  Arnold's  home- 
stead application.'' 

From  this  decision  the  St.  Paul,  Minneapolis  and  Manitoba  Company 
did  not  ai)peal,  but  the  Hastings  and  Dakota  Company  has  appealed 
to  the  Department,  assigning  the  following  specifications  of  error: 

Ist.  Error  to  hold  that  the  occupation  of  this  land  by  Arnold  at  date  of  Hastings 
and  Dakota  selection  determined  the  right  of  the  company  to  select  same  as  indem- 
nity land. 

2d.  Error  to  hold  that  occupation  without  api>lioation  to  enter  was  snfficient, 
under  the  Secretary's  decision  of  October  23, 1891,  to  defeat  the  company's  selettion. 

3<1.  Error  not  to  hold  that  the  application  and  selection  of  record  of  the  Hastings 
and  Dakota  Company  and  the  Manitoba  Company  were  effectual  bars  to  entry  of 
these  lands. 
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No  question  is  made  of  Arnold's  qualifications,  nor  of  the  fact  of  hia 
settlement  in  the  year  189(>,  and  his  continuous  occupation  and  cultiva- 
tion since  that  time.  It  therefore  only  remains  to  be  seen  the  effect  of 
it  on  the  selection  of  the  company. 

It  was  not  the  purpose  of  departmental  decision  of  October  23, 1891. 
supra^  to  hold  the  land  in  reservation  for  an  indefinite  or  any  length 
of  time  for  the  benefit  of  ^Hhe  company  first  presenting  application 
therefor."  Instead,  it  was  in  terms  held  "subject  to  entry  by  the  first 
legal  applicant."  The  effect  of  this  was  to  restore  it  to  the  body  of 
the  unappropriated  public  lands  of  the  United  States,  as  fully  and 
effectually  as  if  it  had  been  directed  that  it  be  restored  to  settlement 
and  entry.  All  public  lands  of  the  United  States  "  subject  to  entry'' 
under  the  homestead  law  are  subject  to  settlement,  and  they  may  be  as 
effectually  appropriated  for  the  time  being  by  settlement  as  by  entry. 
At  the  date  of  Arnold's  settlement,  this  land  was  embraced  in  an 
indemnity  withdrawal  for  the  benefit  of  both  the  roads  named,  but 
when  that  withdrawal  was  revoked,  May  22, 1891,  his  settlement  right 
attached.  If  Arnold  failed  to  present  his  claim  to  the  land  within  three 
months  after  notice  at  the  local  oftice  that  it  was  subject  to  entry,  that 
fact  can  not  operate  to  his  prejudice  in  this  case.  A  failure  to  file  an 
ap])lication  to  enter  lands  within  three  months  after  settlement  for- 
feits the  claim  to  the  next  settler  in  order  of  time,  but  such  default 
is  not 'one  that  can  be  taken  advantage  of  by  a  railway  company. 

In  the  essentially  similar  case  of  Yandeiberg  v.  Hastings  and  Dakota 
Railway  Company  et  aLj  26  L.  D.,  390,  it  was  said: 

Vanderberg's  settlement  was  therefore  subject  to  the  compauy's  rights  under  this 
selection  (Octobur  16,  1883),  which,  as  before  stated,  was  canceled  ou  October  23, 
1891,  and  tbe  laud  declared  to  be  subject  to  settlement  and  entry.  Vanderberj^'s 
rights  under  his  continued  residence  upon  and  claim  to  this  land  snrely  attached  as 
a  settler  upon  the  cancellation  of  said  selection,  and  his  claim,  since  maintained  and 
asserted  in  his  application  under  consideration,  is  superior  to  the  right  of  the  cooi- 
pany  under  its  pending  selection  made  October  29,  1891. 

The  decision  appealed  from  is  affirmed,  the  company's  selection  is 
hereby  canceled,  and  Arnold  will  be  permitted  to  make  entry  for  the 
land. 


MIXING  CI.AIMS-HXPKNDITUUE-LOCJAL  REGULATIONS. 

Hughes  et  al.  r.  Oohsner  et  al. 

On  a  sliowing  made  of  an  expenditure  for  the  common  beueHt  of  several  locatione, 
embraced  in  one  ax>plication,  the  Department  will  not  undertake  to  determine 
whether  su<'h  plan  of  development  will  l»e  effective  or  not,  if  it  appears  that  the 
exi>enditure  is  made  in  good  faith,  and  for  the  purpose  alleged. 
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Compliance  with  local  laws  and  regulations  in  the  location  of  mining  claims,  in  the 
matter  of  posting  notices  thereon,  will  be  presumed,  in  the  absence  of  any  show- 
ing that  such  qaestion  is  of  material  importance  in  the  case. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.V.D.)  20/l898.  (E.B.,Jr.) 

This  is  an  appeal  by  Thomas  B.  Hughes,  B.  Leppel^  John  Healey  and 
A.  G.  Yerhofstad  from  the  decision  of  yoar  office  dated  April  9, 1896, 
dismissing  their  protest  filed  December  24,  1895,  against  the  issue  of 
patent  to  M.  H.  Ocbsner  and  Frank  B.  Klock  for  their  lode  mining 
claim,  survey  No.  5786,  embracing  tlie  Grouse,  Nichols,  Michael,  Salina, 
St.  Jacobs,  Fryer  Hill,  Union  Bank,  Nelson,  Lumsden,  Brink,  Clark, 
Hopkins,  Charles  and  Silver  Cave  lode  locations,  Leadville,  Colorado, 
land  district.  Your  said  decision  also  dismissed  the  protest  of  N.  N. 
Eobertson  and  George  S.  Curtis;  and  their  appeal  therefrom  was  dis- 
missed by  the  Department  on  February  13, 1897  (unreported). 

Application  for  patent  to  this  entire  group  of  fourteen  lode  locations 
was  filed  on  September  2,  189);  notice  thereof  was  published  from 
September  4,  to  November  5, 1891,  inclusive;  and  entry  No.  3993  was 
made  therefor  on  December  14, 1895.  It  appearing  that  the  discovery 
shaft  of  the  St.  Jacobs  location  was  on  ground  excluded  from  the  entry, 
and  the  applicants  electing  not  to  comply  with  the  requirement  of  your 
office  in  the  premises,  the  entry  was  formally  canceled  as  to  that  location 
on  August  17, 1896. 

The  protest  alleges,  among  other  things,  that  protestants  are  the 
owners  of  a  great  portion  of  the  premises  claimed  by  the  applicants 
for  patent,  such  portion  being  embraced  in  the  Blackbird,  Yerhofstad 
and  Sam  Raudle  lode  claims;  that  there  was  no  discovery  by  applicants 
or  their  grantors  of  any  lode  or  vein  in  place  bearing  mineral  upon  any 
one  of  the  group  of  locations  first  above  indicated;  that  the  discovery 
shafts  upon  these  locations  were  not  sunk  to  the  depth  of  ten  feet,  nor 
were  notices  of  the  locations  posted  thereon;  that  the  annnal  assess- 
ment work  had  not  been  done  on  any  one  of  these  locations  for  any 
year  since  location,  and  that  applicants  had  not  expended  $500  for 
labor  or  improvements  ui)on  any  one  of  the  said  locations  nor  upon  the 
entire  claim.  Your  office  considered  the  allegations  of  the  protest  in 
detail  and  in  its  said  decision  held  that  the  showing  made  by  the  prot- 
estants did  not  warrant  a  hearing,  and  so,  as  already  stated,  dismissed 
the  protest.    The  appeal  assigns  several  errors  of  law  and  of  fact. 

Numerous  affidavits,  pro  and  con,  have  been  filed  by  protestants  and 
applicants,  going  to  each  of  the  above  allegations,  since  the  decision  of 
your  office.  There  have  also  been  filed  the  field  notes  and  plat  of  an 
amended  survey  of  the  claim  as  now  constituted,  made  in  April,  1896, 
under  the  supervision  of  the  United  States  surveyor-general  for  Colo- 
rado, and  approved  by  him  on  September  11, 1896;  also  two  additional 
certificates  of  the  said  surveyor-general  as  to  improvements,  dated 
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September  II,  1896,  and  February  15,  1898,  respectively.  Tbe  first 
official  survey  of  tbe  entire  claim,  which  then  included  the  St.  Jacobs 
location,  was  made  in  December,  1889,  the  several  locations  haviii<: 
been  made  in  June,  1888.  The  field  notes  of  this  survey  show  specific 
ally  that  there  was  then  a  discovery  shaft  ten  feet  deep  on  each  loca- 
tion. The  first  certificate  of  the  surveyor  general  as  to  improvements, 
and  the  only  one  on  file  when  the  entry  was  allowed,  is  dated  May  23, 
1890,  certifies,  in  the  usual  form,  to  an  exi>enditure  of  ?»500  on  the 
claim,  and  that  the  improvements  consist  of  eighteen  shafts.  A  ^coud 
certificate  of  the  surveyor-general,  dated  January  31,  1890,  shows  that 
the  improvements  on  the  claim  consist  of  nineteen  shafts  valued  at 
$3,040,  two  eighty-horse  power  boilers,  a  fifteen -horse-power  hoister, 
and  a  building  to  enclose  them,  valued  at  $4,000,  making  a  totsil 
expenditure  of  87,040.  It  is  further  certified  therein  that  one  of  these 
shafts,  which  is  on  the  Salina  location,  one  hundred  and  forty  feet  deep, 
timbered,  and  valued  at  8-,oOO,  was  not  credited  to  the  applicants  in 
the  former  certificate  for  the  reason  that  the  ownership  thereof  was 
then  in  dispute,  and  tliat  such  ownership  is  now  '<  settled  and  concluded 
to  the  claimants  herein;'' and  also  that  the  first  one  hundred  feet  of 
this  shaft,  value  $1,5(M),  was  sunk  prior  to  August  1, 1891. 

The  field  notes  of  the  amended  survej'  show  eighteen  shafts  on  tlie 
claim,  and  other  improvements  consisting  of  building,  boilers  and 
hoister,  as  above  mentioned.  The  timbered  shaft  on  the  Salina  loca- 
tion was  then  two  hundred  and  fifty  feet  deep  and  valued  at  $5,<»(Ki. 
The  total  valuation  of  improvements  at  that  time  was  $9,ol0.  The 
certificate  of  the  surveyor- general  dat^d  September  11,  1890,  which  is 
the  third  filed  in  the  case,  is  in  the  regular  form,  to  the  effect  that 
$500  have  been  expended  in  labor  or  improvements  on  the  claim  and 
that  I  he  improvements  consist  of  the  eighteen  shafts,  building,  boilers, 
and  hoister,  as  set  out  in  the  field  notes.  The  certificate  of  February 
15, 1898,  shows  a  total  expenditure  of  $12,510  on  the  claim,  credited  to 
eighteen  shafts  and  the  other  improvements  already  repeatedly  men- 
tioned. The  timbered  shaft  on  tbe  Salina  had  then  reached  a  depth 
of  three  hundred  and  seventy  feet  and  was  valued  at  $8,000.  It  is  also 
certified  therein  concerning  this  shaft: 

This  shaft  last  described  is  ho  located  and  has  been  sunk  to  be  used  for  drainage 
and  develo])meut  of  the  entire  claim.  It  is  situated  near  the  lowest  portion,  geo- 
loj^ically,  of  the  claim  and  by  thus  draining  the  entire  claim,  it  tliereby  enables  the 
veins  of  each  location  to  be  economically  and  advantageously  developed  and  worked 
to  a  great  depth,  the  work  in  said  shaft  being  credited  pro  rata  to  each  location 
embraced  herein. 

The  same  language,  in  substance,  as  to  the  situation  of  this  shaft 
and  its  use  and  adaptability  for  draining  the  entire  claim  is  found  in 
the  amended  field  notes  and  in  the  certificate  of  January,  1896. 

The  adaptability  of  this  shaft  for  draining  and  otherwise  aiding  in 
the  development  of  the  claim  as  a  whole,  is  controverted  in  afiidavits 
filed  by  protestants.    On  the  other  hand,  affidavits  filed  by  the  appli- 
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cants  support  the  field  notes  and  certificates  of  the  surveyor  general. 
The  evidence  convinces  the  Department,  however,  of  the  good  faith  of 
the  applicants.  Whether  this  shaft  shall  aid  in  the  developnieut  of  the 
entire  claim  to  the  extent  applicants  now  assert,  or  not,  it  is  not  denied 
that  they  have  expended  their  money  in  sinking  the  shaft.  Civil 
engineers  and  persons  experienced  in  mining  operations  may  honestly 
differ  as  to  the  probable  results  to  be  had  from  a  plan  of  development, 
and  these  may  be  involved,  as  is  often  the  case  in  such  operations, 
in  considerable  uncertainty,  but  if  money  or  labor  is  expended  in  good 
faith,  in  furtherance  of  the  plan,  the  Department  will  not  look  beyond 
the  fact  of  such  expenditure. 

It  is  shown  aflirmatively,  in  affidavits  tiled  by  the  applicants,  that 
silver  ore  assaying  from  three  to  twelve  ounces  per  ton  has  been  found 
in  the  discovery  shafts  of  the  various  locations  now  comprising  the 
said  claims.  This  is  sufficient  upon  that  point,  in  the  absence  of  any 
adverse  claim  or  any  claim  by  a  party  asserting  the  land  to  be  of  a 
different  character  from  that  under  which  applicants  seek  title  thereto. 
See  Tain  et  al.  r.  Story,  21  L.  D.,  440. 

The  general  allegation  in  the  protest  that  notices  of  location  were 
not  ported  on  the  several  locations  embraced  in  the  claim,  is  without 
corroboration  in  the  affidavits  filed  in  support  thereof.  Such  notices, 
presumably  required  by  the  local  laws  or  regulations,  are  among  the 
initial  steps  in  the  location  of  a  mining  claim,  and  are  at  most  for  a 
temporary  purpose  only.  While  there  is  no  showing  on  this  point  in 
the  applicant's  proof,  still,  it  is  not  shown  by  protestants  to  be  a  matter 
of  material  importance  in  this  case.  In  the  absence  of  such  latter 
showing  it  must  be  presumed  that  the  local  laws  and  regulations  have 
been  complied  with. 

Relative  to  annual  ex])enditure  or  assessment  work  upon  each  of  said 
locations  prior  to  entry  of  the  claim,  applicant's  proof  shows  that  affi- 
davits to  the  effect  that  such  expenditure  or  work  had  been  made  or 
done  by  applicants  or  their  grantors  for  the  years  1889  and  1890  were 
duly  filed,  that  such  expenditure  was  made  for  each  location  save  the 
Fryer  Hill  (the  omission  of  that  name  from  the  affidavit  being  probably 
due  to  inadvertence)  for  the  years  1891  and  1892,  and  that  good  faith 
notices,  in  lieu  of  annual  expenditure,  covering  each  location,  for  the 
years  1893  and  1894,  were  duly  filed  pursuant  to  the  provisions  of  the 
acts  of  November  3,  1893  (28  Stat.,  6),  and  July  18, 1894  (28  Stat.,  114). 
These  notices  would  seem  to  be  sufficient,  upon  the  question  of  annual 
expenditure,  to  have  justified  the  allowaiice  of  the  entry. 

Among  the  affidavits  filed  by  protestants  subsequent  to  the  decision 
of  your  office,  is  one  tending  to  show  that  Albert  J.  Kupp,  who,  as  the 
duly  authorized  attorney  in  fact  of  the  applicants  for  patent,  nmde  the 
affidavit  that  plat  and  notice  remained  posted  on  the  claim  during 
the  time  required  by  law,  was  not  in  the  State  of  Colorado  during  that 
time.^lt  is  not  necessary  to  discuss  at  length  here  the  effect  of  this 
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charge.  It  goes  to  a  qaestioD  Dot  raised  by  the  protest  and  not  oon- 
siclered  by  yoar  office.  It  furnishes  no  groaud  for  a  direction  by  the 
Department  that  a  hearing  be  ordered.  If  you  shall  deem  the  affidavit 
of  Bupp  insufficient  upon  the  point  of  continuous  i>o8ting  of  notice, 
you  will  call  upon  the  applicant  for  additional  evidence  in  the  premises. 
Applicant's  proof  satisfactorily  shows  that  such  notice  was  duly  posted 
on  September  1, 1891. 

The  affidavits  filed  by  protestants  have  been  carefully  examined  and 
considered.  In  the  face  of  the  strong  affirmative  proof  made  by  the 
applicants  covering  all  the  points  embraced  in  the  protest,  with  the 
apparently  immaterial  exception  aforesaid,  the  Department  does  not 
think  the  showing  by  the  protestants  justifies  the  ordering  of  a  hear- 
ing. The  Department  is  of  the  opiuion  that  the  applicants  have  Id 
good  faith  complied  with  the  essential  requirements  of  the  mining 
laws,  and  the  protest  is  therefore  dismissed.  This  conclusion  renders 
it  unnecessary  to  consider  the  appellant's  motion  to  dismiss  the  appeal. 

The  decision  of  your  office  is  affirmed. 


COMMUTATION  OF  lIOMESTEAl>-ACT  OF  .lUNE  3,  189«. 

ClEOULAB.* 

Acting  CommisHioner  Best  to  Registers  and  Receivers^  July  9j  1896, 

Gentlemen  : 

Your  attention  is  invited  to  the  act  of  Congress,  approved  June  3. 
1890  (29  Stat.,  197),  entitled  "An  act  relating  to  commutations  ot 
homestead  entries,  and  to  confirm  such  entries  when  commntatiou 
proofs  were  received  by  local  land  officers  prematurely,''  a  copy  of 
which  is  hereto  annexed. 

The  first  section  of  the  act  provides  for  the  confirmation  of  cash 
entries  based  on  commutation  proofs  made  under  section  2301,  Eevised 
Statutes,  as  amended  by  section  G  of  the  act  of  March  3, 1891  (20  Stat., 
1095),  where  at  least  six  months'  actual'residence  prior  to  commutation 
has  been  shown  and  there  is  no  objection  to  the  entry  except  that 
fourteen  months'  compliance  with  the  homestead  law  after  the  date  of 
entry  has  not  been  shown. 

The  cases  now  pending  in  this  office,  coming  under  the  provisions  of 
the  act,  where  tlie  cash  certificate  has  not  been  canceled,  will  be  taken 
up  for  consideration  without  application  by  the  parties  in  interest. 

Where  the  cash  certificate  in  a  case  coming  within  the  provisions  of 
the  statute  has  been  canceled,  it  will  be  necessary  for  the  parties  in 
interest,  if  they  desire  the  reinstatement  of  the  same  and  the  confirma- 
tion of  the  entry,  to  file  in  the  proper  district  land  office  an  application 
for  such  action.    You  will  forward  the  application  to  this  office  for  con- 

*  Not  heretofore  reported; 
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siileratioii,  accoinpaiiiecl  by  a  full  report  as  to  the  status  of  the  tract  of 
land  embraced  iu  the  entry,  the  coatirniatiou  of  which  is  desired. 

The  second  section  of  the  act  niodities  the  provisions  of  section  2301, 
Revised  Statutes,  as  amended  by  the  act  of  March  3, 1S91.  (supra),  so 
as  to  permit  the  commutation  of  homestead  entries  upon  a  showing  of 
fourteen  months'  compliance  with  the  homestead  law  after  the  date  of 
Heiilementj  instead  of  after  the  date  of  entryy  as  formerly  required. 
Constructive  residence  from  the  date  of  the  entry  will  be  recognized 
where  settlement  is  made  and  residence  established  within  six  months 
thereafter. 

The  provisions  of  said  section  2  are  not  intended  to  change  existing 
special  laws  which  permit  commutations  in  less  than  fourteen  months, 
but  are  applicable  only  in  cases  where  the  commutation  is  made  under 
the  general  homestead  laws. 

Approved : 

Hoke  S^iith, 

Secretary. 


(Public— No.  173.) 

AN  ACT  relating  to  couimiitatioiis  of  homestead  on  tries,  nnd  to  contirm  such  eiitries 
wLcu  coniniutatiou  proofs  were  received  by  local  laud  officers  prematurely. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  whenever  it  shall  appear 
to  the  Commissioner  of  the  General  Land  Oftice  that  an  error  has  here- 
tofore been  made  by  the  officers  of  any  local  land  office  in  receiving 
premature  commutation  i)roofs  under  the  homestead  laws,  and  that 
there  was  no  fraud  practiced  by  the  entryman  in  making  such  proofs, 
and  final  payment  has  been  made  and  a  final  certificate  of  entry  has 
been  issued  to  the  entryman,  and  that  there  are  no  adverse  claimants 
to  the  land  described  in  the  certificates  of  entry  whose  rights  originated 
prior  to  making  such  final  proofs,  and  that  no  other  reason  why  the 
title  should  not  vest  in  the  entryman  exists  except  that  the  commuta- 
tion was  made  less  than  fourteen  months  from  the  date  of  the  homestead 
settlement,  and  that  there  was  at  least  six  inonths'  actual  residence  in 
good  faith  by  the  homestead  entryman  on  the  land  prior  to  such  com- 
mutation, such  certificates  of  entry  shall  be  in  all  things  confirmed  to 
the  entryman,  his  heirs,  and  legal  representatives,  as  of  the  date  of 
such  final  certificate  of  entry  and  a  patent  issue  thereon;  and  the  title 
so  patented  shall  inure  to  the  benefit  of  any  grantee  or  transferee  in 
good  faith  of  such  entryman  subsequent  to  the  date  of  such  final 
certificate:  Provided,  That  this  act  shall  not  apply  to  commutation  and 
homestead  entries  on  which  final  certificates  have  been  issued,  and 
which  have  heretofore  been  canceled  when  the  lands  made  vjvcant  by 
such  cancellation  have  been  reentered  under  the  homestead  act. 
12209— VOL  2G 35 


546  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

Sec.  2.  That  all  cominutatious  of  boincstead  entries  shall  be  allowed 
after  the  expiration  of  fourteen  mouths  from  date  of  settlemeut. 

Skc.  3.  That  all  acts  and  parts  of  acts  in  conflict  with  any  of  the 
provisions  of  this  act  are  herebj'  repealed. 

Sec.  4.  That  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval. 

Approved  June  3, 1896. 


It-fVILROAD  GRANT- WAGON  ROAD  GRANT— WITHDRAWAL. 

Oregon  and  California  R.  R.  Co.  v.  Willamette  Valley  and 

Cascade  Mt.  Wagon  Road  Co. 

a  withdrawal  of  lands  for  indemnity  purposes  nuder  the  grant  to  the  Oregon  anil 
California  R.  R.  Co.  is  in  violation  of  the  statnte  making  the  grant  to  s^aid 
company,  and  no  bar  to  the  subsequent  withdrawal  for  the  benefit  of  the  wagon 
road  grant  made  by  the  act  of  July  5,  1866,  and  during  the  existence  of  iho 
latter  withdrawal  the  lands  embraced  therein  are  not  subject  to  selection  nnder 
the  railroad  grant. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  Y.  D.)  April  21,  1898.  (E.  F.  B.) 

The  lands  in  controversy,  to  wit :  tbe  NW.  \  of  the  NB.  \  and  tlie  NE. } 
of  the  N  W.  i  of  See.  29,  tbe  N.  ^  of  the  SE.  J,  the  NE.  \  of  the  SW.  \  and 
the  N.  J  of  Sec.  35,  T.  14  S.,  li.  1  E.,  Eoseburg,  Oregon,  are  within  tbe 
indemnity  limits  of  the  grant  to  the  Oregon  and  California  Kailroad 
-Company,  made  by  the  act  of  July  25,  1866  (14  Stat.,  239),  and  are 
anchided  within  the  limits  of  a  withdrawal  ordered  for  the  benefit  of 
«aid  company  by  letter  of  your  office  of  April  7, 1870.  They  are  also 
within  the  limits  of  the  withdrawal  for  the  benefit  of  the  Willamette 
Valley  and  Cascade  Mountain  Wagon  Hoad  Company,  under  the  grant 
made  by  the  act  of  July  5, 1866  (14  Stat.,  89),  ordered  by  letter  of  yonr 
oflBce  of  June  2, 1871. 

Said  lands  were  selected  by  the  California  and  Oregon  Railroad 
Company  as  indemnity,  J)ecember  27,  1895,  per  list  56,  and  said  selec- 
tion was  held  for  cancellation  by  your  office  by  letter  of  April  14, 1896, 
-upon  the  ground  of  conflict  with  the  rights  of  the  wagon  road  company, 
from  which  decision  the  railroad  company  appealed. 

The  controlling  question  in  this  case  is  as  to  the  validity  of  tbe 
withdrawal  of  April  7,  1870,  made  for  the  benefit  of  the  railroad 
<iompany. 

If  the  grant  contains  no  prohibition  against  the  right  of  witbdrawal, 
the  exercise  of  such  right  by  tbe  executive  would  have  the  effect  to 
reserve  the  lands,  altbough  such  witbdrawal  might  not  have  beea 
contemplated  by  tbe  grant;  but  tbe  Department  has  held  that  the  sixth 
section  of  tbe  act  making  tbe  grant  to  tbe  Northern  Pacific  Bailroad 
prohibits  the  exercise  of  such  authority,  and  a  withdrawal  made  in 
violation  of  such  statutory  provision  is  without  effect,  except  as  notice 
-of  the  limits  witbin  which  tbe  companj*^  may  make  its  indemnity  selec- 
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tioDs.  Northern  Pacific  R.  R.  Co.  v.  Miller,  7  L.  D.,  100;  game  v,  Jennie 
L.Davis, 39  L.D.,87. 

The  grant  to  the  Oregon  and  California  Railroad  Company  contains 
a  provision  similar  to  the  grant  to  the  ^Northern  Pacific  Railroad  Com- 
pany, and  forbids  the  withdrawal  of  lands  for  indemnity  purposes. 
Central  Pacific  R.  R.  Co.  v.  Engram,  7  L.  D.,  240;  Central  Pacific  R.  R. 
Co.  V.  Hawkins,  20  L.  D. .,  123. 

The  withdrawal  for  the  railroad  company  being  unauthorized  and 
without  effect,  said  lands  were,  at  the  date  of  withdrawal  for  the  benefit 
of  the  wagon  road  company,  subject  to  such  withdrawal,  which  took 
effect  immediately  upon  receipt  of  notice  at  the  local  office,  and  reserved 
the  lands  for  the  benefit  of  the  last  named  company. 

It  appears  that  the  Willamette  Valley  and  Cascade  Mountain  Wagon 
Road  Company  applied  to  select  the  N  W.  J  of  the  NE.  J  and  the  NB.  J 
of  the  NW.  i  of  said  Sec.  29,  February  8,  1896,  which  application  was 
rejected  on  account  of  conflict  with  said  selection  of  the  Oregon  and 
California  Railroad  Company. 

The  decision  of  your  office,  holding  for  cancellation  the  selections 
made  by  the  railroad  company  in  said  list  56,  is  affirmed  as  to  all  lands 
therein  which  were  selected  by  the  wagon  road  company  prior  to  March 
10, 1808  (Willamette  Valley,  etc.  v,  Brnner,  26  L.  D.,  356),  when  the 
withdrawal  for  the  benefit  of  the  wagon  road  company  was  revoked; 
but  the  selections  by  the  railroad,  of  lands  in  list  56,  not  selected  by 
the  wagon  road  company  prior  to  March  10, 1898,  and  not  at  that  date 
embraced  in  pending  applications  to  select  by  the  wagon  road  company, 
will  be  examined  without  reference  to  the  withdrawal  for  the  wagon 
road  company. 


ISTeilson  v.  Central  Pacific  R.  R.  Co.  et  ai. 

Motion  for  review  of  departmental  decision  of  February  21,  1898, 
26  L.D.,  252,  denied  by  Acting  Secretary  Ryan,  April  21,  1898. 


TIMBER  CULTrRE   ENTRY-EQUITABLE   ACTIOX. 

Alvin  Law. 

A  timber  culture  entry  allowed  prior  to  the  expinitiou  of  the  statutory  period  of 
cultivation,  may  be  equitably  confirmed,  in  the  absence  of  any  adverse  claim, 
where  it  appears  that  alter  the  issuance  of  final  certificate  the  land  was  con- 
veyed to  another  for  value  and  without  notice  of  the  defect  in  the  finfil  proof, 
and  snbseqnent  compliance  with  the  law  in  the  matter  of  cultivation  duly 
appears. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Ai)ril  21j  1898.  (L.  L.  B.) 

Alvin  Law  has  appealed  from  your  office  decision  of  March  30, 1896, 
denying  his  application  to  relieve  from  suspension  the  timber-culture 
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entry  of  Samuel  Mason  made  May  25,  1885,  for  the  SE.  J  of  Sec.  34, 
T.  9  S.,  E.  23  W.,  Colby,  Kansas,  upon  which  final  proof  was  made  aud 
final  certificate  issued  June  18, 1890,  and  praying  that  patent  may  issue 
for  the  land  embraced  therein. 

The  facts  are  clearly  and  concisely  stated  in  your  said  office  decision, 
and  for  convenience  are  here  transcribed: 

On  May  23, 1885,  Samuel  Mason  made  timber-culture  eutry  No.  10241,  for  the  SE.  i, 
Sec.  34,  T.  9  S.,  R.  23  W. 

On  June  18,  1890,  a  little  more  than  five  years  from  date  of  entry,  he  made  fiual 
proof  (under  the  act  of  June  14,  1878),  which  proof  was  premature  by  about  three 
years  as  ])roof  cannot  be  made,  under  the  act  mentioned,  in  less  than  eight  yean) 
trom.  date  of  entry.  However,  final  certificate  No.  638  was  erroneously  issued  there- 
upon by  the  local  office  June  20,  1890. 

It  was  shown  in  the  proof  that  the  entryman  did  not  plant  any  timber,  but  had 
cultivated,  protected,  and  kept  in  a  healthy  growing  condition  up  to  the  date  of  bis 
proof,  or  for  years  five  and  twenty-seven  days,  7,620  trees  that  had  been  planted  on 
ten  acres  of  said  tract  by  a  former  entryman  who  had  relinquished  his  rights  in  Ibe 
tract  just  prior  to  the  date  of  Mason's  entry. 

In  view  of  the  proof  being  prematurely  made,  this  office  (^letter  '^C  "),  on  Septem- 
ber 23,  1890,  rejected  it  and  allowed  said  certificate  to  stand  subject  to  new  pnwf  to 
be  made  at  the  proper  time;  of  which  action  Mason  was  duly  notified.  As  he  did  uot 
appeal  therefrom,  the  action  of  this  office  rejecting  the  proof,  became  fiual  (letter 
"G^')  January  28,  1892.  The  final  certificate,  as  before  stated,  was  allowed  to  stand 
subject  to  new  proof  to  be  made  at  the  proper  time. 

1  am  now  in  receipt  of  the  application  of  Alvin  Law  (transmitted  with  the  regis- 
ter's letter  of  January  25,  1896),  who  claims  to  be  the  owner  of  said  tract,  aud  ahks 
that  the  entry  be  relieved  from  suspension  and  passed  to  patent. 

Law  sets  up  in  his  affidavit  that  he  has  been  acquainted  with  said  tract  for  the 
past  sixteen  years;  that  during  the  years  1890,  1891,  1892  and  1893,  tliere  was  grow- 
ing thereupon  at  least  ten  acres  of  living  and  thrift j'  trees;  that  there  was  growing 
upon  each  acre  of  said  ten  acres  at  least  seven  hundred  and  fifty  living  and  thrifty 
trees,  and  that  said  frees  had  been  growing  at  least  eight  years  ])rior  to  May  23, 1H93; 
that  they  were  planted  and  cultivated  in  accordance  with  the  timber-culture  laws; 
that  there  are  eighty  acres  of  said  tract  under  a  good  and  excellent  state  of  cultiva- 
tion, seventy-two  acres  of  which  were  cropped  to  corn  during  the  year  1895;  that 
there  are,  with  other  iniprovements  thereupon,  a  good  well,  and  a  good  one-story 
frame  house  with  akitclien  attached;  that  aft<T  said  Mason,  the  entryman,  nuule  bis 
final  proof,  lie  conveyed  the  tract  to  one  George  W.  Callison,  on  September  15,  189i), 
who  afterwards  conveyed  it  to  Margaret  J.  Wormald,  and  she,  subsequently,  conveywl 
it  to  applicant,  who  claims  to  have  had  no  knowledge  at  the  time  of  his  purchase 
thereof  that  said  entry  had  been  suspended;  that  he  is  ignorant  of  the  whereabouts 
of  the  entry^man.  Mason,  he  ''having  left  the  country  in  the  year  1891,'' and  haH  not 
been  scon  or  hoard  from  since.  Applicant  asks  that  the  entry,  under  the  oircniu- 
stances,  be  passed  to  patent. 

IJy  letter  "G  ''  of  July  20,  1895,  this  office,  in  response  to  a  letter  of  H.  J.  Harwi. 
who  was  then  acting  as  attorney  in  the  matter  for  applicant,  held  that  the  proof 
required  can  be  furnished  only  by  the  entryman,  his  heirs,  or  legal  representatives; 
that  this  office  is  not  authorized  by  law  to  accept  proof  oflered  by  the  **  transferee'' 
of  a  timber-culture  entry  where  compliance  with  the  law  was  not  shown  by  the 
entryman,  as  in  this  case;  that  the  local  officers  had  no  authority  lo  accept  the 
proof  ottered  by  Mason,  inasmuch  as  the  act  of  June  14,  1878  (20  Stat.,  113),  pro- 
vides that  no  final  certificate  shall  be  given,  or  patent  issued,  for  the  land  so  entere<l 
Utttil  the  expiration  of  eight  years  froui  date  of  such  entry,  that  Mason  was  not, 
therefore,  in  a  position  to  transf-r  the  land  entered  by  him,  and  the  "transferee" 
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gained  nothing  by  the  attempted  transfer;  tbat  wLile  Law  may  Lave  acted  in  good 
faith,  the  records  of  thi5  local  office,  and  the  provisions  of  the  laws  relating  to 
timber-culture  entries,  were  open  to  his  inspection  and  should  have  put  him  on  his 
guard;  tbat  the  proof  required  must  be  furnished  by  the  proper  party  as  stated 
above. 

From  the  foregoing  it  appears  that  the  transferee  and  the  govern- 
ment  are  the  only  parties  in  interest:  that  the  requirements  of  the  law 
as  to  the  culture  and  growth  of  trees  have  at  this  date  been  fully  com- 
plied with,  and  that  the  applicant  is  an  innocent  purchaser  for  value 
and  without  any  actual  notice  of  the  defect  in  Mason's  final  proof; 
that  all  transfers  of  the  claim  wore  made  after  final  certificate  was 
issued,  and,  presumably,  upon  the  evidence  furnished  by  such  certifi- 
cate that  the  law  had  been  complied  with. 

Rule  33,  appertaining  to  the  Board  of  Equitable  Adjudication,  pro- 
vides that — 

All  homestead  and  timber-culture  entries  in  which  good  faith  appears,  and  a  suli- 
stantial  compliance  with  law,  and  in  which  there  is  no  adverse  claim,  but  in  which 
full  compliance  with  law  was  not  effected,  or  final  proof  made,  within  the  period 
prescribed,  or  residence  establishod  on  the  land,  in  homestead  entries,  within  the 
time  fixed  therefor  by  statute,  or  official  regulation  -bjised  thereon,  and  in  which 
such  failure  was  caused  by  ignorance  of  the  law,  by  accident  or  mistake,  by  sick- 
ness of  the  ptarty  or  his  family,  or  by  any  other  obstacle  which  he  could  not  control, 

may  be  referred  to  the  Board  for  equitable  action. 

The  "  good  faith  "  of  the  petitioner  is  shown  here  and  a  ''  substantial 
compliance  with  law,"  although  a  "full  compliance  with  law  was  not 
effected"  when  final  certificate  was  issued,  because  the  entryman  had 
shown  only  five  years'  cultivation  when  eight  years'  was  required,  and 
"such  failure  was  caused  by  ignorance  of  the  law,"  or  "by  mistake,-' 
or  both. 

This  Department  is  clearly  of  the  opinion  that  the  entry  should  be 
referred  to  the  Board  of  Equitable  Adjudication  with  the  recommenda- 
tion that  it  be  passed  to  patent;  which  is  accordingly  done. 

The  decision  appealed  from  is  modified  to  this  extent. 


SECOND  HOMESTEAD  ENTRY -ACT  OF  DECEMBER  «f),  1801. 

Patrick  11.  Gutiirey. 

The  right  to  make  a  second  homestead  entry  under  the  act  of  December  29,  1894, 
wiU  not  be  defeated  by  the  fact  that  the  entryman  sohl  the  improvements  on 
the  land  covered  by  his  first  entry,  and  relinquished  his  claim  thereto,  where  it 
appears  that,  on  account  of  a  protracted  drought,  such  action  was  made  necessary 
to  secure  the  means  of  subsistence. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  Ajml  21,  1898.  (H*.  G.) 

Patrick  H.  Gnthrey  maile  homestead  entry  for  the  NE.  J  of  Sec.  18, 
T.  18  N.,  E.  3  E.,  I.  M.,  Angust  9, 1889,  which  he  relinqnished  Xovem- 
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ber  22, 1889.  He  made  application  June  22, 1895,  to  enter  the  SW.  \  of 
the  SE.  J  of  Sec.  18,  lots  1  and  2  of  Sec.  19,  and  lot  4  of  Sec.  20,  T.  20  X., 
E.  9  E.,  as  a  second  homestead  entry,  which  was  transmitted  by  the 
local  office  to  your  office. 

On  December  21,  1895,  your  office  held  that  the  reasons  given  in  sup- 
port of  this  application  for  a  second  entry  and  for  relinquishiug  the 
first  entry  and  abandoning  the  tract  thereby  covered,  were  insufficient, 
and  rejected  the  application  therefor.  No  appeal  was  taken  from  this 
decision  and  it  was  declared  final  and  the  case  closed. 

On  January  23, 189(3,  Guthrey  made  application  to  enter  as  a  home- 
stead the  S.  i  of  the  S  W.  J  of  Sec.  17,  and  the  NE.  J  of  the  SW.  J  of  Sec. 
17,  and  lot  4  in  Sec.  20,  T.  20  N.,  R.  9  E.,  within  the  limits  of  the  land 
district  at  Perry,  Oklahoma.  This  application  was  apparently  intended 
as  an  application  for  a  second  entry,  but  makes  no  showing  as  to  the 
former  entry  except  that  Guthrey  had  made  a  homestead  entry  in  Payne 
county,  Oklahoma,  in  1889,  but  never  iierfected  title  to  said  tract,  and 
that  he  was  at  the  time  of  making  such  application  an  actual  settler 
on  the  tract  applied  for  as  a  second  entry. 

On  March  13,  1896,  this  application  was  transmitted  by  the  local 
office  to  your  office,  together  with  a  number  of  subsequent  applications 
to  enter  tracts  embracing  wholly  or  in  part  the  ivav.t  which  Guthrey 
had  applied  to  enter  and  which  were  severally  suspended  to  await 
action  upon  his  prior  application  to  enter. 

On  June  12,  1890,  your  office  rejected  this  application,  stating  that 
Guthrey  had  made  no  showing  whatever  therein  as  to  his  former  entry 
and  also  for  the  same  reasons  set  forth  in  the  former  decision  of  yonr 
office  of  December  21, 1895,  which  rejected  his  first  application  to  make 
second  entry. 

Upon  appeal  to  this  Department  Guthrey  for  the  first  time  presents 
a  formal  application  to  make  second  entry  of  the  tract  applied  for 
by  him. 

This  showing  is  made  upon  affidavits  of  himself  and  others,  and  it 
appears  therefrom  that  his  reasons  for  renewing  his  application  for 
second  entry  are  that  the  land  embraced  in  his  first  application  there- 
for was  not  properly  described  or  covered  therein  and  that  he  was 
advised  by  counsel  to  abandon  his  first  application  and  not  to  appeal 
from  the  adverse  decision  of  your  office  thereon  but  to  make  a  second 
application  correctly  describing  and  embracing  all  the  land  that  he 
desired  to  enter;  that  Guthrey  is  a  resident  upon  the  tract  now  applied 
for  and  has  made  valuable  improvements  thereon  for  the  purpose  of 
making  it  a  home;  that  these  improvements  include  a  house,  stable 
and  henhouse,  the  breaking  of  twenty-five  acres  and  the  planting  of 
twenty  acres  of  corn  and  five  acres  of  cotton;  and  that  no  other  per- 
son has  resided  upon  the  tract  or  attempted  to  make  improvements 
thereon  except  one  James  McCulver,  who  remained  there  only  for  a  few 
weeks  and  made  no  improvements  thereon. 
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Gutlirey  states  tbat  the  tract  wliieli  he  originally  eutered,  which  ia 
situated  some  distance  from  the  tract  now  applied  for,  was  settled  upon^ 
inhabited  and  improved  by  him  for  the  period  of  about  one  year;  that 
the  improvements  consisted  of  a  good  frame  house  of  three  rooms,  the 
enclosure  of  a  pasture  containing  about  ten  acres,  the  plowing  and 
attempting  to  cultivate  from  eighteen  to  twenty  acres,  the  planting  of 
a  number  of  fruit  trees  and  the  building  of  a  pond  for  the  purpose  of 
securing  water  for  live  stock;  that  he  made  the  entry  in  good  faith  for 
the  purpose  of  securing  a  home,  and  not  for  trade  or  speculation;  that 
during  the  year  of  entry  and  the  following  year  his  financial  condition 
was  extremely  poor,  and  his  only  means  of  support  came  to  him  from  his 
daily  labor;  that  during  those  seasons  a  severe  drought  prevailed  in  that 
territory  and  that  his  condition  and  that  of  other  people  of  the  county 
wherein  the  land  entered  is  situated  was  such  as  to  compel  them  ta 
accept  the  aid  extended  to  them  by  the  government;  that  he  was  with- 
out means  with  which  to  cultivate  and  improve  the  tract,  without  seed 
and  the  means  of  procuring  it,  and  owing  to  the  extreme  poverty  of 
the  people  in  the  vicinity  he  was  unable  to  secure  employment  to  sup- 
port himself  in  that  locality;  that  he  had  no  friends  or  relatives  in  that 
vicinity  to  whom  he  could  apply  tor  aid  or  support;  and  owing  to  these 
circumstances,  he  sold  his  improvements  at  a  considerable  sacrifice  and 
relinquished  his  homestead  entry. 

The  application  is  made  apparently  under  the  act  of  December  29,. 
1894  (28  Stat.,  599),  which  permits  second  entries  in  certain  enumerated 
cases  which,  under  the  act  of  March  2,  1889  (25  Stat.,  854),  thereby 
amended,  are  made  sufficient  reasons  for  the  granting  of  leaves  of 
absence  to  settlers.  These  are  where  the  settler  by  reason  of  a  total  or 
partial  destruction  or  failure  of  crops,  sickness  or  other  unavoidable 
casualty,  is  unable  to  secure  a  support  for  himself  or  those  dependent 
upon  him,  from  the  lands  settled  upon.  The  application  for  such  entry 
is  governed  by  the  regulations  contained  in  the  departmental  circular 
of  March  23, 1895,  (20  L.  D.,  432),  wherein  the  method  of  procedure  i& 
minutely  prescribed.  It  was  not  observed  in  this  case,  as  the  applica- 
tion should  have  been  addressed  to  the  local  office,  setting  forth  the 
reasons  for  making  it,  and  following  the  form  and  method  prescribed 
in  the  circular.  The  only  application  made  was  one  for  a  homestead,, 
which  contained  the  statement  that  the  applicant  had  made  a  former 
entry,  but  which  did  not  furnish  the  data  required  by  the  departmental 
circular. 

However,  your  office  was  advised  of  the  fact  of  former  entry  by  the 
papers  in  the  case  which  contained  the  first  application  for  a  second 
entry,  and  which  appears  to  have  been  orderly  made,  but  which  wa* 
rejected  by  your  office  and  abandoned  by  the  applicant,  and  this  api)li- 
cation  sets  forth  substantially  the  grounds  contained  in  the  second  and 
present  application  for  a  second  entry.  Under  the  circumstances,  and 
as  no  prior  adverse  rights  intervened  at  the  time  of  the  formal  appli- 


552  DECISIONS    RELATING    TO   THE    PUBLIC    LANDS. 

cation  to  enter  tbe  land  wliieli  called  attention  to  a  former  entry,  the 
application  will  be  considered,  altliongli  not  orderly  presented. 

The  rule  is  under  the  general  act  of  December  20,  1894,  relating  to 
second  entries,  that  the  right  of  second  entry  will  not  be  accorded  to 
one  who  relinquishes  his  prior  entry  "  solely  "  on  account  of  a  mouey 
consideration  or  its  equivalent  (North  Perry  Townsite  et  al.  r.  Maloiie, 
23  L.  D.,  87,  91);  and  it  has  been  held  that  a  right  to  make  a  second 
entry  under  such  general  act  will  not  be  allowed  on  account  of  the 
worthless  character  of  the  hind  covered  by  the  first  entry,  if  it  was 
made  without  examination  of  the  land  (Alix  Heipfner,  20  L.  D.,  23  ; 
but  a  right  to  a  second  entry  has  been  recognized  when  the  first  was 
relinquished  on  account  of  the  arid  and  unproductive  character  of  the 
soil,  successive  drought  for  three  years  and  the  subsequent  failure  of 
the  entry  man  to  secure  a  crop  from  the  land  covered  by  the  entry 
(Tonyes  IT.  Linneniann,  20  L.  D.,  308). 

In  the  cjise  now  under  consideration,  it  appears  that  the  applicant 
was  compelled  to  sell  his  improvements  at  a  sacrifice,  and  even  pait 
with  his  work  stock  in  order  to  secure  means  of  support  during  a  period 
of  protracted  drought,  and  was  compelled  to  seek  labor  in  another 
locality  as  he  could  not  obtain  work  in  the  vicinity  of  his  homestead. 

Although  accompanied  with  a  relinquishment,  his  parting  with  his 
right  to  the  land  was  not  voluntary  but  forced  owing  to  unforeseen 
vicissitudes,  and  his  relinquishment  was  not  made  for  the  purpose  of 
gain  but  was  made  at  a  sacrifice  to  secure  means  of  a  livelihood. 

The  subsequent  applications  transmitted  with  the  application  of 
Guthrey  for  a  second  entry  are  not  adverse  rights,  as  they  do  not  dis- 
close priority  of  settlement  or  right  to  enter,  (juthrcy's  application 
was  liled  at  the  time  these  subsequent  ai)plications  were  made,  and 
although  his  showing  as  to  a  first  entry  was  not  as  specifically  made  as 
it  should  have  been  under  the  terms  of  the  departmental  circular,  his 
application  discloses  the  fact  that  he  made  a  former  entry.  His  settle- 
ment and  residence  upon,  and  his  improvement  of  the  tract  now 
iipplied  for  by  him  were  prior  in  time  and  senior  of  right  to  those  of  one 
of  the  subsequent  applicants  who  evidently  has  inade  no  improvements 
of  a  substantial  or  permanent  character  upon  the  land.  None  of  the 
other  applicants  appear  to  have  attempted  settlement  or  improvement 
of  the  tract. 

The  decision  of  your  office  is  reversed  and  the  application  of  Guthrey 
to  enter  the  tract  applied  for  by  him  as  a  second  entry  will  be  allowed, 
and  the  subseipient  applications  in  so  far  as  they  conflict  with  hi.**  appli- 
cation will  be  rejected. 
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APPLICATION-ADVERSE  CLAIMS— QUALIFICATIONS  OF  APPLICANT. 

Bradley  v,  Perkins. 

In  tbe  case  of  an  application  to  nialie  entry,  filed  subject  to  prior  adverse  applica- 
tions, the  qnalificatious  of  siicli  applicant  should  not  be  determined  before  an 
adjudication  of  the  relative  rights  of  the  paities  in  interest. 

Acting  Secretary  Ryan  to  the  CommiHHioner  of  the  General  Land  Office, 
(W.  V.  D.)  A:pra  21, 1S98.  (G.  B.  G.) 

On  September  22, 1891,  one  S.  S.  Price  made  homestead  entry  for  tbe 
SE.  J  ot  Sec.  18.  T.  9  K,  li.  4  E.,  Oklahoma  City  land  district,  Oklahoma. 
Said  entry  was  contested  by  one  H.  D.  Baker,  and  as  a  result  thereof, 
on  March  14,  1893,  your  office  held  said  entry  for  cancellation. 

Oil  July  2,  1894,  the  Department  affirmed  said  decision,  and,  on 
November  20,  1894,  the  case  w  as  closed  and  the  entry  canceled. 

On  June  2, 1894,  and  while  that  case  was  pending  on  appeal  before 
the  Department,  the  plaintiff  herein,  James  II.  Bradley,  filed  an  affidavit 
of  contest  against  Price's  entry,  charging  the  said  Price  with  abandon- 
ment and  his  contestant,  Baker,  with  soonerism.  Said  affidavit  of 
contest  was  not  considered;  the  entry  which  it  attacked  being  canceled 
very  soon  afterwards  on  Baker's  contest. 

After  the  departmental  decision  of  July  2,  1894,  canceling  Price's 
entry  had  been  promulgated,  but  before  the  cancellation  had  been 
entered  of  record  on  November  20,  1894,  applications  to  make  home- 
stead entries  of  said  tract  were  filed,  as  follows; 

(1)  By  Nathaniel  Perkins,  on  October  3,  1894. 

(2)  By  Robert  P.  McCornack,  October  3,  1894. 

(3)  By  John  H.  Surber,  November  9,  1894. 

(4)  By  James  II.  Bradley,  November  13,  1894. 

The  first  three  applications  were  susi^ended  and  held  to  await  the 
result  of  Baker's  attempt  to  exercise  his  preference  right.  But  Brad- 
ley's application  was  rejected  by  the  local  officers,  "(1)  because  the 
applicant  is  disqualified,  and  (2)  for  conflict  with  suspended  applica- 
tions of  Perkins,  McCornack  and  Surber."  From  that  decision  Brad- 
ley appealed  to  your  office. 

On  March  8,  1895,  your  office  denied  Baker's  aj)plication  to  make 
entry  in  the  exercise  of  his  preference  right,  and  on  April  24, 1895,  he 
waived  his  preference  right,  and  his  right  of  appeal  from  your  said 
office  decision. 

On  May  13,  1895,  Bradley  filed  an  application  to  have  his  homestead 
rights  restored,  and  simultaneously  a  second  application  to  make  home- 
stead entry  of  the  tract  in  controversy.  In  his  said  application  for  a 
restoration  of  his  homestead  right,  he  alleged  under  oath  that  he  made 
homestead  entry  for  lots  1  and  2  and  the  S.  J  of  the  NE.  \  of  Sec.  3,  T. 
12  N.,  E.2  W.,  at  Guthrie,  on  April  29, 1889;  that  he  settled  on  the 
land  and  made  improvements  thereon  of  the  value  of  $400;  that  his 
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entry  was  contested  because  be  was  within  the  territory  daring  the 
prohibited  period;  that  the  local  officers  decided  against  him,  and  that 
your  office  affirmed  their  decision ;  that  thereafter,  being  without  funds 
to  further  prosecute  an  appeal,  "and  believing  that  he  would  ulti- 
mately lose  said  tract  by  reason  of  his  having  entered  the  Oklahoma 
country  during  the  prohibited  period,"  he  relinquished  his  entry  with- 
out imy  therefor. 
Thereupon  your  office,  on  August  24,  1895,  held: 

According  to  his  own  admission  and  according  to  the  finding  of  this  and  the  local 
oQice,  Bradley  is  disqnalified  to  make  entry,  and  his  application  to  enter  is  therefore 
rejected  ....  The  applications  of  Perkins,  McCornack,  and  Surber  will  l>e  held 
to  await  the  tinal  disposition  of  Hradley's  application. 

Bradley  has  appealed  to  the  Department,  the  whole  of  his  conten- 
tion being  substantially  embraced  in  his  first  specification  of  error,  as 
follows: 

The  Hon.  Commissioner  erred  in  refusing  to  restore  the  homestead  rights  of  said 
James  H.  Bradley,  for  the  reason  that  said  Bradley  had  never  had  the  benefit  of  the 
homestead  laws  of  the  United  States. 

Without  passing  on  the  questions  raised  by  this  api>eal,  it  may  be 
said  that  on  the  record  before  the  Department  Bradley  would  not  be 
entitled  to  make  an  entry  of  the  land  applied  for,  assuming  him  to  be 
in  all  respects  qualified.  lie  took  nothing  by  his  contest  against  Price's 
entry.  That  entry  was  canceled  on  the  contest  of  Baker,  and  even  if 
Baker  was  a  sooner,  as  alleged,  that  fact  did  not  affect  his  status  as  a 
contestant.  Before  Bradley  filed  his  application  to  enter  the  land  in 
controversy,  three  seversil  applications  were  filed,  as  has  been  seen,  by 
Perkins,  McCornack  and  Surber.  The  presumption  is  that  these  par 
ties  are  qualified  applicants;  at  least  there  is  nothing  in  the  record  to 
the  contrary,  and  inasmuch  as  Bradley  does  not  allege  prior  settlement, 
any  one  of  these  applications  would  have  precedence  over  Lis  appli- 
cation. 

Your  office  therefore  erred  in  passing  on  Bradley's  qualifications  in 
advance  of  an  adjudication  of  the  relative  rights  of  the  parties  in 
interest.  The  conclusion  reached  was  a  correct  one  on  the  present 
record,  without  reference  to  the  ground  upon  which  it  was  put. 

Inasmuch  as  an  application  to  make  a  second  entry  will  only  be  con- 
sidered by  the  Department  in  connection  with  an  application  to  enter 
a  designated  tract  of  land,  to  pass  on  Bradley's  right  in  this  regard 
would,  in  the  present  state  of  the  record,  be  a  decision  on  a  moot  case, 
and  is  not  permitted  under  the  rulings  of  the  Department. 

The  decision  of  your  office,  in  so  far  as  it  holds  Bradley  disqualified 
to  enter  the  land  applied  for  on  account  of  soonerism,  is  hereby  vacated, 
and  the  cause  remanded  for  such  proceedings  as  may  be  found  neces- 
sary to  determine  the  relative  rights  of  the  parties.  Inasmuch  as  Sur- 
ber has  alleged  under  oath  that  he  was  a  settler  on  the  land  prior  to 
the  date  of  any  of  the  applications  to  enter  the  same,  it  may  be  found 
necessary  to  order  a  hearing.     In  such  event  Bradley  will  be  beard 
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thereat  in  support  of  his  application  to  euter,  and  if  he  show^s  himself 
otherwise  entitled  to  Jbhe  laud,  the  question  of  the  effect  of  his  alleged 
soonerism  will  be  hereafter  adjudicated. 


Davis  v,  Eisbekt. 

Motion  for  review  of  departmental  decision  of  March  15, 1898, 26  L.  D., 
384,  denied  by  Acting  Secretary  Ryan,  April  21, 1898. 


sol.i>ieus'  additional  homestead-ceutificate  of  kigiit- 

assig:nee. 

John  M.  Rankin. 

On  application  for  the  rocertificatiou  of  a  soldier's  additional  homestead  right,  for 
the  benefit  of  an  assignee  under  the  act  of  August  18,  ISiUf  and  the  regulations 
thereunder,  the  applicant  should  be  refxnired  to  make  such  a  showing  of  the 
facts  and  circumstances  attendant  upon  the  transfer  of  the  soldier's  right,  and 
applicant's  alleged  ownership  thereof,  as  will  establish  the  fact  that  said  appli- 
cant is  a  bona  fide  purchaser  for  value  of  said  right. 

Acting  Secretary  Ryan  to  the  Conimissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  31,  1898.  (W.  M.'w.) 

By  your  office  letter  of  February  18, 1898,  you  submitted  the  appli- 
cation of  John  M.  Rankin  for  additional  certification  in  his  name,  as 
assignee,  under  the  act  of  August  18, 1894  (28  Stat.,  397),  and  the  regu- 
lations thereunder  (19  L.  D.,  302),  of  a  certificate  of  soldiers'  additional 
homestead  right,  issued  to  John  M.  Hewlett,  and  requested  instruc- 
tions whether  the  evidence  submitted  by  Mr.  Rankin  shall  be  regarded 
as  satisfactorily  establishing  the  fact  that  he  is  the  owner  and  bona  fide 
purchaser,  for  value,  of  said  certificate,  and  entitled  to  such  additional 
certification  thereof. 

Mr.  Rankin  filed  with  his  application  the  original  certificate,  dated 
February  9, 1884,  issued  by  the  Commissioner  of  the  (leneral  Land 
Office,  certifying  Hewlett's  right  to  make  an  additional  homestead 
entry  of  not  exceeding  eighty  acres.  In  su{)port  of  his  application  for 
additional  certification  Mr.  Rankin  submitted  his  own  affidavit,  stating: 

That  he  is  the  trae  and  lawful  owner  uf  the  soldier's  additional  homestead  certifi- 
cate for  eighty  acres  which  was  issued  to  oue  John  M.  Hewlett,  on  February  9, 1884. 

Affiant  says  that  he  purchased  the  same  in  good  faith  and  for  a  valuable  consid- 
eration, and  that  if  there  is  any  fraud  practiced  upon  the  government  in  procuring 
the  aforesaid  certificate,  he  was  not  a  party  thereto  and  had  no  knowledge  thereof. 

The  act  of  August  18,  1894,  provides — 

That  all  soldiera'  additional  homestead  certificates  heretofore  issued  under  the 
rales  and  regulations  of  the  General  Land  OfTice  under  section  twenty- three  hun- 
dred and  six  of  the  Revised  Statutes  of  the  United  States,  or  in  pursuance  of  the 
decisions  or  instructions  of  the  Secretary  of  the  Interior,  of  date  March  tenth. 


556  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

eigbteeu  hnndrcd  and  neveiity-two,  or  an}' subsoqnont  (leciHions  or  instnictionsof 
the  Secretary  of  the  Interior  or  tbe  Commissioner  of  the  Geuernl  Laud  Officei  shall 
be,  and  are  hereby,  declared  to  bo  valid,  notwithstanding  any  attempted  sale  or 
transfer  thereof;  nud  where  such  ccrtificatos  have  been  or  nmy  hereafter  be  Fold  or 
transferred,  snch  sale  or  transfer  shall  not  be  re^^arded  as  invalidating  the  ri^hr, 
but  the  same  shall  bo  good  and  valid  in  the  hands  of  bona  tide  purchasers  forvaloe; 
and  all  entries  heretofore  or  liereafter  made  with  such  certificates  by  such  par- 
chasers  shall  be  api)roved,  and  patent  shall  issue  in  the  name  of  tbe  assignees. 

The  circular  issued  thereunder  to  registers  and  receivers.  October 
16,  1894,  19  L.  I).,  302,  provides: 

To  enable  assignees  of  these  certificates  to  exercise  in  tlieir  own  names  the  right 
of  entry  confirmed  by  this  statute,  it  is  directed  that  the  certificate  itself  shall,  in 
each  instance,  prior  to  any  entry  by  the  assignee,  be  presented  to  this  office  for 
exaniinntiou  and  additional  certification  covering  the  fact  of  assignment.  HohiM> 
of  such  certificates  desiring  to  exercise  a  right  of  entry  in  their  own  names,  mn<t 
tile  such  certificates  in  this  oflice,  together  with  satisfactory  proof  of  owniTship 
and  of  bona  fide  purchase  for  value.  If,  upon  examination,  the  proof  so  filed  i*  Rati*>- 
factory,  an  additional  certificate  will  be  attached  to  the  original  authorizing  tbe 
location  thereof,  or  entry  of  land  therewith,  in  tbe  namo  of  the  assignee  or  hi^ 
assigns.  You  will  allow  no  entries  in  the  names  of  assignees  except  npou  presenta- 
tion of  such  additional  certificates  issued  by  this  office.  When  such  additional 
certificates  are  presented,  you  will  issue  homestead  papers  and  the  final  certificate 
and  receipt,  in  the  name  of  the  transferee,  referring  to  him  in  said  papers  as  tbe 
''Assignee"  of  the  soldier. 

Under  tbe  said  act  and  circular,  all  that  a  holder  of  one  of  these 
certificates  is  required  to  show  to  obtain  an  additional  certification  in 
bis  own  name  as  assignee,  is  that  he  is  a  bona  fide  purchaser  thereof 
for  value. 

The  construction  of  this  act  has  heretofore  received  consideration  in 
several  departmental  decisions,  and  property  rights  have  athiched 
thereunder  to  snch  nn  extent  as  to  forbid  a  re-examination  of  the  con- 
clusion announced  in  those  decisions.  The  rulings  have  been  that  the 
act  is  remedial  in  character;  that  the  purpose  of  Congress  was  to  make 
valid  and  effective  these  certificates  of  soldiers'  additional  homestead 
rights  when  held  by  bona  fitk  purchasers  for  value,  irrespective  of  any 
irregularity  in  their  procurement,  and  notwithstanding  the  then  exist- 
ing depavtmontal  rulings  did  not  recognize  transfers  or  salos  thereof; 
and  that  one  who,  relying  upon  the  action  of  your  office  in  issuing  the 
certificate,  has  made  purchase  thereof  in  good  faith  and  for  value, 
comes  within  the  protection  of  the  act.  (John  M.  liankin,  on  re-review, 
21  L.  D.,  404;  Henry  N.  Copp,  23  L.  1).,  123;  John  H.  Howell,  24  L.  R, 
35;  Robards  v.  Lakey  et  al.,  ibid,  291.) 

Under  this  interpretation  of  the  act,  where  the  original  certification 
was  improvident  or  unauthorized,  the  burden  of  the  injury  and  losi? 
must  be  borne  by  the  government  whose  agents  committed  the  mis- 
take, if  the  certificate  is  in  the  hands  of  a  bona  fide  purcluiser  for  value 
who  i)urchased  upon  the  assumption  that  the  certificate  was  lawfully 
issued. 

Whether  in  any  stated  case  the  applicant  for  additional  certification 
is  a  bona  fide  purchaser  for  value,  must  be  determined  upon   the  facts 
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ill  that  case.  TLe-  possession  of  the  original  certificate  by  the  appli- 
cant is  strong  evidence  of  bis  purchase  but  is  not  controlling  or  conclu- 
sive because,  in  exceptional  instances,  his  possession  may  have  been 
wrongfully  obtained  or  may  have  been  rightfully  obtained  but  not  by 
way  of  purchase.  In  the  case  preseuted  by  your  office  letter  the  appli- 
cant states  under  oath,  as  before  shown,  that  he  is  the  true  and  lawful 
owner  of  the  certificate;  that  he  purchased  the  same  in  good  faith,  for 
a  valuable  consideration  and  without  knowledge  of  any  wrong  prac- 
ticed upon  the  government  in  the  procurement  thereof.  When  the 
l^urchase  was  made,  from  whom  made,  for  what  consideration,  and 
whether  this  or  any  preceding  transfer  is  evidenced  by  a  written  assign- 
ment or  memorandum  signed  by  the  soldier,  are  not  stated.  In  other 
words,  the  applicant  has  given  his  own  conclusions  (and  they  may  be 
correct)  instead  of  stating  the  facts  and  permitting  your  office  to  de- 
termine therefrom  the  character  of  his  alleged  purchase.  Your  office 
letter  states  that  it  was  formerly  the  custom,  as  is  well  known,  to  trans- 
fer or  sell  these  certificates  by  delivering  to  the  purchaser  the  original 
certificate,  together  with  two  powers  of  attorneys,  one  to  locate  land 
under  the  ceriiflcate  and  the  other  to  sell  the  land  when  located,  and 
that  these  powers  of  attorney  were  usually  in  blank,  the  name  being 
supplied  by  the  ultimate  transferee  who  used  the  certificate  in  locating 
laud.  As  a  result  of  this  manner  of  dealing  in  these  certificates,  cases 
may  arise  where  the  applicant  for  additional  certification  in  his  own 
uame,  as  assignee,  may  be  a  remote  transferee  and  a  bona  fide  purchaser 
for  value,  although  the  soldier  in  parting  with  the  certificate  did  not 
receive  value  therefor,  or  otherwise  failed  to  protect  his  interests.  Thus 
there  may  be  cases  where  the  certificate  has  been  wrongfully  obtained 
from  the  soldier  or  has  been  disposed  of  contrary  to  his  direction,  and 
yet  the  present  holder  may  be  a  bona  fide  purchaser  for  value.  If  with- 
out fault  upon  the  part  of  the  soldier  his  certificate  has  passed  into  the 
hands  of  a  bona  fide  purchaser  for  value,  whose  rights  thereunder  are 
protected  by  the  act  of  August  18,  supra,  the  government  and  not  the 
soldier  must  bear  the  loss,  because  the  additional  homestead  right  is 
given  by  law  and  will  not  be  defeated  by  the  act  of  August  18,  supra,  in 
the  absence  of  some  action  by  the  soldier  calculated  to  have  that  eft'ect. 
Your  office  letter  calls  attention  to  the  case  of  Henry  N.  Copp,  svpra. 
wherein  Mr.  Copp,  claiming  to  be  a  bona  fide  purchaser  for  value  of  such 
a  certificate,  and  alleging  that  the  original  certificate  and  the  accom- 
panying powers  of  attorney  transferring  it  to  him  had  been  lost,  made 
application  for  the  issuance  in  his  name  of  a  dnplicate  of  the  original 
certificate,  and  wherein  the  Department,  after  directing  the  issuance 
of  a  duplicate  certificate  in  the  name  of  the  soldier,  in  lieu  of  the  lost 
certificate,  said : 

The  lost  1^0 were  of  attorney  have  nothiug  to  do  -with  the  case.  The  Departmeut 
was  in  no  sense  connected  with  them  iu  their  inception  and  can  make  no  order 
respecting  them.  They  originated  between  the  soldier,  Mitchell,  and  his  attorney 
or  attorneys,  and  all  matters  relating  to  them  mnst  he  settled  outside  of  the 
Department. 
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In  view  of  tbe  fact  that  in  that  case  the  relief  asked  and  granted 
was  the  issuance  of  a  duplicate  of  the  original  certificate,  which  of 
course  must  have  been  issued  in  the  name  of  the  sohlier,  and  in  view 
of  the  fact  that  no  additional  certification  in  the  name  of  Mr.  Copp,  as 
assignee,  was  asked,  the  powers  of  attorney  were  immaterial  and,  as 
said,  had  nothing  to  do  with  the  case,  but  if  it  had  been  intended 
thereby  to  hold  that  such  powers  of  attorney  could  not  be  considered 
or  examined  in  determining  whether  an  applicant  for  additional  certifi- 
cation in  his  own  name  is  a  bona  fide  purchaser  for  value,  then  the  hold- 
ing could  not  be  reasonably  sustained  and  would  have  to  be  revoked. 

Where  the  soldier's  transfer  of  the  certificate  is  evidenced  by  powers 
of  attorney  or  other  written  memorandum  executed  by  him,  the  appli- 
cant for  additional  certification  in  his  own  name  as  assignee,  should  be 
required  to  produce  such  written  evidence  of  the  transfer,  or  to  satisfac- 
torily account  for  its  non-production,  and  where  evidence  of  a  transfer 
in  writing  is  not  produced  the  applicant  should  be  required  to  state 
the  present  address  of  the  party  from  whom  he  purchased  and  of  the 
soldier  if  known,  in  order  that  your  office,  if  deemed  best,  may  take 
steps  to  give  the  soldier  an  oi)portunity  to  be  heard. 

The  application  of  Mr.  Rankin  which  accompanied  your  office  letter 
is  herewith  returned  for  appropriate  action  in  harmony  with  the  views 
herein  expressed. 


ALASKAX  LAXD-SURVEY-RIGIITS  OP  NATIVES-RAILROAD. 

Pacific  Steam  Whaling  Co. 

A  survey  of  Alaskau  land  with  a  view  to  its  purchase  under  section  12,  act  of  March 

3,  1891,  will  not  he  approved  if  it  operates  as  an  encroachment  upon  lauds 

occupied  hy  native  villagers. 
The  provisions  of  the  act  of  March  3,  1891,  contain  no  anthority  for  tbe  purchast*  of 

Alaskan  land  to  he  used  and  occupied  for  railroad  purposes. 
A  survey  of  Alaskan  land  is  required  hy  the  law  and  regulations  to  be  in  a  sqnare 

form  as  near  as  practicable. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  ^>^,  J898.  ( W.  M.  B.) 

I  have  considered  the  appeal  of  the  Pacific  Steam  Whaling  Company, 
an  alleged  corporation,  from  the  decision  of  your  office  of  May  8,  1895, 
wherein  was  suspended — subject  to  an  emendation  thereof — survey  No. 
101  (adjoining  survey  No.  100),  executed  by  Albert  Lascy,  U,  S.  deputy 
surveyor,  on  Angust  4tli  and  0, 1892,  which  embraces  a  tract  of  land 
having  an  area  of  30.G7  acres;  situate  on  the  easterly  shore  of  Prince 
William  Sound,  known  as  Orca  Station,  District  of  Alaska,  and  used, 
as  alleged  by  Deputy  Lascy,  for  cannery,  fishing  and  trading  purposes. 
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The  survey  was  suspended  upon  the  ground  as  stated  in  your  said 
office  decision,  tbat 

The  survey  in  its  present  form  cannot  be  accepted  by  thia  office  for  the  reason 
that  the  strips  of  land  containing  the  railroad  infringes  upon  the  rights  of  the  native 
villages  surrounding,  which  is  to  be  reserved  for  their  use,  and  that  the  main  body 
of  the  survey  includes  more  land  than  appears  to  be  in  actual  occupancy  by  the 
claimants. 

The  deputy  states  in  his  report  that  the  estimated  value  of  the 
ini])rovements  is  $50,000,  and  that  the  same  consist  of  the  buildings 
necessary  to  constitute  a  complete  cannery  plant,  and  a  railroad  used 
in  connection  with  the  cannery  business.  What  is  designated  by  the 
deputy  as  a  railroad  appears  to  be  only  a  tramway  which  is  over  one- 
half  mile  in  length,  and  extends  from  the  cannery  building,  fronting  on 
Prince  William  Sound,  to  the  wharf  at  the  landing  on  Lake  Eyak. 
That  portion  of  the  tract  embraced  within  the  lines  of  the  survey  lying 
between  the  main  body  of  the  land  surveyed  and  the  landing  at  the 
west  end  of  Lake  Eyak,  and  upon  which  the  referred  to  tramway  is 
located,  is  a  long  narrow  strip  of  land  more  than  one-fourth  of  a  mile 
in  length,  being  just  wide  enough  to  embrace  or  include  the  road  bed 
of  the  said  tramway. 

This  (So.  101)  survey  is  to  the  south  of  and  adjoins  survey  100,  which 
latter  includes  a  tract  of  land  claimed  (as  reported  by  Deputy  Lascy — 
who  also  executed  said  survey),  by  the  Pacific  Packing  Company. 
There  is  also  located  on  the  tract  included  in  the  last  named  survey  a 
railroad  or  tramway  extending  westerly  from  the  cannery  building 
thereon  to  a  wharf  on  the  coast  of  Prince  William  Sound,  and  easterly 
from  said  cannery  building  to  the  landing  at  the  west  end  of  Lake 
Eyak. 

A  considerable  portion  of  the  tramway  lying  within  the  lines  of 
survey  ^o.  100  is  also  located  on  a  long  narrow  strip  of  land  extending 
from  the  main  body  of  the  tract  included  in  this  survey  to  the  landing 
at  the  west  end  of  Lake  Eyak. 

\Vhile  the  two  tracts  located  by  the  claimant  and  alleged  owners 
thereof,  as  marked  off'  by  the  two  surveys,  front  on  Prince  William 
Sound,  a  distance  of  74.50  chs.  (1039  yards),  and  while  the  distance 
across  the  narrow  contiguous  strips  of  land  upon  which  the  railroads 
or  tramways  are  located  is  only  2.25  chs.  (40.50  yards)  at  the  point  of 
smallest  breadth,  yet  the  two  exterior  lines  within  which  is  included 
said  narrrow  strips  of  land  deflect  and  widen  as  they  approach  Lake 
Eyak  sufficiently  to  cover  the  shore  line  of  said  lake  a  distance  of  12.30 
chs.  (270.60  yards). 

While  the  lines  of  the  two  surveys,  within  which  are  embraced  the 
referred  to  narrow  strips  of  land,  were  run  so  close  together,  for  the 
purpose,  presumably,  of  passing  through  the  village  of  the  natives  to 
Lake  Eyak  without  including  within  such  lines  any  of  the  buildings  or 
huts  of  the  villagers,  yet  said  lines  pass  so  close  to  said  huts — being 
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distant  only  a  few  feet  from  some  of  tbe  same,  as  appears  from  the 
field  notes  and  plats  of  tbe  surveys — tbat  tbe  surveys  can  be  regarded 
in  no  otber  ligbt  tban  an  encroaebment  upon  lands  occupied  by  the 
natives  for  village  purposes,  wbicb  is  a  violation  of  tbe  i)rovisions  of 
section  14  of  tbe  act  of  March  3,  1891  (20  Stat.  1095),  wbicb  reserves 
from  survey,  purchase,  and  entry  all  lands  *'  to  wbicb  tbe  natives  of 
Alaska  bave  prior  rights  by  virtue  of  actual  occupation/' 
-  Lake  Eyak  comes  to  a  narrow  head  at  its  western  extremity  and  the 
end  lines  of  tlie  said  two  surveys  were  extended  around  tbe  same,  in 
manner  shown,  for  tbe  apparent  purpose  of  shutting  oft'  approach 
thereto  by  tbe  natives  and  tbe  public  generally,  save  at  tbe  will  or 
pleasure  of  tbe  corporations  which  seek  to  purchase  the  land  border- 
ing upon  the  lake. 

Though  it  appears  from  the  plat  and  field  notes  tbat  the  survey 
(No.  101)  under  examination  encroaches  upon  lands  apparently  ot^cu- 
l)ied  by  native  Alaskans,  nevertheless  inspector  Swineford,  in  bis 
report  upon  tbat  subject,  made  subsequent  to  your  office  decision  and 
filed  with  the  papers  in  this  matter  of  survey,  expresses  the  opinion 
that  such  is  not  the  case. 

When  an  issue  of  this  kind  is  made  by  the  record  submitted  such  ques- 
tion can  only  be  determined  at  the  time  of  submitting  final  proof  under 
I)rovision  of  subdivision  5  of  paragraph  20  of  the  rules  and  regulations 
of  June  3,  1891  (12  L.  D.,  583),  or  at  a  hearing  specially  orderal  to 
consider  and  adjudicate  such  question. 

Tbe  narrow  strip  of  land  included  in  survey  No.  101  in  its  existing 
form,  and  occupied  by  tbe  road  bed  of  tbe  tramway  or  so-called  railroad 
bed,  was  surveyed  with  a  view  to  the  purchase  and  entry  of  the  Kame 
by  the  claimants  thereof,  for  railroad  and  tramway  pur|K>ses,  but  it 
may  here  be  observed  that  section  12  of  tbe  act  of  March  3, 1891,  under 
which  appellants  ask  to  purchase,  contains  no  provision  for  the  pur- 
chase and  entry  of  lands  to  be  occupied  and  used  for  railroad  purpose:>. 

Furthermore,  it  may  be  observed,  as  becomes  apparent  from  the 
facts  herein  related,  tbat  this  survey  was  not  executed  conformably  to 
law  and  regulations  with  respect  to  square  form,  and  that  if  it  was 
amended  so  as  to  include  tbe  cannery  plant  of  appellants,  and  at  the 
same  time  a  body  of  land  as  near  as  practicable  in  a  square  fornu  tbe 
strip  of  land  upon  which  is  situate  tbe  tramway,  as  also  the  land  oecu- 
l)ied  by  the  native  villagers  adjacent  thereto,  would  be  excluded  from 
tbe  lines  of  an  amended  survey  executed  as  suggested  in  your  oflice 
decision,  whereby  would  be  removed  from  the  survey  the  objectionable 
features  with  respect  to  its  nonconformity  with  law  and  regulations  as 
to  sipiare  form,  and  its  conflict  with  the  rights  of  native  Alaskans  to 
tbe  use  of  certain  lands,  as  herein  pointed  out,  by  reason  of  occupation 
thereof. 

For  tbe  foregoing  reasons  tbe  decision  of  your  office  suspending  sur- 
vey No.  101 — subject  to  amendment  in  conformity  with  law  and  regula- 
tions— is  hereby  affirmed. 
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HOMESTEAD  EXTRY-COMMI'TATIOX-ACT  OF  Jl'XE  3,  1806. 

KuEPPER  V.  Tripp. 

A  homestead  entry  prematurely  conimiiteil  is  coutirraed  under  the  subse<inent  aot  of 
June  3, 1896,  in  the  absence  of  any  ml  verse  claim  arising  prior  to  final  proof, 
and  where  it  appears  that  the  entryman  actually  resided  on  the  land  for  six 
months  prior  to  commutation,  and  in  good  faith  made  his  final  proof. 

^Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  ^3,  1898.  '  (F.  G.  D. ) 

Oil  April  22,  1891,  Fred  R.  Tripp  made  homestead  entry  No.  6291, 
for  the  fractional  NEJ  Sec.  10,  T.  30  N.,  R.  6  E.,  Wausau,  Wisconsin, 
land  district;  and  on  August  25,  1891,  Tripp  submitted  commutation 
proof  and  final  certificate  issued  thereon. 

On  November  22,  1894,  your  oifice  held  that  the  commutation  proof 
was  prematurely  made  and  therefore  canceled  said  cash  certificate  but 
the  original  homestead  entry  was  allowed  to  remain  intact,  subject  to 
future  compliance  with  law. 

On  Julyl,  1895,  Harmon  Kuepper  filed  an  affidavit  of  contest  against 
said  entry  alleging  abandonment,  change  of  residence  and  failure  to 
settle  on  and  cultivate  the  land. 

After  a  hearing  duly  had,  at  which  Tripp  made  default,  the  register 
and  receiver  rendered  their  decision  finding  that  the  entry  had  been 
abandoned  and  recommending  cancellation  of  the  same. 

On  July  20,  1896,  upon  appeal  your  office  affirmed  the  decision  of 
the  local  officers,  and  held  the  homestead  entry  of  Tripp  for  cancella 
tion,  and  from  that  decision  Tripp  has  appealed  to  the  Department, 
the  same  having  been  received  in  your  office  on  September  22,  1896. 

On  November  2, 1896,  a  duly  served  application  b}'  Tripp,  dated  Sep- 
tember 29,  1896,  for  a  re-hearing,  and  for  rein  statement  and  confirma- 
tion of  his  said  cash  entry,  under  act  of  Congress  of  June  3,  1896  (29 
Stat.,  197),  entitled  '*An  Act  relating  to  commutations  of  homestead 
entries,  and  to  confirm  such  entries  when  commutation  proofs  were 
received  by  local  land  officers  prematurely,"  wasTeceived  in  your  office, 
the  same  having  been  filed  in  the  local  office. 

It  is  provided  by  the  first  section  of  said  act  of  June  3,  1896 — 

that  whenever  it  shall  appear  to  the  Comniissioner  of  the  General  Land  Office  that 
nn  error  has  heretofore  been  made  by  the  officers  of  any  local  land  office  in  receiving 
premature  commutation  proofs  under  the  homestead  laws,  and  that  there  was  no 
fraud  practiced  by  the  entryman  in  making  such  proofs,  and  final  payment  has  been 
made  and  a  final  certificate  of  entry  has  been  issued  to  the  entryman.  and  that  there 
are  no  adverse  claimants  to  the  land  described  in  the  certiticates  of  entry  whose 
rights  originated  prior  to  making  such  tinal  proofs,  and  that  no  other  reason  why 
the  title  should  not  vest  in  the  entryman  exists  except  that  the  commutation  was 
made  less  than  fourteen  months  from  the  date  of  the  homestead  settlement,  and  that 
there  was  at  least  six  months  actual  residence  in  good  faith  by  the  homestead  entry- 
man  on  the  land  prior  to  such  commutation,  such  certificates  of  entry  shall  be  in  all 
12209— VOL  26 36 
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things  confinned  to  the  entrymnu,  his  beirs  an<l  legal  representativeB,  as  of  the  date 
of  such  final  certiHcnto  of  entry  and  a  patent  issue  thereon ;  and  the  title  so  patented 
shall  inure  to  the  benefit  of  any  grantee  or  transferee  in  good  faith  of  Buch  entrjiuan 
subsequent  to  the  date  of  such  final  certificate:  Providid,  that  this  act  shall  not 
apply  to  (oniiuutation  and  homestead  entries  on  which  final  certilicatea  have  been 
issued,  and  which  have  heretofore  been  canceled  when  the  hinds  made  vacsint  by 
such  cancellation  have  been  re-entered  under  the  homestead  act. 

On  Jnly  9,  1896  (20  L.  D.,  544),  this  Department  approved  a  circalar 
issued  by  your  office  construing  said  act  of  June  3,  1890,  and  it  was 
further  i)rovided  therein  tbat 

whore  the  cash  certificate  in  a  case  coming  within  the  provisions  of  the  statate 
has  been  canceled,  it  will  be  necessary  for  the  parties  in  interest^  if  they  desire  the 
re-instatement  of  the  same  and  the  confirmation  of  the  entry,  to  file  in  the  pn»per 
district  land  ofiice  an  ajiplication  for  such  action. 

With  this  requirement  Tripp  has  complied.  In  his  said  application 
for  reinstatement  and  confirmation  of  his  cash  entry,  Tripp  alleges 
that  after  having  made  final  proof  and  receiving  final  certificate  there- 
for, he  sold  said  land  to  one  S.  M.  Hutchinson.  This  fact  afibrds  do 
grounds  for  reversal  of  the  decision  holding  the  entry  for  cancellation. 
(Anders  G.  Hasselquist,  24  L.  D.,  351). 

It  appearing  from  the  evidence  herein,  that  Tripp  submitted  his  final 
proof  in  good  faith,  showing  settlement  on  the  said  land  on  December 
20, 1890,  and  residence  thereon  from  that  date  to  time  of  making  said 
proof;  that  the  local  officers  erroneously  received  said  proof  and  issued 
final  certificate  to  the  entryman ;  that  no  fraud  is  apparent  in  making 
said  proof;  that  there  are  no  adverse  claims  to  the  land  in  contro- 
versy that  originated  prior  to  final  proof;  that  there  is  no  other  reason 
shown  why  title  should  not  vest  in  the  entryman  "  excejit  that  the 
commutation  was  made  less  than  fourteen  months  from  the  date  of 
homestead  settlement;"  and  that  the  entryman  in  good  faith  actually 
resided  six  months  on  the  land  x^rior  to  commutation;  it  is  apparent, 
therefore,  tbat  the  said  cash  entry  of  Tripp  is  confirmed  under  the  pro- 
visions of  the  said  act  of  June  3,  1896,  and  the  same  should  be 
re-instated  and  passed  to  patent,  if  otherwise  satisfactory.  It  is  so 
ordered.  Your  decision  of  July  20, 1896,  is  set  aside.  A  re-hearing 
does  not  appear  necessary.  Although  the  said  act  of  June  3,  1896, 
was  in  force  at  the  date  of  said  decision  of  your  ofQce,  the  case  does  not 
appear  to  have  been  considered  thereunder. 
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Opinion. 

In  the  case  of  a  patent  iRRned  under  a  grant  of  land,  made  hy  a  treaty  in  which  no 
provision  appear^for  the  issuance  of  patent,  the  fact  of  the  grantees'  death  prior 
to  the  issuance  of  patent  is  inimat«riul,  for  if  title  under  said  grant  did  not  imw 
without  patent,  then  the  issuance  thereof  was  in  pursuance  of  law  in  the  meauinjs 
of  section  2448  R.  S.,  and  the  title,  under  the  provisions  of  said  section,  Test<*<l 
in  the  heirs,  devisees,  or  assignees  of  the  deceased  patentee  as  if  the  patent  had 
issued  in  his  lifetime. 
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On  application  for  tbe  approval  of  dot'ds  executed  by  alleged  Indian  heirs,  proof  of 
sncli  koirsbip,  and  of  Ibe  possehSOT}^  right  of  the  ]>artie.s  claiming  under  said  con- 
veyances to  the  land  involved  should  be  duly  furnished  before  favorable  action 
is  warranted. 

Assistant  Attorney  General  Van  Devanter  to  the  Secretary  of  the  Interior 

uApril  23,  1S!f8, 

By  your  reference  of  the  2l8t  tiltiino,  I  am  in  receipt  of  a  coiiimuuica- 
tiou  from  the  Acting  Commissioner  of  Intlian  Alfairs,  dated  January 
21,  1898,  reeommendiug  approval  by  the  President  of  certified  copies 
of  deeds  executed  by  the  chiimed  heirs  ofxVugelique  (a  child  of  John 
Baptiste  Pacquette,  a  Winnebago  Indian),  conveying  to  the  grantees 
therein  certain  lands  in  Sec.  14,  T.  9  N.,  R.  7  E.,  Mineral  Point  land 
district,  Wisconsin.  You  request  my  opinion  whether  the  sales  evi- 
denced by  these  certified  copies  of  deeds  should  receive  the  approval 
of  the  President  as  recommended  by  the  Indian  Office. 

It  is  claimed  that  section  14  was  granted  to  Angelique  b}'  the  United 
States  under  the  fifth  article  of  the  treaty  of  August  1,  1829,  (7  Stat., 
323),  with  the  Winnebago  Indians.  That  article,  so  far  as  it  is  mate- 
rial to  the  present  inquiry,  is  as  follows: 

And  it  is  further  agreed,  that,  from  the  land  hereinbefore  ceded,  there  shall  be 
granted  by  the  I'nited  States  to  the  persons  herein  named,  (being  descendants  of 
said  Indians,)  the  qnantity  of  laud  as  follows,  to  be  located  withont  the  mineral 
conntry,  nnder the  direction  of  the  President  of  the  United  States  that  is  to  say: 
....  to  .John  Baptiste,  Pascal,  Margaret,  Angeliqne,  Domitille,  Therese,  and 
Lisette,  children  of  the  late  John  Baptiste  Pacquette,  each  one  section;  .... 
all  which  aforesaid  grants  are  not  to  be  leased  or  sold  by  said  grantees  to  any  person 
or  persons  whatever,  without  the  permission  of  the  President  of  the  United  States; 

Pursuant  to  this  provision  of  the  treaty,  section  14  was  located  as  the 
land  granted  to  Angelique,  and,  June  8,  1838,  the  selectioii  was 
approved  by  the  President.  May  17,  1860,  a  patent  was  issued  to 
Angelique  wherein  it  is  provided,  following  the  terms  of  the  treaty, 
that  the  land  is  '^  not  to  be  leased  or  aold  by  the  said  grantee  to  any 
person  or  persons  whatever  without  the  permission  of  the  President  of 
the  United  States."  The  time  of  Angelique's  death  is  not  stated  but  it 
seems  to  have  occurred  a  few  years  prior  to  the  issuance  of  the  patent. 
This  fact,  however,  is  not  material  and  does  not  affect  the  present  title 
to  the  land.  At  common  law  a  patent  issued  in  the  name  of  a  dead 
person  was  ineffectual  to  pass  title  and  therefore  inoperative  and  void 
(Davenport  v.  Lamb,  13  Wall.,  418, 427),  but  by  the  act  of  May'20, 183G 
(5  Stat.,  31),  now  embodied  in  Section  2448  of  the  Revised  Statutes, 
Congress  modified  the  general  rule  by  providing — 

That  in  all  cases  where  patents  for  public  lands  have  been  or  may  hereafter  be 
issned,  in  pursuance  of  any  law  of  the  United  States,  to  a  person  who  had  died,  or 
who  shall  hereafter  die,  before  the  date  of  such  pateut,  the  ^itle  to  the  land  des- 
ignated therein  shall  enure  to,  and  become  vested  in,  the  heirs,  devisees,  or  assignees 
of  such  deceased  paten  tee,  as  if  the  patent  had  issued  to  the  deceased  person  during 
life;  and  the  provisions  of  this  act  shall  be  construed  to  extend  to  patents  for  lands 
within  the  Virginia  Military  District  in  the  State  of  Ohio. 
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The  treaty  did  not  make  express  provision  for  the  issuance  of  a  i)at6ut 
and  it  may  be  that  upon  the  location  and  identification,  under  the 
direction  of  the  President,  of  the  land  granted,  the  grant  became 
operative  so  as  to  vest  in  the  grantee  the  full  legal  title  to  the  settion 
located.  If,  however,  a  patent  was  necessary  for  the  transfer  of  the 
legal  title,  as  is  generally  the  case  (Carter  v.  Ruddy,  160  U.  S.,  41)3), 
then  one  was  issued  in  pursuance  of  law  within  the  meaning  of  section 
2448,  and  the  patentee  being  dead  at  the  date  thereof  the  title  to  the 
land  designated  therein  enured  to  and  vested  in  the  heirs,  devisees,  or 
assignees  of  the  deceased  patentee  as  if  the  patent  had  issued  to  her 
in  her  lifetime. 

It  appears  by  the  papers  submitted  that  two  of  the  claimed  heirs  of 
Angelique  (Amelia  Legree  and  Joseph  Legree),  sold  their  respective 
interests  in  a  portion  of  section  14,  by  deeds  approved  by  the  President 
September  21, 1865.  Others  of  the  claimed  heirs  appear  to  have  made 
conveyances  of  their  respective  interests  in  portions  of  the  section,  but 
these  conveyances  do  not  appear  to  have  ever  received  the  President's 
approval,  and  certified  copies  thereof  are  now  submitted  for  sach 
approval. 

There  is  no  proof  of  the  intestacy  of  Angelique  nor  of  the  heirship 
of  those  making  these  deeds  nor  of  the  possession  and  occupancy  of  the 
land  under  the  deeds,  by  the  guarantees  therein.  In  the  papers  sab* 
mitted  it  is  suggested  that  probate  or  partition  proceedings  or  both 
have  been  had  in  the  local  courtcJ,  wherein  it  was  determined  that 
Angelique  died  intestate  and  that  the  grantors  in  these  deeds  were  her 
heirs,  but  certihed  or  exemplified  copies  of  these  judicial  determinations 
are  not  presented.  If  it  were  shown  that  Angelique  died  intestate, 
that  the  persons  making  the  deeds,  approval  of  which  is  now  sought, 
were  heirs  at  law  of  Angelique,  and  that  those  claiming  under  these 
deeds  have  been  in  the  continuous  and  undisturbed  possession  and 
occupancy  of  the  land,  I  am  of  the  opinion  that  you  should  recommend 
the  President's  approval  as  requested.  The  papers  now  presented  do 
not,  however,  justify  that  course.  It  is  probable  that  the  applicants 
for  approval  can  supply  further  evidence  upon  the  point  suggested  and 
I  recommend  that  opportunity  therefor  be  given  them. 

Approved, 

C.  N.  Bliss, 

Secretary. 
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ClTIZENSIIIP-NATI^RALrZATION-APPLICATION. 

Andrew  J.  Bkezee  et  al.  r.  Hutchinson's  Heirs. 

A  presiiiiiptiou  as  to  the  eontinnity  of  nlieuage,  when  once  shown,  may  he  overcome, 
where  do  record  of  naturalization  is  found,  hy  a  presumption  of  citizenship 
growing  out  of  a  long  continued  exercise  of  the  rights  and  duties  of  a  citizen; 
and  the  son  of  an  alien,  in  such  case,  is  entitled  to  the  benefit  of  such  presump- 
tion of  citizenship,  where  no  record  of  the  naturalization  of  the  father  during 
the  minority  of  tlie  son  can  be  produced. 

An  applicant  for  the  right  to  make  homestead  entry  of  a  tract  covered  by  a  donation 
claim  is  not  entitled,  on  appeal  from  the  rejection  of  his  application,  to  raise  a 

question  as  to  the  citizenship  of  the  donation  claimant. 

« 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  23,  1SU8,  '       (H.  G.) 

Andrew  J.  Brezee  and  Thomas  M.  White  severally  appeal  from  the 
decision  of  your  office  of  March  14,  1806,  affirming  that  of  the  local 
office  and  rejecting:  the  applications  of  said  parties  for  homestead 
entries,  covering  the  donation  claim  of  William  Hutchinson,  now 
deceased,  the  application  of  Brezee  being  for  fractional  SW.  J  of  Sec. 
4,  and  fractional  W.  i  of  Sec.  9,  T.  7  N.,  K.  2  W.,  W.  M.,  "or  all  the 
east  lialf  of  (the)  William  Hutchinson  donation  claim,"  and  the  appli- 
cation of  White  being  for  the  fraciional  SE.  i  of  Sec.  "),  and  the  frac- 
tional E.^  of  Sec.  8,  T.  7  N.,  li.  2  W.,  ''or  all  the  west  half  of  (the) 
William  Hutchinson  donation  claim,"  within  the  linnts  of  the  Van- 
couver, Wasliington,  land  district. 

The  specific  ground  of  appeal  in  each  case  is  that  *' William  Hutch- 
inson (now  deceased)  had  not  in  liis  lifetime  complied  with  the  naturali- 
zation laws,  as  to  becoming  a  citizen,  or  in  declaring  his  intention  to 
become  a  citizen,"  as  the  claimant  stated  in  his  donation  notitication 
for  tlie  tracts  involved,  that  he  was  born  in  England  in  the  year  1819, 
and  as  tliere  is  no  record  proof  of  any  kind  to  show  that  the  donation 
claimant  bad  made  any  declaration  to  become  a  citizen  of  the  United 
States,  or  had  become  a  citizen  thereof.  It  is  further  asserted  that 
final  proof  has  been  made  by  the  administrator  of  the  estate  of  Wil- 
liam Hutchinson,  deceased,  and  therein  no  attempt  is  made  to  show 
that  said  decedent  was  ever  a  citizen  or  had  declared  his  intention  to 
become  a  citizen,  and  that  it  must  be  presumed,  in  the  absence  of  such 
proof,  that  he  was  not  a  citizen.  The  api)eals  further  severally  state 
that  a  protest  is  now  x>ending  by  the  above  a])[)licants  against  the 
issuance  of  a  patent  for  said  donation  claim. 

The  local  office  rejected  said  applications  on  the  day  each  was  pre- 
sented, on  account  of  their  conflict  with  the  donation  claim  of  Hutch- 
inson, and  your  office  affirmed  such  action,  but  required  supplementary 
proof  as  to  the  citizenship  of  Hutchinson. 

In  another  case,  that  of  Christopher  Kalahan  i\  William  Hutchinson, 
et  ua\y  deceased,  decided  by  the  Department  February  25,  1890  (unre 
ported),  the  decision  of  your  office  of  January  7,  1895,  was  affirmed. 
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In  that  case,  your  office  held  that  the  charge  of  Hbandoiiineiit  iu  the 
affidavit  of  contest  was  disproved,  and  that  as  to  the  charge  of  alienage 
of  the  donation  claimant  the  contestant  was  not  interested,  and  hml  no 
preference  right  of  entry,  nor  any  legal  right  to  have  said  donation 
claim  canceled,  even  if  it  should  appear  that  Hutchinson  was  not  qnah- 
tied  to  make  said  entry,  as  the  question  of  cancellation  is  one  between 
the  said  donation  claimants  and  the  government  alone.  The  case  of 
Piatt  V.  Vachon,  7  L.  I)  ,  408,  is  cited  in  support  of  this  ruling.  The 
Department  held  on  affirmance  that  the  allegation  as  to  alienage  had 
not  been  originally  a  ground  of  contest,  and  the  contestant  had  no  right 
to  complaiu  of  that  lack  of  qualiiication,  as  he  had  elected  at  the  hear- 
ing to  rest  his  rights  upon  his  affidavit  of  contest. 

As  to  the  matter  of  citizenship  in  that  case,  it  appeared  that  William 
Hutchinson,  the  claimant,  was  born  in  England  in  1819,  and  when  four 
years  of  age  came  to  the  United  States,  where  his  father  settled  at  or 
near  Elizabethtown,  New  Jersey,  and  subsequently,  in  about  1832, 
moved  with  his  family  to  ♦ihe  State  of  Illinois,  where  he  (the  father] 
purchased  and  held  real  estate  and  continued  to  live  until  his  death. 
He  claimed  to  be  a  full  citizen  of  the  United  States,  and  voted  at  all 
elections.  His  son,  the  donation  claimant,  continued  to  reside  with  his 
father  until  he  arrived  at  his  majority,  when  he  purchased  land  in 
Wabash  county,  Illinois.  He  married  thereafter,  removed  to  Oregou, 
and  from  thence  to  Washington,  and  settled  upon  the  tracts  in  contro- 
versy in  1855,  reniiiining  there  for  ten  years,  six  years  in  excess  of  the 
time  required  for  residence  upon  a  donation  claim,  and  then  removed  to 
Oregon,  where  he  died  in  the  year  1893.  His  first  wife  died,  and  he 
afterward  married  Amanda  Hutchinson,  who  is  now  his  widow.  He 
voted  at  all  elections,  served  as  a  member  of  the  Territorial  legislature 
of  Washington  in  185S,  and  in  1889  was  county  commissioner  for  Union 
county,  Oregon,  and  died  in  the  honest  belief  that  he  was  a  citizen  of 
the  United  States,  understanding  that  his  father  had  been  naturalized 
prior  to  his  majority.  His  children  are  native  citizens,  and  one  of  them 
Is  now  acting  as  administrator  of  his  estate.  In  the  case  of  Ilauen- 
stein  r.  Lynham,  100  U.  S.,  483,  it  was  remarked,  in  the  course  of  the 
ox)inion,  that  where  a  citizen  of  Switzerland  removed  from  bis  native 
country  to  the  State  of  Virginia,  where  he  lived  and  acquired  property 
in  controversy,  which  he  had  a  right  to  hold  under  the  terms  of  the 
treaty  between  the  United  States  and  Switzerland,  and  where  there  was 
no  proof  that  he  denationalized  himself  or  ceased  to  be  a  citizen  and 
subject  of  his  native  country,  that  his  original  citizenship  was  x>re^umed 
to  have  continued.  But  in  that  case,  except  as  to  the  acquisition  of 
property,  it  does  not  appear  that  Hauenstein  had  exercised  any  of  the 
duties  of  citizenship.  In  the  case  of  Boyd  r.  Thayer,  143  U.  S.,  135, 
180,  where  the  facts  in  the  case  are  somewhat  similar  to  those  of  the 
case  at  bar,  the  court  said : 

It  is  true  that  naturulization  under  the  ai't»  of  CoDgresH  kuown  as  the  Dattiraliza- 
tion  laws  can  only  he  completed  before  a  court,  and  that  the  usual  proof  of  nntural* 
ization  is  a  copy  of  the  record  of  the  court. 
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Bat  it  is  eqaally  true  that  where  no  record  of  the  naturalization  can  he  produced^ 
evidence  that  a  person,  having  the  re<iuisite  (lualiHcatious  to  hecome  a  citizen,  did 
in  fact  and  for  a  longtime  vote  and  hohl  office  and  exercise  ri<;ht8  helonging  to  citi- 
zens, is  sufficient  to  warrant  a  jury  in  inferring  that  he  ha<l  been  duly  naturalized 
as  a  citizen. 

It  will  therefore  be  seen  that  the  presiunptiou  of  continuity  of  alien- 
age, when  once  shown,  is  overcome  by  the  presumption  of  citizenship 
by  the  conduct  of  the  father  of  the  ch\imant  in  exercising  for  so  many 
years  the  duties  of  citizenship,  in  case  no  record  of  his  naturalization 
while  the  son  was  a  minor  can  be  found. 

However,  the  applicants  are  in  no  position  to  contest  the  citizenship 
of  the  donation  claimant,  as  at  the  time  of  their  ai)plicati<)n  there  existed 
of  record  the  donation  notification  of  William  Hutchinson,  the  decedent. 

It  is  incumbent  upon  the  heirs  of  the  decedent  and  the  administrator 
of  his  estate  to  show  that  the  chiimant  was  a  duly  naturalize<l  citizen, 
or  that  his  father  was  naturalized  during  the  minority  of  the  son,  if 
such  record  can  be  produced.  If  it  can  not  be  obtained,  owing  to 
lapse  of  time,  the  destruction  of  the  records,  or  the  failure  to  preserve  a 
record  of  such  naturalization  proceedings,  or  from  any  sufficent  cause, 
the  facts  already  established  may  be  deemed  sufficient  to  establish  the 
presumption  of  the  naturalization  of  the  elder  Hutchinson  while  his 
son,  the  claimant,  was  a  minor.  Some  showing  must  be  made,  however, 
that  the  record  of  the  naturalization  of  the  elder  Hutchinson,  the  father 
of  the  donation  claimant,  can  not  now  be  produced. 

The  heirs  of  the  claimant  do  not  appeal  from  the  decision  of  your 
office  requiring  this  supplementary  final  proof,  and  as  to  them  the  case 
must  be  considered  final,  particularly  as  the  decision  of  your  office 
calling  for  such  proof  is  correct. 

The  decision  of  your  office  rejecting  the  applications  of  Brezee  and 
White  is  affirmed. 


COMMl^TATION  OF  OKLAHOMA  HOME-iiTEAUS-ACT  OF  APRIL  11,  1898. 

ClRCUlLAR. 

Commissioner  Hermann  to  Registers  and  Receivers^  Guthrie  and  Okla- 

homay  Oklahoma,  April  25,  189S, 

Your  attention  is  called  to  the  provisions  of  the  act  of  Congress, 
approved  April  11,  1898  (Public  No.  60),  entitled  "An  Act  extending 
the  right  of  commutation  to  certain  homestead  settlers  on  lands  in 
Oklahoma  Territory,  opened  to  settlement  under  the  provisions  of  the 
Act  entitled  'An  Act  to  ratify  and  confirm  the  agreement  with  the 
Kickapoo  Indians  in  Oklahoma  Territory,  and  to  make  appropriations 
for  carrying  the  same  into  effect.'" 

Persons  desiring  to  perfect  their  entries  prior  to  the  expiration  of 
five  years  from  date  of  their  entries  under  the  provisions  of  the  above 
act,  will  be  required  to  give  notice  of  their  intention  so  to  do,  the  same 
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as  in  five  year  cases  and,  also,  at  time  of  making  i)roof,  file  their  appli 
cations  to  purchase  (form  4-001).  Such  applications  the  register  will 
retain  in  his  office.    See  Sec.  2355  R.  S. 

A  cash  certificate  and  receipt  (forms  4-189  and  4-131  respectively) 
will  be  issued,  if  the  proof  is  satisfactory  and  the  same  will  be  reported 
on  the  regular  monthly  abstracts  of  lands  sold.  The  proofs  and  final 
affidavits  in  such  cases,  will  be  made  on  the  regular  homestead  blanks 
modified  as  the  circumstances  require,  and  in  each  case  an  affidavit 
(form  4-102  c),  changed  so  as  to  refer  to  the  above  act,  must  be 
furnished. 

Approved. 

C.  N.  Bliss, 

Secretary, 

(PlBLIC— No.  60.) 

AN  ACT  Extending  the  right  of  commntatiou  to  certain  homestead  f^ettlers  on  Iand»  in  Oklahnroa 
Territory,  opened  to  netthnnent  under  the  proviaions  of  the  Act  entitled  '*An  Act  to  ratify  and  cob  • 
firm  the  agreement  with  tlie  Kickapoo  Indians  in  Oklaiiouia  Territory,  and  to  make  appropriaUtMit 
for  carrying  the  same  into  efleot." 

Jie  it  enacted  btt  the  Senate  and  Honseof  Representaiires  of  the  Vnited  States  of  America 
in  Conffress  aesembled,  That  the  right  of  commutation  is  hereby  extended  to  aU  bou 
fide  homest-ead  settlers  on  the  lands  in  Oklahoma  Territory,  opened  to  settlement 
under  the  provisions  of  the  Act  of  Congress  entitled  ''An  Act  to  ratify  and  conftnn 
an  agreement  with  the  Kickapoo  Indians  in  Oklahoma  Territory,  and  to  make  appro- 
priations for  carrying  the  same  into  effect'',  approved  March  third,  eighteen  handred 
and  ninety-three,  and  the  President's  proclamation  thereon,  after  funrtecn  montha 
f^om  the  date  of  settlement^  upon  full  payment  for  the  lands  at  the  price  provided 
in  said  Act. 

Approved,  April  11,  1898, 

ALASKAN    LANI>-SFRVEY-IMPROVEMEKT-<>CC'rPANC:Y. 

G.  P.  Hansen. 

On  the  survey  of  a  tract  of  Alaskan  land  with  a  view  to  the  purchase  thereof  under 
sectiou  12,  act  of  March  3,  1891,  articles  of  personal  property  shoa Id  not  be 
included  in  the  estimated  value  of  improvements  on  said  land. 

The  occnpaucy  of  laud  solely  for  domiciliary  purposes,  by  one  who  is  engaged  in  the 
business  of  fishing,  is  not  an  occupation  of  the  laud  for  the  purposes  of  ''trade 
or  manufactures"  within  the  meaning  of  said  act. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  Y.  D.)  J26,  J.'iQS.  (W.  M,  B.) 

Clinton  QurDee,  as  attorney  for  G.  P.  Hansen,  claimant,  appeals  irom 
your  office  decision  of  May  14,  1895,  wherein  was  suspended— ::with  sug- 
gestion of  an  emendation  thereof  as  therein  described — survey  No.  (>2, 
executed  June  14, 1894,  by  Clinton  Gurnee,  Jr.,  IT.  S.  deputy  surveyor, 
and  which  embraces  a  tract  containing  97.49  acres,  situate  on  Ugashek 
river,  western  shore  of  the  Alaskan  Peninsula;  used  and  occupied  by 
the  claimant,  according  to  the  report  of  the  deputy  surveyor,  as  a  fish- 
ing ground  or  station. 

Your  letter  transmitting  the  papers  in  the  matter  of  survey  No.  62 
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gives  the  name  of  appellant  as  "H.  P.  Hansen,^  wbile  it  appears  to  be 
G.  P.  Hansen  in  the  decision  appealed  from,  as  also  from  the  field  notes 
and  plat  returned  by  the  deputy  who  was  employed  by  appellant  to 
make  the  survey.  It  will  be  presumed  that  the  (lei)uty  gave  the  name 
correctly.  At  any  rate,  the  survey  can  be  considered  and  disposed  of 
regardless  of  appellant-s  correct  name,  as  his  claim  can  be  sntficiently 
identified  by  the  number  of  the  survey,  the  quantity  and  locality  of  the 
land  embraced  therein,  and  the  deputy  who  did  tlie  work. 

The  survey  was  suspended  by  your  office  decision  upon  the  ground 
that  it  was  not  executed  conformably  to  law  and  regulation  with  respect 
to  square  form,  and  for  the  further  reason  that  more  land  was  included 
in  the  survey  than  was  occupied  by  the  claimant  for  his  business. 

An  examination  of  the  field  notes  and  plat  returned  by  the  deputy 
shows  that  the  survey  embraced  a  parcel  of  land  considerably  longer 
than  broad.  It  also  appears  that  the  front  or  shore  line  of  the  survey 
could  have  been  shortened  and  the  survey  extended  further  inland  and 
so  executed  as  to  embrace  a  tract  of  laud  more  nearly  in  square  form 
than  the  one  included  in  the  original  or  existing  survey.  That  more 
land  is  claimed  than  is  used  or  occupied  by  appellant  for  the  purpose 
of  the  business  engaged  in  is  shown  upon  the  face  of  the  returns  by 
the  deputy. 

If  these  were  the  only  facts  in  the  case  your  ofiice  would  have  com- 
mitted no  error  in  suspending  the  survey  subject  to  emendation  as 
suggested. 

There  are  facts,  however,  disclosed  by  the  record  submitted  which 
would  appear  to  warrant  an  absolute  rejection  or  suspension  of  the  sur- 
vey without  the  right,  on  the  part  of  appellant,  to  an  emendation 
thereof.  The  principal  among  these  is  the  fact  that  the  land  included 
in  the  survey  does  not  api)ear  to  be  used  and  occupied  for  the  purpose 
named  in  section  12  of  the  act  of  March  3, 1891  (26  Stat.,  1100),  under 
the  provision  of  which  appellant  seeks  to  purchase  and  enter  the  land 
in  question.    Said  section  reads  as  follows: 

8kc.  12.  That  any  citizen  of  the  Uiiitoil  states  twenty-one  years  of  age,  and  any 
association  of  such  citizens,  and  any  corporation  incorporated  under  the  laws  of  the 
United  States,  or  of  any  State  or  Territory  of  the  United  States  now  authorized  by 
law  to  hold  lauds  in  the  Territories  now  or  hereafter  in  possession  of  and  occupying 
public  lands  in  Alaska  for  the  purpose  of  trade  or  manufactures,  may  purchase  not 
exceeding  one  hundred  and  sixty  acren,  to  be  taken  as  near  as  practicable  in  a 
square  form,  of  snch  land  at  two  tlollars  and  Hfty  cents  per  acre. 

At  the  date  of  the  passage  of  the  said  act  of  March  3,  1891,  a  num- 
ber of  individuals,  associations  and  corporations  were  using  and  occu- 
pying certain  public  lands  in  Alaska  for  the  purpose  of  trading  with 
the  natives  and  for  manufacturing  purposes.  Trading  posts  and  manu- 
facturing plants  had  been  established  upon  said  lands  by  the  erection 
thereon  at  large  cost — said  cost  amounting  in  some  instances  to 
$50,000,  $(iO,000  and  $75,000— the  necessary  buildings  and  other  im- 
provements  needed  for  the  conduct  of  mercantile  transactions,  for  the 
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salting  and  canning  of  salmon  and  otber  flsli  for  export  trade,  and  for 
the  manufacture  offish  oil,  and  otber  commodities.  It  was  the  puriHwe 
of  Congress  to  enable  those  individuals,  associations,  and  cori>oratioi!S 
who  had,  in  good  faith,  improved  any  of  the  non-mineral  public  lands 
in  Alaska,  not  reserved,  or  occupied  by  the  natives  ol  said  territory, 
and  who  were  using  and  occupying  the  same — or  those  who  might 
thereafter  be  in  possession  and  occnpation  of  said  lands — at  such  time 
for  the  purpose  of  "trade  or  manufactures,"  to  acquire  title  thereto, 
and  to  that  end  the  legislation  set  forth  in  section  12  of  the  said  act  of 
March  3,  1891,  was  enacted. 

Whether  the  land  claimed  by  the  appellant,  as  embraced  in  survey 
No.  r>2,  is  used  and  occupied  in  good  faith  by  appellant  for  the  purpose 
prescribed  by  law  must  be  determined  by  the  facts  disclosed  by  the 
record. 

Before  entering  upon  a  consideration  of  that  particular  question, 
however,  it  may  be  well  to  observe  at  this  place  that  the  deputy  states  in 
his  report,  attached  to  his  Held  notes,  that  this  survey  was  executed  in 
pursuance  of  a  request  of  the  claimant  G.  P.  Hansen,  made  while  they 
were  upon  the  ground.  Hence  it  follows  that  the  said  survey  was  not 
made  in  pursuance  of  an  application  to  the  ex  officio  surveyor- general,  as 
is  required  by  paragraph  1  of  the  rules  and  regulations  of  June  3, 1891 
(General  Land  Office  Circular,  p.  104).  A  survey  executed  under  such 
circumstances  is  made  without  the  proper  authority,  and  is  not,  there- 
fore, a  lawful  survey.    See  case  hire  Alfred  Fackennen  (20  L.  D.,  2  *2}. 

In  numerous  instances,  however,  where  surveys  of  this  claas  have 
been  made  in  the  absence  of  the  required  application,  and  in  contra- 
vention of  law  and  regulations  as  to  "square  form,"  your  office  has 
suspended  said  surveys  with  recommendation,  as  in  the  present  case, 
of  an  emendation  thereof  in  conformity  with  the  requirement*  of  law, 
and  such  practice  of  your  office  has  so  far  been  sustained  by  this 
Department  where  the  character  and  use  made  of  the  improvements 
located  upon  the  land  sought  to  be  purchased  bore  evidence  of  the  fact 
that  the  land  was  occupied  for  the  particular  purpose  required  by  law. 

The  application,  required  to  be  verified  by  affidavit,  not  having  been 
made  for  this  survey,  api)ellant's  relation  to  the  land  surveyed  at  his 
verbal  recpiest  was  not  shown  prior  to  the  execution  of  the  suivey ;  nor 
is  there  with  the  papers  in  the  case  any  affidavit  made  by  him  subse- 
quent to  the  survey  which  establishes  his  relation  thereto,  or  which 
shows  the  ''character,  extent,  and  approximate  value  of  the  improve- 
ments" thereon. 

Recurring  to  the  subject  respecting  the  purpose  for  which  appellant 
occupies  the  land,  and  with  regard  to  the  improvements  thereon,  it 
may  be  stated  that  no  evidence  is  found  in  relation  thereto,  save  that 
furnished  by  the  deputy's  returns.  In  his  report  which  constitutes  a 
part  of  his  said  returns  the  deputy  says: 

He  (Hansen)  has  improvements  wliirh  I  estimate  did  not  cost  less  than  $15(X).U\ 
being  a  tVanie  lodging  and  store  house  tilled  up  with  bunks,  stove  aud  ateusils. 
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piling  for  baudliiix  fish,  lioatti,  nots,  etc. ;  he  is  enji^nged  in  catchiu.u^  snlnion  for  the 
Bartlett  Bay  Packing  Co.,  aud  employs  a  number  of  employees. 

Ill  his  final  oatb,  attached  to  his  field  notes,  the  deputy  states  that 
the  claimant's  improvements  "consist  of  a  house  twelve  by  fourteen 
feet,  nets,  boats,  etc."  The  plat  of  the  survey  shows  the  only  improve- 
ment upon  the  land  to  be  the  small  fishermen's  cabin  twelve  by  fouiteen 
feet  in  dinu'usions. 

As  will  be  seen,  the  deputy  states  that  he  estimates  the  value  of 
appellant's  improvements  to  be  not  less  than  $1500.00.  Boats,  net«, 
piling,  and  other  personal  property,  however,  which  the  deputy  regards 
as  part  of  the  improvements  ui)on  the  land,  and  the  value  of  which 
enter  into  his  total  estimate,  can  in  nowise  be  considered  as  improve- 
ments upon  the  land  included  in  the  survey.  The  only  improvement 
thereon,  which  can  be  regarded  as  such,  consists  of  the  referred  to 
cabin,  and  structures  of  the  dimensions  of  the  said  cabiu  have  been 
erected  at  difi'ercnt  points  on  the  Alaskan  coast,  as  shown  by  the 
returns  of  other  surveys,  at  a  cost  of  from  one  hundred  to  two  hundred 
and  fifty  dollars. 

All  the  material  facts  disclosed  by  the  record  have  been  fully  set  out 
herein  and  it  does  not  appear  therefrom,  as  seen,  that  a  trading  post  or 
manufacturing  ))lant  has  been  established  upon  the  land  soughtto.be 
purchased  and  entered  by  appellant,  or  that  there  is  upon  the  land  any 
salting  or  canning  establishment  whereat  salmon  or  other  fish  are  pre- 
pared for  domestic  or  export  trade.  It  may  be  stated,  in  short,  that  no 
business  of  any  kind  is  carried  on  upon  the  land. 

The  only  business  engaged  in  by  appellant,  according  to  the  report 
of  the  deputy,  consists  in  catching  fish  in  wati?rs  in  that  vicinity  for 
the* Bartlett  Bay  Packing  Company,  while  it  appears  that  he  uses  and 
occupies  the  land  in  question  for  domiciliary  purposes,  and  the  storage, 
perhaps,  of  articles  of  personal  property,  in  the  way  of  nets  and  seines, 
in  the  small  cabin  used  as  a  lodging  place. 

Engaging  in  the  business  of  fishing  for  a  livelihood  or  profit  by  one 
who  seeks  to  purchase  and  enter  land  under  the  provision  of  section 
12  of  the  act  of  March  3,  1891,  whore  such  land  is  used  and  occupied, 
as  in  the  present  case,  only  for  the  purpose  of  a  domicile,  will  not  be 
deemed  an  occupation  of  the  land  for  the  purpose  of  "trade  or  manu- 
factures" within  the  meaning  of  said  act. 

In  view  of  the  facts  and  reasons  herein  contained  survey  No.  62  is 
rejected  absolutely,  and  the  decision  of  your  office — wherein  the  same 
was  suspended  subject  to  emendation — is  accordingly  modified. 
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TELEGRAPH  LINE-RAlLROAI>  RIGirr  OF  ^VAY. 

Postal  Telegraph  Cable  Co. 

All  railroads  in  operation  are  by  Htatutory  provision  '^  poet  roads/'  and  assachtbdr 
right  of  way  is  subject  to  the  use  of  any  telegraph  company  which  accepts  the 
provisions  of  the  act  of  July  24, 1866,  and  desires  to  use  such  right  of  way  for 
its  line  in  such  manner  as  will  not  iut-erfere  with  the  operation  of  the  road. 

Assistant  Attorney- General  Van  Deranter  to  the  Secretary  of  the  Interior, 

April  27^  1898.  (G.B.G. 

By  your  reference  of  April  16, 189S,  I  am  asked  for  an  oiunion  as  to 
the  right  of  the  Postal  Telegraph-Cable  Company  of  Texas  to  erect  a 
telegraph  line  along  the  right  of  way  of  the  Missouri,  Kansas  and 
Texas  Eailway  Company,  through  the  Indian  Territory. 

Sections  526^3  and  5268  of  the  Eevised  Statutes  are  as  follows: 

Sec.  5263.  Any  telegraph  company  now  organized,  or  which  may  hereafter  )>« 
organized,  under  the  laws  of  any  State,  shaU  have  the  right  to  construct,  maintain, 
and  operate  lines  of  t-elegraph  through  and  over  any  portion  of  the  ]iublic  domain 
of  the  United  States,  over  and  along  any  of  the  military  or  post  roads  of  the  I'mtcd 
States  which  have  been  or  may  hereafter  be  declared  such  by  law,  and  over,  under, 
or  across  the  navigable  streams  or  waters  of  the  United  States;  but  Huch  linef  of 
telegraph  shall  be  so  constructed  and  maintained  ns  not  to  obstruct  the  navigation 
of  such  streams  and  waters,  or  interfere  with  the  ordinary  travel  on  snch  military  or 
post  roads. 

Skc.  5268.  Before  any  telegraph  company  shall  exercise  any  of  the  powers  or  ]iriv- 
ileges  conferred  by  law  snch  company  shall  tile  their  written  acceptance  with  the 
PoHtinaster-Gencral  of  the  restrictions  and  obligations  required  by  law. 

I  not6,  in  the  first  place,  that  questions  of  administration,  arising 
under  procedure  looking  to  the  appropriation  of  the  privileges  conferred 
by  section  5263,  are  by  section  5268  brought  within  the  jurisdiction  of 
the  Postmaster-General.  There  is  therefore  no  question  submitted  as 
to  the  legality  or  regularity  of  the  steps  taken  by  said  Postal  Telegraph* 
Cable  Company  toward  the  establishment  of  said  line. 

The  question  here  is  as  to  the  application  of  section  5263  to  lands 
within  the  geographical  limits  of  the  Indian  Territory,  and  more  spe- 
cifically to  the  lands  covered  by  the  right  of  way  of  said  railroad  com- 
pany across  said  Territory. 

Whether  lands  in  the  Indian  Territory  are  part  of  the  public  domain 
of  the  United  States  within  this  section  need  not  be  discussed. 

By  section  3964  of  the  Revised  Statutes  "all  railroads  or  parts  of  rail- 
roads which  are  now  or  hereafter  may  be  put  in  oiieration"  are  estab- 
lished post-roads;  and  the  right  to  maintain- and  operate  Hues  of 
telegraph,  '*over  and  along  any  of  tlie  military  or  post  roads  of  the 
United  States,"  does  not  depend  upon  whether  or  not  such  road  is  u|K)n 
the  public  domain. 

The  grant  is  not  limited  to  such  military  and  post-roads  as  are  upon 
the  public  domain,  but  ''evidently  extends  to  the  public  domain,  the 
military  and  post  roads  and  the  navigable  waters  of  the  United  States. 
These  are  all  within  the  domain  of  the  national  government,  to  the 
extent  of  the  national  powers,  and  are,  therefore,  subject  to  legitimate 
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congressional  regulation."    Pensacola  Telegraph  Company  v.  Western 
Union  Telegraph  Company  (96  U,  S.,  1-11). 

It  can  make  no  difference  therefore  whether  the  right  of  way  of  the 
Missouri^  Kansas  and  Texas  Railway  Company  across  the  Indian  Ter- 
ritory is  upon  the  public  domain,  nor  is  it  material  by  what  tenure  it  is 
held.  If  that  road  is  in  operation,  it  Ih  a  post-road,  and  as  such  its 
right  of  way  is  subject  to  the  use  of  any  telegra^ih  company,  duly 
incorporated,  which  accepts  the  provisions  of  the  act  of  July  24,  1866, 
14  Stat.,  221  (Kevised  Statutes,  sections  5263  to  5268,  inclusive),  and 
desires  to  use  such  right  of  way  for  its  line  in  such  manner  as  will  not 
interfere  with  the  operation  of  the  road.  See  United  States  i\  Union 
Pacific  Kailroad  (160  U.  S.,  1-49). 

I  am  therefore  of  opinion,  if  the  telegraph  company  in  question  is 
entitled  to  the  benefits  of  said  act,  it  will  have  the  right  to  make  the 
necessary  agreements  with  the  railroad  company  for  the  construction 
of  a  telegraph  line  upon  the  right  of  way. 

I  express  no  opinion  as  to  questions  of  condemnation  and  compen- 
sation, in  the  event  such  agreement  can  not  be  made.  The  federal 
law  is  paramount  as  to  the  location  and  right  of  way  of  telegraph 
lines,  but  the  statute  makes  no  provision  for  condemnation.  In  the 
case  of  Postal  Telegraph  Cable  Company  v.  Morgan's,  La.,  Co.  (21  So. 
Rep.  183),  it  was  held  that  State  process  might  be  resorted  to  for  that 
purpose.  See  Gould  and  Tucker's  notes  on  the  Revised  Statutes, 
Vol.  2,  page  624. 

This  is  essentially  a  question  for  the  courts,  and  calls  for  no  admin- 
istrative action. 

Approved, 

C.  N.  Bliss, 

^Secretary, 


MINIXG  CLAIM-KNOWN  LODK  WITltlN  PLACER— IMIOTKST. 

Elda  Mining  and  Milling  Co.  v.  Mayflowbr  Gold  Minino  Co. 

The  protest  of  a  lode  claimant  against  a  placer  entry  on  the  ground  that  said  entr^"- 
emhraces  lodes  or  veins  known  to  exist  at  the  date  of  the  placer  application, 
presents  no  question  for  departmental  determination,  where  it  appears  that  the 
protestant  did  not  adverse  said  application,  and  that  said  application  did  not 
include  any  lodes  or  veins,  for,  under  the  terms  of  the  statute,  all  lodes  or  veins 
known  to  exist  at  date  of  placer  application,  and  not  applied  for  at  that  time  by 
the  placer  applicant,  are  excepted  irom  the  placer  patent,  and  such  exception  is 
expressly  recognized  in  the  language  of  the  patent;  nor  does  a  protest  in  such 
a  case  call  for  a  determination  as  to  the  extent  of  the  surface  area  that  will  be 
so  excepted  from  said  patent. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  •  27,  1898. 

Dae  consideration  has  been  given  to  the  appeal  of  the  Elda  Mining 
and  Milling  Company  from  your  office  decision  of  July  28, 1897,  dis- 
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missing  that  company's  protest  against  the  inssaance  of  patent  to  the 
Mayflower  Gold  Mining  Company  for  Beaver  Springs  placers  Xos,  1 
and  2,  Cripple  Creek  mining  district,  Colorado. 

Application  for  patent  for  both  placers  was  made  July  13,  1895,  and 
mineral  entry  thereof  (No.  697,  Pueblo,  Colorado,)  allowed  October  12, 
1895.  April  26,  1896,  the  Elda  Company  tiled  a  protest  against  the 
issuance  of  patent  upon  the  placer  entry  as  allowed,  alleging,  substan- 
tially, that  said  company  is  tlte  owner  of  the  Jacob,  Jr.,  Lizzie  and 
Luck  Sure  lode  mining  claims,  which  conilict  with  said  placer  claims 
and  that  at  the  time  of  the  application  for  the  placer  patent  each  of 
said  lode  claims  was  duly  located  and  recorded,  and  embraced  a 
known  lode  or  vein.  The  protestant  asks  that  the  placer  entry  be 
canceled  to  the  extent  of  the  conflict  with  these  lode  claims. 

May  11,  1890,  your  office  ordered  a  hearing,  which  resulted  in  a  deci- 
sion by  the  local  officers  recommending  the  dismissal  of  the  protest 
which,  on  appeal,  was  affirmed  by  your  office  July  28,  1897. 

The  placer  claimant  did  not  mention  or  claim  either  of  said  lodes  or 
veins  in  its  application  for  the  placer  patent,  and  the  lode  claimant  did 
not  adverse  that  application  nor  is  it  now  making  application  for  ])ateDt 
to  the  lode  claims. 

Lodes  or  veins  known  to  exist  \yithin  a  placer  claim  at  the  date  of  the 
application  for  the  placer  patent,  and  which  are  not  applied  for  at  that 
time  by  the  placer  applicant,  are  by  operation  of  law  excepted  from  the 
placer  patent,  and  a  clause  fully  recognizing  this  exception  is  inserted 
in  all  placer  patents  without  previous  inquiry  by  the  land  department 
into  the  existence  of  any  such  lode  or  vein. 

Whether  this  exception  extends  to  the  entire  surface  area  of  the  pro- 
testant's  said  lode  claims  (see  Pike's  Peak  Lode,  10  L.  D.,  200,  203),  or 
whether  by  reason  of  protestant's  failure  to  adverse  the  application  for 
the  placer  patent  the  exception  embraces  only  the  known  lodes  or  veins 
and  twenty-five  feet  on  each  side  thereof  (see  Shonbar  Lode,  1  L.  D., 
551 ;  Id.,  3  L.  D.,  388;  Becker  v.  Sears,  on  review,  1  L.  D.,  577),  or  only 
the  known  lodes  or  veins  and  so  much  of  the  adjoining  surface  area  2i.s 
is  necessary  to  the  occupation,  use,  operation  and  enjoyment  of  the  lode 
claims  by  their  owner  (see  Aurora  Lode  v,  Bulger  Hill  and  Nugget  Gulch 
Placer,  23  L.  D.,  95-105),  need  not  now  be  considered  or  determined 
because,  if  in  fact  such  lodes  or  veins  were  known  to  exist  at  the  time 
of  the  application  for  placer  patent,  the  exception,  whatever  its  extent, 
is  embraced  and  included  in  the  reservation  which  forms  an  essential 
part  of  the  terms  of  a  placer  patent,  both  by  operation  of  the  statute 
making  the  exception  and  by  the  recognition  of  the  exception  in  the 
express  language  of  the  patent. 

The  rights  of  the  protestant  as  a  lode  claimant,  whatever  they  may 
be,  will  not  be  affected  by  the  issuance  of  a  patent  upon  the  placer 
entry  as  allowed,  but  will  be  preserved  and  protected  as  fully  as  if  now 
determined  and  specifically  excepted  Irom  the  operation  of  that  patent, 
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and  the  subseqneiit  issuance  of  lode  patents  to  the  protestant  coveriDg 
its  rights  to  the  knowu  lodes  or  veins,  if  there  were  such  at  the  date  of 
the  placer  application,  will  not  be  prevented  or  hindered  by  the  placer 
patent.     (South  Star  Lode,  on  review,  20  L.  D.,  204). 

It  is  therefore  unnecessary  at  this  time  to  pass  iipon  the  matters 
alleged  by  protestant,  and  for  the  reasons  herein  given  the  dismissal  of 
its  protest  by  your  office  is  affirmed. 


Weisneb  17.  Clem. 

Motion  for  review  of  departmental  decision  of  March  3,  189S,  26  L, 
D.,  301,  denied  by  Secretary  Bliss,  April  27, 1898. 


SURVEY  OF  MIXING  CLAIM— COMPENSATION  OF  .Sl'R>'EYO«. 

KiOHABD  G.  Anderson. 

In  case  of  an  orduv  made  for  nii  nniended  survey  of  a  mining  claim  there  is  no  author- 
ity for  requiring  the  depnty  mineral  surveyor  to  execute  such  survey  without 
further  compensation. 

Secretary  Bliss  to  the  CommisHioner  of  the  General  Land  Office^  April 
(W.  V.  jy.)  27^  1898.  '  (G.  B.  G.) 

Kichard  G.  Anderson,  a  deputy  United  States  mineral  surveyor,  has 
appealed  from  your  office  decision  of  February  18,  1898,  whereby  he  is 
required  to  make  an  amended  survey,  "  without  expense  to  the  claim- 
ant," of  the  Rattler  Lode  claim  Ko.  220,  Huron,  South  Dakota,  to 
describe  its  conflict  with  the  excluded  Chief  of  the  Hills  No.  2  lode 
claim,  lot  No.  221. 

Counsel  for  James  Milliken,  claimant  for  said  Battler  Lode  Claim, 
has  filed  a  paper  with  the  case  suggesting  that  if  this  appeal  by  the 
deputy  mineral  surveyor  is  proper  practice,  parties  interested  in  the 
final  adjustment  of  title  to  the  property  should  not  be  subjected  to 
the  delays  incident  to  the  regular  course  of  appeals  from  decisions  of 
your  office,  and  asks  that  the  matter  be  disposed  of  at  once. 

This  presents  a  proper  case  for  immediate  action,  and  the  case  will 
be  considered  as  special. 

The  action  of  your  office  in  ordering  a  resurvey  of  public  lands  is  a 
matter  of  administration,  with  which  the  Department  will  not  ordina- 
rily interfere.  There  does  not  appear  to  have  been  any  abuse  of  dis- 
cretion in  this  regard  in  the  present  case.  It  is  said  in  the  decision 
appealed  from  that  the  corners  of  said  Rattler  Lode  Claim  have  not 
by  previous  surveys  been  correctly  ascertained,  and  that  until  this  is 
done,  the  conflicts  of  the  Rattler  Lode  with  lot  No.  221  can  not  be 
properly  described.  No  sufficient  reason  is  urged  to  cast  doubt  upon 
the  correctness  of  this  statement. 
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It  is  Bubiiiitted,  however,  that  if  there  are  inaccuracies  aud  lack  of 
definiteness  in  the  survey  made  by  Anderson,  such  defects  are  not  due 
to  any  fault  of  his,  but  to  a  previous  erroneous  survey  made  by  another 
surveyor;  that  his  instructions  were  carried  out  in  a  proi)er  manner, 
and  that  he  ought?  not  to  be  required  to  make  another  survey  without 
compensation. 

The  facts  shown  by  tbe  record  are  too  meager  to  authorize  a  finding 
upon  this  contention. 

It  is  beheveil,  however,  that  the  order  of  your  office,  in  so  far  as  it 
directs  a  resurvey  to  be  made  without  cost  to  the  mineral  claimants, 
is  without  authority  of  law\ 

Section  2334  of  the  lievised  Statutes  provides  that: 

The  expenses  of  the  survey  of  vein  or  lode  claims  *  *  ^  *  shall  he  paid  by  the 
applicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at  the  most  reasoDable 
rates,  and  they  shall  also  be  at  liberty  to  employ  any  United  States  siir>'eyor  to 
make  the  survey. 

Under  this  statute  the  mineral  claimant  may  employ  any  deputy 
mineral  surveyor  to  do  his  field  work.  He  may  also  contract  on  the 
basis  of  such  compensation  as  may  be  agreed  upon  between  the  con- 
tracting ]>arties,  subject  only  to  the  limitation  of  a  maximum  charge 
which  is  fixed  by  the  Commissioner  of  the  General  Land  Office.  It 
therefore  is  a  private  contract  between  the  parties.  If  the  claimants 
have  been  injured  by  the  incompetent  or  inaccurate  work  of  Anderson, 
they  are  not  without  remedy  on  the  contract.  Inasmuch  as  be  is  an 
officer  of  the  United  States,  proper  administrative  action  on  the  part 
of  your  office  would  seem  to  be  a  due  consideration  of  any  charge  of 
official  misconduct  which  may  be  made  against  him  in  connection  with 
this  matter,  and  after  giving  him  a  full  and  fair  opportunity  to  be 
heard  thereon  to  make  such  recommendation  to  the  Department  as  the 
circumstances  of  the  case  appear  to  warrant. 

Your  ofiice  decision  is  modified,  in  so  far  as  it  requires  Anilerson 
to  make  the  survey  in  question  without  compensation,  and  the  case 
remanded  for  proceedings  consistent  with  the  views  hereinbefore 
expressed. 


PRIVATK  C:LA1M-RELIXQV'I8HMEXT-A1>.IUSTMENT  OF  BOIXDARIES. 

John  Houston  M.  Clinch. 

In  the  adjustment  of  the  interests  of  the  government  in  a  confirmed  private  claim, 
where  a  portion  of  said  claim  has  heen  relinquished  and  other  laud  taken  in  lieu 
thereof;  the  boundary  lines  of  said  grant,  as  judicially  approved  in  the  Hnal 
decree  of  confirmation^  should  be  recognized  as  determining  the  true  extent  of 
the  grant,  as  between  the  grantee  and  the  government. 

The  decision  of  July  13,  1896,  23  L.  D.,  130,  modified. 

/Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 

(W.  V.  D.)  ^?,  l,s98.  (E.  F.  B.) 

This  is  a  petition,  filed  by  John  Houston  M.  Clinch,  asking  for  a  recon- 
sideration and  modification  of  the  decision  of  the  Department  of  July 
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13,  1896  (23  L.  D,,  130),  wliich  was  reaflBirined  ou  motion  for  review, 
July  12,  1897. 

The  decision  complained  of  was  rendered  upon  the  appeal  of  said 
John  Houston  M.  Clinch  from  the  decision  of  your  oflHce  of  February 
3,  1887,  refusing  to  issue  to  him,  as  executor  and  heir  of  Duncan  M. 
Clinch,  assignee  of  George  J.  F.  Clarke,  a  patent  for  a  tract  of  land 
known  as  the  mill  grant  of  George  J.  F.  Clarke,  Gainesville  land  dis- 
trict, Florida,  upon  tlie  ground  of  excess  of  area  in  the  survey. 

This  grant  was  located  and  surveyed  by  Burgevin,  the  Spanish  sur- 
veyor-general, in  three  parts — one  of  eight  thousand  acres  on  the  west 
shore  of  the  8t.  John's  river,  at  the  ])lace  named  in  the  grant;  one  of 
five  thousand  acres  at  a  place  called  Lang's  Hammock ;  and  one  of  three 
thousand  acres  at  a  place  called  Cone's  Hammock. 

The  superior  court  for  the  eastern  district  of  Florida,  under  the  act 
of  May  23,  1828  (4  Stat.,  284),  conlirmed  the  grant  according  to  the 
three  separate  surveys  of  Kurgevin,  but  upon  appeal  the  supreme  court 
of  the  United  States,  while  affirming  so  much  of  the  decree  as  adjudged 
the  claim  of  the  petitioner  to  be  valid,  and  so  far  as  it  confirmed  the 
same  to  the  extent  and  agreeable  to  the  bimndaries  of  the  survey  of 
Hurgevin  of  the  eight  thousand  acres,  reversed  it  so  far  as  it  confirmed 
to  the  petiti«)lier  the  lands  embraced  in  the  two  other  surveys,  and 
directed  the  court  below  to  cause  the  remaining  eight  thousand  acres 
to  be  surveyed  on  vacant  lands  within  the  limits  of  the  grant,  and  that 
the  title  to  the  land  so  surveyed  be  confirmed. 

In  conformity  with  this  mandate,  the  superior  court  for  the  eastern 
district  of  Florida  ordered  that  said  eight  thousand  acres  be  surveyed 
by  John  Lee  Williams  on  any  land  then  vacant  within  the  limits  of  the 
grant. 

A  survey  was  made  in  accordance  with  said  order,  and  the  plat  of 
survey  was  returned  to  the  July  term,  1835,  of  said  court,  which  was 
examined  and  approved,  and  thereupon  the  court,  November  2,  1835, 
decreed : 

That  tlio  said  tract  of  eight  thonsaiul  acres  is  hereby  couiirined  to  the  said  George 
J.  F.  Clarke,  as  part  and  parcel  of  the  sixteeen  thousand  acres  originally  granted  to 
him  at  that  |>lace. 

The  superior  court  of  East  Florida  had  ample  and  complete  jurisdic- 
tion to  ascertain  and  determine  the  validity,  the  locus  and  the  extent 
of  the  grant,  and  having  by  its  decree  confirmed  the  same  according 
to  the  survey  of  Williams  made  under  its  order,  which  upon  examina- 
tion was  found  to  be  correct  and  \vas  approved,  its  action  decret^ing 
confirmation  of  the  grant  according  to  the  boundaries  of  such  survey 
was  a  final  determination  that  the  lands  embraced  within  such  limits 
were  never  public  lands  of  the  United  States,  and  there  is  no  authority 
to  fix  the  limits  of  said  grant  by  any  other  survey.  Hence,  the  Depart- 
ment in  said  decision  of  July  13,  1800,  held  that  it  was  the  duty  of 
the  Department  in  1835  to  issue  a  patent  for  all  the  land  included 
12209— VOL  26 .37 
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withiu  tbe  boundaries  of  the  Williams  survey,  "and  such  is  yet  the 
duty  of  this  Departiuent,  unless  that  duty  bas  beeu  modified  by  subse- 
quent events. 

After  the  decision  of  the  supreme  court  in  said  case,  Duncan  L.  Cliucb 
and  John  H.  Mcintosh  purchased  the  interest  of  Clarke  in  the  mill 
grant,  and  thereafter  an  act  was  passed  by  Congress,  which  was 
approved  July  2,  1836  (6  Stat.,  076),  authorizing  the  said  Duncan  L. 
Clinch  and  John  H.  Mcintosh,  assignees  of  George  J.  F.  Clarke,  to 
purchase  at  the  minimum  price  for  which  public  lands  are  sold  the 
three  thousand  acres  in  Cone's  or  Moody  Hammock  as  surveyed  by 
Burgevin,  upon  which  they  had  made  their  settlements,  in  lieu  of  the 
same  qtiantity  of  land  confirmed  to  them  by  the  decree  of  the  supreme 
court. 

The  terms  of  the  act  having  been  complied  with,  Duncan  L.  Clinch, 
vho  had  acquired  all  the  right,  title  and  interest  of  Mcintosh,  was 
allowed  to  purchase  said  tract  of  land,  amounting  to  3,008.34  acres, 
and  received  patent  for  the  same,  dated  March  10, 1845,  but  the  land 
relinquished  to  the  United  States  in  the  mill  grant  was  not  at  that  time 
nor  has  it  since  been  segregated  and  set  apart.  It  was  therefore  held 
that  the  relinquishment  by  Clinch  of  three  thousand  and  eight  and 
thirty-four  one-hundredths  acres  in  the  mill  grant  diminished  the  grant 
to  that  extent,  and  your  ofiQce  was  directed  to  cause  to  be  surveyed  and 
cut  off  from  said  mill  grant  3,008.34  acres,  exclusive  of  the  one  thou- 
sand acre  tract  (another  grant  which  had  been  included  within  the 
limits  of  the  Williams  survey),  by  locating  and  marking  a  line  which 
appears  upon  the  official  maps  as  the  southern  boundary  of  said  mill 
grant,  and  to  cause  the  public  surveys  to  be  adjusted  and  closed  upon 
the  new  line  so  located  and  marked. 

In  View  of  the  fact  that  the  government  neglected  to  have  said  relin- 
quished land  segregated  and  set  apart  at  the  time  the  patent  to  Dun- 
can L.  Clinch  was  issued  for  the  3,008.34  acre  tract,  and  closed  the 
government  surveys  upon  said  grant  without  cutting  it  oflT,  after  hold- 
ing the  relinquishment  for  more  than  twelve  years,  the  petitioner  asks 
that  the  order  of  the  Department  may  be  so  modified  as  not  to  include 
within  the  area  to  be  segregated  lands  which  he  has  sold  and  conveyed 
by  warranty  deeds. 

If  the  relinquishment  executed  by  Clinch  did  not  designate  a  par- 
ticular tract  of  land  that  could  be  identified,  but  merely  relinquished 
his  right,  title,  claim  and  interest  in  a  quantity  of  land  in  the  mill 
grant  equal  to  the  land  purchased  from  the  United  States,  such  relin- 
quishnient  would  convey  to  the  United  States  no  title  to  any  particular 
part  of  the  mill  grant,  but  it  would  only  invest  it  with  an  equitable 
interest  in  the  entire  grant,  to  the  extent  of  the  land  purchased  by 
Clinch,  under  the  act  of  July  2, 1836. 

Under  authority  of  an  act  of  Congress,  approved  June  28, 1848  (9 
Stat.,  242),  directing  the  surveys  of  private  claims  or  grants  in  Florida 
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which  had  been  duly  contirined,  David  H.  Burr  was  appointed  by  the 
Commissioner  of  the  General  Land  Office  a  deputy  surveyor,  and 
assigned  to  the  survey  of  this  grant.  It  was  not  contemplated  that 
another  survey  should  be  made  of  this  grant,  except  so  far  as  to  retrace 
the  lines  of  the  survey  according  to  which  it  was  confirmed,  and  for 
the  purpose  solely  of  closing  the  lines  of  the  public  surveys  upon  the 
grant.  The  Williams  survey  was  a  finality,  and  the  government  had 
no  authority  either  to  diminish  or  enlarge  the  grant  by  making  a  dif- 
ferent survey. 

Prior  to  the  commencement  of  the  surveys  made  under  the  authority 
of  said  act,  notices  were  issued  requesting  all  persons  holding  claims 
to  any  of  said  grants,  or  who  may  have  knowledge  of  the  lines  and 
corners  of  their  respective  claims,  to  produce  such  title  paper  and  evi- 
dence of  locality  as  may  be  in  their  power  to  produce. 

Acting  under  such  notice,  Williams,  who  made  the  survey  of  this 
grant  under  the  order  of  the  court,  and  who  had  since  become  the  rep- 
resentative of  Duncan  L.  Clinch,  conferred  with  Burr,  and  pointed  out 
the  corners  of  his  (Williams')  survey.  Burr  objected  to  the  line  as  run 
by  Williams,  and  began  a  new  line  several  degrees  farther  north, 
against  the  protest  of  Williams.  The  survey  of  Burr  was,  however, 
approved,  and  all  the  land  lying  south  of  and  adjacent  to  the  south 
line  of  the  Burr  survey  has  been  disposed  of  as  public  land. 

It  seems  to  be  unquestioned  that  Burr  in  making  the  survey  of  1849, 
closing  the  lines  of  the  public  surveys  upon  this  grant,  did  not  retrace 
the  lines  of  the  Williams  survey,  and  he  had  no  authority  to  make  any 
other  survey. 

In  the  decision  of  your  office  of  February  3,  1887,  it  is  said: 

The  southerly  line  of  this  survey  of  1849  runs  from  a  place  designated  as  ''Narrow 
Bay''  on  a  course  north  72^  Tvest,  521  chains  to  Buckley  Creek,  or  36  chains  shorter 
than  Williams'  south  line. 

Commencing  at  the  Narrow  Bay,  designated  on  the  survey  of  1849,  and  using  the 
courses  and  distances  given  by  said  Williams'  survey,  I  find  that  the  north  line  S. 
68^  £.  510  chains,  will  not  reach  the  St,^  Johns  river  by  about  45  chains;  and  only 
barely  touches  the  northeast  comer  of  said  1000  acre  tract;  but  if  this  north  line  is 
carried  far  enough  south  so  as  to  cut  the  1000  acre  tract,  as  shown  upon  said  Will- 
iams plat,  and  the  other  lines  of  Williams  followed,  the  north  line  will  be  some 
distance  south  of  Picolata;  and  the  Narrow  Bay  found  by  Williams  wiU  lie  much 
further  south  than  the  Narrow  Bay  shown  by  said  survey  of  1849. 

The  field  notes  of  the  United  States  survey  of  the  1,000  acre  tract  show  that  Will- 
iams pointed  out  to  the  sarveyor  the  northeast  comer  of  the  1,000  acres  as  found  by 
him;  and  the  surveyor  adopted  this  corner  as  his  beginning  comer,  thus  showing 
that  he  retraced  the  lines  made  by  Williams  of  this  tract;  and  if  he  had  found  Nar- 
row Bay  at  the  point  where  W^illiams  located  it,  his  survey  would  have  included  a 
much  larger  area  than  the  present  United  States  survey  contains. 

This  fact  was  evidently  known  by  the  then  owner  of  the  mill  grant  at 
the  time  of  the  survey,  when  he,  through  Williams  who  represented 
him,  objected  to  the  line  as  located  by  Burr.  But  he  acquiesced  in  it, 
and  can  not  now  be  heard  to  deny  the  validity  of  the  Burr  survey,  or 
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that  it  was  a  correct  retraciug  of  the  Williams  line,  so  far  as  it  affecUt 
the  riglit  of  the  purchasers,  or  their 'trausferees,  of  the  lands  disposed 
of  by  the  government,  south  of  said  line,  as  public  lands. 

But  while  the  petitioner  would  be  estopped  frum  denying  that  the 
survey  of  Bnrr  in  1849  was  a  correct  retracing  of  the  Williams' line,  so 
far  as  it  might  aii'ect  the  right  of  purchasers  from  the  government  of 
lands  lying  south  of  said  line,  he  would  not  he  estopped  from  asserting 
his  right  to  have  the  southern  line  of  the  Williams  survey  re  established 
as  the  southern  boundary  of  the  grant,  for  the  purpose  of  adjusting  the 
right  and  interest  of  the  government  growing  out  of  the  relinquishment 
of  Duncan  L.  Clinch  to  an  interest  in  all  the  lands  within  the  limits  of 
the  mill  grant  as  surveyed  by  Williams,  to  the  extent  of  3,0US.;U  acres. 

The  embarrassing  situation  in  which  this  petitioner  is  now  placed  is 
due  in  a  great  measure  to  the  failure  of  the  government  to  adjust  it.< 
interest  in  the  grant  when  the  public  surveys  were  closed  upon  it.  He 
came  into  possession  of  this  property  after  said  survey,  having  pur- 
chased more  than  one  half  of  it  in  1880,  over  thirty  years  theri'ufter. 

Upon  further  consideration  of  this  application,  the  Department  is 
satisfied  that  the  decision  of  July  13, 1800,  should  be  so  far  modified  sis 
to  direct  a  different  mode  for  the  adjustment  of  the  right  and  interest 
of  the  government  in  said  grant  by  excluding  all  lands  that  may  have 
been  sold  and  which  are  within  the  limits  of  the  original  survey  by 
Williams.  To  this  ead,  a  resurvey  of  the  grant  should  be  nmde,  sofar 
as  may  be  necessary  to  locate  the  southern  line  as  run  by  Williams, 
for  the  purpose  of  ascertaining  what  lands,  if  any,  lying  north  of  the 
southern  line  as  surveyed  by  Williams,  have  already  been  disposed  of 
by  the  United  States  as  public  lands,  and  after  deducting  such  amount 
from  the  3,008.34  acres,  being  the  interest  of  the  United  States,  the 
residue  of  said  3,008.34  acres  will  be  cut  off  from  said  grant,  taking  in 
such  limits  as  will  include  the  full  balance  due,  excluding  therefrom  all 
land  which  may  have  been  sold  and  conveyed  by  said  John  M.  Houston 
Clinch. 


MINING  C'LAIM-PROTEST-LOCATION— EXPENDITURES. 

American  Consolidated  Mining  and  Milling  Co.  v.  De  Witt. 

A  protestaut,  wbo  fails  to  cidverBo  an  application  for  a  lode  patent,  will  not  then^ 
after  be  beard  ou  a  cbargo  tbat  tbe  clairned  discovery  of  tbe  lode  applicant  is 
ill  fact  on  land  appropriated  by  tbe  prior  location  of  the  protestant,  or  that  the 
labor  and  improvements  sliowu  by  said  applicant  should  be  credited  to  the 
protestant. 

ISecretnrif  Bliss  to  the  Commissioner  of  the  General  Land  Office j  April 
( W.  V.  I).)  ^9,  1S98.  ( P.  J.  C.) 

November  7, 1894,  R.  (r.  De  Witt  made  upplication  for  patent  for  the 
Maryland  lode  mining  claim,  survey  No.  8875,  Pueblo,  Colorado,  land 
district,  and  notice  of  the  application  was  duly  given  by  posting  and 
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publication,  but  no  adverse  claim  was  filed  during  the  period  of  publiea  - 
tion.    Mineral  entry  of  the  claim  has  not  yet  been  allowed. 

March  27, 1895,  the  American  Consolidated  Mining  and  Milling  Com- 
pany filed  a  protest  alleging  that  the  Maryland  is  not  a  valid  mining 
location,  in  that  the  discovery  therein  was  on  the  Orbit  lode  claim,  a 
prior  and  subsisting  location,  and  not  upon  unappropriated  public 
land;  that  the  Orbit  vein  is  the  only  one  di8Covere<t  within  the  limits 
of  the  Maryland ;  that  a  large  part  of  the  improvements  and  labor  upon 
the  Maryland  claim  were  placed  there  by  lessees  of  the  protestant  under 
a  leaqe  of  the  Orbit,  and  were  not  placed  there  by  the  applicant  tor 
the  Maryland  patent  nor  by  his  grantors;  and  that  a  large  part  of  the 
Maryland  is  within  the  Orbit,  which  is  the  property  of  the  protestant 
nnder  a  prior  location. 

A  hearing  was  had  before  the  local  oflicers,  and  they  found  the  evi- 
dence not  suflScicnt  to  warrant  the  rejection  of  the  Maryland  applica- 
tion. On  appeal  your  oflftce  afiirmed  that  decision,  whereuiwii  the 
protestant  prosecutes  this  appeal,  alleging,  first,  that  five  hundred  dol- 
lars' worth  of  labor  has  not  been  expended,  or  improvements  made, 
upon  the  Maryland  by  the  applicant  for  patent  thereto  or  by  his  grant- 
ors; and,  second,  that  the  Orbit  was  a  valid  and  subsisting  mining 
claim  at  the  time  of  the  location  of  the  Maryland,  and  therefore  the 
area  in  conflict  was  appropriated  and  was  not  subject  to  further  location. 

Whether  the  ground  which  includes  the  Maryland  discovery  is  apart 
of  the  Maryland,  or  a  part  of  the  Orbit,  and  whether  the  Maryland  is 
the  superior  claim  to  the  ground  in  conflict,  are  questions  which  were 
open  to  determination  by  adverse  proceedings  in  the  local  court  and 
which  are  now  determined  adversely  to  protestant's  contention,  by  rea- 
son of  its  failure  to  adverse  the  Maryland  application  (Section  2325, 
R.  8.). 

It  appears  that  the  Maryland  claim  and  the  Orbit  claim  were  both 
leased  and  bonded  to  John  P.  Yoimg,  by  their  respective  claimants,  in 
April,  1894,  the  lease  of  the  former  antedating  the  lease  of  the  latter 
by  twelve  days.  These  claims  overlap,  and  the  discovery  shaft  of  the 
Maryland  is  in  the  ground  in  conflict.  In  his  lease  of  the  Maryland, 
Young  agreed  to  "enter  upon  said  mine  and  work  and  develop  the  same 
in  good  and  workmanlike  manner,"  and  "to  commence  work  thereon 
within  fifteen  days  from  the  date  hereof  and  to  prosecute  work  dili- 
gently and  continually  during  the  term  of  this  lease,"  and  his  lease  of 
the  Orbit  i)rovided  that  he  should  "work  at  least  twenty  shifts  of  two 
men  each  in  the  development  and  improvement  of  said  property  for 
each  and  every  month  during  the  term  of  this  lease."  The  develop- 
ment work  under  these  leases  was  done  by  Young,  as  lessee,  in  the 
Maryland  shaft.  This  labor  and  improvement  are  credited  to  the  Mary- 
land by  the  surveyor-general's  certificate  and  by  your  office  decision, 
but  the  x)rote8tant  insists  that  this  was  error.  It  being  settled  under 
the  statute  that  the  Maryland  claim  to  the  area  in  conflict  is  the  bette 
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one,  it  follows  that  sacli  expenditure  in  labor  and  improvements  was 
made  upon  Che  Maryland  by  the  lessee  tliereof,  under  a  lease  providing 
therefor,  and  that  the  owners  of  the  Maryland  and  not  the  owners  of 
the  Orbit,  are  entitled  to  the  credit  thereof.  Young,  knowing  of  the 
conflicting  claims  to  the  land,  took  leases  from  both  claimants  to  fully 
protect  himself  in  the  premises,  but  this  will  not  deprive  the  Maryland 
claimants  of  the  benefits  of  the  labor  and  improvements  which  they  had 
a  right  to  exact  under  the  terms  of  their  lease. 
Your  office  judgment  is  therefore  affirmed. 


RAILROAD  GRANT-MINNESOTA  ACT  OF  MARCH  1,  1877. 

Ellingson  V.  St.  Paul,  Minneapolis  and  Manitoba  Ey.  Co. 

(On  Review.) 

The  act  of  March  1,  1877,  of  the  State  legislature  of  Minnesota,  providing  that  the 
railroad  company  taking  the  benefitH  thereof  shonld  not  acquire  any  title  or 
right  to  any  land  to  T?hich  ''legal  and  fnll  title''  had  not  theretofore  been  per- 
fected, and  to  which  there  was  an  existing  settlement  claim,  contempbited  in  the 
use  of  the  words  ''legal  and  fnll  title,"  a  perfect  or  complete  title  which  could 
not  be  suocessfally  assailed;  hence  a  conveyance  of  lands  by  the  State  to  the 
company  in  excess  of  the  amount  to  which  the  company  was  then  entitled,  and 
prior  to  the  passage  of  said  act,  is  no  bar  to  the  State's  reconveyance  to  the 
United  States  of  a  tract  embraced  therein  for  the  benefit  of  a  settler  as  provided 
by  said  act. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  29, 1898.  (F.  W.  C.) 

Consideration  has  been  given  to  the  motion  tbrwardeil  with  yoar  office 
letter  of  November  12,  1895,  filed  on  behalf  of  the  St  Paul,  Minneap- 
olis and  Manitoba  Railway  Company,  for  review  of  departmental  deci- 
sion of  September  28, 1895  (21  L.  D.,  254),  in  the  case  of  Ole  Ellingson 
V,  St.  Paul,  Minneapolis  and  Manitoba  Eailway  Company,  involving  tlie 
NWJ  of  Sec.  15,  T.  132  N.,  R.  39  W.,  St  Cloud  land  district,  Minnesota. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  the  St  Vin- 
cent Extension  of  the  St  Paul,  Minneapolis  and  Manitoba  Kail  way 
Company,  under  the  act  of  Marcb,  1871,  (16  Stat.,  588). 

The  line  of  the  company's  road  was  definitely  located  opposite  this 
laud  December  19, 1871,  but  that  section  of  road  was  not  constructed 
until  after  the  act  of  Minnesota  of  March  1, 1877,  infra  and  was  not 
certified  as  constructed  until  1880. 

The  tract  in  question  was  selected  by  the  company  November  25, 
1873,  and  was  certified  to  the  State  April  30, 1874,  and  was  patented 
by  the  United  States  to  the  State  January  14, 1875. 

During  the  year  1880  the  governor  of  Minnesota  relinquished  the 
tract  to  the  United  States  for  the  benefit  of  Ellingson,  assuming  the 
right  to  do  so  under  the  provisions  of  the  act  of  the  legislature  of  Min- 
nesota of  March  1,  1877  (Special  Laws  of  Minnesota  1877,  page  257). 
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Said  act  provides : 

Sec.  10  The  Saint  Paul  and  Pacific  Railroad  Company,  or  any  company  or  corpora- 
tion taking  the  beneflts  of  this  act,  shall  not  in  any  manner,  directly  or  indirectly, 
acquire  or  become  seized  of  any  right,  title,  interest,  claim,  or  deniaud  in  or  to  any 
piece  or  parcel  of  land  lying  and  being  within  the  granted  or  indemnity  limits  of 
said  branch  lines  of  road,  to  which  legal  and  fall  title  has  not  been  perfected  in  said 
Saint  Paul  and  Pacific  Railroad  Company,  or  their  successors  or  assigns,  upon  which 
any  person  or  persons  have  in  good  faith  settled  and  made  or  acquired  valuable 
improvements  thereon,  on  or  before  the  passage  of  this  act,  or  upon  any  of  said 
lands  upon  which  has  been  filed  any  valid  preemption  or  homestead  filing  or  entry — 
not  to  exceed  one  hundred  ^nd  sixty  acres  to  any  one  actual  settler;  and  the  gov- 
ernor of  this  State  shall  deed  and  relinquish  to  the  United  States  all  pieces  or  par- 
cels of  said  lands  so  settled  upon  by  any  and  all  actual  settlers  as  aforesaid,  to  the 
end  that  all  such  actual  settlers  may  acquire  title  to  the  lands  upon  which  they  actu- 
ally reside,  from  the  United  States,  as  homesteads  or  otherwise,  and  upon  the  accept- 
ance of  the  provisions  of  this  act  by  said  company,  it  shall  be  deemed  by  the  governor 
of  this  State  as  a.  relinquishment  by  said  company  of  all  saoli  lands  so  occupied  by 
such  actual  settlers;  and  in  deeding  to  the  United  States  such  lands,  the  governor 
shall  receive  as  prima  facie  evidence,  of  actual  settlement  on  said  lands,  the  testi- 
mony and  evidence  or  copies  thereof,  heretofore  or  which  may  be  hereafter  taken  in 
eases  before  the  local  United  States  land  offices,  and  decided  in  favor  of  such  settlers. 

Ill  tite  decision  under  review  it  was  held  that  the  act  of  1877  took 
cognizance  of  the  company^s  default  in  the  construction  of  its  road, 
and  extended  the  time  for  such  construction  upon  condition  that  exist- 
ing settlement  claims  to  lauds  within  the  grant  and  to  which  the  com- 
pany had  not  perfected  ^' legal  and  full  title"  should  be  piotected  and 
saved;  that  to  the  extent  of  the  land  covered  by  such  settlement 
claims  the  act  operated  as  a  pro  tanto  forfeiture  in  favor  of  the  settlers, 
and  that  in  this  case  the  title  was  conveyed  to  the  company  in  advance 
of  construction  and  had  not  been  earned  at  the  date  of  the  act  of  1877^ 
and  hence  was  not  a  ** legal  and  full  title"  and  did  not  prevent  the  set- 
tler claiming  the  benefits  of  that  act  under  the  governor's  relinquish- 
ment for  his  benefit. 

In  the  motion  for  review  it  is  urged  that  the  tract  in  question  is  not 
within  the  scope  of  the  act  of  1877,  for  the  reason  that  the  act  only 
saves  and  secures  settlement  claims  to  lands  ^^to  which  legal  and  full 
title  has  not  been  perfected"  in  the  company,  and  that  before  the  date 
of  that  act  the  company  had  secured  such  title  to  this  tract. 

It  is  set  up  that  on  Februarv  22, 1877,  just  prior  to  the  passage  of 
the  act  before  referred  to,  the  governor  of  the  State  of  Minnesota 
conveyed  the  land  in  question  to  the  St.  Paul  and  Pacific  Eailroad 
Company,  and  it  is  urged  that  by  reason  thereof  and  of  the  patent 
previously  Issued  by  the  United  States  to  the  State,  legal  and  full 
title  was  perfected  in  the  company  prior  to  the  passage  of  said  act. 
In  support  thereof  the  decisions  of  this  Department  in  the  cases 
of  St.  Paul,  Minneapolis  and  Manitoba  Kail  way  Co.  r.  Fogelberg 
(9  L.  D.,  5()9),  and  Kowe  v.  same  company  (IJ  L.  D.,  354),  are  referred  to. 

In  the  Rowe  case  the  land  was  in  the  granted  limits  and  was  opposite 
road  constructed  in  1873,  so  that  the  facts  in  that  case  are  not  similar 
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to  those  presented  herein.  In  the  Fogelberg  case,  however,  the  laud 
was  in  the  indemnity  limits  and  whether  opposite  constructed  oruncon- 
structed  road  at  the  date  of  the  act  of  1877  is  not  stated  in  the  decisioo. 
In  considering  the  contention  of  the  company  there  made,  which  was 
similar  to  that  made  in  the  motion  for  review  nnder  consideration,  it 
was  held: 

If  this  (Ued  was  duly  and  regularly  executed  under  proper  authority  it  operated 
to  pasa  to  the  grantee  ihereiu  legal  and  full  title  to  the  land  described  therein,  and 
such  laud  was  not  aflected  by  the  act  of  the  State  legislature  of  March  1, 1877,  being 
expressly  excepted  fioni  the  operation  thereof  by  the  phrase  limit iug  »aid  a«^t  to 
those  tracts  "  to  which  legal  and  full  title  has  not  been  perfected  in  said  St.  Paul  and 
Pacitic  R.  R.  Co.  or  their  successors  or  assigns/' 

The  case  was  then  retnrned  to  your  office  with  direction  that  the 
settler  be  allowed  an  opportunity  t-o  show  whether  the  deed  from  the 
State  to  the  company  was  'kluly  and  regularly  executed  under  proper 
authority,"  so  as  to  prevent  the  exercise  of  all  further  jurisdiction  bv 
the  land  department. 

In  the  case  at  bar  the  company  does  not  contend  that  the  act  of 
1877  is  not  binding  upon  it,  and  in  the  case  of  said  company  against 
Greenalgh  (139  U.  S.,  19),  in  construing  said  act  it  was  held: 

The  road  of  the  plaintift'  under  cousideration  here  was  not  completed  till  Novem- 
ber, 1878,  and  couseciuently  the  rights  grante<l  to  the  company  were  subject  to  for- 
feiture, or  at  least  the  company  was  subject  to  hostile  proceedings,  for  breach  of 
this  condition  attached  by  law  to  the  grant.  A  mere  breach  of  condition  does  noi 
of  itself  work  a  forfeiture  of  a  grant;  some  other  procee<liug  must  be  taken  by  the 
grantor  to  indicate  his  dissatisfaction  with  the  breach  and  his  intention  to  exercise 
his  rights  to  revoke  the  grant  and  take  possession  of  the  property  in  consequence 
thereof.  While  in  this  case  no  specific  action  was  taken  by  Congress  to  work  a  for- 
feiture of  the  grant,  or  by  the  State,  yet  the  continued  possession  and  use  of  the 
property  by  the  company  were,  in  fact,  subject  to  the  condition  that  the  rights  of 
settlers  upon  the  lands  at  the  time  should  not  be  interfered  with,  where  such  settle- 
ments had  been  made  in  good  faith,  as  was  the  case  in  the  present  instance.  And  it 
would  be  in  the  highest  degree  inequitable  to  allow  the  company  to  have  all  the 
benefits  of  the  extension  of  time  to  complete  its  road,  so  as  to  avoid  any  forfeiture 
of  its  privileges  and  franchises,  without  at  the  same  time  holding  it  to  tlie  condi- 
tions affecting  the  rights  of  settlers  upon  the  lands  of  the  company,  in  consideration 
of  which  the  extension  was  made. 

The  act  of  1877,  as  hereinbefore  quoted,  provided  that  the  company 
*' taking  the  benefits  "of  that  act,  should  not  directly  or  indirectly, 
acquire  any  right,  title,  interest,  claim  or  demand  to  any  land  to  which 
*' legal  and  full  title'' had  not  been  theretofore  perfected  in  the  com- 
pany, and  to  which  there  wns  an  existing  settlement  claim.  The  words 
'Megal  and  full  title''  were  evidently  employed  as  meaning  a  complete. 
or  perfect  title  the  right  to  which  could  not  be  successfully  assailed. 
A  naked  legal  title  obtained  and  held  without  right  would  not  be 
regarded  as  a  '*  full  title ''or  as  beyond  successful  assault. 

The  construction  of  the  road  in  stated  sections  was  a  condition  prece- 
dent to  the  transfer  to  the  company  of  the  title  to  the  granted  lands 
lying  opposite  thereto  and  was  the  consideration  for  the  passing  of  title. 
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Wlieu,  tberefore,  the  company  obtained  the  State's  deed  in  advance  of 
construction  it  did  so  without  right  and  in  violation  of  law.  A  deed 
thus  obtained  certainly  does  not  convey  a  full  title,  and  under  the  rul- 
ings in  Sehulenberg  t\  Harrinian,21  Wall.,  44-59;  Farnsworth  t\Minn. 
&  Pac.  R.  II.  Co.,  92  U.  S.,  49-65;  and  New  Orleans  Pac.  Ry.  Co.  r. 
United  States,  124  U.  S.,  124,  it  is  doubtful  whether  it  conveyed  any 
title  at  all.  The  deed  to  the  company  was  at  least  subject  to  success- 
ful attack  by  either  the  State  or  the  United  States.  Doubtless,  per- 
formance of  the  condition,  a  delivery  of  the  consideration  before 
forfeiture  was  declared  on  account  of  the  default  in  construction,  would 
have  perfected  the  title  and  rendered  it  full  and  unassailable,  but  here 
the  default  was  taken  advantage  of  by  the  act  of  1877  to  the  extent  of 
the  lands  covered  by  existing  settlement  claims,  before  the  title  to  this 
tract  was  perfected,  and  by  that  act  subsequent  perfection  of  the  title 
was  prohibited  as  against  the  settler. 

It  is  contended  by  the  company  that  indemnity  lands  are  in  this 
respect  upon  a  footing  different  from  granted  lands. 

By  the  act  of  March  3, 1871,  Hupra^  the  St.  Paul  and  Pacific  Railroad 
Company  was  authorized  to  change  the  location  of  its  branch  line,  and 
on  account  of  the  altered  line  it  was  to  have  "the  same  proportional 
grant  of  lands  to  be  taken  in  the  same  manner,  along  said  altered  lines, 
as  is  provided  for  the  present  lines  of  existing  law.'' 

The  existing  law  here  referred  to  is  found  in  the  acts  of  March  3, 
1857  (11  Stat.  195);  March  \\,  18(55  (13  Stat.  52C);  and  July  13,  1866 
(14  Stat.  97). 

By  the  act  of  1857  a  grant  was  made  to  the  Territory  of  Minnesota 
of  six  sections  in  width  on  each  side  of  the  roads  therein  provided  for, 
the  lands  to  be  disposed  of  in  the  following  manner: 

That  a  qnautity  of  land  Dot  exceeding  one  hundred  and  twenty  sections  for  each 
of  snid  roads  and  branches,  and  included  within  a  continnouH  length  of  twenty 
miles  of  each  of  8ai<l  roads  and  branches,  may  be  sold:  and  when  the  governor  of 
said  Territory  or  future  Strife  shall  certify  to  the  Secretary  of  the  Interior  that  any 
twenty  continnous  miles  of  any  of  said  roads  or  branches  is  completed  as  aforesaid, 
and  included  within  a  continnous  length  of  twenty  miles  of  eacli  of  said  roads  or 
branches,  may  be  sold;  and  so  from  time  to  time  until  said  roads  and  branches  are 
completed. 

It  will  be  noted  that  the  coterminous  principle  is  here  applied,  the 
sections  of  road  being  of  twenty  miles  each. 

By  the  act  of  1805  the  grant  of  1857  was  increased  from  six  sections 
per  mile  to  ten  sections  per  mile  and  the  following  mode  of  disposing 
of  the  land  was  provided  for: 

When  the  governor  of  said  State  shall  certify  to  tho  Secretary  of  the  Interior  that 
any  section  of  ten  cnnsecntive  mites  of  said  road  is  completed  in  a  good,  Bubstantial, 
and  workmanlike  manner,  as  a  first-cluss  railroad,  and  the  said  secretary  shall  be 
satisfied  that  s.iid  State  has  complied  in  good  faith  with  this  requirement,  the  said 
secretary  o\'  the  Interior  shsill  issne  to  the  said  State  patents  for  all  tho  lands  granted 
and  selected  as  aforesaid,  not  exceeding  ten  sections  per  mile,  situati'd  opposite  to 
and  within  a  limit  of  twenty  miles  of  the  line  of  said  section  of  road  thus  completed, 
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extending  along  the  whole  length  of  said  completed  section  of  ten  miles  of  road, 
and  no  farther.  And  when  the  governor  of  said  State  shall  certify  to  the  Secretory 
of  the  Interior,  and  the  Secretary  shall  he  satisfied  that  another  section  of  said  road, 
ten  consecntive  miles  in  extent,  connecting  with  the  preceding  section  or  with  some 
other  first  class  railroad,  which  may  he  at  the  time  in  snccessful  operation,  is  com- 
pleted as  aforesaid,  the  said  Secretary  of  the  Interior  shall  issne  to  the  said  Stair 
patents  for  all  the  lands  granted  and  situated  opposite  to  and  within  the  limit  of 
twenty  miles  of  the  length  of  said  section,  and  no  fnrther,  not  exceeding  ten  sec- 
tions of  land  per  mile  for  all  that  part  of  said  road  thns  completeil  under  the  provi- 
sions of  this  act  and  the  act  to  which  this  is  an  amendment,  and  ho.  from  time  to 
time,  until  said  roads  and  branches  are  completed. 

By  the  act  of  July  13, 1866,  aupra^  it  was  provided  : 

That  all  the  lands  hei*etofore  granted  to  the  Territory  and  State  of  Minnesota  to 
aid  in  the  construction  of  rail -roads,  shall  be  certified  to  said  State  by  the  Secretary 
of  the  Interior,  from  time  to  time,  whenever  any  of  said  roads  shall  be  definitelT 
located,  and  shall  be  disposed  of  by  said  State  in  the  manner  and  upon  the  condi- 
tions provided  in  the  particular  act  granting  the  same,  as  modified  by  the  provisions 
of  this  act:  Provided^  That  when  the  original  quantity  grauted  to  aid  in  the  con- 
struction of  any  road  has  been  increased,  the  quantity  authorized  to  be  sold  from 
time  to  time  shall  be  increased  correspondingly:  And  provided,  fnriker.  That  on  the 
completion  of  any  ten  miles  of  road,  the  State  may  sell  one-half  the  quantity  of 
lands  which  said  State  is  authorized  to  dispose  of  on  the  completion  of  twenty 
miles. 

That  the  lands  granted  by  any  act  of  Congress  to  the  State  of  Minnesota,  to  aid 
in  the  construction  of  railroads  in  said  State,  specifically,  lying  in  place,  on  any 
division  of  ten  miles  of  road,  shall  not  be  disposed  of  until  the  road  shall  be  com- 
pleted through  and  coterminous  with  the  same:  Provided,  however,  That  this  provi- 
sion shall  not  extend  to  any  lands  authorized  to  be  taken  to  make  up  deficiencies. 

It  i8  clear  that  the  sixth  section  of  the  act  of  March  3, 1863,  supra, 
ander  which  this  company  claims,  specifically  limits  the  patenting  of 
lands,  to  those  which  are  coterminous  with  sections  of  constmcted 
road. 

It  is  urged,  however,  that  the  clause  in  section  four  of  the  act  ot 
July  13,  18GG,  supra^  which  reads — <<  This  provision  shall  not  extend  to 
any  lands  authorized  to  be  taken  to  make  up  deficiencies,^  permits  the 
selection  and  patenting  of  indemnity  lands  opposite  the  nnconstracted 
portion  of  the  road. 

This  contention  need  not  be  ruled  upon  because  if  it  be  admitted,  it 
is  still  necessary  to  determine  whether  the  company  had  earned  and 
was  rightly  entitled  to  the  land  in  question  prior  to  the  State  act  of 
March  1, 1877,  for,  unless  it  was,  it  did  not  have  ^'legal  and  full  title"* 
to  the  same. 

During  the  year  1873  the  governor  certified  to  the  construction  of 
that  portion  of  the  St.  Vincent  Extension  from  East  St.  Cloud  to  Mel- 
rose, a  distance  of  thirty-five  miles,  and  from  a  point  in  section  3'>, 
township  135  north,  range  46  west,  and  a  point  in  section  7,  township 
154  north,  range  47  west,  a  distance  of  one  hundred  and  five  miles. 

No  further  report  of  construction  was  made  until  the  year  1879.  The 
distance  between  these  constructed  portions  of  road  was  more  than 
one  hundred  miles. 
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Under  the  recent  decision  of  the  supreme  coart  in  the  case  of  SSioax: 
City  and  St.  Paul  Railroad  Co.  v.  United  States  (159  U.  S.,349),  it  was 
held  that  where  a  road  is  required  to  be  completed  in  sections  of  ten 
miles,  the  State  could  not,  without  completing  the  entire  road,  demand 
patents  on  account  of  the.  construction  of  less  than  a  section  of  ten 
consecutive  miles;  and  that  in  ascertaining  the  extent  of  the  grant, 
the  United  States  is  under  no  legal  obligation  to  make  good  the  loss 
occasioned  by  a  fractional  section  of  land  coming  within  the  limits 
granted,  designated  by  an  odd  number. 

Supposing,  however,  that  within  the  limits  of  the  grant  now  in  ques- 
tion, there  existed  ten  sections  per  mile  and  that  each  section  contained 
six  hundred  and  forty  acres,  the  company  by  the  building  of  three 
sections  of  road  of  ten  miles  each  from  East  St.  Cloud  to  Melrose, 
entitled  itself  to  192,000  acres  of  land  on  account  of  such  construction. 

Upon  inquiry  at  your  office  it  is  found  that  in  the  list  of  selections  of 
indemnity  land  filed  by  this  company  November  25, 1873,  on  account  of 
the  constructed  road  just  referred  to,  and  embracing  the  tract  in  ques- 
tion, 200,602.46  acres  were  selected. 

January  5, 1874,  two  further  lists  of  indemnity  selections  on  account 
of  the  construction  named,  were  also  filed,  aggregating  more  than  seven 
thousand  acres.  Thus  selections  were  made  as  indemnity  on  account 
of  the  construction  between  East  St.  Cloud  and  Melrose,  far  in  excess 
of  the  total  amount  to  which  the  company  had  entitled  itself  by  the 
building  of  the  road  between  those  points. 

It  is  further  shown  thakt  within  the  primary  limits  opposite  the  road 
from  East  St.  Cloud  to  Melrose,  the  company  listed,  during  the  years 
1873  and  1874,  more  than  twelve  thousand  acres,  and  has  since  listed 
more  than  five  thousand  acres. 

It  is  clear,  then,  that  selection  was  made  by  the  company,  on  account 
of  the  construction  between  East  St.  Cloud  and  Melrose,  of  many  thou- 
sand acres  more  than  it  was  justly  entitled  to,  ui)on  the  construction- 
reported.  Can  it  be  said  that  by  the  approval  and  patenting  of  the 
lands  listed  and  selected  by  the  road,  and  the  subsequent  conveyance 
thereof  by  the  State  to  the  company,  legal  and  full  title  was  perfected 
in  the  company  to  all  of  said  lands?  Suppose  no  further  construction 
had  been  reported,  would  the  company  have  been  entitled  to  hold  all 
of  said  lands?  Clearly  not.  The  certifying  and  patenting  of  the  lands 
in  excess  of  the  amount  to  which  the  company  had  entitled  itself,  was 
so  clearly  wrong  that  the  company  while  thereby  obtaining  the  legal 
title  would  have  been  compelled  in  equity  to  surrender  the  land  upon 
the  suit  of  the  State  or  the  United  States.  Any  claim  that  it  is  impos- 
sible to  separate  the  lands  in  excess,  would  fall  in  the  light  of  the  rul- 
ing in  Sioux  City  and  St.  Paul  Bailroad  Co.  v.  United  States  (aupra)^ 
wherein  it  is  said : 

It  is  unnecessary  to  iuqnire  whether  the  particular  lauds  liere  in  dispute,  should  not 
have  been  assigned  to  the  company,  rather  than  other  lands,  containing  a  like  num- 
ber of  acres,  that  were,  in  fact,  transferred  to  it,  and  which  can  not  now  be  recovered 
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by  the  United  States,  by  reason  of  tbeir  having  been  disposed  of  by  the  com|mn\ . 
If  the  company  has  received  as  much,  in  quantity,  as  should  have  been  awarder!  to 
it,  a  court  of  equity  will  not  recognize  its  claim  to  more,  in  whatever  sha^je  the  cUiiu 
is  presented. 

It  is  tberefore  heM  that  the  company  had  not  "legal  and  foil  title" 
to  all  the  lands  certified  and  i)atented  on  its  account  prior  to  March  3, 
1877,  ana  as  the  provisions  in  favor  of  settlers  in  the  State  act  of  that 
date  are  binding  upon  the  company,  its  receipt  of  the  benefits  of  that 
act  operated  as  a  relinquishment  of  its  claim  to  the  lands  occupied  by 
settlers  and  to  which  the  company  h«d  not  perfected  legal  and  full  title. 
The  governor  was  authorized  to  deed  the  land  in  fjuestion  to  the  I'nited 
States  to  the  end  that  the  settler  might  acquire  the  same  under  the 
homestead  law. 

The  motion  for  review  is  accordingly  denied. 


HOMESTEAD  APPLICATION— COMPLIANCE   ^VITH   LA^V. 

Alcokn  et  al.  v.  Barlow. 

Prior  to  the  allowance  of  a  homestead  entry  an  applicant  for  such  right,  who  relie^ 
on  his  application,  is  not  bound  to  reside  on  the  land,  or  to  make  any  c*om]«li' 
ance  with  the  roqniremcuts  of  the  homestead  law. 

Secretary  Bliss  to  the  Commissioner  of  the  Gefieral  Land  Office^  April 
(W.  V.  D.)  29,  1898.  (C.  W.  P... 

This  appeal  is  brought  by  Mary  W.  Alcorn  from  the  decision  of  your 
oi!ice  of  July  14,  189(>,  affirming  the  action  of  the  local  officers  in  reject- 
ing her  homestead  application  to  enter  under  the  homestead  law  the 
NE.  i  of  Sec.  14,  T.  20  N.,  R.  1  W.,  Perry  land  district,  Oklahouia  Ter- 
ritory,  and  allowing  the  homestead  application  of  Lucian  H.  Barlow 
for  said  tract. 

The  record  shows  that  on  November  10, 1893,  Lucian  11.  Barlow  filed 
homestead  application  for  said  land,  and  that  his  application  was  sus- 
pended on  account  of  the  loss  of  his  booth  certificate;  that  on  Septem- 
ber 11,  1894,  your  office  notified  the  local  officers  that  said  Barlow 
received  booth  certificate.  No.  6500,  but  that  owing  to  the  fact  that  on 
November  16,  18i)3,  Alexander  House  filed  a  protest,  together  with  his 
soldier's  declaratory  statement,  for  said  land,  alleging  piior  settlement. 
and  that  said  Mary  W.  Alcorn  filed  an  a])plication  to  enter  said  land 
under  the  homestead  law  on  May  12, 1894,  which  was  rejected,  and  from 
which  rejection  she  appealed  on  June  14,  1894,  a  hearing  was  ordered 
to  determine  the  rights  of  said  parties. 

The  case  was  submitted  upon  the  following  agreed  statement  of 
facts: 

Ist.  That  said  Barlow  stands  upon  his  H.  A.  No.  263,  filed  November  10th.  181*;^ 
and  is  also  qualified  as  above  stated,  and  that  said  House  stands  upon  his  S.  D.  S. 
No.  50  (suspended)  filed  Nov.  16,  1893.     2nd.  On  May  12th,  1894,  Marv  W.  Alcorn 
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settled  upou  said  land  and  had  some  three  or  four  furrows  plowed,  and  in  Jnne  began 
the  construction  of  a  box  house.  3rd.  That  during  the  fall  of  1894,  said  Mary  W. 
Alcorn  had  from  fifteen  to  eighteen  acres  broken,  eight  enclosed,  and  pat  a  plank 
roof  on  the  house,  the  same  costing  $25.00.  4th.  Said  Mary  W.  Aloom  has  never 
made  her  actiinl  residence  on  said  land,  but  has  made  improvement  on  the  same,  as 
above  stated ;  has  worked  on  the  land  and  directed  the  labor  of  others  all  through 
the  spring  aud  summer  of  1895.  At  the  present  time  has  about  twenty-five  acres 
under  cnltivation  and  sotno  five  acres  broken  that  has  no  crop  on  it.  5th.  That  she 
now  resides  in  the  city  of  Perry  and  has  resided  there  ever  since  September  16tb, 
1893. 

The  local  officers  reconiuieuded  the  rejection  of  the  homestead  appli- 
cation of  Mary  W.  Alcorn  and  the  soldier's  declaratory  statement  of 
said  Hoase,  and  the  allowance  of  said  Barlow's  application. 

Mary  W.  Alcorn  appealed.    Your  office  said: 

Her  contention  seems  to  be  that  Barlow  was  legally  bound  to  reside  on  the  land 
pending  the  allowance  of  his  application.  To  so  hold  would  in  many  instances 
compel  an  applicant  to  do  a  vain  thing,  that  is,  reside  on  and  improve  laud  which 
he  could  not  under  the  law  enter, 

and  affirmed  the  decision  of  the  local  officers.  Mary  W.  Alcorn  appeals 
to  the  Department. 

It  is  well  settled  that  prior  to  the  allowance  of  a  homestead  entry  an 
applicant  relying  upon  his  application  is  not  bound  to  reside  upon  the 
land,  or  to  make  any  compliance  with  the  homestead  law,  until  his 
entry  has  been  allowed.  Fletcher  et  al,  v.  Brereton,  14  L.  D.,  554; 
Rice  V.  Lenzshek,  13  L.  D.,  154;  Goodale  v.  Olney,  12  L.  D.,  324. 

Your  office  decision  is  therefore  affirmed. 


RAILROAD  GRANT -INDEMNITY  SELECTION— ASCERTAINED  DEFI- 
CIENCY. 

Northern  Pacific  R.  R.  Co.  v.  Stbeib. 

The  Northern  Pacific  is  not  entitled  to  invoke  the  protection  of  the  order  of  May  28, 
1883,  waiving  speciKcation  of  loss,  where  it  assigns  an  insufficient  hasis  for  a 
selection  in  the  presence  of  a  contest  involving  the  right  to  enter  the  selected 
tract;  nor  can  a  snhseqnent  asNignment  of  a  sufficient  hasis  avail  the  company 
as  against  the  right  of  the  contestant  in  such  a  case. 

There  has  been  no  departmental  recognition  of  an  ascertained  deficiency  in  the 
Northern  Pacific  grant;  nor  has  the  company  been  relieved,  on  account  of  such 
deficiency,  from  the  specification  of  losses  in  making  indemnity  selections. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  April 
(W.V.J).)  29,  1808.  (F.  W.  C.) 

The  Northern  Pacific  Railroad  Company  has  appealed  from  yonr 
office  decision  of  June  5,  1896,  holding  for  cancellation  its  indemnity 
selection  covering  the  NE.  J  of  Sec.  11,  T.  15  N.,  R.  43  E.,  Walla  Walla 
land  district,  Washington,  with  a  view  to  the  allowance  of  the  home- 
stead application  of  George  Streib. 
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This  tract  was  included  in  the  company's  list  of  selections  filed 
December  17, 1883.  Said  list  was  unaccompanied  by  a  designation  of 
losses  as  bases  for  the  selection,  the  same  being  made  under  depart- 
mental order  of  May  28,  1883  (12  L.  D.,  196),  which  exempted  this 
company  from  the  general  requirement  that  indemnity  lists  shonld  be 
accompanied  by  a  designation  of  the  losses  on  accoant  of  which  indem- 
nity is  claimed. 

On  October  26, 1887,  the  company  filed  a  list  of  losses  on  accoant  of 
said  selection  list,  the  same  being  given  in  bulk  and  not  arranged  tract 
for  tract  with  the  selected  lands;  and  on  September  2,  1892,  it  filed 
supplementary  lists  arranging  the  lost  lands  tract  for  tract  with  the 
selected  lands. 

In  the  list  of  September  2, 1892,  there  was  specified  as  a  basis  for  the 
selection  of  the  tract  in  controversy  a  part  of  See.  15,  T.  7  N.,  B.  15  E., 
the  same  being  unsurveyed  land  and  supposed  to  be  included  in  the 
Yakima  Indian  reservation. 

It  appears  from  your  office  decision  that  a  recent  survey  of  the  west- 
ern boundary  of  said  Indian  reservation  evidences  that  the  land  sped 
fied  as  a  basis  for  the  tract  under  consideration  is  without  the  limits  of 
said  Indian  reservation.  Further,  that  it  is  also  within  the  overlapping 
limits  of  the  grants  for  the  main  and  branch  lines  and  opposite  the 
unconstructed  portion  of  the  main  line  of  said  road,  the  grant  for 
which  was  forfeited  by  the  act  of  September  29, 1890  (26  Stat.,  496;; 
that  under  the  provisions  of  the  sixth  section  of  said  act  of  forfeiture 
the  Northern  Pacific  Bailroad  Company  was  called  upon  to  elect  as  to 
the  alternate  odd-numbered  sections  it  would  take  in  satisfaction  of  the 
moiety  under  its  constructed  branch  line  within  the  overlap  above 
described;  that  acting  upon  this  direction  the  company  excluded  said 
section  15,  a  portion  of  which  was  designated  as  a  basis  for  the  selec- 
tion of  the  tract  in  dispute. 

It  also  appears  that  since  the  survey  of  the  western  boundary  of  the 
Yakima  Indian  reservation,  to  wit,  on  January  25, 1896,  the  company 
filed  another  list,  in  which  a  new  basis  is  assigned  for  the  selection  in 
question,  the  same  being  a  part  of  Sec.  13,  T.  11  N.,  B.  14  E. 

Against  the  sufficiency  of  this  latter  designation  there  appears  to  be 
no  objection. 

The  present  case  arose  upon  the  application  of  George  Streib  to 
make  homestead  entry,  tendered  on  October  29, 1887.  The  record  made 
at  the  hearing  ordered  upon  an  allegation  of  prior  settlement  evidences 
that  this  land  was  in  the  possession  and  occupation  of  one  Jacob  Craft 
at  the  date  of  the  original  selection  on  December  17, 1883.  This  pos- 
session was  transferred  to  different  settlers  until  it  came  into  the 
possession  of  the  present  claimant  in  1885. 

Your  office  decision  holds  that  the  loss  assigned  in  the  list  of  Sep- 
tember 2, 1892,  was  not  a  good  and  sufficient  basis  for  the  selection  in 
question,  and  as  the  application  of  Streib  intervened  prior  to  the  sub- 
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stitutioii  of  the  new  basis  on  January  25,  1896,  said  selection  was  held 
for  cancellation  with  a  view  to  the  allowance  of  Streib's  application. 

A  motion  was  tiled  lor  review  of  said  deci^^ion,  which  was  denied  by 
your  office  decision  of  Aupjust  3, 1896,  and  the  company  has  prosecuted 
the  case  upon  ap])eal  to  this  Department. 

In  its  appeal  the  company  urges  that  even  if  the  basis  originally 
assigned  for  this  tract  was  defective,  the  pendency  of  the  selection 
prevented  tbe  attachment  of  any  adverse  right  in  Streib  and  entitled 
the  company  to  tile  a  supplemental  list  giving  a  proper  basis.  Further, 
that  the  former  Commissioner  of  your  oftice  having  certified  that  the 
grant  to  this  company  was  over  three  and  one  half  million  acres  defi- 
cient, it  was  error  to  have  held  that  the  designation  of  any  loss  was 
necessary  to  support  the  selection.  . 

While  it  is  true  that  the  original  list  of  December  17,  1883,  was  pro- 
tected by  the  order  of  May  28, 1883,  relieving  this  company  from  the 
specification  of  losses  at  the  time  of  making  its  indemnity  selections, 
it  nevertheless  appears,  that  during  the  pendency  of  the  proceedings 
in  the  local  office  upon  Streib's  application,  the  company,  evidently 
acting  under  the  requirement  of  the  departmental  circular  of  August 
4, 1885  (4  L.  D.,  90),  filed  a  list  ot  losses  as  bases  for  the  selection  list 
which  included  the  tract  in  question,  and  therein  specified  an  insufficient 
basis  for  this  tract. 

Having  given  an  insufficient  basis,  in  the  presence  of  a  contest 
involving  the  right  to  enter  said  tract  the  company  is  not  entitled  to 
plead  the  protection  of  the  order  of  May  28,  1883;  nor  can  a  subse- 
quent assignment  of  a  sufficient  basis  benefit  it  as  against  the  right  of 
the  contestant,  whose  contest  was  pending  at  the  time  of  the  filing  of 
the  insufficient  basis. 

Eelative  to  the  certification  of  a  deficiency  in  the  grant  to  this  com- 
pany made  by  your  predecessor,  it  is  sufficient  to  say,  that  this  Depart- 
ment has  never  given  recognition  to  that  certificate,  nor  has  the 
company  been  relieved  from  the  specification  of  losses  in  making  indem- 
nity selections  on  account  of  an  ascertained  deficiency  in  the  grant. 

It  is  therefore  held  that  the  company's  rights  under  its  selection  lists 
under  consideration  will  not  bar  the  completion  of  Streib's  application. 

Your  office  decision  is  accordingly  affirmed,  and  upon  completion  of 
entry  by  Streib  the  company's  selection  will  be  canceled. 


Mitchell  v.  Baokes. 

Motion  for  rehearing  denied  by  Secretary  Bliss  April  30, 1898.    See 
departmental  decision  of  February  12, 1898,  26  L.  D.,  191. 
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RAILROAD  GRANT-DEFINITE  LOCATION— HOMESTKAD  ENTRY. 

Oregon  Central  R.  R.  Co.  r.  Thompson. 

The  grant  to  tbe  Oregon  Central  by  the  act  of  May  4,  1870,  is  in  the  nature  of  s 
float,  an«l  does  not  take  elfect  npou  speciHc  tracts  until  definite  lociiticin:  nud 
a  bomcHtcud  entry  made  prior  to  sncb  location  excepts  the  land  covered  thereby 
froin  tbe  operation  of  tbe  grant,  although  no  exception  is  made  therein  of  lands 
thus  appropriated. 

The  case  of  the  United  States  i\  Northern  PaciHc  K.  R.  Co.,  152  U.  S.,  284,  cited  and 
distinguished. 

Seeretarif  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Ajtrif 
(W.  V.  b.)  30,m'fS.  (W.  A.  E.) 

The  land  here  involved,  viz.,  lots  I,  2,  and  3,  and  the  N.  i  of  the 
NW.  i  of  8ec.  3,  T.  1  N.,  R.  1  W.,  Ori'goii  City,  Oregon,  land  district, 
is  within  the  primary  limits  of*  the  grant  made  by  the  act  of  May  4, 
1870  (16  Stat.,  94),  to  the  Oregon  Central  Railroad  Couii»aiiy,  and  is 
opposite  the  portion  of  the  road  detinitely  h>cated  May  17»  LSTl. 

It  is  also  within  the  priniary  limits  of  the  grant  made  by  the  joint 
resolntion  of  May  31,  1870  (16  Stat.,  378),  to  the  Northern  Pacific  Rail- 
road Company. 

May  13, 1870,  Lewis  Laiicht  made  homestead  entry  for  said  lan<l,  and 
this  entry  was  canceled  September  2, 1871. 

February  8,  1883,  Reuben  Thompson  tiled  pre-emption  declaratory 
statement  for  the  land,  alleging  settlement  February  7,  188 {.  Fiuai 
proof  and  payment  were  made  October  8,  1883. 

November  17,  1894,  your  office  considered  the  several  claims  to  the 
land,  and  held  that  the  tract  in  question  was  excepted  from  the  opera- 
tion of  the  grant  to  the  Northern  Pjujific  Railroad  Company  by  the  prior 
grant  to  the  Oregon  Central  Railroad  Company,  and  was  excepted  from 
the  latter  company's  grant  by  the  homestead  entry  of  Laacht,  existing 
at  the  date  of  the  definite  location  of  the  road. 

No  action  was  taken  by  the  Northern  Pacific  Railroad  Company,  hut 
the  Oregon  Central  Railroad  Company  file^  a  motion  for  review  of  your 
office  decision,  which  was  denied  by  your  office  letter  of  August  1, 1890, 
whereupon  said  company  ai)pealed  to  the  Department. 

The  only  question  presented  by  the  appeal  is,  when  the  right  of  the 
company  under  its  grant  attached — whether  at  the  date  of  the  passage 
of  the  act,  or  at  the  date  of  the  filing  of  the  map  of  definite  lociition  of 
the  road. 

This  question  was  fully  considered  in  the  case  of  Oregon  Central 
Railroad  Company  r.  Jones,  14  L.  D.,  28.S,  and  it  was  there  held  that 
the  grant  of  May  4,  1870,  is  in  the  nature  of  a  tioat,  and  does  not  take 
effect  upon  specific,  tracts  until  definite  location;  and  that  a  homestead 
entry  made  prior  to  such  location  excepts  the  land  covered  thereby 
from  the  ojieration  of  the  grant,  although  no  exception  is  made  therein 
of  lands  thus  appropriated. 
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Tbis  decision  was  rendered  March  19, 1892,  and  has  since  been  fol- 
lowed by  the  Department. 

The  company  claims,  however,  that  the  decision  of  the  United  States 
supreme  court  in  the  case  of  United  States  r.  Northern  Pacific  Rail- 
road Company  (152  U.  S.,  284),  rendered  March  5,  1894,  overrules  the 
Jones  case  on  the  point  here  in  issue. 

In  the  case  cited  the  supreme  court  had  before  it  the  question  as  to 
which  of  these  two  companies  had  the  superior  right  to  lands  within 
the  common  granted  or  primary  limits.  It  was  held  to  be  well  settled 
that  as  between  parties  claiming  the  same  land  under  the  different 
grants,  priority  of  grant,  not  priority  of  location,  determines  the  ques- 
tion of  ownership.  This  ruling  was  in  conformity  with  previous  decisions 
of  the  court  and  does  not  affect  the  rights  of  parties  claiming  under 
the  public  land  laws  specific  tracts  within  the  primary  limits  of  the 
grant. 

In  the  Jones  case  it  was  well  said : 

To  sustain  the  contention  made  by  the  company  would  have,  in  eflect;  served  to 
reserve  all  the  lands  in  the  northwestern  part  of  the  State  of  Oregon,  as  well  as  a 
large  portion  of  the  State  of  Washington,  to  await  the  pleasure  of  the  company  in 
the  matter  of  the  location  of  its  road,  for  the  grant  would  follow  the  location  when 
made,  and  all  settlers  in  that  part  of  the  country  would  l)e  at  the  mercy  of  the 
company. 

This  was  clearly  not  the  pui'pose  of  the  act,  for  in  providing  for  a  reservation  upon 
location,  it,  in  eft'ect,  prohibited  any  reservation  until  location,  and  without  reserva- 
tion, rights  could  be  acquired  under  the  public  land  laws,  the  lands  being  otherwise 
subject  thereto,  which  would  operate  to  defeat  any  subsequent  gi*ant. 

Your  ofiBce  decision  is  accordingly  affirmed,  and  Thompson's  final 
proof  will  be  approved,  if  no  further  objection  to  it  appears. 


RAILROAD    GRANT— ATTACTIMEXT   OF   RIGHTS-AMENDED  IX)CATIONS. 

Oregon  and  California.  R.  R.  Co.  v.  Kirkendall. 

A  railroad  company  is  not  entitled  to  the  benefit  of  two  locations  of  the  same  x>or- 
tion  of  its  road,  and  where  tlie  limits  of  the  grant  have  been  readjusted  under 
an  amended  location,  and  the  changed  limits  have  been  recognized  by  the  com- 
pany and  the  government,  it  must  be  held,  as  to  the  portion  of  the  road  so 
changed,  that  the  right  of  the  company  attached  as  of  the  filing  of  the  amended 
location. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office^  April 
(W.  V.  D.)  30,  1898.  (F.  W.  C.) 

By  your  office  decision  of  September  5, 181)0,  it  was  held  that  lots 
4, 5,  and  6,  and  the  SE.  J  of  the  JSTE.  i  of  Sec.  17,  T.  20  S.,  R.  8  W., 
Roseburg  land  district,  Oregon,  were  excepted  from  the  grant  made  by 
the  act  of  July  25, 1866  ( 14  Stat.,  239),  to  aid  in  the  construction  of  the 
Oregon  and  California  railroad,  by  reason  of  the  settlement  claim  of 
James  A.  Kirkendall. 
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Kirkendall  filed  pre-emption  declaratory  statement  for  this  land  ou 
May  22, 1877,  and  on  July  1, 1882,  transmuted  the  same  to  homestead 
entry,  npon  which  he  made  final  proof  and  final  certificate  issued  Sep- 
tember 21,  1885.  Your  said  ofiice  decision  held  that  the  company-s 
right,  by  definite  location,  attached  to  land  in  the  vicinity  of  that  in 
question  on  April  8, 1882,  and  that  KirkendalFs  claim  antedated  such 
definite  location  and  excepted  the  tract  from  the  company's  grant 

In  its  appeal  the  company  assigned  the  following  error: 

The  said  company  as  grounds  of  appeal  aUege  error  in  finding  and  holding  that 
its  right  didn't  attach  until  April  8,  1882,  whereas  its  right  attached  by  map  of  loca* 
tion  filed  March  7,  1871. 

The  only  question  in  the  case  is,  when  did  the  railroad  company's  right  attach! 

The  map  filed  by  said  company  March  7, 1871,  located  the  road  from  the  sooth  line 
of  Tp.  27  S.,  R.  6  W.,  to  the  south  line  of  Sec.  30,  Tp.  30  S.,  R,  5  W. 

By  an  amended  map  of  location  filed  Apl.  8, 1882,  the  above  location  was  changed 
f^om  station  1154  (centre  of  Sec.  28,  T.  29  S.,  R.  5  W.)  to  station  1320x50  (Sec.  6.  T. 
30  S.,  R.  5  W.)  but  by  an  oversight,  the  decision  appealed  from,  finds  as  a  matter  of 
fact,  that  the  change  was  from  some  point  further  north  than  station  1154,  which 
would  bring  the  land  in  question  within  the  changed  line  and  location  of  18><3. 

As,  however,  the  line  of  the  road,  so  far  as  this  land  is  concerned,  was  located  in 
1871,  and  not  thereafter  changed,  the  settlement  of  said  Kirkendall  in  1879  was  clearly 
illegal. 

The  appeal  was  considered  in  departmental  decision  of  March  9, 1892 
(unreported),  in  which  it  was  held  that — 

This  contention  raises  a  question  of  fact  as  to  the  date  when  the  map  of  definite 
location  of  that  part  of  said  road  opposite  this  land  was  actually  filed.  An  exam- 
ination shows  that  the  tnie  date  was  in  March,  1871.  As  Kirkendall  did  not  settle 
npon  the  land  until  the  fall  of  1879,  it  was  not  excepted  from  said  grant.  Your  office 
decision  is  reversed. 

In  compliance  with  departmental  letter  of  May  1,  1895,  the  record 
was  returned  to  the  Department  for  reconsideration. 

The  facts  relative  to  the  location  of  the  company's  road  in  the  neigh- 
borhood of  the  land  in  question  are  as  follows: 

With  a  letter  from  this  Department  received  at  your  office  March  2, 
1871,  was  forwarded  a  map,  filed  by  the  Oregon  and  California  Railroad 
Company,  showing  its  line  of  definite  location  from  the  south  line  of 
township  27  S.,  range  6  W.,  to  a  point  in  section  30,  T.  30  8.,  R.  5  W. 
The  limits  of  the  grant  were  then  adjusted  to  this  location.  There- 
after, there  was  received  at  your  office,  on  April  8, 1882,  a  map  filed  on 
behalf  of  said  company  showing  what  was  denominated  as  an  amended 
line  of  location  from  station  115^  in  Sec.  28,  T.  29  S.,  R.  5  W.,  to  statiou 
1320x50  in  Sec.  6,  T.  30  S.,  R.  5  W.  Upon  this  amended  location  the 
limits  of  the  grant  were  re-adjusted. 

It  is  clear  that  the  company  can  not  claim  the  benefit  of  two  loca- 
tions of  the  same  portion  of  its  road. 

Therefore,  as  to  the  portion  of  the  road  changed  by  the  amende<l 
location,  as  the  limits  of  the  grant  were  re  adjusted  to  this  amended  line 
of  location,  and  these  amended  limits  have  since  been  recognized  both 
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by  the  company  and  the  governmeut  in  the  adjastment  of  the  grant 
and  the  determination  of  conflicting  rights,  it  will  be  held  that  the 
right  of  the  road  attached  as  of  the  filing  of  the  second  map,  April  8, 
1882;  and  in  order  to  separate  the  lands  opposite  the  unchanged  por- 
tion of  the  location  of  1871  from  those  opposite  the  amended  location 
of  1882,  it  is  directed  that  yon  establish  a  terminal  line  at  the  point  of 
divergence.  The  terminal  line  should  be  adjusted  to  the  unchanged 
portion  of  the  location  of  1871,  and  will  be  recognized  in  determining 
the  rights  of  the  company  in  the  neighborhood  of  the  changed  location. 
The  previous  decision  of  the  Department  in  this  case  is  therefore 
recalled  and  vacated,  and  the  papers  are  herewith  returned  that  the 
case  may  be  re-adjudicated  in  the  light  of  the  directions  herein  given^ 


RAJLROAD  GRANT-INDEMNITY  SELECTION-DESIGNATION  OF  LOSS?. 

Southern  Pacific  B.  E.  Co.  v.  Davis. 

The  amendment  of  a  liat  of  indemnity  selections  by  the  designation  of  losses  not 
assigned  in  the  original,  is,  to  the  extent  of  such  snbstitation,  an  abandonment 
of  the  prior  list,  and,  to  said  extent,  a  new  selection,  and  as  such  it  will  not  bar 
the  completion  of  a  homestead  entry  made  subject  to  the  original  selection. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Ajjril 
(W.  V.  D.)  30^  1898.  (G.  C.  R.) 

I  have  considered  the  appeal  of  the  Southern  Pacific  Kailroad  Com- 
pany from  your  ofiBce  decision  of  January  10, 1896  (adhered  to  on  review 
June  8,  J  896),  wherein  you  dismiss  the  company's  protest  against  the 
final  proof  offered  by  Jesse  Davis,  August  13, 1895,  upon  his  homestead 
entry  made  October  10, 1888,  for  the  N.  i  of  the  NW.  i  and  the  SW.  J 
of  the  N  W.  i  of  Sec.  35,  T.  16  S.,  E.  28  E.,  M.  D.  M.,  Visalia,  California. 
Davis's  entry  also  included  the  SE.  J  of  the  NE.  J  of  Sec.  34,  same 
township;  but  this  tract  is  not  in  controversy. 

The  lands  so  described  in  said  Sec.  35  are  within  the  indemnity  limits 
of  the  grant  to  the  Southern  Pacific  Bailroad  Company,  under  the  grant 
of  July  27, 1866,  and  they  were  selected  on  behalf  of  the  company  July 
21, 1885,  per  list  No.  20.  In  this  list  the  company  failed  to  designate 
the  lands  in  place  lost  to  the  company,  in  lieu  of  which  the  selections 
were  made,  and  it  was  not  until  October  13, 1887,  that  said  losses  were 
designated. 

On  April  21, 1894,  the  company's  amended  list  (No.  20)  of  selections 
was  filed  in  your  office,  in  which  different  lands  were  designated  as  the 
basis  of  the  tracts  so  selected. 

Your  office,  in  disposing  of  the  case,  held  that  the  first  list  of  selec- 
tions having  been  made  without  designation  of  the  losses,  and  after  the 
regulations  of  November  7,  1879,  required  such  designations,  was  no 
bar  to  other  disposition  of  the  lands,  and  although  losses  were  desig- 
nated by  the  company  for  the  particular  tracts  prior  to  their  entry  by 
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Davis,  yet  the  substitution  of  other  lands  as  a  basis  of  selection,  after 
the  allowance  of  Davis's  entry,  operated  as  an  abandonment  of  the  first 
selection,  and  removed  any  objection  that  the  company  might  make 
against  Davis's  entry  by  reason  of  such  selection. 

The  principal  question  at  issuo  is,  whether  the  filing  of  the  amended 
list  (April  21, 1894],  designating  for  "the  particular  tracts  in  question" 
a  new  basis,  was  an  abandonment  of  the  first  selection.  If  so,  it  is 
plain  that  Davis's  entry,  admitting  that  it  was  improperly  allowed  at 
the  time  presented,  may  now  be  properly  held  intact. 

As  thus  presented  the  case  is  controlled  by  the  decision  in  the  case 
of  La  Bar  v.  Northern  Pacific  R.  R.  Co.  (17  L.  D.,  40G),  in  which  it  was 
held  that  the  substitution  in  an  amended  list  of  indemnity  selections 
of  a  specification  of  losses  different  from  that  assigned  in  the  first  list 
must  be  treated  as  an  abandonment  of  the  first.  Davis's  entry  when 
allowed  was  subject  only  to  the  selection  made  in  1885  as  amended  by 
tiie  losses  tiled  in  1887. 

When,  therefore,  the  company  in  1894  filed  an  amended  list  with  a 
loss  designated  as  the  basis  for  the  selection  in  question  not  included 
in  the  list  filed  in  1887,  it  thereby  abandoned  the  prior  list,  to  this 
extent  at  least,  and  as  to  this  tract  the  list  of  1894  must  be  treated  as 
a  new  selection.  Such  selection  can  not  bar  Davis's  right  to  complete 
his  entry  by  the  offer  of  final  proof  therein,  and  your  office  decision 
overruling. the  company's  protest  against  the  acceptance  of  his  final 
proof  is  affirmed,  and  the  company's  selection  will  be  canceled. 


PATMENT-PRE-EMPTION  ENTRY. 

Germain  r.  Luke. 

The  failure  of  a  receiver  to  nccoiint  to  the  government  for  the  parchnse  priee  of 
land  paid  at  the  time  of  fiunl  proof  will  not  defeat  the  right  of  the  eutryman  to 
receive  patent  without  further  payment. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.V.  D.)  30,  1898.  (L.  L.  B... 

On  September  2,  1890,  W.  Thomas  Luke  made  pre-emption  filing  for 
the  NE.  J  of  Sec.  7,  T.  40  N.,  R.  30  W.,  Marquette,  Michigan. 

August  3, 1891,  Prosper  Germain  made  homestead  entry  for  the  same 
tract.  September  17th  following  Luke  submitted  final  proof,  against 
which  Germain  protested,  alleging  failure  on  the  part  of  Luke  to  com- 
ply with  the  requirements  of  the  pre-emption  law  as  to  residence, 
improvements  and  cultivation,  and  charging  that  he  had  left  land  of  bis 
own  to  reside  on  the  claim. 

Hearing  was  had  on  the  protest  October  15, 1891,  and  the  testimony 
filed  November  19,  1891 ;  and  on  April  10, 1894,  the  local  officers  sus- 
tained the  proof.    Germain  appealed,  and  by  your  office  decision  of 
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Jauuary  9, 1S1)5,  the  action  of  the  register  and  receiver  was  affirmed  and 
Lake  given  ninety  days  from  notice  of  the  decision  in  which  to  make 
payment  and  perfect  his  entry,  and  the  local  officers  were  directed  to 
notify  your  office  of  such  payment,  should  it  be  made,  in  order  that 
Germain's  homestead  entry  might  be  canceled. 

Germain,  although  notified,  did  not  appeal  from  this  action  of  your 
office,  and  in  August,  1895,  Luke  advised  your  office  that  some  time 
during  the  progress  of  the  hearing  on  Germain's  protest,  he  (Luke) 
had  made  payment  to  Thomas  D.  Meads,  the  then  receiver  of  the  Mar- 
quette land  office,  that  the  said  Meads  had  appropriated  the  money  so 
paid,  and  asked  that  he  might  be  allowed  uinety  days  in  which  to  re- 
tender  the  money. 

By  your  office  letter  of  September  23, 1895,  the  decision  of  your  office 
of  Jauuary  9, 1895,  sustaining  the  final  proof  of  Luke,  was  made  final, 
and  Luke  was  given  sixty  days  in  which  to  show  payment  of  the  money 
as  alleged,  or  to  tender  payment  again,  and  the  register  and  receiver 
were  directed  to  give  him  notice  of  said  decision  and  that  if  at  the  end 
of  sixty  days  he  had  not  complied  therewith  his  proof  would  stand 
rejected  and  the  homestead  entry  of  Germain  would  remain  intact. 

April  24,  1896,  the  register  and  receiver  reported  that  Luke  had  been 
duly  notified  of  this  action  of  your  office  and  had  taken  no  action 
thereon;  whereupon,  by  letter  of  May  9,  1896,  the  case  was  finally 
closed  and  the  homestead  entry  of  Germain  held  intact. 

There  was  no  formal  appeal  from  this  action,  but  on  July  6, 1896, 
there  was  filed  in  this  Department  the  petition  of  Luke,  invoking  the 
supervisory  authority  of  the  Secretary  of  the  Interior,  setting  forth, 
in  brief,  the  main  facts  of  the  previous  history  of  the  controversy  over 
this  tract,  and  asking  that  patent  issue  to  him  for  the  same.  With  the 
petition  were  filed  as  exhibits  a  certificate  from  the  defaulting  receiver, 
Meads,  acknowledging  receipt  of  two  hundred  dollars  paid  him  by 
Lake  at  the  time  of  offering  his  final  proof,  and  a  copy  of  the  declara- 
tion in  a  suit  pending  in  the  (Jnited  States  circuit  court  for  the  western 
district  of  Michigan,  duly  certified  by  the  clerk  of  said  court,  wherein 
the  United  States  was  plaintiff  and  said  Meads  and  his  official  sureties 
were  defendants,  praying  judgment  against  the  defendants  for  $;3,()()0, 
on  account  of  money  received  by  Meads  in  his  official  character  as 
receiver  of  the  Marquette,  Michigan,  land  office,  and  appropriated  to 
his  own  use.  Among  the  amounts  charged  to  have  been  so  misappro- 
priated was  the  8200  paid  to  him  by  Luke. 

This  was  the  status  of  the  land  and  claimants  therefor  when,  on 
October  1,  1896,  the  register  and  receiver  issued  notice  of  contest  upon 
the  affidavit  of  Andrew  J.  Hunting  charging  that  Germain,  the  home- 
stead entryman,  had  wholly  abandoned  his  entry.  Said  notice  directed 
that  the  testimony  on  Ilunting's  contest  be  taken  at  the  office  of  the 
county  clerk  of  Menominee  county,  Michigan,  on  the  13th  day  of 
November  following. 


598  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

At  tbe  time  aud  place  mentioned  in  the  notice,  Hunting  appeared, 
and  Germain  making  default  the  testimony  was  taken,  and  on  Novem- 
ber 23,  189G,  the  register  and  receiver  recommended  the  cancellation  of 
the  entry,  the  evidence  showing  that  the  entryman  had  never  resided 
on  or  cultivated  the  land. 

There  is  also  in  the  record  a  protest  filed  by  Hunting  in  this  Depart- 
ment on  November  5, 1897,  against  granting  the  prayer  of  Luke  for 
issue  of  patent,  alleging  his  (Hunting's)  interest  in  the  land  as  shown 
in  the  foregoing  statement  and  alleging  that  he  has  bad  no  notice  of 
this  action  on  the  part  of  Luke,  and  asking  that  he  be  given  an  oppor- 
tunity to  present  his  case  after  "being  fully  informed  as  to  the  nature 
and  character  of  the  application  of  Luke." 

Neither  the  application  of  Luke  nor  the  protect  of  Hunting  against 
it  purports  to  have  been  served  upon  any  of  the  parties  in  interest, 
both  papers  having  been  sent  direct  to  the  Secretary. 

The  foregoing  are  all  the  material  facts  presented  by  the  reconl  now 
here  for  consideration. 

From  this  it  is  seen  that  the  petition  of  Luke  for  patent  was  pre 
sented  here  nearly  three  months  prior  to  the  initiation  of  Hunting's 
contest  against  Germain,  so  that  it  was  not  incumbent  upon  Luke  to 
serve  Hunting  with  notice  of  his  petition,  for  at  that  time  Hunting 
was  not  a  party  in  interest.  The  fact  that  he  afterwards  became  an 
interested  party  through  his  contest  against  Germain  entitled  him  to 
notice  of  such  proceedings  only  as  were  had  after  his  interest  attached. 
When  he  instituted  his  contest  he  was  chargeable  with  notice  of  all 
the  proceedings  pertaining  to  the  land  in  controversy  had  prior  to  that 
time.  At  the  time  his  contest  was  filed  the  petition  of  Luke  was  here, 
awaiting  action.  His  rights  under  his  contest  must,  therefore,  be  held 
to  await  the  determination  of  those  of  Luke  as  presented  by  the 
record. 

Since  the  filing  of  the  petition  of  Luke,  asking  that  his  proof  be 
accepted  and  patent  issued  for  the  land,  the  case  of  the  United  States 
V.  Meads  and  his  sureties,  heretofore  noted,  has  been  decided  by  the 
United  States  circuit  court  of  appeals,  holding,  in  eflfect,  that  the  pay- 
ment by  Luke  to  Meads  was  payment  to  the  government;  that  the 
money  so  paid  to  Meads  was  received  by  him  not  only  colore  offieii,  but 
in  the  due  course  of  his  employment  as  the  officer  and  agent  of  the 
government.    See  said  case,  81  Fed.  Rep.,  page  684. 

The  relation  of  the  officer  to  the  government  and  to  the  claimant  as 
well  was  considered  at  length  in  the  case  cited,  and  the  court,  quoting 
with  approval  the  language  of  Judge  Severns,  who  presided  at  tbe 
trial  in  the  circuit  court,  says: 

Payment  of  the  price  by  the  entryman  is  part  of  tbe  transaction  whereby  he  is  to 
acquire  title  to  tbe  laud.  Rules  prescribed  by  tbe  department  to  tLe  local  land 
offices  are  for  convenience  in  tbe  transnction  of  business.  Sncb  is  a  role  reqnirtng 
payment  before  action  on  proofs  by  tboso  officers, — a  rnle  designed  to  prevent  rain 
proceedingH  tbere  resulting  from  a  subsequent  failure  to  pay  the  purchase  price. 
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The  money  may  properly  be  paid  at  aoy  time  while  the  proceediDgs  for  the  purpose 
are  in  fieri,  anless  some  statute  or  rule  prohibits  it,  and  none  such  has  been  shown 
to  me.  I  have  no  doubt  that  if  the  money  were  not  paid  at  the  time  of  the  applica- 
tion, but,  upon  notification  from  the  land  ofiSce  that  the  proofs  were  held  sufficient, 
it  should  then  be  paid,  the  proceeding  would  be  perfectly  valid,  and  the  purchaser 
would  have  the  right  to  a  title.  It  is  a  matter  of  order  only.  The  receiver  is  the 
agent  of  the  government  to  make  the  sale.  If  an  intending  purchaser  of  land  shonld, 
with  his  proposition  to  buy,  pa}^  the  price  asked  by  the  owner  to  the  agent  of  the 
latter  appointed  to*  make  the  sale,  the  agent  would  be  accountable  to  his  principal 
for  the  money,  as  between  them.  If  the  transaction  should  fail, — as,  for  instance,  on 
account  of  defect  in  the  owner's  title,— the  principal  would  bo  bound  to  make  resti- 
tution. The  agent  would  not  be  liable  to  the  purchaser.  It  was  known  that  he  was 
acting  as  agent.  He  was  not  selling  his  own  land,  nor  dealing  with  a  matter  of 
personal  concern  to  himself.  There  are  very  cogent  reasons  for  applying  this  rule 
of  agency  to  such  circumstances  as  these.  My  conclusion,  therefore,  is  that,  at 
whatever  stage  of  the  proceedings  the  money  is  paid  by  the  applicant  to  the  receiver 
upon  his  intended  purchase,  the  receiver  is  bound  to  render  an  account  thereof  to 
the  department.  It  is  not  his  money.  He  does  not  receive  it  as  the  agent  of  the 
applicant.  He  has  no  such  dual  status.  If  the  money  was  properly  payable  at  the 
time  of  the  application,  it  would  make  no  difference  whether  the  government 
exacted  payment  then,  or  was  willing  to  waive  payment  until  the  proceeding  should 
ripen. 

In  the  case  of  S.  W.  Kussell,  Administrator  (25  L.  D.,  188),  this 
Department  expressed  similar  views  and  held  (quoting  from  syllabus) 
that: 

the  subsequent  failure  of  said  officer  to  account  to  the  government  for  the  pur- 
chase price  of  the  land,  so  paid,  will  not  defeat  the  right  of  the  entrymau  to  receive 
patent  without  further  payment. 

From  this  construction  of  the  law  in  relation  to  payment  to  a  default- 
ing officer  of  the  government,  it  follows  that  at  the  time  Luke  was 
called  upon  to  re-tender  the  money  for  his  pre-emption  purchase,  he 
was  not  in  default,  but,  on  the  contrary,  was  then  entitled  to  receive 
final  certificate. 

By  reference  to  the  dates  of  the  different  proceedings  heretofore  men- 
tioned, it  will  be  seen  that  the  hearing  upon  the  protest  of  Germain 
against  Luke's  pre-emption  proof  was  had  October  15,1891,  and  although 
the  testimony  submitted  was  filed  in  the  local  oifice  November  16,  fol- 
lowing, the  decision  of  the  register  and  receiver  rendered  thereon  was 
not  made  until  Ai)ril  10, 1894.  The  reason  for  this  delay  is  not  shown 
in  the  record,  but  the  decision  is  signed  by  Kush  Calvert  as  receiver, 
and  the  conclusion  is  almost  irresistible  that  the  decision  was  reserved 
through  the  infiuence  of  Meads  until  the  end  of  his  service  as  receiver, 
in  order  to  avoid  accounting  for  the  money  paid  to  him  by  Luke  and 
so  prevent  a  disclosure  of  his  malfeasance  during  the  term  of  his  ofiftce. 

But  however  that  may  be,  it  is  apparent  that  from  November,  1891, 
until  some  time  subsequent  to  January  9, 1895  (the  date  of  your  first- 
mentioned  oflice  decision),  Luke  rested  in  security  under  the  belief  that 
he  had  complied  with  all  the  requirements  of  the  law  necessary  to  secure 
patent  for  his  claim.    He  shows  by  his  verified  petition  for  patent,  that 
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between  the  date  of  bis  iiayment  to  the  receiver  and  your  office  letter 
requiring  him  to  show  payment,  etc.,  all  the  witnesses  by  whose  testi- 
mouy  he  could  establish  the  fact  of  such  payment  had  disapi>eared, 
and  he  was  unable  to  comply  with  this  requirement  until  shortly  befoir 
he  forwarded  his  aforesaid  petition  containing  the  acknowledgment  of 
such  paymeiit  by  Meads  himself. 

While  it  is  true  that  he  did  not  serve  Germain  with  a  copy  of  his 
petition,  it  clearly  appears  from  the  record  that  Germain  had,  previoos 
thereto  (the  date  of  said  petition,  July  G,  1896),  abandoned  his  entry 
and  could  not  be  found  nor  his  whereabouts  ascertained.  He  had  rested 
under  the  decision  of  your  office  dismissing  his  protest,  and  his  entry 
was  held  intact,  not  by  reason  of  compliance  with  law  upon  his  part, 
but  only  through  the  unavoidable  failure  of  Luke  to  comply  with  the 
requirements  of  your  office  letter  of  September  2.^,  1895. 

The  Department  is,  therefore,  of  the  opinion  that  the  claim  of  Ger- 
main presents  no  equities  that  would  ])revent  favorable  action  on  the 
petition  of  Luke,  and,  as  before  said,  whatever  claims  Hunting  may 
have  in  virtue  of  his  contest,  they  must  yield  to  those  of  Luke  under 
his  petition,  because  at  the  date  of  presenting  the  same  Hunting  was 
a  stranger  to  the  record  and  was  chargeable  with  notice  of  Luke's 
petition. 

The  entry  of  Germain  will  therefore  be  canceled,  and  you  will  direct 
that  final  certificate  be  issued  to  Luke  for  the  tract  in  controversy. 
The  action  of  your  o'ffice  is  modified  accordingly. 


MINERAL  LANDS-PIIOSPHATE  DEPO!=iIT8-HAILHOA13  GKANT. 

Florida  Central  and  Peninsular  It.  R.  Co. 

Lauds  valuable  for  deposits  of  i)ho8phate8  are  niiueral  lauds  'witbiu  the  int«ni  autl 
meaning  of  the  lawn  relating  to  the  disposal  of  the  pablic  domaiu. 

The  act  of  May  17. 1854),  making  a  graut  of  lands  to  the  State  of  Florida  to  aid  in  the 
constrnction  of  railroads  does  not  in  express  terms  include  miueral  lauds,  uor 
are  such  lands  expre-ssly  excluded  therefrom,  but  in  view  of  the  uniform  and 
settled  policy  of  the  government  to  reserve  such  lands  from  grants  to  Stateti  or 
corporations  for  any  purpose,  it  is  held  that  all  such  lauds,  whether  valuable  for 
phosphate  or  other  mineral  deposits,  are  excepted  from  the  operation  of  sai*! 
grant. 

Secretary  Bliss  to  (he  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  30,  i.\9N.  (E.  B.,  Jr.l 

The  Department  is  in  receipt  of  a  commnnication,  dated  the  4th 
instant,  from  yonr  office,  wherein  it  appears  that  on  March  28,  1898, 
your  office  sent  to  the  local  office  at  Gainesville,  Florida,  for  publica- 
tion in  accordance  with  circular  instructions  of  July  9,  1894  (19  L.  D., 
21),  a  list  of  lands  in  that  State  claimed  by  the  Florida  Central  and 
Peninsular  Kailroad  Company  as  present  owner  under  the  grant  of 
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May  17, 1850  {II  Stat.,  15),  to  the  State  of  Florida  to  aid  in  the  coii- 
fitniction  of  certain  railroads;  that  the  said  lands  are  within  six  miles 
of  phosphate  claims;  that  you  are  in  doubt  whether  the  decision  of 
the  Department  in  the  case  of  the  Pacific  Coast  ^larble  Company  v. 
Northern  Pacific  Eailroad  Company  et  al,  (25  L.  D.,  233)  overrules  that 
part  of  the  decision  in  the  case  of  Tucker  et  al,  v,  Florida  Railway  and 
Navigation  Company  (19  L.  D.,  414)  which  holds  that  lands  containing 
phosphate  deposits  are  not  excepted  fiom  the  said  grant;  and  that  you 
have  directed  the  local  office  to  suspend  action  on  the  said  list  until 
you  shall  receive  instructions  from  the  Department  in  the  premises. 
The  railroad  company  has  submitted  an  argument  which  you  transmit 
for  consideration  here. 

In  the  Pacific  Coast  Marble  Company  case,  aiipra,  the  Department 
held  as  follows  (syllabus) : 

Whatever  is  recognized  as  a  uiiiu-ral  by  the  standard  authorities;  whether  of 
.metallic  or  other  substances,  when  found  in  the  public  lands,  in  quantity  and 
qir.^ity  sufficient  to  render  the  land  more  valuable  on  account  thereof  than  for 

-ir'TY^ral  purposes,  must  be  treated  as  coming  within  the  purview  of  the  mining 


Lands  valuable  only  on  account  of  the  marble  deposit  contained  therein  are 
abject  to  placer  entry  under  the  mining  laws. 

Lands  containing  valuable  mineral  deposits,  whether  of  the  metalliferous  or  fos- 
siliferous  class,  of  such  quantity  and  quality  as  to  render  them  subject  to  entry 
under  the  mining  laws,  are  "mineral  lands''  within  the  meaning  of  that  term  as 
used  in  the  exception  from  the  grant  to  the  Northern  Pacific  Company  for  railroad 
purposes,  and  to  the  State  for  school  purposes. 

The  case  of  Tucker  r.  Florida  Railway  and  Navigation  Co.,  19  L.  D.,  414,  overruled. 

A  careful  examination  of  the  two  decisions  under  consideration  leads 
to  the  conclusion  that  what  was  expiessly  overruled  in  the  Tucker  case 
by  the  Marble  Company  case  was  the  holding  in  the  former  that  only 
"those  lands  containing  valuable  metals,  such  as  gold,  silver,  cinna- 
bar and  copper,"  w^ere  excepted,  as  mineral  lands,  from  the  indemnity 
provisions  of  the  act  of  June  22,  1874  (18  Stat.,  194).  In  effect  the 
decision  in  the  Marble  Company  case  holds  that  phosphate  lands  are  to 
be  classed  as  mineral  lands.  Not  only  do  the  definitions  of  the  words 
"mineral"  and  "mineral  lands"  in  that  decision  include  phosphates  and 
phosphate  lands,  respectively,  but  the  case  of  Gary  r.  Todd  (18  L.  D., 
58),  which  distinctly  holds  that  lands  chietiy  valuable  for  phosphate 
deposits  are  mineral  lands,  is  one  of  the  authorities  cited  approvingly 
therein.  See  also  in  this  connection  the  cases  of  Aldritt  v,  Northern 
Pacific  Eailroad  Company,  25  L.  D.,  349;  Union  Oil  Company  (on 
review),  Ibid.,  351 ;  A  System  of  Mineralogy — Dana,  p.  747,  et  seq.j 
especially  pp.  769  and  826;  and  definitions  of  "Phosphate"  and 
"Phosphate  deposits"  in  the  Century,  Standard,  and  Webster  dic- 
tionaries. It  would  appear  to  be  settled  by  these  decisions  and 
authorities  that  lands  valuable  for  deposits  of  phosphates  are  mineral 
lands  within  the  meaning  of  the  laws  relating  to  the  disposal  of  the 
public  domain.     Since  the  decision  in  the  Tucker  case,  as  to  the  lands 
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claimed  under  the  act  of  1S74,  was  based  upon  the  view  that  phos- 
phate lands  were  not  mineral  lands  in  any  statutory  sense,  it  would 
seem  that  it  was  in  this  respect  that  that  case  was  overruled  by  the 
Marble  Oompany  case.  This  conclnsion  leaves  open  and  undKnded 
the  question  whether  mineral  lands  and  especially  phosphate  lands 
are  excepted  from  the  grant  of  May  17,  1856,  supra,  Tf  they  are,  said 
list. should  be  published  pursuant  to  the  said  circular  instructions: 
otherwise  no  such  publication  is  necessary. 

There  is  no  express  exception  of  mineral  lands  from  the  grant,  nor, 
on  the  other  hand,  is  there  in  its  language  any  express  inclusion  of 
them.  The  only  express  reservation  of  any  lands  from  the  grant  is  in 
these  words : 

And  provided  fvi-therf  That  any  and  all  lands  heret-ofore  reserved  to  the  United 
States  by  any  act  of  Congress;  or  in  any  other  manner  by  competent  anthority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or  for  any  other  purpose 
whatsoever,  be,  and  the  same  are  hereb}-,  reserved  to  the  United  States  from  the  oper- 
ation of  this  act,  except  so  far  as  it  may  be  found  necessary  to  locate  the  routes 
of  said  railroads  or  branch  through  such  reserved  lands;  in  which  case  the  right  of 
way  only  sh<ill  be  granted  subject  to  the  approval  of  the  President  of  the  United 
States. 

The  grant  in  question  is  one  among  the  earlier  grants  to  aid  in  the 
construction  of  railroads.  None  of  these  earlier  grants,  so  far  as  the 
Department  is  aware,  contained  any  express  exception  therefrom  of 
mineral  lands.  The  grants  to  the  Union  Pacific,  Central  Pacific  and 
other  railroad  companies,  by  the  act  of  July  1,  1862  (12  Stat.,  489), 
were  the  lirst  grants  to  contain  such  an  exception.  From  each  of  them 
all  mineral  lands,  except  iron  and  coal  lands,  were  expressly  reserved. 
Nearly  all,  if  not  all,  subsequent  grants  to  railroads  in  mineral  regions 
uniformly  contain  a  reservation  of  mineral  lands. 

On  January  30, 1865,  Congress  passed  a  joint  resolution  (13  Stat,  567) 
which  declares: 

That  no  act  passed  at  the  first  session  of  the  thirty -eighth  congress,  f^^anting  lands 
to  states  or  corporations,  to  aid  in  the  constrnction  of  roads  or  for  other  purposes, 
or  to  extend  the  time  of  grants  heretofore  made,  shaU  be  so  construed  as  to  embrace 
mineral  lands,  which  in  all  cases  shall  be,  and  are,  reserved  exclusively  to  the 
United  States,  nnless  otherwise  specially  provided  in  the  act  or  acta  making;  the 
grant. 

While  this  resolution  refers  in  terms  to  grants  made  or  extended  (as 
to  time)  during  the  first  session  of  the  thirty-eighth  Congress,  it  is 
believed  the  language  thereof,  that  "mineral  lands  ....  in  all  cases 
shall  be,  and  are,  reserved  exclusively  to  the  United  States,  nnless 
otherwise  specially  provided  in  the  act  or  acts  making  the  grant,"  may 
pro])erly  be  regarded  as  expressive  of  the  sense  of  Congress  that  no 
grant  of  public  lands  to  a  State  or  corporation  should  be  held  to  include 
mineral  lands  unless  otherwise  expressly  provided,  and  as  declarative 
of  its  uniform  policy  against  such  inclusion. 

In  the  case  of  Mining  Company  v.  Consolidated  Mining  Company 
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(102  U.  S.,  167)  the  supreme  court  held  that  the  grant  of  the  sixteenth 
and  thirty-sixth  sections  of  public  lands  to  the  State  of  California  for 
the  purposes  of  public  schools  by  the  act  of  March  3,  1853  (10  Stat,, 
246),  which  grant  contained  no  express  reservation  therefrom  of  mineral 
lands,  was,  notwithstanding,  not  intended  to  cover  such  lands.  It 
was  said  by  Mr.  Justice  Miller,  speaking  for  the  court  in  that  case  (pp. 
174-5),- 

Taking  into  cod  si  deration  what  is  well  known  to  have  been  the  hesitation  and 
difficulty  in  the  minds  of  Congressmen  in  dealing  with  these  mineral  lands,  the 
manner  in  which  the  question  was  suddenly  forced  upon  them,  the  uniform  rcserva- 
tioD  of  them  from  survey,  from  sale,  from  pre-emption,  and  above  all  from  grants, 
whether  for  railroads,  public  buildings,  or  other  purposes,  nnd  looking  to  the  fact 
that  from  all  the  other  grants  made  in  this  act  they  are  reserved,  one  of  which  is  for 
school  purposes  besides  the  sixteenth  and  thirty-sixth  sections,  we  are  forced  to  the 
conclusion  that  Congress  did  not  intend  to  depart  from  its  uniform  policy  in  this 
respect  in  the  grant  of  those  sections  to  the  State. 

In  the  case  of  Keystone  Lode  and  Mill  Site  v.  State  of  Nevada  (16  L. 
D.,  259)  the  Department  held  that  mineral  lands  were  excepted  from 
the  grant  of  school  lands  by  the  act  of  March  21, 1864  (13  Stat.,  30),  to 
the  State  of  Nevada,  although  "the  grant  made  no  exception  of  mineral 
lands,"  for  the  reason  that — 

it  has  been  held  in  such  grants  that  they  will  be  construed  as  not  granting  mineral 
lands,  because  it  is  and  has  been  the  settled  policy  of  the  government  to  withhold 
miDeral  latids  unless  they  are  expressly  granted. 

In  the  comparatively  recent  case  (decided  May  26, 1894)  of  Barden 
V.  Northern  Pacific  Railroad  Company  (154  U.  S.,  288)  the  supreme 
court  J^aid  (pp.  317-318) : 

The  policy  of  Congress  as  expressed  in  its  numerous  grants  of  public  lands  to  aid 
in  the  construction  of  railroads  has  always  been  to  exclude  the  mineral  lands  from 
them,  and  reserve  them  for  special  disposition,  as  seen  in  the  following  acts  among 
others:  Acts  of  July  1,  1862,  c.  120,  12  8tat..,  489,  and  of  July  2, 1864,  c.  216, 13  Stat., 
356,  making  grants  to  the  Union  and  Central  Pacific  Companies;  act  of  July  4,  1866, 
c.  165,  14  star.,  83,  making  a  grant  to  the  Iron  Mountain  Railroad  Company;  act 
of  July  13, 1866,  c.  182,  14  Stat.,  94,  making  a  grant  to  the  Placerville  etc.  Railroad; 
act  of  July  25, 1866,  c.  242, 14  Stat.,  239,  making  a  grant  to  the  California  and  Oregon 
Kailroad,  sections  2  and  10;  act  of  July  27,  1866,  c.  278,  14  Stat.,  292,  making  a  grant 
to  the  Atliintic  and  Pacific  Railroad  and  to  the  Southern  Pacific  Railroad;  act  of 
March  2,  1867,  c.  189,  14  Stat ,  548,  making  a  grant  to  the  Stockton  and  Copperopolis 
Railroad;  act  of  March  3,  1871,  c.  122,  16  Stat.,  573,  making  a  grant  to  the  Texas 
Pacific  Railroad.  In  all  of  these  cases,  and  in  all  grants  of  public  lands  in  aid  of 
railroads,  minerals  (except  iron  and  coal)  have  uniformly  been  reserved,  and  in  no 
instance  ITaa  such  a  grant  been  held  to  pass  them. 

The  Department,  as  already  stated  in  substance,  is  unable  to  find  in 
the  act  of  May  17, 1856,  any  evidence  of  an  intention  to  grant  mineral 
lands,  and,  therefore,  and  for  the  further  reason  that  the  authorities 
above  cited  seem  to  be  conclusive  of  a  settled  and  uniform  policy  on 
the  part  of  the  government  to  reserve  such  lands  from  grants  to  States 
or  corporations,  for  any  purpose,  is  constrained  to  hold  that  all  such 
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lands,  whether  valuable  for  phosphate  or  other  uiineral  deposits,  are 
excepted  from  the  grant  in  question. 

You  will  therefore  direct  the  local  office  to  proceed  with  the  x)abhca- 
tioii  of  said  list  pursuant  to  said  circular  instructions. 


xVDDITION AI.  HOMESTEAD-SECTION   0,  ACT  OF  MARCH  «,  18X9. 

CAESAR  V.  Sales  (On  Review). 

The  right  to  make  uu  additioual  hoiuesttiad  entry  under  sectiou  6,  act  of  March  2, 
1889,  cau  only  be  exercised  by  one  who  haa  made  his  final  proof,  and  receive4l 
the  receiver's  final  receipt  for  the  land  embraced  in  his  original  entry. 

Secretary  BUsh  to  the  Commissioner  of  the  General  Land  Office,  April 
(W.  V.  D.)  30,  1898.  (J.  L.  McC.) 

The  Department,  on  February  13, 1898  (20  L.  D.,  190),  affirmed  the 
decision  of  your  office,  dated  May  6, 1896,  rejecting  the  application  of 
Porter  T.  Caesar  to  make  homestead  entry  of  Lots  9  and  10  an<l  the  Si 
of  the  8WJ  of  Sec.  15,  T.  14  N,,  R.  3  E.,  Guthrie  land  district,  O.  T. 

Said  application  was  for  an  adjoining  homestead  entry  under  the  act 
of  February  10, 1894  (28  Stat.,  37);  and  the  decision  was  based  mainly 
upon  the  ground  that  said  act  applied  only  in  the  case  of  persons  whose 
claim  to  the  land  embraced  in  the  original  entry  had  been  initiati'd 
prior  to  tlie  approval  of  the  act. 

Caesar  has  filed  a  motion  for  review  of  said  decision.  The  pai>er  tiled 
by  him  as  such,  however,  does  not  allege  that  there  was  any  error  in 
the  former  decision,  but  is  rather  an  abandonment  of  his  claim  under 
said  act  of  February  10,  1894,  and  an  application  to  enter  under  the 
sixth  section  of  the  act  of  March  2,  1889, — contending  that  his  case 
comes  within  the  provisions  of  said  act,  according  to  the  departmental 
decision  of  August  10,  1897,  in  the  case  of  Nancy  A.  Stinson  (25  L.  D.. 
113). 

He  fails  to  show,  however,  that  he  is  qualified  to  make  an  additional 
entry  under  said  act.    The  act  provides  for  the  entry  of 

so  much  additional  land  as,  adiied  to  the  ({uautity  previously  bo  entered  by  hiui  shaU 
not  exceed  one  hundred  and  sixty  acres,''  [by  any  person]"  who  shall  have  made  his 
linal  proof  ....  fur  a  ([uautity  of  land  less  than  one  hundred  and  sixty  aeres,  and 
received  the  receiver's  final  receipt  therefor. 

A  careful  examination  of  the  tract-books  and  other  records  of  your 
oltice  fails  to  show  that  Caesar  has  ever  made  final  proof  and  received 
the  receiver's  final  receipt  for  the  land  originally  entered  by  him. 

Tlie  sixth  section  of  said  act  of  March  2, 1S89,  does  not  appear  appli- 
cable to  his  case. 

The  motion  for  review  discloses  no  reason  why  the  departmental 
decision  heretofore  rendered  should  be  disturbed.  Said  motion  is 
therefore  denied. 
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Oakes  r.  West  Reno  City. 

Motion  for  review  of  departmental  decision  of  Febniary  17,  1898, 
26  L.  D.,  213,  denied  by  Secretary  Bliss,  May  3, 1898. 


S^VAMP  GRANT— CHARACTER  OF  LAND  GRANTED. 

State  of  Illinois. 

LandB  covered  by  nn  apparently  peinsfiDent  body  of  water,  and  meandered  as  a 
lake,  at  the  date  of  the  swamp  grant  do  not  pass  under  said  grant. 

Secretary  BUhr  to  the  Commissioner  of  the  General  Land  Office^  May  5, 

(W.Y.D.)  1S9S.  (C.J.'G.) 

The  State  of  Illinois,  throngli  its  agent,  Isaac  R.  Ilitt,  has  appealed 
fipom  your  office  decision  of  June  17,  1890,  addressed  to  the  Auditor  of 
State,  holding  for  rejection  its  claim,  under  the  swamp  land  act,  to  cer- 
tain lands  in  Carroll  county,  sections  30,  31  and  32,  township  24  north, 
range  4  east,  in  said  State.. 

These  lauds  are  lYiUy  described,  and  their  estimated  area  given,  in 
your  said  office  decision.  They  were  included  in  a  list  of  swamp  land 
selections  reix)rted  to  your  office  by  the  U.  8.  surveyor-general  October 
29, 1853.  The  plat  of  survey  of  this  township  was  approved  April  18, 
1842.  It  shows  that  practically  all  of  said  lands  are  covered  by  an 
apparently  permanent  body  of  water,  meandered  as  a  lake.  April  22, 
1854,  your  office  called  the  attention  of  the  surveyor-general  to  this 
fact,  and  May  5, 1854,  he  reported  that  said  lands  were  that  day  stricken 
from  the  original  list,  for  the  reason  that  they  had  been  erroneously 
included  therein.  The  surveyor- general  at  the  same  time  named  a  tract 
that  had  been  substituted  for  the  lands  in  question. 

In  the  decision  appealed  from  your  office  held  that 

as  the  descriptions  in  question  were,  on  September  26,  1850,  no  doubt  water  as  con- 
tradistinguished from  laud,  it  can  not  be  held  that  they  were  granted  to  the  State 
by  the  swamp  land  act  of  that  date. 

The  conclusion  of  your  office  that  these  lauds  were  not  of  the  char- 
acter contemplated  by  the  swamp  land  act  at  date  of  said  act,  is  based 
on  the  returns  of  the  surveyor-general  above  referred  to,  and  on  evi- 
dence contained  in  certain  letters,  one  of  which,  dated  November  27, 
1871,  addressed  to  your  office,  is  from  the  county  surveyor  and  acting 
drainage  commissioner  of  Carroll  county.  In  said  letter,  after  stating 
that  the  county  had  commenced  the  drainage  of  the  lake  in  townshijjs 
23  and  24,  range  4,  the  surveyor  proceeded  as  follows: 

On  the  25th  of  this  month  the  lake  was  tapped.  We  will  be  able  to  finish  the  drain 
within  two  weeks  from  this  date  unless  the  weather  shall  prove  unfavorable.  We 
will  sink  the  surface  of  the  lake  about  five  feet  when  finished,  which  will  leave  but 
a  few  pond  holes  (as  we  confidently  expect)  in  the  bottom  of  the  lake,  etc. 
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In  another  letter,  dated  November  7, 1878,  from  the  county  surveyor 
and  drainage  commissioner  of  Carroll  county,  addressed  to  U.  S. 
Attorney  OeneraJ  Devens,  it  is  stated  that  the  county  drained  the  lake 
in  question  at  an  expense  of  about  $8000  and  attempted  to  sell  the 
lauds ;  but  that  in  injunction  proceedings  had  relative  to  lands  similarly 
situated  in  township  23  uorth,  range  4  east,  the  courts  of  the  State 
awarded  said  lauds  to  the  riparian  owners. 

Under  date  of  November  6, 1896^  Isaac  B.  Hitt,  agent  of  the  State, 
suggested  that  your  office  send  an  agent  to  examine  these  lands  in  the 
field  and  to  afford  the  county  an  opportunity  to  show  that  said  lands 
were  not  covered  by  a  permanent  body  of  water  September  28, 1830. 
In  the  event  of  a  denial  of  his  request  the  agent  asked  that  the  jt^iers 
in  the  case  be  transmitted  to  this  Department  as  an  appeal  from  your 
office  decision  of  June  17, 1896. 

November  17, 18D6,  your  office  declined  to  send  an  agent  to  examine 
these  lands  as  requested,  and  adhered  to  its  former  decision  in  which 
was  cited  the  case  of  Hardin  v.  Jordan,  140  U.  S.,  371.  The  papers  in 
the  case,  however,  were  forwarded  to  this  Department  upon  the  request 
of  the  agent  ot  the  State  that  his  paper  be  treated  as  an  appeal. 

It  is  set  forth  in  the  appeal  that  subsequently  to  the  original  survey 
ot  township  24  approved  April  18,  1842,  the  lines  were  regularly 
extended  over  that  portion  of  the  lake  lying  in  township  23,  and  the 
land  laid  out  iuto  lots.  It  is  contended  that  the  same  thing  should 
have  been  done  in  sections  30, 31  and  32,  township  24,  and  it  is  there- 
fore suggested  that  a  survey  be  ordered  and  the  lines  closed  up  on  said 
sections. 

The  plat  of  survey  approved  in  1842  shows  that  the  lake  in  township 
24  was  meandered,  while  in  township  23  it  was  not.  But  aside  from 
this  fact,  the  doctrine  announced  in  Hardin  v.  Jordan,  aupra^  precludes 
the  ordering  of  the  survey  as  suggested. 

It  is  also  contended  in  the  appeal  that  the  rule  laid  down  in  the  case 
of  State  of  Illinois,  21  L.  D.,  184,  should  govern  this  case.  But  the 
only  survey  of  township  24  was  that  approved  in  1812,  the  plat  of 
which  shows  that  nearly  all  the  lands  in  question  are  within  the  mean- 
der line  of  the  lake.  Hence  the  case  referred  to  is  not  applicable  to 
the  one  under  consideration. 

Under  the  decisions  of  the  Department  the  character  of  land  at  date 
of  the  swamp  grant  determines  whether  it  inures  to  the  State  there- 
under. From  what  has  been  set  out  herein  it  appears  that  there  is 
sufficient  evidence  now  before  the  Department  upon  which  to  base  the 
conclusion  that  at  the  date  of  the  sjvamp  grant  the  lands  in  question 
were  covered  by  an  ai)parently  permanent  body  of  water  meandered  as 
a  lake;  and  for  that  reason  did  not  pass  to  the  State  of  Illinois  under 
said  grant. 

Your  office  decision  is  hereby  affirmed. 
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ISOLATED  TRACT-ACT  OF  FEBRUARY  «e,  1895. 

{}.  W.  Allen. 

The  proviso  added  to  section  2455  R.  S.,  by  the  amendator}'  act  of  February  26, 1895, 
defining  the  conditions  under  which  a  tract  of  land  may  be  treated  as  isolated, 
contemplates  that  the  tract  involved  must  have  been  subject  to  the  application 
of  any  qualified  person  under  the  homestead  law  during  the  period  specified  in 
said  act. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  4,  1898.  (G.  B.  G.) 

G.  W.  Allen  has  appealed  from  your  office  decision  of  September  29, 
1896,  rejecting  his  application  to  have  the  SB.  i  of  the  SE.  J  of  Sec.  4, 
T.  33  N.,  R.  1  W,,  Eau  Claire  land  district,  Wisconsin,  ordered  into 
market  under  section  2455  of  the  U.  S.  Eevised  Statutes,  as  amended 
by  the  act  of  February  26,  1895  (28  Stat,  687). 

The  appellant  makes  no  specific  assignment  of  error,  and  the  facts 
shown  by  the  record  are  meager. 

It  appears,  however,  that  Allen's  said  application  was  made  August 
26, 1896,  wherein  it  is  stated,  under  oath,  that  said  land  is  principally 
valuable  for  agricultural  purposes,  contains  no  building  stone  or  min- 
eral of  any  kind,  is  uninhabited,  and  contains  no  improvements  of  any 
kind  or  description,  that  it  is  also  valuable  at  the  present  time  for  the 
timber  standing  and  growing  thereon,  and  that 

afiftant  desires  to  have  said  land  ordered  into  market  so  that  he  may  purchase  the 
same  for  his  own  use  for  the  purpose  of  agriculture,  and  for  the  timber  standing  and 

growing  thereon that  said  land  is  isolatcil  from  any  other  land  subject  to 

homestead  entry,  and  that  said  land  above  described  has  been  subject  to  homestead 
entry  for  more  than  three  years. 

By  your  office  decision  it  is  made  to  appear  that  the  adjoining  NE.  i 
of  the  SB.  J  is  covered  by  the  homestead  entry  of  one  Samuel  Camp- 
bell made  August  2,  1893,  and  that  one  Lewis  Kellogg  made  homestead 
entry  for  the  land,  which  is  tlie  subject  of  Allen's  application,  on  Sep- 
tember 30, 1895,  which  was  canceled  by  relinquishment  August  26, 1896. 

Section  2455  of  the  Revised  Statutes,  as  amended  by  said  act  of  Feb- 
ruary 26,  1895,  is  as  follows  : 

It  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  for  not  less  than  one  dollar  and  twenty -five  cents  per  acre  any  iso- 
lated or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter  sec- 
tion which  in  his  judgment  it  would  be  proper  to  expose  to  sale  after  at  least  thirty 
days'  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be  situated : 
Provided  J  That  lands  shall  not  become  so  isolated  or  disconnected  until  the  same 
have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the  sunound- 
ing  land  has  been  entered,  filed  upon,  or  sold  by  the  government :  Provided,  That 
not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  »ny  one  person. 

It  is  not  believed  that  the  status  of  the  land  involved  is  such  as 
authorizes  its  sale  under  said  section,  as  amended.    It  does  not  appear 


608  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

whether  there  are  surrounding  lands  which  have  not  yet  been  disposed 
of.  But  the  lands  here  sought  to  be  brought  within  the  provisions  of 
the  law  above  quoted  must  "have  been  subject  to  homestead  entry  for 
a  period  of  three  years  after  the  surrounding  land  has  been  entered, 
filed  upon,  or  sold  by  the  government."  It  must  therefore  have  been 
subject  to  homestead  entry  for  a  period  of  three  years  from  and  after 
August  2,  1893,  the  date  of  the  homestead  entry  of  Campbell  for  the 
NE.  i  of  the  SE.  J  of  the  same  section. 

During  the  time  the  land  involved  was  covered  by  the  homestead 
entry  of  Kellogg,  to  wit,  from  September  30, 1895,  to  August  26, 189G,  it 
was  not  "subject  to  homestead  entry"  within  the  meaning  of  the 
statute.  It  was  of  the  class  of  lands  subject  to  homestead  entry,  but 
it  is  thought  that  the  statute  means  that  the  particular  tract  of  land  the 
subject  of  proceedings  thereunder  must  have  been  subject  to  the  appli- 
cation of  any  qualified  person  under  the  homestead  laws.  The  i>olicy 
of  the  law  evidently  was  to  offer  at  public  sale  only  such  isolated  and 
disconnected  tracts  of  land  as  were  not  wanted  by  home  seekers,  and 
it  was  directed  that  they  should  not  be  disposed  of  as  such  until  they 
had  been  subject  to  entry  under  the  homestead  laws  for  a  i)eriod  of 
three  years  after  the  surrounding  lauds  had  been  entered,  filed  u]K>d, 
or  sold  by  the  government. 

It  is  significant  in  the  present  case  that  Allen's  application  to  have 
the  land  ordered  into  market  as  an  isolated  tract  was  made  on  the  same 
day  that  Kellogg  relinquished  his  entry  thereof. 

The  land  in  question  had  not  been,  at  the  date  of  the  application 
herein,  subject  to  homestead  entry  for  the  time  provided  by  statute. 

Tour  office  decision  is  therefore  correct,  and  it  is  hereby  affirmed. 


MIXING  CLAIM-REIXSTATEMEXT— ADVERSE  PROCEEI>IXGS. 

JuANiTA  Lode. 

Action  ou  an  application  for  the  reinstatement  of  a  canceled  mineral  entry  shonid 
be  snspended,  where  the  applicant  has  filed  an  adverse  ciniui  against  the  appli- 
cation of  a  relocator  for  the  land  covered  by  said  entry,  and  snit  on  said  claim 
is  pending  in  a  court  of  competent  jurisdiction. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office. 
( W.  Y.  D.)  May  5,  ims,      '  (E.  B.,  Jr.) 

In  the  case  of  the  Juauita  lode  claim,  Las  Cnices,  JS'ew  Mexico, 
mineral  entry  No.  120,  made  December  24,  1883,  by  Ethan  W.  Eaton, 
and  now  here  on  appeal  by  Thomas  B.  Catron,  as  transferee  of  Eaton, 
from  your  office  decision  of  May  20,  1896,  rejecting  Catron's  applica- 
tion  to  have  the  entry  reinstated  (the  same  having  been  canceled  Jane 
3, 1895),  it  appears  that  subsequent  to  such  cancellation  and  prior  to 
the  filing,  on  June  1,  1896,  of  the  application  for  reinstatement,  the 
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land  embraced  iu  the  said  claim  was  relocated  by  H.  J.  Abernathy 
and  John  H.  Lakiu  as  the  Mamie  lode  claim,  and  that  on  April  6, 1896^ 
said  Abernathy  and  Lakin  filed  their  application,  No.  635,  for  patent 
therefor. 

It  further  appears  that  during  the  period  of  publication  for  the 
Mamie  claim  several  adverse  claims  were  filed,  one  of  which  was  by 
said  Catron  as  owner  of  the  Juanita  claim;  also  that  on  July  '^j  1896, 
within  the  thirty  days  allowed  by  section  2326  Revised  Statutes,  said 
Catron  commenced  suit  against  the  Mamie  applicants  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  the  right  of  pos- 
session to  the  land  in  controversy.  So  far  as  appears,  this  suit  is  still 
pending. 

Under  these  circumstauces,  the  court  having  apparently  obtained 
jurisdiction  of  the  parties  and  of  the  subject-matter,  the  Department 
will  suspend  action  upon  the  said  appeal  until  final  disposition  shall 
have  been  made  of  the  said  suit.  See  case  of  S.  H.  Standart  et  al.j  25 
L.  D.,  262.    The  papers  will  be  retained  here. 


ACCOUNTS-SURVEY— SPECIAL  INSTRUCTIONS. 

Isaac  K.  Chapman  et  al. 

Under  the  provisions  of  section  8,  act  of  July  31, 1894,  the  acceptance  of  payment  on 
the  settlement  of  an  account  by  an  auditor  precludes  a  reyision  of  said  account. 

Special  instmctions  issued  by  the  surveyor-general,  with  respect  to  the  execution  of 
a  contract  for  a  public  survey,  become,  under  the  act  of  October  1,  1890,  a  part 
of  snch  contract  if  not  in  conflict  with  the  manual  of  surveying  instructions,  or 
the  instructions  of  the  General  Land  Office. 

Compensation  should  be  allowed  for  the  retracement  of  lines,  though  no  provision 
therefor  is  made  in  the  contract,  but  the  instructions  of  the  surveyor-general 
direct  snch  re-surveyd  when  absolutely  essential,  and  the  necessity  for  such 
action  is  fully  disclosed  by  the  field  notes  of  survey. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  5, 1898.  (W.  M.  B.) 

Isaac  K.  Chapman  and  Alfred  Bannister,  U.  S.  deputy  surveyors, 
have  appealed  from  the  decision  of  your  office  of  July  1,  1895,  wherein 
their  claim  for  compensation,  amounting  to  $2,945.72,  as  per  accounts 
•  rendered  for  surveys  made  in  the  State  of  California  under  contract  iN'o. 
100 — entered  into  and  executed  by  the  said  contracting  deputies  on  the 
one  part  and  the  surveyor-general  on  the  other,  on  Koveuiber  16,  1892, 
and  approved  by  the  Commissioner  of  the  General  Land  Office  on  June 
13, 1893^was  reduced  to  the  sum  of  $2,817.69;  being  a  disallowance  of 
$128.03  as  charged  in  their  said  accounts. 

The  only  items  wholly  rejected  in  said  accounts  and  for  which  no 
rate  of  mileage  whatever  was  allowed  or  paid  either  in  whole  or  in 
part  consist  of  two  miles,  forty-two  chains,  six  links  of  retracement  or 
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resurvey  of  the  8th  standard  line  south.  For  the  retracement  of  one 
mile,  seventy  nine  chains,  ninety-seven  links  of  that  part  of  said 
standard  line  which  forms  the  south  boundary  of  sections  35  and  36 
of  township  32  south,  range  34  east,  the  higli  rate  $i8.0<»  per  mile  was 
charged,  and  for  the  retracement  of  42  chains,  .09  links  of  that  part  of 
said  standardline  which  forms  the  south  boundary  of  the  SW.  J  of  SW. 
J  of  section  31,  township  32  south,  range  36  east,  M.D.M.,  the  mini- 
mum rate  $9.00  per  mile  was  charged,  neither  of  which  said  rates  was 
allowed  or  paid  for  the  resurvey  of  either  line,  as  stated,  because  of 
the  rejection  of  said  lines. 

The  total  of  the  charge  made  and  of  compensation  claime^l  for- 
retracement  of  the  above  described  lejected  lines  for  which  payment 
was  disallowed  amounts  to  $40.73,  said  rejection  and  disallowance 
being  made  upon  the  ground,  as  alleged,  that  such  retraceuients  or 
resurveya  of  said  lines  were  not  authorized  by  contract  No.  100. 
Whether  there  was  authority  therefor  under  said  contract  and  existing 
law  will  be  considered  later  on. 

A  further  reduction  or  disallowance  of  $87.30 — which  in  addition  to 
the  stated  disallowance  of  $40.73  makes  up  the  aggregate  disallowance 
of  $128.03  which  appellants  now  seek  to  recover  by  a  revision  of  the 
settlement  already  made — was  caused  by  the  allowance  only  of  the 
minimum  rates  of  mileage — instead  of  the  high  rates  as  charged — ^for 
the  survey  of  certain  standard  lines  (other  than  those  rejected  as 
stated),  township,  exterior  lines,  and  section  or  subdivision  Hues. 

The  action  of  your  office  in  reducing  the  high  rates  charged  by 
appellants  for  certain  portions  of  the  above  named  lines  to  low  rates 
was  based  upon  the  ground  that  the  lands,  as  shown  by  the  field  notes, 
over  which  said  lines  i)assed  are  not  of  that  character  which  warrant 
the  allowance  and  payment  of  high  rates  of  mileage.  The  contracting 
deputies  on  the  other  hand,  however,  contend  that  the  field  notes  show 
that  they  are  entitled  to  the  high  mileage  rates  wherever  charged  in 
their  accounts — by  reason  of  the  character  of  the  land  over  which  the 
lines  of  survey  passed — for  those  lines  and  parts  of  lines  for  which  the 
said  high  rates  so  charged  were  reduced  to  low  rates. 

Thus  a  direct  issue  is  made  as  to  what,  as  a  matter  of  fact,  the  field 
notes  actually  show  with  regard  to  the  character  of  the  lands  over 
which  those  lines  passed  which  were  put  in  the  high  rate  column  in 
said  accounts  and  which  were  taken  therefrom  and  put  in  the  low  rate 
column  by  your  ottlte. 

On  July  10, 1825,  appellants  received  the  sum  of  $2,817.60  from  the 
Department  of  the  Treasury  in  payment  of  total  amount  of  compensa- 
tion allowed  them  in  a  settlement  with  the  Auditor  for  surveys  executed 
under  their  contract. 

Said  amount  of  $2,817.69  includes  payment  of  compensation  for  each 
and  every  item  of  mileage— either  at  high  or  low  rates — for  the  differ- 
ent class  of  lines  or  parts  of  lines  run  and  charged  for  in  accounts 
rendered  by  appellants,  save  for  the  hereinbefore  described  r^ected 
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standard  lines  for  whicli  no  allowance  or  payment  eitber  in  whole  or 
in  part  was  made. 

The  fact  that  the  contracting  deputies  have  already  accepted  pay- 
ment of  the  low  rates  of  mileage  allowed  by  the  Auditor  in  the  settle- 
ment of  their  accounts  in  place  of  the  high  rates  as  therein  charged — 
under  provision  of  the  act  of  July  31, 1894  (28  8tat.,  208,  Sec.  8,  par. 
3) — pretermits  the  consideration  of  the  question  as  to  whether  the 
field  notes  show  that  the  lands  over  which  the  lines  passed  and  for 
which  low  rates  were  paid,  in  lieu  of  high  rates  as  charged,  are  of  the 
character  which  warrant  the  payment  of  such  high  rates,  since  the 
acceptance  of  payment  under  said  settlement  of  low  rates  for  the  items 
of  mileage  in  the  accounts  for  which  high  rates  were  charged  precludes 
appellants  from  obtaining  a  revision  of  the  former  settlement  and  addi- 
tional compensation  as  to  those  items  of  mileage  upon  which  they  have 
accepted  payment  of  any  mileage  rate  whatever.  See  case  ex-parte 
Gilbert  M.  Ward  (22  L.  D.,  583). 

Hence  it  appears  that  appellants,  under  the  state  of  facts  related, 
are  barred  by  the  terms  of  existing  law  from  obtaining  a  revision  of 
the  former  settlement  for  the  purpose  of  procuring  payment  of  the  sum 
of  $87.30,  which  was  disallowed  them  by  the  Auditor  for  this  Depart- 
ment, as  also  by  your  office,  notwithstanding  the  fact  that  the  stated 
disallowance  was  made  upon  the  ground  that  the  character  of  lands 
over  which  the  lines  of  survey  passed  did  not  justify  payment  of  high 
rates  where  low  rates  only  were  allowed  and  paid. 

The  only  questions,  therefore,  which  remain  open  for  consideration 
and  determination,  are  (1)  whether  the  retracements  of  the  rejected 
standard  lines  for  which  appellants  claim  the  sum  of  $40.73  as  com- 
pensation were  authorized  by  their  contract,  and  (2j  if  such  retrace- 
ments were  so  authorized  what  amount  of  compensation  would  the 
deputies  be  entitled  to  therefor. 

Though  it  a])pears  that  such  retracements  were  not  speciQcally  pro- 
vided for  in  the  contract  under  which  the  surveys  were  made,  as  was 
held  by  your  office,  the  deputies,  nevertheless,  contend  that  since  the 
said  retracements  were  made  by  authority  of  special  instructions  of 
date  November  16,  1892,  issued  under  their  contract,  that  they  were 
therefore  made  by  authority  of  the  contract  itself. 

Whether  the  rejected  retracements  were  authorized  by  contract  No, 
100,  must  depend,  in  the  first  place,  upon  the  terms  gf  the  referred  to 
special  instructions,  and,  in  the  second  place,  upon  the  fact  as  to  the 
absolute  necessity  for  making  the  same,  and  without  which  the  surveys 
contracted  for  could  not  have  been  completed  with  proper  accuracy. 
That  portion  of  the  said  instructions  germane  to  the  particular  question 
now  under  consideration  is  in  words  following: 

You  will  make  only  such  re-tracemeuts  and  re-enrveys  of  tlie  line  or  lines  of  former 
approved  official  surveys  as  may  be  found  by  you  to  be  absolutely  essential  to  the 
proper  completion  of  the  new  surveys  as  authorized,  for  which  work  you  will  be 
allowed  the  same  rate  as  those  named  in  your  contract,  and  payable  from  the  same 
appropriation. 
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The  lines,  if  aii}^,  which  are  to  be  re-ran  and  re-surveyed  in  order  to  re-establish 
your  beginning  and  closing  points  must  be  specifically  deflcrlbed  in  the  field  Dot« 
of  the  new  surveys,  and  the  necessity  therefor  clearly  set  forth,  as  also  the  fact 
that  no  evidences  of  former  approved  surveys  were  found  and  that  the  line  or  lises 
of  alleged  original  official  surveys  an  shown  by  the  field  notea  and  diagrams  for- 
nished  you  by  this  office  are  either  fictitious  or  have  been  obliterated;  also  that  a 
faithful  search  has  been  made  therefor. 

Great  care  must  be  exercised  in  order  to  prevent,  if  possible,  needless  retracements 
or  re-surveys;  hence  the  requirements  providing  for  detailed  statements  of  the 
necessity  and  search  for  lines  in  question ;  all  of  which  information  mast  be  embodied 
in  the  field  notes  of  the  surveys  provided  for  in  your  contract. 

The  foregoing  instructions  were  issued  by  tbe  surveyor-general  and 
the  provision  of  law  enacted  October  1, 1890  (Supl.  Rev.  Stat.,  2  Ed. 
Vol.  1, 879),  whereby  the  special  instructions  issued  by  said  official  under 
a  contract  become  a  part  of  such  contract,  is  in  words  following: 

The  printed  manual  of  surveying  instructions  for  the  survey  of  the  publie  lands 
of  the  United  States  and  private  land  claims,  prepared  at  the  General  Land  Office, 
bearing  date  December  second,  eighteen  hundred  and  eighty-nine,  the  instructioiu 
of  the  Commissioner  of  the  General  Land  Office  and  the  special  instmctiona  of  the 
surveyor-general,  when  not  in  conflict  with  such  printed  manual,  or  the  inatrac- 
tions  of  said  Commissioner,  shall  be  taken  and  deemed  to  be  a  part  of  every  con- 
tract for  surveying  the  public  lands  of  the  United  States  and  private  land  cl^ms. 

m 

Whereas  it  does  not  appear  that  the  special  instructions  issued  by 
the  surveyor-general  for  California  for  the  guidance  of  the  coutracting 
deputies  in  executing  surveys  under  contract  No.  100  were  iu  any  way 
in  conflict  with  the  provisions  of  the  printed  manual  of  surveying 
instructions,  or  the  instructions  of  your  office,  it  necessarily  follows 
that  the  retracement  made  of  the  rejected  standard  lines  were  author- 
ized by  said  contract,  provided  the  same  were  "absolutely  essential*' 
to  the  completion  of  tbe  surveys  specifically  named  and  provided  for 
therein,  and  provided,  further,  the  deputy  surveyor  making  tbe  retraoe- 
ments,  in  conformity  with  the  requirements  of  special  instructions, 
clearly  set  forth  in  the  field  notes  of  the  new  survey  the  necessity  for 
making  such  retracements. 

The  object  of  the  deputy  iu  making  the  retracements  for  which  pay- 
ment was  refused  was  for  the  alleged  purpose  of  re-establishing  that 
portion  of  the  8th  standard  line  which  forms  the  south  boundary  of 
township  32  south,  range  35  east,  M.  D.  M.  in  order  to  have  a  line  upon 
which  to  close,  and  complete  the  survey  of  said  township  and  range 
specifically  provided  for  iu  appellants  contract. 

There  being,  as  Will  be  hereafter  shown,  no  corner  discoverable  along 
the  referred  to  portion  of  said  standard  line  which,  as  stated,  forms 
the  south  boundary  of  township  32  south,  range  35  east — established 
almost  forty  years  prior  to  the  new  surveys  and  retracements — from 
which  to  run  and  mark  the  same,  the  deputy  who  made  the  retrace- 
ments went  to  the  old  corner  to  sections  34  and  35,  township  32  south, 
range  34,  east  (1  mile,  79  chains,  97  links  west  of  the  locus  of  obliterated 
corner  to  township  32  south,  ranges  34  and  35  east)  pointed  out  to  him 
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by  tlie  county  surveyor,  as  the  nearest  discoverable  corner  from  which 
to  start  and  re-establish  that  part  of  the  said  8th  standard  line  to  the 
south  of  township  32  south,  range  35  east. 

In  order  to  re-establish  said  line  the  deputy  retraced  the  8th  standard 
line  between  the  old  corner  to  sections  34  and  35,  township  32  south, 
range  34  east,  and  the  point  ascertained  by  retracement  to  be  the  locus 
of  quarter  section  corner  of  section  31,  township  32  south,  range  36 
east,  a  distance  a  little  over  eight  miles  and  a  half,  at  which  latter 
place  was  found  a  mound,  with  no  post  thereat,  or  any  tree  within  300 
links  thereof  by  which  the  old  corner  could  be  identified. 

Whether  the  retracements  along  the  entire  length  of  the  above 
described  line  were  necessary  or  not  for  the  re-establishment  of  that 
particular  portion  of  the  8th  standard  line — 6  miles,  2  chains,  55  links 
long — which  extends  along  and  forms  the  south  boundary  of  township 
32  south,  range  35  east,  must  be  determined,  in  the  absence  of  any 
other  evidence,  solely  by  that  disclosed  by  the  transcript  of  field  notes 
of  said  retracements,  made  in  connection  with  the  new  surveys. 

The  field  notes  of  said  retracements  show  that  there  was  no  trace  of 
an  old  corner  at  the  locus  of  the  corner  to  township  32  south,  ranges  34 
and  35  east,  or  at  that  of  the  corner  to  township  32  south,  ranges  35  and 
36  east,  there  being  no  mound  or  i>ost,  or  the  remains  of  either,  at  said 
points,  or  any  tree  within  300  links  thereof,  whereby  said  corner  could 
be  identified.  The  field  notes  further  show  that  there  was  no  trace  of 
a  corner  found  along  the  whole  length  of  the  standard  line  between  the 
points  above  named,  or  any  tree  within  three  hundred  links  of  where 
the  old  quarter-section  and  section  comers  were  originally  established, 
save  at  the  loctis  of  the  old  corner  to  sections  33  and  34,  where  only  a 
mound  was  found,  without  post  in  place,  or  any  tree  within  three  hun- 
dred links  of  said  mound,  whereby  the  particular  corner  at  which  the 
mound  was  erected  could  be  identified. 

It  further  appears  from  the  field  notes  that  the  nearest  traces  or 
marks  which  remained  of  old  comers  on  the  8th  standard  line  south, 
outside  of  township  32  south,  range  35  east,  were  found — one  to  the 
west  and  the  other  to  the  east  of  said  township  and  range — at  the  loctu 
of  what  the  retracements  proved  to  be  the  quarter  section  corner  of 
section  36,  township  32  south,  range  34  east,  and  at  the  locus  of  which 
was,  in  similar  manner,  shown  to  be  the  quarter-section  corner  of  sec- 
tion 31,  township  32  south,  range  36  east,  respectively,  which  consisted 
of  the  remains  of  a  mound,  without  post  in  place,  or  any  tree  within 
three  hundred  links  thereof,  whereby  either  point  could  be  identified  as 
being  the  locus  of  a  quarter- section  or  section  corner. 

A  mound  merely — such  as  was  found  by  retracement  to  be  the  locus 
of  the  corner  to  sections  33  and  34,  upon  that  part  of  the  8th  standard 
line  which  forms  the  south  boundary  of  township  32  south,  range  35 
east,  without  post  in  place,  or  any  tree  in  vicinity  thereof,  whereby  the 
particular  corner  at  which  the  mound  was  found  could  be  identified, 
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\^oald  not  be  considered  as  sufficient  indicia  to  identify  an  old  corner 
to  be  used  as  a  starting  point  from  which  to  run  and  re-establish  said 
boundary  or  standard  lines.  Nor  was  there  found  at  the  point  of  the 
quarter-section  corner  of  section  36,  township  32  south,  range  34  east, 
or  at  that  of  quarter-section  corner  of  section  31,  township  32  soutb^ 
range  3G  east,  similarly  marked — post  being  gone  at  each  point,  and  uo 
tree  within  three  hundred  links  of  mound — sufficient  evidence  of  an  old 
corner  from  which  to  start,  run,  mark,  and  relocate  that  portion  of  the 
referred  to  standard  line  to  be  u.sed  as  a  closing  line. 

There  being  no  old  corner  discoverable  or  capable  of  being  identiiied 
by  search,  as  shown  by  the  field  notes,  either  at  the  point  where  the 
corner  to  township  32  south,  ranges  34  and  35  east,  or  the  corner  to 
township  32  south,  ranges  35  and  36  east  should  be,  or  at  any  point 
along  the  standard  line  between  the  points  last  named,  or  at  the  point 
where  the  nearest  quarter-section  corners  should  be  on  said  line  to  the 
south  of  the  adjoining  townships  and  ranges,  the  deputy  went  to  a 
known  corner  to  sections  34  and  35  of  township  32  south,  range  34  east, 
(pointed  out  to  him,  as  stated  hereinbefore,  by  the  county  surveyor)  ou 
the  same  standard  line — 1  mile,  79  chains,  97  links  west  of  the  Iocuh  of 
the  corner  to  township  32  south,  ranges  34  and  35  east — for  a  starting 
point,  or  beginning  corner,  from  which  to  run,  retrace  and  relocate  the 
standard  line  upon  which  the  subdivisioual  lines  of  surveys  on  the 
south  of  township  32  south,  range  35  east,  were  closed. 

The  facts  in  the  case  at  bar  differ  from  those  in  the  case  of  ex-parte 
George  W.  Pearson,  U.  S.  deputy  surveyor  (22  L.  D.,  471)  wherein 
compensation  was  disallowed  for  certain  retracements  made  by  said 
deputy  for  the  alleged  purpose  of  finding  the  corners  of  former  surveys 
from  which  to  run  and  establish  lines  of  the  new  surveys. 

The  terms  of  the  special  instructions  under  which  the  retraeemenU 
were  made  by  Pearson,  and  those  by  virtue  of  which  the  retracements 
in  the  case  at  bar  were  executed,  are  similar — if  not  identical  in  word- 
ing— in  all  essential  particulars. 

The  disallowance  of  compensation  for  the  retracements  referred  to 
and  described  in  the  cited  case  was  made  for  the  reasons,  (1)  that  in 
certain  instances  Pearson  unnecessarily  retraced  old  lines  for  a  con- 
siderable distance  for  the  purpose,  ostensibly,  of  finding  old  corners  for 
starting  points,  which,  as  shown  by  the  field  notes  returned  by  said 
deputy,  were  marked  and  identifiable  by  mounds,  posts,  and  witness 
trees  in  place,  and  were  therefore — Avith  the  aid  of  the  diagram  and 
field  notes  of  the  old  survey — as  easily  discoverable  by  search,  and  with- 
out retracement,  as  were  the  corners  from  which  the  retracements  were 
started,  and  (2)  because  in  certain  other  instances  where  retracements 
were  deemed  necessary  by  the  deputy  and  were  accordingly  made  to  find 
corners  of  former  surveys  to  be  used  as  beginning  corners  from  wliich 
to  run  and  establish  lines  in  the  new  surveys,  the  deputy  failed  to  set 
forth  in  his  field  notes  the  necessity  for  making  such  retracements  as 
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was  prescribed  by  the  special  instructions  by  authority  of  which  he 
claimed  the  same  were  made. 

The  provision  contained  in  special  instructions,  stipulating  that 
retracements  for  the  purpose  of  finding  established  corners  of  old  sur- 
veys as  starting  points  in  new  surveys,  must  not  be  made  except  upon 
the  sole  condition  that  the  same  are  found  to  be  '^absolutely  essential" 
for  purpose  stated,  and  the  further  provision  that  wlien  such  retrace- 
ments are  made  for  said  purpose  the  necessity  therefor  must  be  **  clearly 
set  forth  in  the  field  notes,"  are  material  conditions  of  the  contract 
under  which  the  surveys  are  made,  and  as  necessary  to  be  discharged 
or  performed  by  a  contracting  deputy  surveyor,  in  the  manner  stipu- 
lated in  special  instructions,  as  any  other  condition  imposed  by  the 
terms  of  contract,  in  order  to  entitle  said  deputy  to  compensation  for 
work  done  by  or  under  authority  of  such  special  instructions. 

In  other  words  the  terms  of  a  contract  with  regard  to  the  above 
mentioned  requirements  or  conditions  must  be  strictly  complied  with, 
and  the  failure  of  a  deputy  to  embody  in  the  transcript  of  field  notes 
returned  by  him  information,  as  Pearson  failed  to  do,  which  his  con- 
tract expressly  stipulated  should  be  set  forth  therein,  constitutes  a 
defect  in  said  field  notes  and  a  breach  of  the  terms  of  the  contract 
which  cannot  be  supplied  or  cured  by  a  supplemental  statement — such 
as  were  shown  in  the  Pearson  case,  supra^  to  have  been  made  and  filed 
for  the  purpose  of  showing  the  necessity  for  certain  rejected  retrace- 
ments— which  could  not  be  incorporated  into  the  field  notes  and  thereby 
made  to  form  a  part  thereof. 

All  field  notes  must  conform  strictly  to  the  instructions  under  which 
surveys  or  resurveys  are  made  and  must  be  complete  within  them- 
selves, as  appear  to  be  those  returned  by  appellants  in  connection 
with  the  surveys  and  resurveys  or  retracements  made  by  them  and 
now  under  examination. 

Where  payment  is  authorized  by  special  instructions  for  retrace- 
ments only  to  find  old  corners  for  starting  points  in  new  surveys  which 
cannot  be  discovered  by  search,  and  when  a  trace  merely  remains 
at  the  loctis  thereof  which  is  insufficient,  in  connection  with  the 
assistance  of  a  diagram  and  field  notes  of  the  former  survey,  for  the 
identification  of  such  corners,  compensation  should  be  allowed  only  for 
retracements  absolutely  necessary  for  locating  the  beginning  corners, 
and  for  only  so  much  of  the  line  or  lines,  retraced  and  intervening 
between  said  starting  points  and  the  nearest  discoverable  corners. 

Since  it  appears  from  the  fact  herein  related,  as  disclosed  by  the 
field  notes,  that  it  was  '* absolutely  essential"  for  the  deputy  to  make 
the  retracements  herein  described  for  the  purpose  ali  eady  stated  and 
for  which  no  compensation  was  allowed — the  deputy  having  started, 
as  hereinbefore  shown,  from  the  nearest  discoverable  or  known  corner 
to  township  32  south,  range  35  east  to  re-establish  the  standard  line 
on  the  south  thereof — and  since  the  necessity  lor  making  said  retrace- 
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meuts  is  clearly  and  fully  set  forth  m  the  field  notes,  appellanU  are 
entitled,  under  the  terms  of  their  contract,  to  payment  therefor. 

It  appears  from  the  field  notes  that  the  retraced  standard  line,  to 
the  extent  of  1  mile.  70  chains,  97  links,  extended  over  land  of  a  char- 
acter for  which  payment  of  compensation  at  the  rate  of  $18.00  per 
mile  was  authorized  by  contract,  and  that  said  standard  line  to  the 
extent  of  42  chains,  .09  links  passed  over  land  of  a  character  for  whicb 
payment  of  $9.00  per  mile  was  authorized,  whereby  appellants  are 
entitled  to  $40.73  for  said  retracements  made  along  said  lines  as 
claimed  by  them. 

For  reasons  herein  stated  the  decision  of  your  office  disallowiug 
appellants  the  compensation  claimed  for  said  retracements  is  hereby 
reversed,  and  it  is  hereby  ordered  that  yon  readjust  the  accoont  of 
appellants  as  to  the  above  described  items  amounting  to  $40.73,  and 
certify  said  account  for  payment  for  said  amount. 


SEITLKMEXT  RIGHTS-DURESS, 

Kelso  v.  Hickman. 

The  right  of  a  settler  on  the  public  land  must  rest  upon  his  personal  and  actoal 

settlement  alone,  and  neither  the  ownership  of  improvenjeuts,  nor  poflsetsion 

through  an  agent,  couHtitute  him  a  bona  fide  settler. 
In  determiniug  whether  a  plea  of  dnress,  in  excuse  of  absence  from  land,  is  good. 

the  age  and  physical  condition  of  the  party  setting  np  such  plea  may  properly 

be  considered. 

m 

Acting  /Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  May  o,  1898.  (O.  W.  P.) 

Cicero  0.  llickman  lias  appealed  from  the  decision  of  your  office  of 
May  1 7, 1897,  holding  his  homestead  entry,  Xo.  3235,  of  lots  3  and  4,  and 
the  E.  i  of  the  SW.  J  of  Sec.  19,  T.  21,  R.  8  E.,  Perry  land  district, Okla^ 
homa  Territory,  snbject  to  Charles  M.  Kelso's  superior  right  to  said 
land. 

The  record  shows  that  said  Kelso  made  an  application,  by  mail,  to 
enter  said  land  as  a  homestead,  which  was  received  by  the  local  officers 
on  October  30,  1893;  that  on  November  3,  1893,  said  Hickman  was  per- 
mitted to  make  homestead  entry  of  the  same;  that  on  November  22, 
1893,  the  local  officers  rejected  Kelsons  application  for  insufficient  spe- 
cial affidavit,  and  conflict  with  Hickman's  homestead  entry;  that  Kelso 
appealed  lo  your  office,  which  affirmed  the  judgment  of  the  local  offi- 
cers; that  on  a  further  appeal  to  the  Department,  your  office  decision 
was  modified,  and  a  hesiring  ordered  to  determine  the  rights  of  the 
parties.  A  hearing  was  had  and  a  decision  rendered  in  the  case  by 
the  local  officers  on  June  8, 189G,  in  which  it  was  held  that  as  Hickman 
made  his  entry  long  before  Kelso  established  his  residence  on  the  land, 
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Hickman  bad  the  better  rigbt  to  tbe  laud,  and  they  recommended  tbat 
Kelso's  contest  be  dismissed.  Kelso  appealed.  Your  office  held  that 
Kelso  made  a  valid  settlement  on  the  land  on  October  23,  and  24, 1893; 
and  established  residence  thereon  within  a  reasonable  time;  that  Hick- 
man's claim  of  settlement,  prior  to  Kelsons  settlement,  was  invalid,  and 
that  he  must  rely  upon  his  entry  alone  for  his  right  to  hold  the  land; 
that  Kelso  had  a  good  excuse  for  leaving  the  land  on  November  17, 
1893,  and  that,  even  if  he  had  not  a  valid  excuse,  he  cured  any  laches 
of  which  he  may  have  been  guilty  in  that  respect,  by  re- establishing 
his  residence  on  March  29, 1894,  which  was  within  less  than  five  months 
after  he  had  moved  away.  Tour  office  further  held  that,  as  Kelso's 
application  to  enter  was  executed  before  the  Probate  Judge  and  ex 
officio  clerk  of  County  Q,  and  received  at  the  local  office  by  mail  on 
October  30, 1893,  and  was  accompanied  by  his  affidavit,  alleging  that 
he  is  prevented  by  a  distance  of  fifty-five  miles  from  appearing  at  the 
local  land  office  at  Perry  to  enter  the  land,  and  that  he  is  physically 
unable  to  go  to  tbe  land  office  to  make  his  entry,  and  as  said  applica- 
tion was  received  by  the  local  officers  before  Hickman's  application  was 
presented,  Kelso  had  the  prior  right  to  the  land. 

From  this  decision  Hickman  apx)ealed  to  the  Department. 

The  evidence  is  correctly  stated  in  your  office  decision. 

If  it  be  conceded  that  Hickman  ate  his  dinner  and  cut  and  burned 
some  brush  on  the  land  on  October  17, 1893,  and  that  Edwards,  as  his 
agent,  but  during  Hickman's  absence,  raised  the  foundation  which 
Edwards  had  placed  upon  the  land  on  September  16,  1893,  with  his 
name  written  thereon,  four  logs  higher,  and  did  some  plowing  on 
October  23, 1893,  yet  they  did  not  constitute  evidence  of  settlement  on 
the  part  of  Hickman.  The  right  of  a  settler  on  the  public  land  must 
rest  upon  his  personal  and  actual  settlement  alone,  and  neither  the 
ownership  of  the  improvements,  nor  possession  by  means  of  the 
improvement  of  the  land  by  an  agent,  constitute  him  a  bona  fide  setttev. 
Culver  V.  McMillan,  17  L.  D.,  501;  Esperance  v.  Ferry,  13  L.  D.,  142; 
Willis  V.  Parker,  8  L.  D.,  623;  Knight  r.  Haucke,  2  L.  D.,  188.  He 
must  therefore  rely  solely  on  his  homestead  entry  made  on  November 
3, 1893,  and  as  the  testimony  shows  that  Kelso  performed  valid  acts  of 
settlement  on  the  land  on  October  23,  and  24, 1893,  before  Hickman 
made  his  entry,  and  that  he  moved  his  family  on  the  land  on  !N^ovember 
11, 1893,  thereby  establishing  residence  within  a  reasonable  time,  it 
seems  to  be  clear  that  he  has  a  valid  claim  to  the  land  on  the  ground 
of  priority  of  settlement. 

For  it  is  apparent  from  a  consideration  of  the  whole  evidence  that 
Hickman,  accompanied  by  his  uncle,  Edwards,  and  three  other  men, 
one  of  whom  was  armed  with  a  "  six-shooter,"  and  another  with  a  "six- 
shooter"  and  a  "Winchester  rifle,"  went  upon  the  land  on  November 
14,  1893,  with  the  purpose  of  intimidating  Kelso  and  frightening  him 
oflT  the  land,  in  which  he  was  entirely  successful,  Kelso  leaving  the  land 
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with  Ms  family.  While  the  display  of  force  testified  to  might  not 
amount  to  duress  with  some  men,  when  it  is  remembered  that  Kelso 
was  advanced  in  years  and  in  feeble  health,  the  facts  disclosed  by  the 
evidence  were  abundantly  sufiQcient  to  fill  the  mind  of  such  a  man  as 
Kelso  with  the  belief  that  a  refusal  to  leave  the  land  would  subject  him 
and  his  family  to  personal  injury — that  he  did  not  voluntarily  abandon 
the  land  is  shown  by  the  fact  that  he  re-established  his  residence 
within  a  little  more  than  four  months  after  he  moved  away« 
For  these  reasons  the  decision  of  your  office  is  affirmed* 


HOMESTEAD  ENTRY- AIXJOI XING  FARM  ENTRY. 

Charles  B,  Francis. 

An  application  to  change  a  homestead  entry  for  one  hundred  dud  sixty  acres  into  an 
adjoining  farm  entry,  inn}*^  be  allowed  on  relinquishment  of  one  subdivision 
embraced  in  the  original  entry,  and  the  purchase  of  a  tract  adjacent  to  the 
remainder,  and  due  showing  of  residence  on  the  deeded  land. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  ^, 
(W.  V.  D.)  1898.  (O.  J.W.) 

July  12,  J  895,  Charles  B.  Francis  ma<le  homestead  entry  for  the  SE. 
J  of  the  SW.  i  of  Sec.  27,  and  th^  NE.  \  of  the  NW.  J  and  the  W.  ^  of 
the  NE.  i  of  See.  34,  T.  20  N.,  E.  20  W.,  Uarrison  land  district, 
Arkansas. 

On  September  14, 1896,  he  tendered  his  relinquishment  as  to  the  SE.  \ 
of  the  SW.  i  of  Sec.  27,  T.  20  N.,  R.  20  W.,  included  in  his  homestead 
entry  of  July  12, 1895,  and  on  the  same  day  filed  application  to  change 
the  character  of  his  original  homestead  entry  to  that  of  an  adjoining 
farm  entry. 

The  basis  of  the  application  is  a  corroborated  affidavit  of  said  Charles 
B.  Francis,  in  which  he  is  identified  as  the  person  who  made  the  home- 
stead entry  referred  to,  and  avers  that  he  still  owns  it  and  that  it  is 
unencumbered;  that  to  obtain  a  more  convenient  building  site  and  one 
nearer  to  water,  he  desires  to  relinquish  the  SE.  \  of  the  S  W.  \  of  Sec. 
27,  and  have  the  character  of  his  entry  changed,  having  purchased 
forty  acres  adjoining  said  homesteail;  that  he  established  residence  on 
said  homestead  about  December  1, 1895;  has  a  small  house,  orchard  of 
eighty  fruit  trees,  one  acre  cleared,  and  five  acres  deadened — worth 
about  eighty  dollars.  On  the  deeded  land  the  improvements  are  worth 
three  hundred  and  fifty  dollars. 

The  relinquishment  and  application  to  change  the  character  of  the 
entry  were  forwarded  to  your  office  without  recommendation  by  the 
local  officers. 

On  October  25,  1896,  your  office  reject-ed  said  application. 

The  applicant  has  appealed  to  the  Department. 
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After  your  office  rejected  said  application,  on  which  date  Francis  still 
appeared  to  be  residing  upon  the  land  embraced  in  his  homestead  entry^ 
to  wit,  on  November  13, 180G,  he  filed  the  usual  adjoining  farm  home- 
stead affidavit,  which  was  transmitted  with  the  record,  and  from  which 
it  appears  that  he  was  then  residing  upon  the  deeded  land.  As 
between  him  and  the  government  there  is  no  longer  any  good  reason 
why  his  application  should  not  be  favorably  considered,  it  only  affect- 
ing land  already  covered  by  his  homestead  entry.  Having  shown  that 
he  is  now  residing  upon  deeded  land  which  adjoins  the  three  forties  for 
which  he  desires  to  perfect  entry  under  the  last  clause  of  section  2289 
of  the  Kevised  Statutes,  it  would  appear  that  his  application  is  within 
the  spirit  of  said  clause. 

Under  this  changed  state  of  facts,  your  office  decision  is  reversed  and 
the  relinquishment  of  the  S£.  ^  of  the  SW.  ^  of  Sec.  27  is  accepted, 
and  Francis's  homestead  entry  canceled  as  to  it,  and  his  application  to 
change  the  character  of  said  homestead  entry  as  to  the  three  remaining 
forties  covered  by  it,  to  that  of  adjoining  farm  homestead,  is  allowed. 


MILL.E  lAC  INDIAX  LANDS- EQUITABLE  ADJUDICATION. 

Andbew  S.  Anderson. 

A  homestead  eutiy  of  Mille  I>ac  ludian  lands,  made  after  the  receipt  at  the  local 
office  of  the  departmental  raliug  of  April  22;  1892,  and  hence  not  contirmed  by 
the  joint  re^iolntion  of  December  19, 1893,  may  be  submitted  for  equitable  action, 
after  final  proof,  it  appearing  that  the  claim  of  the  eutrymau  was  initiated  and 
maintained  in  good  faith  by  settlement  and  otherwise  at  a  time  when  the  lands 
were  open  to  homestead  entry,  and  no  adverse  claim  exists. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  6y 
(W.  V.  D.)  .      1893.  (F.  C.  D.) 

Andrew  S.  Anderson  has  appealed  from  the  decision  of  your  office, 
dated  April  28,  1890,  holding  for  cancellatiou  his  homestead  entry 
for  the  SE.  J  of  Sec.  14,  T.  42  N.,  R.  26  W.,  St.  Cloud  land  district, 
Minnesota. 

The  ground  of  said  decision  was  that  the  land  described  is  embraced 
within  the  former  Mille  La<5  Indian  reservation,  and  is  therefore  subject 
to  disposal  only  under  the  act  of  January  14,  1889  (25  Stat.,  642;  14 
L.  D.,  497);  that  said  entry  having  been  made  since  the  receipt,  by  the 
district  land  office  at  Taylors  Falls,  of  your  office  letter  communicating 
to  them  the  departmental  decision  of  April  22,  1892  (14  L.  D.,  497, 
supra),  is  not  confirmed  by  the  joint  resolution  of  December  19,  1893 
(28  Stat.,  570). 

It  appears  that  the  applicant,  Anderson,  on  February  18,  1891,  con- 
tested the  prior  entry  of  one  William  Ryder  for  the  !and  in  question; 
that  the  contest  was  decided  in  favor  of  Anderson  on  April  14,  1891 ; 
that  a  re-hearing  was  ordered  on  the  ground  that  the  notice  of  contest. 
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.addressed  to  Byder,  was  defective;  that  the  decision  on  re-hearing  was 
also  in  favor  of  Anderson ;  that  Ryder's  entry  was  canceled  by  yoar 
office  letter  of  May  25,  1894;  and  that  on  June  6,  1894,  Anderson  was 
permitted  to  make  homestead  entry  of  the  land.  Furthermore,  that  he 
has  been  residing  on  the  land  since  1887,  and  has  made  improvements 
thereon  to  the  value  of  about  one  thousand  dollars. 

In  his  appeal  Anderson  alleges  and  contends  that  by  his  residence 
and  improvements  he  has  acquired  a  right  to  the  land;  that  his  entry 
would  have  been  made  in  1891,  and  therefore  would  have  been  con- 
firmed by  the  joint  resolution  of  December  19,  1893,  supra^  but  for  the 
mistake  of  the  local  officers  in  issuing  a  defective  notice  to  Ryder;  and 
that  his  right  to  make  entry  of  the  land  was  initiated  by  his  applica- 
tion filed  with  his  affidavit  of  contest  of  Ryder's  entry. 

The  question  whether  he  acquired  any  right  by  virtue  of  his  applica- 
tion filed  upon  the  initiation  of  his  contest  of  Ryder's  entry  may  be 
determined  by  reference  to  the  language  of  said  joint  resolution  of 
December  19, 1893  (28  Stat.,  576);  which  provides:  '<that  all  bona  fide 
pre  emption  or  homestead  filings  or  entries  alhiced  for  lands  within  the 
Mille  Lac  Indian  reservation,  in  the  State  of  Minnesota,"  between  Janu- 
ary 9, 1891,  and  the  date  of  receipt  of  notice,  by  the  local  officers  at 
Taylor's  Falls,  of  the  departmental  decision  of  April  22, 1892,  shall  be 
confirmed.  Kotice  of  said  decision  was  sent  to  the  Taylors  Falls 
office  by  your  office  letter  of  May  3, 1892;  when  it  was  received  by  the 
Taylors  Falls  office  does  not  appear,  but  certainly  long  prior  to  the  date 
of  Anderson's  entry  (June  6, 1894,  supra^). 

Anderson's  entry  not  having  been  allowed  within  the  period  specified 
by  the  joint  resolution  of  December  19,1893,  was  not  confirmed  thereby. 

It  therefore  appears  that  no  relief  can  be  granted  by  this  Depart- 
ment in  the  ordinary  course  of  proceeding;  but  as  it  is  shown  that 
Anderson  has  been  a  settler  upon  this  land  for  a  number  of  years,  has 
made  valuable  improvements,  to  the  amount  of  about  91,000.00,  has 
shown  good  faith  in  the  matter  of  settlement  and  the  prosecution  of 
his  contest,  which  was  initiated  during  the  period  when  entries  were 
allowed  upon  the  lands,  and  were  afterwards  confirmed  by  the  said 
joint  resolution  above  referred  to,  and  that  there  is  no  adverse  claim  to 
the  land,  it  seems  that  on  principles  of  equity  and  justice  Anderson 
should  be  allowed  to  perfect  title  to  the  land  through  action  at  the 
proper  time  by  the  Board  of  Equitable  Adjudication ;  and  with  that 
action  in  view,  and  for  that  purpose,  Anderson  will  be  allowed  a  reason- 
able time  within  which  to  submit  final  proof  on  his  entry.  You  will 
instruct  the  local  officers  to  that  effect,  and  further  instruct  them  that 
upon  submission  of  said  proof,  if  the  same  appears  regular  in  all  other 
respects,  they  will  issue  final  certificate  thereon,  which  certificate  will 
be  held  subject  to  the  action  of  the  Board,  to  which  you  will  please 
forward  the  case  under  the  *^ special'-  rule,  upon  receipt  of  the  proof 
and  papers  in  your  office. 

The  decision  of  your  office  herein  is  so  modified. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  621 


LOBENZO  D.  GhANDLEB. 

Motion  for  review  of  departmental  decision  of  September  3, 1897,  25 
Li.  D.,  205,  denied  by  Secretary  Bliss  May  7,  1898. 


RAILROAD  GRAXT-IXDEMNITY  SEUECTION-DESIGNATION  OF  L08S. 

William  Hiokey. 

Indemnity  selectioDS  are  made  under  the  direction  of  the  Secretary  of  the  Interior^ 
and  the  enforcement  of  any  requirement  in  the  matter  of  a  specification  of  a  loss 
is  only  for  his  information,  and  as  a  bar  to  the  enlargement  of  the  grant,  and 
may  be  waived  whenever  he  deems  such  course  advisable. 

Secretary  Bliss  to  the  Commisaimier  of  the  General  Land  Office,  May  7, 
(W.  Y.  p.)  1898.  (P.  W.  0,) 

With  your  office  letter  of  April  23,  1898,  was  forwarded  a  motion, 
filed  on  behalf  of  William  Hickey,  for  review  of  departmental  decision 
of  March  10, 1898  (not  reported),  in  which  this  Department  refused  to 
recommend  the  institution  of  suit  to  recover  the  title  conveyed  by  the 
patent  issued  to  the  Northern  Pacific  Railroad  Company  for  the  S.  i  of 
the  8E.  J,  Sec.  3,  T.  129  K,  R.  35  W.,  St.  Cloud  land  district,  Minnesota. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany, was  included  in  its  list  filed  November  7, 1883,  and  was  patented 
May  29, 1896. 

On  March  2,  1896,  Hickey  tendered  a  homestead  application  for  this 
land,  alleging  settlement  October  10, 1884,  and  a  hearing  was  ordered 
apon  said  allegation  of  settlement  prior  to  the  issue  of  patent  to  the 
railroad,  but  notice  of  the  same  was  not  received  at  your  office  until 
after  the  issue  of  said  patent. 

The  original  selection  of  the  company,  which  was  prior  to  the  settle- 
ment alleged  by  Hickey,  was  not  accompanied  by  a  designation  of  a 
loss  as  the  basis  therefor,  and  under  the  principle  announced  in  the 
case  of  John  O.  Miller  (11  L.  D.,  428)  it  was  urged  that  said  original 
selection  was  not  protected  by  departmental  order  of  May  28, 1883  (12 
L.  D.,  196),  and  was  therefore  no  bar  to  Hickey's  settlement. 

As  stated  in  the  previous  decision,  the  company  filed  a  list  of  losses 
in  1892,  which  were  arranged  tract  for  tract  with  the  selected  lands  in 
the  subsequent  list  of  May  16, 1895. 

This  was  all  done  before  the  tender  of  the  application  by  Hickey, 
made  the  basis  of  the  present  contest. 

Indemnity  selections  are  made  under  the  direction  of  the  Secretary 
of  the  Interior,  and  the  enforcement  of  any  requirement  in  the  matter 
of  a  specification  of  a  loss  is  only  for  his  information,  and  as  a  bar  to 
the  enlargement  of  the  grant,  and  may  be  waived  whenever  he  deems 
such  a  course  advisable. 
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In  this  instance  the  lists  filed  subseqwently  to  November  7,  1883, 
were  bnt  supplemental  to  the  list  filed  on  that  date,  and  the  patenting 
of  the  land  related  as  of  the  date  of  the  filing  of  the  original  list,  so  far 
as  intervening  claims  are  concerned,  the  records  appearing  to  be  clear 
at  the  date  of  patent,  and  nothing  occurring  in  the  subsequent  lists  to 
work  an  abandonment  of  the  original  list. 

The  approval  being  under  the  supervision  of  the  Secretary  of  the 
Interior,  he  might,  upon  the  showing  now  made  by  Hickey,  if  it  had 
been  before  him  then,  have  refused  approval  of  the  company's  list,  but, 
as  stated  in  the  opinion  now  under  review, 

Having  been  approved,  however,  and  patent  issaed,  the  discietion  vested  in  the 
Secretary  of  tbe  Interior  has  been  exercised,  and  it  is  noc  believed  that  the  shoxring 
made  warrants  tbe  recommendation  of  snit  for  tbe  recovery  of  the  title  passed. 

The  motion  is  accordingly  denied. 


Neff  r.  Snider, 

Motion  for  review  of  departmental  decision  of  March  15,  1898,  26 
L.  D.,  389,  denied  by  Secretary  Bliss  May  7, 1898, 


MINING  CLAIM-LODE  WITHIN  PLACER-LODE  LOCATION. 

Cripple  Creek  Gold  Mining  Co.  v.  Mt.  Eos  a  Mining,  Millihg 

AND  Land  Co. 

A  lode  location  subsequent  to,  and  in  conflict  with,  a  placer  location^  but  made  prior 
to  application  for  placer  p.itent,  does  not,  wlien  based  alone  on  a  discovery  oat- 
side  tbe  limits  of  the  placer  claim,  and  at  one  side  tbereof  oul;-,  establish  the 
fact  that  tbe  lode  or  vein  thus  claimed  was  known  to  exist  witbin  the  boundaries 
of  said  placer  at  the  date  of  application  for  patent  thereto. 

The  burden  of  proof  is  with  a  lode  claimant  wbo  assails  a  placer  patent  on  tbe 
ground  that  it  embraces  lodes  or  veins  known  to  exist  at  date  of  application  for 
fiueb  patent,  and  avers  that  such  lodes  or  veins  were  consequently  excepted  from 
tbe  operation  of  the  patent. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  /, 
(W.  V.  D.)  1898.  (P.  J.  C.) 

The  Mt.  Kosa  placer,  survey  Ko,  7407,  Pneblo,  Colorado,  land  dis- 
trict,  was  located  September  19, 1891,  application  for  patent  thereto  was 
made  August  5, 1892,  and  patent  was  issued  April  24, 1893.  Tlio  placer 
application  stated  that  certain  veins  or  lodes  were  situate  within  the 
boundaries  of  the  placer  claim,  some  of  which  were  included  in,  and 
others  excluded  from,  the  application,  but  it  contained  no  mention  of 
the  Kohnyo  vein  or  lode. 

March  7, 1894,  The  Crii)ple  Creek  Gold  Mining  Company  made  appli- 
cation for  patent  for  the  Fortuna  and  Kohnyo  lode  mining  claims,  sur- 
vey No.  8612.    The  Kohnyo  claim  was  located  October  2,  1891,  after 


DECISIONS    RELATING   TO   THE   PUBLIC   LANDS.  623 

the  location  of  the  placer  claim  and  before  the  application  for  the 
placer  patent  and  is  intersected  about  its  center  by  one  corner  of  the 
placer  which  extends  across  the  lode  claim  from  one  side  line  to  the 
other,  thus  dividing  the  lode  claim  into  two  noncontiguous  tracts. 
The  Kohnyo  claimant  did  not  adverse  the  placer  application. 

August  10,  1895,  the  Kohnyo  claimant  filed  in  your  office,  in  connec- 
tion with  the  prosecution  of  its  application  for  patent,  a  petition 
alleging  that  the  Kohnyo  vein  or  lode  was,  at  the  time  of  the  placer 
application,  known  to  exist  within  the  boundaries  of  the  placer  and 
was  therefore  excepted  and  excluded  from  the  placer  patent,  and  ask- 
ing that  in  tbe  event  of  its  establishing  this  allegation,  it  be  permitted 
to  obtain  patent  to  the  ground  in  conflict  under  the  ruling  of  the  South 
Star  Lode  (20  L.  D.,  204). 

On  consideration  of  this  petition  your  oflBce,  by  letter  of  September 
16, 1895,  held  that  if  said  vein  or  lode  was  known  to  exist  when  the 
placer  application  was  made,  August  5, 1892,  the  title  thereto  remained 
in  the  United  States  and  could  now  be  acquired  under  the  laws  relating 
to  lode  claims,  and  ordered  a  hearing  to  determine  the  truth  of  the 
lode  claimant's  allegations. 

A  hearing  was  had  before  the  local  officers,  who  held  that  no  vein  or 
lode  was  known  to  exist  within  the  ground  in  conflict  at  the  date  of 
the  placer  application.  On  appeal,  your  office,  October  22,  1897, 
affirmed  this  decision.  The  case  is  now  before  the  Department  on  fur- 
ther appeal  by  the  lode  claimant,  who  alleges  error  in  this  finding  of 
the  local  office  and  of  your  office  and  in  a  ruling  requiring  the  lode 
claimant  to  assume  the  burden  of  proving  the  known  existence  of  the 
vein  or  lode  at  the  time  of  the  placer  application. 

In  1891  a  shaft  was  sunk  in  the  Kohnyo  location  about  ten  and  one- 
half  feet  deep,  in  which  a  vein  or  lode  of  mineral  was  discovered,  and 
in  1892  a  second  shaft  was  sunk  therein  to  a  depth  of  twenty  or  twenty- 
five  feet,  prior  to  August  5, 1892,  the  date  of  the  placer  application. 
The  work  in  this  second  shaft  disclosed  two  or  three  small  veins,  but 
whether  any  of  them  was  the  vein  disclosed  in  the  first  shaft  was  not 
known.  Both  shafts  were  outside  of  the  placer  boundaries  and  near 
the  northerly  end  of  the  lode  claim,  being  distant  about  two  hundred 
feet  from  the  intersection  of  the  claimed  vein  with  the  placer  boundary. 
These  veins  or  lodes  had  not  been  shown  at  that  time  to  possess  min- 
erals of  sufficient  quantity  and  quality  to  give  them  commercial  value 
or  to  justify  expenditure  in  their  extraction.  So  far  as  disclosed  the 
veins  or  lodes  in  the  two  shafts,  appeared  to  take  the  general  direction 
of  the  lode  claim  and  their  continuous  existence  in  that  direction  for 
the  full  length  of  the  claim,  would  have  carried  them  through  the  con- 
flicting portion  of  the  placer,  but  their  presence  either  within  the 
placer  boundaries  or  in  the  southerly  end  of  the  lode  claim  was  not 
shown  by  any  discovery  or  development  before  the  application  was 
made  for  the  placer  patent.  During  the  years  1891  and  1892  some 
small  holes  were  dug  in  the  northerly  and  southerly  ends  of  the  lode 
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claim  and  outside  of  the  placer  bouudaries,  bat  they  did  not  disclose 
the  presence  of  any  vein  or  lode.  This  is  all  that  was  done  in  the  way 
of  discovery  and  tracing  of  the  vein  in  question  prior  to  the  date  of 
the  placer  application.  Much  testimony  was  produced  at  the  hearing 
respecting  the  subsequent  discovery  and  tracing  of  a  vein  or  veins 
across  and  through  the  ground  in  conflict,  but  since  the  lights  of  the 
placer  patentee  are  to  be  determined  by  the  conditions  prevailing  at 
the  date  of  the  placer  application,  evidence  of  subsequent  discovery 
and  development  can  not  throw  any  light  upon  those  conditions  and 
should  not  be  considered.  Such  subsequent  discovery  and  develop- 
ment could  not  act  retrospectively  and  change  or  affect  the  knowledge 
possessed  by  the  placer  claimant  or  others  at  the  time  of  the  applica- 
tion for  placer  patent.  Upon  this  question  it  was  said  in  United  States 
V.  Iron  Silver  Mining  Co.  (128  U.  S.,  673,683) : 

Lodes  and  veJDS  in  quartz  or  other  rock  in  place,  bearing  gold  or  silver  or  other 
metal,  were  not  disclosed  when  the  application  for  the  patents  was  made.  The  sub- 
sequent discovery  of  lodes  upon  the  ground,  and  their  successful  working,  does  not 
affect  the  good  faith  of  the  application.  That  must  be  determined  by  what  waA 
known  to  exist  at  the  time. 

See  also  Sullivan  v.  Iron  Silver  Mining  Oo.  (143  U.  S.,  431,434). 

It  is  contended  that  the  Kohnyo  vein  is  shown  to  have  outcropped 
throughout  the  length  of  the  lode  claim,  including  the  conflict  with  the 
placer,  to  such  an  extent  as  to  be  visible  to  one  making  an  examination 
of  the  surface,  and  that  this  charged  the  placer  claimant  with  knowl- 
edge of  its  existence.  The  evidence  on  the  part  of  the  lode  claimant 
upon  this  point  is  not  convincing.  While  some  of  the  witnesses  say, 
in  a  general  way,  that  the  vein  did  so  outcrop,  the  substance  of  their 
testimony  is  that  <^  float,''  more  or  less  stained  with  mineral,  was  found 
on  the  surface  of  the  claim  at  diflerent  points,  but  that  these  indica- 
tions could  not  be  traced  continuously  through  the  claim  or  through 
the  ground  in  conflict.  One  of  these  witnesses,  an  original  locator  of 
the  Kohnyo,  says:  '^We  could  not  tell  whether  it  was  float  f^om  this 
vein  or  not." 

The  testimony  on  behalf  of  the  placer  patentee  is  to  the  effect  that 
these  so-called  outcroppings  consist  of  granite  boulders  not  in  a  con- 
tinuous line,  and  not  having  the  appearance  of  a  vein;  that  there  is 
too  much  soil  everywhere  on  the  claim  except  on  the  summit  of  the 
ridges  to  see  an  outcrop  and  that  in  the  gulch  or  ravine  it  was  more 
than  eight  feet  through  the  wash  to  solid  formation. 

That  portion  or  section  2333  of  the  Revised  Statutes  which  controls 
this  case  reads  as  follows: 

and  where  a  veiu  or  lode  ....  is  known  to  exist  within  the  bonndaries  of  a 
placer  claim,  an  application  for  a  patent  for  such  placer  claim  which  does  not  include 
an  application  for  the  vein  or  lode  claim  shall  be  construed  as  a  conclosive  declara- 
tion that  the  claimant  of  the  placer  claim  has  no  right  of  possession  of  the  vein  or 
lode  claim ;  but  where  the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known, 
a  patent  for  the  placer  claim  shall  convey  all  valuable  mineral  and  other  deposits 
within  the  boundaries  thereof. 
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The  application  for  the  placer  patent  did  not  include  an  application 
for  tlie  Kobnyo  vein  or  lode,  and  it  necessarily  follows  from  the  language 
of  tlie  statute  that  if  that  vein  or  lode  was  known  to  exist  within  the 
placer  boundaries  at  the  time  of  the  placer  application,  the  failure  of 
the  placer  claimant  to  include  therein  an  application  for  such  vein  or 
lode  must  be  construed  as  a  conclusive  declaration  that  it  had  no  right 
or  claim  thereto.  Upon  the  other  hand,  if  the  existence  of  the  vein  or 
lode  in  the  placer  claim  was  not  known  at  that  time,  by  the  terms  of 
the  statute  it  was  embraced  in  the  placej*  patent  and  conveyed  to  the 
patentee  therein. 

The  questions  therefore  which  arise  upon  the  record  and  upon  the 
lode  claimant's  appeal  are:  First,  whether  it  is  shown  that  this  vein  or 
lode  wa.s  known  to  exist  within  the  placer  boundaries  at  the  time  of  the 
placer  application;  and,  second,  whether  the  burden  of  proving  such 
known  existence  was  rightly  placed  upon  the  lode  claimant. 

It  is  contended  that  the  location  of  the  vein  or  lode,  October  2, 1891, 
based  upon  a  discovery  made  outside  of  the  placer  boundaries  and 
about  two  hundred  feet  to  the  north  thereof,  gave  it  the  status  of  a 
known  vein  or  lode  within  the  meaning  of  the  statute  even  though  the 
actual  existence  thereof  had  not  been  discovered  either  within  or  to  the 
south  of  the  placer  claim.  The  existence  of  a  vein  or  lode  is  necessary 
to  the  making  of  a  lode  location.  The  thing  located  is  the  mineral- 
bearing  vein  or  lode  and  the  surface  ground  which  can  be  taken  "  along 
the  vein  or  lode"  is  an  incident  thereto  intended  to  facilitate  the  con- 
venient and  safe  working  of  the  mine.  Where  the  existence  of  a  vein 
or  lode  within  a  placer  claim  is  otherwise  unknown  its  existence  is  not 
made  known  by  the  mere  hiclusion  of  that  ground  within  a  lode  loca- 
tion. The  marking  of  .a  lode  claim  upon  the  ground  and  the  recording 
of  the  location  notice  may  actually  or  constructively  extend  to  others 
the  knowledge  upon  which  the  lode  claimants  based  their  location,  but 
it  can  not  make  known  a  vein  or  lode  the  existence  of  which  is  other- 
wise altogether  unknown.  The  fact  that  the  surface  area  in  conflict 
was  claimed  under  the  lode  location  prior  to  the  placer  application,  is 
not  in  itself  controlling,  for  if,  in  fact,  the  vein  or  lode  was  not  known 
to  exist  within  the  placer  boundaries  at  that  time  it  was  conveyed  to 
the  placer  claimant  by  the  placer  patent.  The  statute  so  i)rovides  in 
clear  and  unambiguous  terms.  In  Iron  Silver  Mining  Co.  v,  Reynolds 
(12^  U.  S.,  374, 382),  the  court  said : 

The  statute  does  not  except  veins  or  lodes  ** claimed  or  known  to  exist"  but  only- 
such  as  are  "known  to  exist/'  and  it  fixes  the  time  at  which  such  knowledge  is  to  be 
had  as  that  of  the  application  for  the  patent. 

The  supreme  court  has  had  frequent  occasion  to  consider  and  deter- 
mine what  constitutes  a  known  vein  or  lode.  In  United  States  i\  Iron 
Silver  Mining  Co.  (128  U.  S.,  673,  683),  it  was  said: 

It  is  not  enough  that  there  may  have  been  some  indications  by  outcroppings  on  the 
surface,  of  the  existence  of  lodes  or  veins  of  rock  in  place  bearing  gold  or  silver  or 

12209— VOL  26 40 


626  DECISIONS    RELATING   TO   THE   PUBLIC   LANDS. 

other  metal,  to  Justify  their  designation  as  "known''  veins  or  lodes.  To  meetthAt 
designation  the  lodes  or  veins  must  he  clearly  ascertained,  and  be  of  sach  extent  as 
to  render  the  laud  more  valuable  on  that  account,  and  justify  their  exploitation. 

In  Dahl  r.  Kaunheiin  (132  U.  8.,  200,  263),  referring  to  the  claimed 
existence  of  a  known  vein  or  lode  within  a  placer  claim  at  the  time  of 
the  application  for  placer  patent,  the  court  said: 

There  was  no  evidence  of  any  lode  existing  within  the  boundarit*a  of  his  claim, 
either  when  the  plaintiff  made  his  application  or  at  any  time  before.  The  discovery 
by  the  defendant  of  the  Dahl  lode,  two  or  three  hundred  feet  outside  of  those 
boundaries,  does  not,  as  observed  by  the  court  below,  create  any  presumptiou  of  the 
possession  of  a  vein  or  lode  within  those  boundaries,  nor,  we  may  add,  that  a  vein 
or  lode  existed  within  them. 

In  Iron  Silver  Miniug  Co.  v.  Mike  and  Starr  Co.  (143  U.  S.,  394,  404), 
the  court  said : 

It  is  undoubtedly  true,  that  not  every  crevice  in  the  rocks,  nor  every  outcroppping 
on  the  surface,  which  suggests  the  possibility  of  mineral,  or  which  may,  on  sabsexiaent 
exploration,  be  found  to  develop  ore  of  great  value,  can  be  adjudged  a  known  vein 
or  lode  within  tlie  meauiug  of  the  statute. 

In  Sullivan  v.  Iron  Silver  Mining  Co.  (143  U.  S.,  431,  435),  the  court 
held : 

And  after  that,  defendants  oflered  a  mass  of  testimony,  the  scope  of  which  was 
similar  to  that  condemned  as  iusuthcient  in  the  case  of  Iron  Silver  Mining  Co.  r. 
Reynolds,  supra.  Its  purport  was  that  it  was  commonly  belie ve<l  that  underlying 
all  the  conutry  in  that  vicinity  was  a  nearly  horizontal  vein  or  deposit,  frequently 
called  a  blanket  vein;  and  that  the  parties  who  were  instrumental  in  seeming  thi^ 
placer  pateut  shared  in  that  belief,  and  ubtained  the  patent  with  a  view  to  there- 
after  developing  such  underlying  vein.  But  whatever  beliefs  may  have  been  enter- 
tained generally,  or  by  the  placer  patentees  alone,  there  was  up  to  the  time  the 
pateut  was  obtained  no  knowledge  in  respect  thereto.  It  was,  so  far  as  disclosed  by 
this  testimony,  on  the  part  of  everybody,  patentees  included,  merely  a  matter  of 
speculation  and  belief,  based  not  on  any  discoveries  in  the  placer  tract,  or  any  traL- 
iugs  of  a  vein  or  lude  adjacent  thereto,  but  on  the  fact  that  quite  a  number  of  shafts 
sunk  elsewhere  in  the  district  had  disclosed  horizontal  deposits  of  a  particular  kind 
of  ore,  which  it  was  argued  might  be  merely  part«  of  a  single  vein  of  continuoos 
extension  through  all  that  territory.  Such  a  belief  is  not  the  knowledge  required 
by  the  section.  In  the  case  referred  to  this  court  said:  *' There  may  be  difllculty 
in  determining  whether  such  knowledge  in  a  given  case  was  had,  but  between 
mere  belief  aud  knowledge  there  is  a  wide  difference.  The  court  could  not  make 
them  synonyuKms  by  its  charge,  and  thus  in  effect  incorporate  new  terms  into  the 
statute." 

See  also  Migeon  et  al.  v,  Montana  Central  Ry.Oo.  (77  Fed.  Rep.,  249: 
44  U.  S.  App.,  724). 

The  ralings  of  the  supreme  court  upon  the  exception  of  mining  claims 
from  townsite  patents  are  also  worthy  of  consideration  in  this  connec- 
tion.   In  Dower  v,  Richards  (151  TJ.  S.,  658,  603)  it  was  said : 

It  is  established  by  former  decisions  of  this  court,  that,  under  the  acts  of  CougreM 
which  gov(;rn  this  case,  in  order  to  except  mines  or  mineral  lands  ftom  the  operation 
of  a  town-site  patent,  it  is  not  sufficient  that  the  lands  do  in  fact  contain  minerals, 
or  even  valuable  minerals,  when  the  town  site  patent  takes  effect;  but  they  most  at 
that  time  be  known  to  contain  minerals  of  such  extent  and  value  oa  to  jnstify 
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expenditures  for  the  parposes  of  extracting  thein;  aud  if  the  lauds  are  not  kuown 
at  that  time  to  be  so  valuable  for  mining  purpoHes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered  to  be  still  valuable,  for  such  purposes, 
does  not  defeat  or  impair  the  title  of  persons  claiming  under  the  town-site  patent. 
Defleback  r.  Hawke,  115  U.  S.,  392;  Davis  r.  Weibbold,  139  T.  S.,  507. 

Exainiued  aud  considered  in  the  light  of  these  decisions  the  evidence 
in  the  case  at  bar,  as  hereinbefore  summarized,  does  not  show  that  any 
vein  or  lode  was  known  to  exist  within  the  ground  in  conflict  when  the 
placer  patent  was  applied  for.  This  conclusion  receives  some  support 
in  the  conduct  of  the  lode  claimant.  If  the  lode  location  embraced 
a  vein  or  lode  the  existence  of  which  within  the  placer  boundaries  was 
then  ascertained  and  known,  an  adverse  claim  duly  filed  and  prose- 
cuted would  have  resulted  in  the  direct  aud  special  exclusion  from  the 
placer  patent  of  such  known  vein  or  lode  and  the  adjoining  surface 
area  rightfully  incident  thereto.  While  the  exception  of  a  known  vein 
or  lode  not  applied  for  by  the  placer  claimant  does  not  depend  upon 
the  filing  and  prosecution  of  an  adverse  claim,  the  fact  remains  that 
this  course  presents  the  most  efi'ectual  means  of  obtaining  a  final  and 
satisfactory  determination  and  adjustment  of  the  rights  of  the  conflict- 
ing claimants.  The  lode  claimant,  however,  did  not  adverse  the  placer 
application,  but  permitted  the  issuance  of  a  patent  for  the  area  in  con- 
flict as  i)lacer  ground,  April  24,  1893.  March  7,  1894,  it  made  applica- 
tion for  patent  for  the  lode  claim  excluding  therefrom  and  from  the 
published  and  posted  notices  thereof  the  area  in  conflict,  aud  mineral 
entry  thereof,  likewise  excluding  the  conflict,  was  made  March  6,  1895. 
It  was  not  until  after  your  oflice  had  ruled  that  the  non-contiguous 
tracts  ui)on  either  side  of  the  intersecting  placer  claim  could  not  be 
entered  as  one  lode  claim  and  had  required  the  lode  claimant  to  elect 
which  of  the  two  tracts  it  would  take,  that  any  right  was  asserted 
under  the  lode  claim  to  the  area  in  conflict.  LTnder  these  circum- 
stances it  was  that  the  existence  of  a  vein  or  lode  within  the  placer 
boundaries  was  alleged  to  have  been  known  when  the  placer  applica- 
tion was  made.  While  this  subsequent  conduct  of  the  lode  claimant 
could  not  alter  or  chan'ge  the  conditions  existing  at  the  time  of  the 
placer  application  and  by  which  the  rights  of  the  parties  must  be 
determined,  it  may  properly  be  referred  to  and  considered  as  tending 
to  show  the  lode  claimants'  estimate  and  opinion  of  those  conditions 
and  of  its  rights  thereunder. 

The  placer  claimant  has  a  government  patent  for  the  land  in  contro- 
versy, obtained  npon  a  showing  held  by  the  land  department  to  estab- 
lish the  placer  character  thereof,  and  the  lode  claimant  has  attacked 
that  patent  alleging  that  this  land  contained  when  the  patent  was 
applied  for  a  known  vein  or  lode  and  was  therefore  excepted  from  the 
operation  of  the  patent.  This  allegation  amounts  to  nothing  if  not 
sustained  by  proof.  The  placer  patentee  was  certainly  not  called  upon 
to  support  the  title  apparently  conferred  by  the  patent,  simply  because 
it  was  assailed  by  some  one  who  found  therein  an  obstacle  to  the 
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obtaining  of  title  to  the  same  ground.     It  was  therefore  iDcnmbent 
upon  the  lode  claimant  to  establish  the  truth  of  its  allegations,  and  the 
burden  of  proving  them  was  rightly  placed  upon  it.     Discovery  Placer 
Claim  V.  Murry  (25  L.  D.,  4(50,  463). 
For  the  reasons  stated  your  office  decision  is  affirmed. 


Olson  v.  Teaver  et  al. 

Motion  for  review  of  departmental  decision  of  March  10, 1898,  26 
L.  B.,  350,  denied  by  Secretary  Bliss,  May  7,  1898. 


RAILROAD  GRANT- indemnity— ACT  OF  JI^XE  S«,  187 i. 

Florida  Central  and  Peninsular  R.  K.  Co.  r.  McDonald. 

A  po8608Bory  claim  to  public  laud,  not  asserted  under  the  public  land  laws  but  rest- 
ing on  the  prior  possession  of  another,  does  not  operate  to  appropriate  such  laud 
as  agaiust  the  right  of  a  railroad  company  to  select  the  same  under  the  act  of 
June  22,  1874. 

Secretary  Bliss  to  the  Commissioner  of  the  Oene^'al  Land  Office^  Maif  r, 

(W.  V.  D.)  1898.  (C.  W.  P.) 

The  Florida  Central  and  Peninsular  liailroad  Com])any  has  api>ealed 
from  your  office  decision  of  July  17, 1896,  holding  for  cancellation  the 
selection  of  said  company  of  the  NE.  J  of  the  ^E.  J  of  Sec.  4,  T.  30  S., 
R.  21  E.,  Gainesville  land  district,  Florida. 

The  record  shows  that  this  tract  was  selected  by  said  com)>aDy  on 
May  2, 1887,  the  selection  being  made  under  the  provisions  of  the  act  of 
June  22, 1874  (18  Stat.,  194) ;  that  James  K.  McDonald,  in  1893,  applied 
to  enter  said  tract  as  a  homestead,  alleging  prior  settlement  and  occu- 
pancy of  the  land.  The  company  was  notified  of  the  said  ai>plication 
and  entered  protest  against  its  allowance,  whereupon  a  hearing  was 
had,  and  from  the  testimony  of  said  McDonald  (the  only  testimony 
adduced  at  the  hearing)  and  the  records  of  your  office  it  appears  that 
said  tract  was  entered  March  6, 1876,  together  with  other  tracts,  by 
C.  M.  Johnston,  as  a  homestead  (No.  3154),  and  that  this  entry  was 
amended  February  19,  1880,  by  the  substitution  of  another  tract  for 
the  tract  in  controversy;  that  Johnston  amended  his  said  entry,  for  the 
reason  that  the  district  officers  found  it  to  be  in  conflict  with  the  war- 
rant location  of  one  Pierce  as  to  said  tract,  but  that  it  was  subse- 
quently discovered  that  this  location  did  not  cover  said  land;  that 
after  this  discovery  was  made  Johnston,  in  order  to  save  the  improve- 
ments he  had  made  on  the  tract  in  controversy,  purchased  from  other 
parties  (the  nature  of  whose  title  is  not  disclosed)  that  portion  of  said 
tract  upon  which  his  improvements  were  located,  containing  ten  acres, 
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and  that  Johnston  died  in  the  belief  tiiat  he  had  good  title  thereto; 
ihat  his  widow  rested  in  the  same  belief  and  continued  to  occux)y  and 
cultivate  said  hind;  that  in  March,  1887,  said  McDonald  married 
Johnston's  widow,  since  which  time  he  has  continued  to  occupy  the 
land;  but  lived  with  his  wife  on  an  adjoining  tract;  that  in  February, 
1890,  an  agent  for  the  railroad  company  visited  the  land  and  asserted 
the  company's  claim  thereto,  whereupon  McDonald  corresponded  with 
your  office,  and  was  informed  that  the  land  was  subject  to  entry;  that 
shortly  thereafter,  he  applied  to  enter  the  land. 

The  local  officers  recommended  the  rejection  of  the  homestead  appli- 
cation of  McDonald,  who  appealed.  Your  office  reversed  the  judgment 
of  the  local  officers. 

The  act  under  which  this  selection  was  made  permits  of  a  relinquish- 
ment by  the  company  in  favor  of  persons  who  had  been  allowed  to 
enter  or  file  for  lands  to  which  it  would  be  entitled,  and  provides  that 
the  company  shall  upon  making  such  relinquishment — 

be  entitled  to  select  au  e([ual  quantity  of  other  lauds  in  lieu  thereof  from  any  of  the 
public  lands  not  mineral,  and  within  the  limits  of  the  grant,  not  otherwise  appro- 
priated at  date  of  selection,  to  which  they  shall  receive  title  the  same  as  though' 
originally  granted. 

The  company's  claim  to  the  land  depends  upon  the  status  of  the 
land  at  the  time  of  the  presentation  of  its  list,  to  wit.  May  2, 1887,  and 
it  does  not  appear  that  the  land  had  then  been  appropriated  by  a 
qualified  settler  under  the  settlement  laws,  for,  by  McDonald's  own 
statements,  he  was  holding  the  land  in  controversy  not  as  a  settler 
under  the  public  land  laws,  but  under  Johnston's  purchase  of  that 
portion  of  the  land  on  which  he  had  improvements. 

The  decision  of  your  office  is,  therefore,  reversed. 


STATE  SELECTT0X-C:ERTIFICATI0N-8ECTI0N  «140  U.  S. 

Scott  v.  State  of  Nevada. 

By  the  provisions  of  section  2449  K.  S.,  the  certification  of  a  State  selection, 
made  uudtT  the  act  of  June  16,  1880.  of  land  embraced  within  the  bona  fide 
settlement  claim  of  a  qualified  homesteader  at  the  date  of  such  selection,  is 
wholly  inoperative,  and  does  not  divest  the  Department  of  its  jurisdiction  over 
the  land. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  9^ 
(W.  V.  D.)  1898.  (W.  A.  E.) 

November  7, 1891,  Fred  Scott  made  homestead  entry  for  the  W.  J  of 
the  NE.  i  and  the  S.  i  of  the  NW.  ^  of  Sec.  19,  T.  30  N.,  R.  57  E., 
Carson  City,  Nevada,  hind  district. 

May  26, 1896,  he  tiled  an  application  to  amend  said  entry  so  as  to 
omit  the  S.  J  of  the  NW.  i  and  the  NW.  J  of  the  NE.  J,  and  inchide 
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instead  tliereof  tbe  K.  i  of  tbe  SW.  i  and  the  NW.  J  of  tLe  SE.  i  of 
said  Sec.  19.  In  a  corroborated  affidavit  attached  to  said  application 
he  alleges  that  in  1874  he  settled  upon  nnd  began  to  improve  a  certain 
unsurveyed  tract,  in  the  Carson  City  land  district;  that  he  has  since 
continuously  resided  there  and  has  placed  about  twenty  five  hundred 
dollars  worth  of  improvements  on  the  land;  that  as  soon  as  possible 
after  the  filing  of  the  official  plat  of  survey  he  made  homestead  entry 
for  the  W.  ^  of  the  NE.  i  and  the  S.  i  of  the  NW.  ^  of  said  Sec.  19, 
"verily  believing,  from  information  received  from  persons  claiming  to 
be  well  informed  upon  such  matters,  that  the  tract  so  described 
embraced  his  improvements  and  was  the  land  he  desired  to  enter  as 
his  homestead;"  that  in  May,  1896,  he  employed  a  surveyor  to  deter- 
mine the  exact  boundaries  of  the  land  occupied  and  improved  by  him, 
when  it  was  discovered  that  all  of  his  improvements  were  ui)Oii  the  X.  j 
of  the  SW.  i,  the  N W.  J  of  the  SE.  J  and  the  SW.  J  of  the  NE.  i  of 
said  Sec.  19. 

This  application  was  duly  forwarded  to  your  office,  and  was  denied 
by  5'^our  office  letter  of  June  15, 1690,  for  the  reason  that  on  February 
3,  1892,  the  State  of  Nevada  selected,  under  the  act  of  Congress 
approved  June  16,  1880  (21  Stat.,  287),  the  N.  J  of  the  SW.  J  and  the 
N  W.  J  of  the  SE,  J  of  said  Sec.  19  (the  land  that  Scott  is  seeking  to 
include  in  his  entry),  which  selection  was  approved  by  the  Secretary 
of  the  Interior  July  22, 1 895,  and  certified  to  the  State  September  4, 1 895. 

Scott's  appeal  from  the  action  of  your  office  brings  the  case  before 
the  Department. 

The  principal  question  involved  in  this  case  is  whether  the  certifica- 
tion to  the  State  has  divested  the  Department  of  jurisdiction  over  the 
land  in  controversy. 

This  certification  was  under  the  act  of  August  3, 1854  (10  Stat.,  346; 
Sec.  2449  Revised  Statutes  U.  8.),  which  provided  that  where  lands  had 
been  or  should  thereafter  be  granted  to  any  one  of  the  several  States 
and  Territories,  and  the  law  did  not  convey  the  fee  simple  title  of  such 
lands  or  require  patents  to  be  issued  therefor,  the  lists  of  such  lands 
which  had  been,  or  might  thereafter  be  certified, 

shtill  be  regarded  as  conveyiDg  the  fee  simple  of  all  the  lands  erabracod  in  such  lists 
that  are  of  tlie  character  eoutemplated  by  such  act  of  Congress,  and  intended  to  lie 
granted  thereby;  but  where  lands  embrnced  in  surh  lists  are  not  of  the  character 
embraced  by  such  acts  of  Congress,  and  are  not  intended  to  be  granted  thereby,  said 
lists,  so  far  as  these  lands  are  concerned,  shall  he  perfectly  null  and  void,  and  uo 
right,  title,  claim,  or  interest  shall  be  conveyed  thereby. 

For  a  long  time  it  was  held  by  the  Department  that  under  a  grant, 
which  does  not  require  the  issuance  of  patent,  the  certification  of  lands 
is  equivalent  to  patent,  and  divests  the  Department  of  all  jurisdiction 
over  the  lands,  and  that  the  validity  of  such  certification  can  only  be 
questioned  in  the  courts.  Haker  r.  State  of  California,  4  L.  J>.,  137; 
Garriques  t\  Atchison,  Topeka  and  Santa  Fe  R,  K.  Co.,  6  L.  D.,  543; 
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State  of  California  r.  Boddy,  9  L.  D.,  6365  Smith  et  aJ.  v.  Portage  Lake 
and  Lake  Superior  Ship  Canal  Company,  11  L.  D.,  475. 

Recently,  however,  the  Department  has  modified  its  former  ruling  in 
regard  to  the  effect  of  certification  under  the  act  of  August  3,  1854. 
In  the  case  of  English  v.  Leavenworth,  Lawrence  and  Galveston  R.  R. 
Co.  (23  L.  D.,  343),  it  was  held  that  the  certification  of  land  under  a 
railroad  grant,  in  accordance  with  the  provisions  of  the  act  of  August 
3, 1854,  is  of  no  operative  effect  if  the  land  in  fact  was  excepted  from 
the  grant.  Tins  decision  was  based  upon  the  decision  of  the  United 
States  supreme  court  in  the  case  of  Weeks  r.  Bridgman  (159  U.  S.,  641). 
In  the  latter  case  it  appeared  that  at  the  date  of  the  definite  location 
of  the  St.  Paul  and  Pacific  Railroad,  there  was  pending  in  your  office 
on  appeal  from  the  action  of  the  local  officers  rejecting  the  same,  an 
application  by  one  Brott  to  file  a  pre-emption  declaratory  statement 
under  the  act  of  March  3, 1855,  for  the  land  there  involved.  His  right 
to  make  such  filing  was  recognized  by  this  Department  in  1861,  but 
notwithstanding  the  favorable  action  on  his  application,  the  land  was 
certified  to  the  State  of  Minnesota  on  October  25, 18C4,  as  a  part  of  the 
lands  granted  by  the  act  of  March  3, 1857,  to  aid  in  the  construction  of 
the  St.  Paul  and  Pacific  Railroad.  The  court  held  that  this  ])articnlar 
land  was  excepted  from  the  grant,  and  since  it  was  so  excepted,  the 
action  of  the  land  department  in  including  it  within  the  lists  certified 
on  October  25,  1864,  was  ineffectual.  > 

In  the  case  of  Edwin  F.  Frost  et  ah  (24  L.  D.,  228),  it  was  held  that 
the  inadvertent  certification  of  State  selections  at  a  time  when  the 
lands  covered  thereby  are  included  within  an  existing  entry,  and 
involved  in  proceedings  then  pending  before  the  Department,  is  inoper- 
ative, and  constitutes  no  obstacle  to  the  issuance  of  patent  in  accord- 
ance with  the  final  judgment  in  said  proceedings;  and  in  the  still  more 
recent  case  of  St.  Paul  and  Sioux  City  R.  R.  Company  v.  State  of  Min- 
nesota (id.,  364),  it  was  held  that  a  certification  under  the  act  of  August 
3, 1854,  of  lands  on  account  of  a  railroad  grant  that  were,  at  the  date 
of  the  grant,  embraced  within  a  pending  'prima  facie  valid  school  indem- 
nity selection,  is  no  bar  to  the  subsequent  approval  of  such  selection. 

These  later  decisions  of  the  Department  (together  with  the  decision 
in  Weeks  v,  Bridgman)  seem  to  authorize  the  ruling  that  certification 
under  the  act  of  August  3, 1854,  is  equivalent  to  patent,  and  divests 
the  Department  of  jurisdiction  only  where  the  lands  certified  are  of  the 
character  contemplated  by  the  grant;  and  that  where  lands  so  certified 
are  not  of  the  character  intended  to  be  granted,  the  certification  is  null 
and  void,  and  does  not  divest  the  Department  of  its  jurisdiction  over 
the  land. 

It  is  necessary,  then,  in  the  present  case  to  determine  whether  the 
land  here  involved  was,  at  the  time  when  the  State's  claim  attached,  of 
the  character  intended  to  be  granted  by  the  act  of  eJune  16,  1880. 

This  act  granted  to  the  State  of  Nevada  two  million  acres  of  land  in 
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lieu  of  all  tbe  sixteenth  aud  thirty-sixth  sections  within  said  State  that 
had  not  been  disposed  of  by  the  State  prior  to  the  passage  of  the  act, 
aud  provided  that: 

The  laods  hereiu  granted  shall  be  selected  by  the  State  authorities  of  said  State 
from  aoy  uuapproprialed,  nou-miueral,  publio  laud  in  Haid  State,  in  quantities  not 
less  than  the  smallest  legal  subdivision ;  aud  when  selected  iu  coufonnity  with  the 
terms  of  this  act,  the  same  shall  be  duly  certified  to  said  Slate  by  the  Commissions 
of  the  Geueral  Laud  Office  and  approved  by  the  Secretary  of  tho  Interior. 

Under  this  act  the  land  \yhich  the  State  is  authorized  to  select  must 
be  <' unappropriated,  non-mineral,  public  land."  If  it  is  "appropri- 
ated" at  the  date  of  the  State  selection,  then  it  is  not  of  the  character 
contemplated  by  the  grant,  and  a  certification  thereof  to  the  State 
would  be  null  aud  void,  and  would  not  divest  the  Department  of  its 
jurisdiction  over  the  land. 

In  the  case  of  Charles  Culverwell  (15  L.  D.,  99),  it  was  held  that  the 
settlement  right  of  a  qualified  homesteader  excludes  the  land  covered 
thereby  from  selection  under  the  grant  of  June  10, 1880,  to  the  State  of 
Nevada.    It  was  said  in  that  case: 

If  at  the  date  the  State  selected  the  land  in  list  No.  127,  the  applicant  wait  then  a 
settler  on  the  land  iu  quest iou,  having  the  qualilicatious  of  a  homeKteader,  it  can 
not  be  said  that  the  tract  so  settled  npou  was  ''uuappropriated"  public  land,  and 
if  not,  the  State  was  not  authorized  to  select  it  as  part  of  its  two  million  acre  grant. 

Scott  alleges  that  he  settled  upon  the  land  here  involved  iu  1874, 
long  prior  tp  the  State's  selection,  and  that  he  was  living  upon  and 
claiming  it  at  the  date  of  said  selection.  It  is  true  that  at  the  time 
this  selection  was  made  Scott's  entry  covered  adjoining  land,  but  he 
claims  that  this  was  a  mistake,  that  he  intended  to  enter  the  laud  npou 
which  he  was  residing  and  supposed  he  had  done  so.  If  the  statements 
made  in  Scott's  application  are  true,  then  the  land  upon  which  he  was 
residing  at  the  date  of  the  State's  selection  was  not  "  unappropriated^ 
public  land,  and  consequently  was  not  of  the  character  couten)i)lated 
by  the  act  of  June  IG,  1880,  notwithstanding  the  fact  that  by  mistake 
his  entry  was  for  dili'eient  land. 

Your  office  decision  rejecting  Scott's  application  is  accordingly 
reversed,  and  you  are  directed  to  notify  the  local  officers  to  order  a 
hearing,  of  which  both  parties  shall  have  due  notice,  to  determine  the 
facts  in  regard  to  Scott's  settlement  and  entry,  after  which  the  case 
will  be  adjudicated  in  the  light  of  the  principles  here  laid  down. 

This  decision  is  in  place  of  departmental  decision  of  Ax)ril  29, 1898, 
which  is  hereby  recalled  aud  revoked. 
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RAILROAD   LANI>S-RIGHT  OF  PITRCHASE-HOMElSTEAD  EXTRY. 

•      JlJSSILA  V.  CABRATT. 

The  act  of  January  23,  1896,  dispensing  with  actual  residence  as  a  prerequisite  to  the 
right  of  purchase  under  sectiou  3,  act  of  September  29,  1890,  where  the  lands 
applied  for  have  been  fenced,  or  otherwise  improved,  does  not  operate  to  create 
a  right  of  purchase  in  one  not  having  such  right  prior  thereto,  its  against  the 
adverse  claim  of  a  homesteader  acquired  under  the  original  act,  and  the 
amendments  thereto  enacted  prior  to  the  statute  of  1896. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  9j 
(W.  V.  D.)  1898.  (H.  G.) 

George  Oarratt  appeals  from  the  decision  of  your  office  of  April  18, 
1890,  holdiug  his  homestead  entry,  made  September  6,  1893,  for  the 
E.  J  of  the  NW.  i  and  lots  1  and  2  of  Sec.  7,  T.  3  N.,  li.  15  E.,  W.  M., 
within  the  limits  of  the  Vancouver,  Washington,  land  district,  subject 
to  the  right  of  purchase  of  John  E,  Jussila. 

The  tract  involved  lies  on  the  line  of  the  Northern  Pacific  Hailroad 
Company,  between  Wallula,  Washington  and  Portland,  Oregon,  and 
is  included  in  the  lands  forfeited  by  section  1  of  the  act  of  September 
29,  1890  (26  Stat,  490). 

The  application  of  John  E,  Jussila  to  purchase  the  said  tract  and 
also  the  NE.  J  of  the  SW.  J  of  the  same  section,  under  section  3  of 
the  act  aforesaid,  which  is  the  only  application  transmitted  witli  the 
papers,  is  dated  January  16, 1893,  and  was  filed  in  the  local  office  Sep- 
tember 11,  1893,  five  days  after  Carratt  made  homestead  entry  for  the 
quarter  section  applied  for  by  him. 

Notice  of  the  intention  of  Jussila  to  make  final  proof  upon  his  appli- 
cation was  published  by  the  local  office,  as  of  date  December  3,  1892, 
but  no  application  appears  in  the  record  or  accompanying  papers  prior 
to  the  one  of  January  16,  1893.  He  admits  in  his  testimony  that  but 
one  application  was  made,  although  his  appeal  from  its  rejection  states 
that  he  made  purchase  application  "  long  before  the  said  homestead 
entry"  of  Carratt.  This  variance  is,  however,  of  no  moment,  as  the 
right  to  make  the  purchase  application  in  this  case  does  not  depend 
upon  the  time  when  it  was  made.  His  application  to  purchase  was 
rejected,  together  with  the  final  proof  accompanying  the  same,  because 
of  its  conflict  with  the  uncanceled  homestead  entry  of  Carratt. 

Jussila  thereafter  instituted  a  contest,  alleging  in  his  affidavit  of 
contest  that  Carratt 

has  illegaUy  eutered  said  tract  aud  fraudulently  iuterfered  with  the  right  of  saicl 
John  £.  Jussila  to  euter  said  tract  under  section  3  land  grant  forfeiture  act  of  Sept. 
29,  1S90;  that  said  John  £.  Jussila  settled  the  said  tract  iu  (the)  spring  of  1886 
and  fenced  the  whole  thereof  that  year  and  have  (has)  had  peaceable  possession 
thereof  ever  since  (the)  spring  of  1886;  that  he  held  said  tract  in  connection  with 
the  NE.  i  of  SW.  i  of  said  section  upon  which  he  resided  a  portion  of  the  years  1887 
and  1888. 
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The  testimony  was  taken  November  23,  1893,  before  an  officer 
appointed  by  the  local  office  for  tliat  purpose,  and  upon  consideration 
thereof,  the  local  office  held  that  the  contestant  was  not  entitled  to  pur- 
chase the  tracts  applied  for  under  said  a<it,  because  he  did  uot  have  a 
contract  or  license  to  purchase  the  same  from  the  Northern  Pacific 
Eailroad  Company,  and  was  not  a  settler  within  the  meaning  of  the 
act,  and  recommended  that  his  application  and  final  proof  be  rejected 
and  the  homestead  entry  of  Carratt  be  held  intact. 

Jusaila  appealed  from  the  decision  rejecting  his  application  and  final 
proof,  but  did  not  perfect  his  appeal  in  the  contest  case,  as  his  notice 
of  appeal  did  not  specify  the  errors  complained  of  and  he  did  not  fur- 
nish service  of  notice  or  file  another  appeal  in  conformity  with  the 
rules  of  practice.  Your  office  held,  however,  that  he  protected  his 
rights  by  his  appeal  from  the  rejection  of  his  final  proof,  and  that  tliey 
were  preserved  by  the  act  of  Congress  of  January  31,  1893  (27  Stat., 
427),  extending  the  time  within  which  persons  were  entitled  to  purchase 
lands  forfeited  by  said  act  of  September  29,  1890,  to  January  1,  1894, 
which  was  further  extended  by  the  acts  of  December  12, 1893  (28  Stat., 
15),  and  January  23, 1896  (29  Stat.,  4),  to  January  1, 1897,  and  because 
the  last  mentioned  act  provides  that  actual  residence  upon  the  lauds  by 
persons  claiming  the  right  to  purchase  the  same  shall  not  be  required 
where  such  lands  have  been  fenced,  cultivated  or  otherwise  improved 
by  such  claimants,  and  limiting  the  right  to  purchase  thereunder  to  an 
aggi'egate  tract  or  tracts,  w'hether  contiguous  or  not,  not  exceeding 
three  hundred  and  twenty  acres. 

The  evidence  considered  at  the  hearing  discloses  tliat  Jussila  made 
no  improvements  upon  the  tract  in  dispute,  except  to  construct  a  fence 
enclosing  it  with  an  adjoining  forty  acre  tract  which  he  also  seeks  to 
purchase,  and  that  a  house  and  other  improvements  thereon  were 
located  upon  such  adjoining  tract.  His  period  of  residence  was  limited 
to  about  three  months  in  each  of  the  years  1887  and  1888,  the  fence 
having  been  built  in  1886.  He  now  resides  in  an  adjoining  township, 
and  has  always  used  the  premises  within  the  enclosure  for  a  pasture. 
One  of  his  witnesses  stated  that  he  (Jussila)  had  not  lived  in  the 
"shanty"  on  the  tract  applied  for  by  him  for  about  five  years,  and  this 
testimony  is  undisputed.  Carratt  had  not,  at  the  time  of  the  hearing, 
which  was  had  between  two  and  three  months  after  making  his  entry, 
settled  upon  the  tract,  but  had  hauled  materials  for  a  dwelling  thereon, 
and  desisted  from  further  attempts  to  make  settlement  on  account  of 
the  beginning  of  the  contest  against  him,  and  because  an  attorney  for 
Jussila  had  notified  him,  after  the  entry,  not  to  locate  upon  or  improve 
the  tra(5t. 

Jussila  testified  that  he  made  application  to  purchase  the  tract  in 
June,  1891,  but  withdrew  such  application.  He  was  confused  in  his 
statements  upon  this  point,  but  finally  admitted  that  he  made  but  one 
application,  the  one  now  under  consideration,  which  reached  the  local 
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office  after  Carratt's  entry.  He  claims  tliat  lie  could  not  secure  the 
amount  required  to  meet  the  purchase  price  of  the  tract  applied  for  by 
him,  and  it  appears  that  he  did  not  transmit  his  application  and  the 
final  proof  taken  before  a  United  States  circuit  court  commissioner 
January  IC,  1893,  to  the  local  office  until  September  11, 1893,  the  cause 
of  the  delay  being  that  he  needed  the  money  for  other  purposes,  and 
because  the  time  for  purchase  had  been  extended  one  year.  He  did 
not  claim  under  license,  contract  or  conveyance  with  the  Northern 
Pacific  Railroad  Company,  the  former  grantee  of  the  forfeited  tract, 
for  the  purchase  of  the  lands,  prior  to  January  1,  1888,  or  at  any  time, 
although  he  insists  that  he  "settled"  upon  the  lands  with  the  intention 
of  purchasing  them  from  said  company. 

It  is  apparent  that  Jussila  had  no  rights  as  a  settler  to  the  tract  he 
applied  to  purchase.  His  residence  upon  the  tract  during  three  months 
in  each  of  the  two  consecutive  years  following  his  enclosure  of  the  tract 
did  not  constitute  a  settlement  of  the  tract,  with  the  intent  to  purchase 
the  same  from  the  railroad  company,  as  he  abandoned  his  temporary 
occupancy  thereof  for  five  years  prior  to  the  hearing,  and  used  it  as  a 
pasture,  without  making  any  attempt  at  cultivation.  His  improve- 
ments are  estimated  in  his  rejected  final  proof  at  two  hundred  dollars, 
but  at  the  hearing  they  were  estimated  to  be  worth  from  four  hundred 
to  five  hundred  dollars. 

It  may  be  true  that  he  had  "peaceable  possession"  of  the  tract 
enclosed  by  him,  from  the  time  of  such  enclosure  up  to  the  time  that 
Oarratt  entered  the  land  and  hauled  building  materials  thereon,  but 
such  bare  possession,  without  any  "deed,  written  contract  with,  or 
license  from"  the  railroad  company  grantee  or  its  assigns  did  not  bring 
him  within  the  terms  of  the  original  forfeiture  act  or  the  acts  atnenda- 
tory  thereof,  existing  at  the  time  of  his  application  and  at  the  time  of 
the  hearing  of  his  contest  against  Carratt.  Tiiere  can  be  no  such 
thing  as  "settlement"  disassociated  with  "residence."  Although  "set- 
tlement" may  precede  "residence,"  yet  it  must  be  with  a  view  to  resi- 
dence. The  going  upon  or  improvement  of  land,  otherwise  than  with 
a  view  to  residence  "within  a  reasonable  time  thereafter,"  may  be 
"occupation,"  but  not  "settlement."  This  interpretation  is  adopted  by 
subsequent  amendatory  legislation  in  the  act  of  June  25,  1892  (27 
Stat.,  59),  which  permits  extension  of  time  only  to  purchasers  "actually 
residing"  upon  the  tract  applied  for.  James  C.  Daly  (on  review),  18 
L.  D.,  571,  572. 

The  second  amendatory  statute — that  of  January  31,  1893  (27  Stat., 
427), — extended  the  time  to  persons  "entitled"  to  purchase  Lands  for- 
feited, to  January  1,  1894,  and  the  third  amendatory  statute — that  of 
December  12,  1893  (28  Stat.,  15),— further  extended  the  time  to  the 
same  class  of  persons  to  January  1,  1897,  and  contains  the  following 
proviso: 

Tliat  nothing];  herein  contained  shall  he  so  constrned  ns  to  interfere  with  any- 
adverse  claim  that  may  have  attached  to  the  lands  or  any  part  thereof. 
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The  Statute  of  January  l>3,  1896  (29  Stat,  4),  also  extended  tbe  time 
to  the  same  date,  and  dispensed  with  actual  residence  as  a  prerequisite 
to  purchase,  where  the  lands  applied  for  have  been  fenced,  cultivated 
or  otherwise  iniproved  by  tbe  claimants,  and  the  statute  of  February 
18, 1897  (29  Stat.,  535),  further  extended  the  time  to  purchase  to  Janu- 
ary 1, 1899,  and  has  a  proviso  identical  to  that  of  the  act  of  December 
12, 1893,  protecting  adverse  claims  that  may  have  attached  to  any  of 
the  forfeited  lands. 

Prior,  then,  to  the  enactment  of  this  statute  of  Jaunary  23,  1896. 
Jussila  had  no  right  whatever  to  purchase  the  tract  applied  for  by  him, 
as  he  did  not  fall  within  the  classes  of  persons  protected  by  tbe  original 
statute  forfeiting  the  lands  and  the  supplementary  legislation  extend- 
ing the  time  to  purchase.  He  had  not  settled  upon  the  lands  with  the 
intention,  in  good  faith,  to  secure  title  to  the  same  from  the  railroad 
com])any,  and  his  acts  subsequent  to  his  enclosure  of  the  tracts,  show 
that  he  did  not  intend  to  become,  and  was  not,  an  actual  settler  thereon. 
His  possession  was  without  any  authority  from  the  company,  accepted 
by  him,  which  made  him  a  licensee,  grantee  or  contractee  with  the  com- 
pany, as  he  does  not  show  that  he  ever  accepted  any  general  permission 
to  go  upon  the  tracts,  or  had  applied  for  permission  to  occupy  tbe  same 
or  settle  thereon.    Ward's  Heirs  r.  Laborraque,  22  L.  !>.,  229,  232. 

This  proviso  to  the  statute  last  mentioned  dispenses  with  tbe  neces- 
sity of  establishing  actual  residence  upon  the  lands  applied  for,  and 
requires  proof  of  cultivation,  fencing  or  other  improvement  only  of  the 
tract  applied  for,  and  \vould  permit  the  purchase  of  tbe  tract  applied 
for  by  Jussila,  if  there  had  not  been  in  existence  tbe  valid  and  existing 
entry  of  Carratt  at  the  time  of  the  taking  effect  of  the  act.  It  can 
not  be  seriously  contended  that  Congress  by  this  latter  legislation, 
particularly  in  view  of  the  repeated  legislation  to  protect  adverse 
claims,  intended  to  wipe  out  valid  existing  entries.  It  was  held  in 
the  recent  similar  case  of  Cooper  r.  Scherrer,  26  L.  D.,  251 : 

As  Cooper  did  not  have  possession  of  said  lands  under  a  deed,  written  contrftCt  or 
license  from  the  company,  he  did  not  come  within  tlie  first  clawj*  provided  for  l»y  sec- 
tion 3  of  said  act,  and  as  he  had  not  established  a  residence  on  the  laud  claimed  bj 
him,  he  did  not  come  ^vithin  the  seeoud  claHS,  provided  for  by  said  section.  This 
was  the  law  in  force  at  the  date  of  the  rejection  of  bis  application  and  the  allowance 
of  the  homestead  entry  of  Scherrer.  The  amendment  of  said  section  made  by  the 
act  of  January  23,  1)*{96,  supra,  which  provided  **that  actual  residence  upon  the 
lands  by  persons  claimin*;  tlie  ri«cht  to  purchase  the  same  shall  not  be  reriiiired  where 
such  lands  have  been  fenced,  cultivated  or  otherwise  improved  by  such  claimants." 
will  not  operate  to  divest  the  right  ac4|uired  by  the  homestead  settler  under  the  act 
as  originally  passed  and  prior  to  said  amendment. 

See  also  VVeidert  et  al,  v.  Kroll,  2.")  L.  D.,  622,  524;  James  C.  Daly,  17 
L.  D.,  498,  500. 

This  ruling  seems  decisive  of  the  case  at  bar,  as  it  appears  that  Jus- 
sila had  not  made  a  bona  fide  settlement  upon  the  tract  applied  for  by 
him,  followed  by  residence  thereafter  maintained,  had  not  a]>plied  to 
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parehaae  the  same  from  the  railroad  company  whose  hinds  were  for- 
feited by  the  act  of  September  29, 1890,  and  did  not  hold  the  lands 
under  any  license,  contract,  deed  or  other  authority  from  said  company 
at  the  time  of  Carratt's  entry,  or  at  the  time  of  the  hearing.  The 
amendatory  act  mentioned,  dispensing  with  actual  residence  on  the 
land  applied  to  be  purchased,  does  not,  therefore,  operate  to  divest  the 
right  acquired  by  Oarratt,  under  the  original  act  and  the  supplemen- 
tary acts  amendatory  thereof,  as  they  existed  at  the  time  bis  right 
attached  to  the  land. 

If  Oarratt  has  not  complied  with  the  provisions  of  the  homestead 
law  since  his  entry,  by  making  proper  settlement  and  residence  within 
apt  time,  or  in  other  material  respects,  that  matter  may  be  determined 
by  another  contest  between  the  parties.  If  at  any  such  further  hear- 
ing it  should  be  found  that  he  has  not  complied  with  the  homestead 
laws,  the  application  of  Jussila  to  purchase  the  tract  may  be  renewed. 
Cooper  V.  Scherrer,  26  L.  D.,  251,  252,  nupra. 

The  decision  of  your  office  is  reversed.  The  final  proof  of  John  E. 
Jussila  and  his  application  to  purchase  will  be  rejected,  and  the  home- 
stead entry  of  George  Oarratt  will  remain  intact. 


TO^VX  LOT-ASSESSMENT-DEPOSIT  TO  PAY  COST  OF  CONTEST. 

John  S.  Smith. 

An  applicant  for  a  deed  to  a  town  lot  in  Oklalioma  is  not  entitled  to  receive  credit 
for  an  nnreturned  deposit,  due  sncli  applicant  and  made  to  defray  the  costs  of  a 
contest,  as  against  the  assessment  levied  on  said  lot  by  the  town  site  trustees. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  10, 
(W.  Y.  D.)  1898.  (G.  B.  G.) 

With  your  letter  of  February  8, 1898,  is  transmitted  to  the  Depart- 
ment the  appeal  of  John  S.  Smith  from  the  decision  of  your  office  of 
September  27, 1897,  sustaining  the  action  of  townsite  board  Xo.  6,  in 
refusing  to  issue  deed  to  Smith  for  lot  27,  in  block  24,  townsite  of 
Perry,  Oklahoma  Territory,  until  the  full  amount  of  assessments  levied 
thereon  had  been  paid,  and  refusing  to  allow  him  credit  on  such  assess- 
ment for  money  deposited  by  him  with  Amos  B.  Fitts,  late  disbursing 
agent  of  townsite  board  Xo.  8,  at  Perry,  Oklahoma,  to  secure  the  pay- 
ment of  expenses  of  a  contest  case  involving  title  to  the  same  lot. 

It  appears  that  in  the  contest  case  of  Lyman  Hall  et  ah  v,  John  S. 
Smith,  before  townsite  board  No.  8,  in  which  was  involved  the  lot  in 
question,  Smith  deposited  with  Amos  B.  Fitts,  then  the  disbursing 
agent  of  said  board,  the  sum  of  $68.95;  that  Smith  was  the  successful 
party  in  said  proceeding,  and  that  no  part  of  said  sum  has  been 
refunded  to  him ;  that  the  full  amount  of  assessment  against  said  lot  is 
$1515  that  upon  the  tender  of  882.05,  the  difference  between  $151,  the 
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full  aiuouut  of  assessment  on  said  lot,  and  $68.95,  the  ainoant  of  said 
deposit,  the  said  sum  of  $82.05  was  refused  by  the  disbursing  agent  of 
said  board  No.  G;  and  tliat  said  board  declined  to  issue  deed  until  the 
full  amount  of  assessments  on  said  lot,  $151,  be  paid. 

No  question  is  made  of  the  legality  of  the  assessment,  but  it  is 
insisted  that  Smith  should  receive  a  credit  on  the  amount  due  the 
United  States,  in  that  behalf,  of  the  amount  deposited  as  aforesaid. 

Section  11  of  the  "Regulations  provided  by  the  Secretary  of  the 
Interior  for  the  guidance  of  trustees  in  the  execution  of  their  trust," 
by  authority  of  the  act  of  Congress  approved  May  14,  18d0  (2(5  Stat, 
109),  provides,  among  other  things,  that  after  setting  apart  to  the 
parties  entitled  to  receive  the  same  lots,  blocks,  squares,  or  ground, 
and  placing  a  valuation  on  the  same  as  thereinbefore  provided,  said 
trustees 

Ti'iU  proceed  to  determine  and  assess  upon  such  lots  and  blocks  according  to  their 
valiiC;  such  rate  and  sum  as  will  be  necessary  to  pay  for  the  lands  embraced  in  sach 
towusite,  costs  of  survey,  conveyance  of  lot?,  and  other  necessary  expenses,  inclading 
compensation  of  trustees,  as  provided  for  in  said  act. 

Section  13  provides  that  whenever  two  or  more  claimants  are  found 
for  the  same  lot,  block,  or  parcel  of  land,  said  trustees  shall  proceed  to 
hear  and  determine  the  controversy  as  therein  specilically  directed,  and 
by  section  20,  "in  order  to  secure  the  payment  of  costs,"  a  deposit 
"with  the  disbursing  officer  of  the  board"  is  required,  sufficient  to 
cover  and  pay  all  "costs  and  expenses,"  and,  further,  "upon  the  final 
adjudication  of  a  case,  on  appeal  or  otherwise,  the  sum  deposited  by 
the  successful  party  shall  be  restored  to  him  subject  to  the  rules  in 
such  cases."    (19  L.  D.,  334,  et  seq.) 

Inasmuch  as  these  regulations  required  the  deposit  in  question  to  be 
made  with  "the  disbursing  officer  of  the  board,"  such  disbursing  officer 
being  an  officer  of  the  United  States,  and  that  officer  having  failed  to 
restore  the  money,  the  contention  of  the  appellant,  that  such  sum  should 
be  set  oH'  against  the  amount  of  his  indebtedness  to  the  United  States 
growing  out  of  substantially  the  same  proceeding,  is  not  without  force. 
However,  no  law  or  regulation  is  provided  for  the  application  of  this 
money  in  payment  for  the  land  involved,  but  on  the  contrary  it  was 
deposited  to  cover  costs  and  expenses  of  the  contest  and  was  to  be 
returned  by  the  officer  directly  to  the  claimant,  in  the  event  of  his 
success  in  the  contest. 

The  decision  of  April  21,  1898,  herein  is  recalled  and  your  office 
decision  which  was  appealed  from  is  affirmed. 
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P«AcrriCE— MOTION  FOR   REVIEW-APPEAL-MOLDIER'S  FILING. 

Thbailkill  V.  Long. 

A  motion  for  the  review  of  a  CoinmiMsioner's  decision  that  adveisely  aftects  botk 
parties  to  the  litigation,  tiled  in  time  by  one  of  said  parties,  operates  to  suspend 
all  action  under  said  decision  until  the  disposition  of  said  motion,  and  during 
snch  period  of  suspension  neither  of  the  parties  is  required  to  appeal. 

Schweitzer  r.  Hilliard,  19  L.  D.,  294,  overruled. 

A  soldier's  homestead  declaratory  statement  does  not  operate  to  protect  a  prior 
settlement  claim  of  the  soldier  to  the  land  embraced  within  said  filing. 

Secretary  Bliss  to  the  Commissioner  of  the  Qeneral  Land  Office^  May  10^ 
(W.  V.  D.)  1898.  (C.  J.  W.) 

On  April  20,  1892,  Samael  L.  LoDg  filed  soldier's  declaratory  state- 
ment for  the  NE.  \  of  Sec.  20,  T.  17  X.,  li.  7  W.,  at  Kingfisher,  Okla- 
homa. On  April  26,  1892,  Milton  R.  Thrailkill  made  homestead  entry 
for  said  tract.    On  October  17,  1892,  Long  made  homestead  entry. 

Without  calling  on  Thrailkill  to  show  cause  why  his  entry  should  not 
be  canceled,  on  December  8,  1892,  your  oflice  held  his  homestead  entry 
for  cancellation.  On  December  21,  1892,  Thrailkill  filed  an  affidavit  in 
the  local  office  alleging  prior  settlement  and  praying  that  the  action  of 
your  office  of  December  8,  1892,  be  set  aside  and  a  hearing  ordered  on 
his  allegation  of  prior  settlement.  February  8, 1893,  Thrailkill  filed  an 
appeal  from  the  action  of  your  office  of  December  8,  1892,  which  was 
forwarded  to  the  Department  November  7,  1893. 

A  hearing  was  had  on  the  grounds  of  contest  charged  by  Thrailkill, 
which  closed  June  17, 1893,  and  which  resulted  in  a  decision  of  the 
local  office  finding  Thrailkill  to  have  been  the  first  settler  and  awarding 
the  land  to  him.    Long  appealed. 

On  June  20, 1894,  the  Department  having  under  consideration  Thrail- 
kill's  appeal  from  the  action  of  your  office  of  December  8, 1892,  hold- 
ing his  entry  for  cancellation,  found  that  the  appeal  presented  only  a 
preliminary  question  and  that  your  office  had  rendered  no  decision  on 
the  merits  of  the  case.  The  appeal,  with  the  record,  was  returned  to 
your  office  for  consideration. 

May  28,  1895,  your  office  remanded  the  case  to  the  local  office  and 
returned  the  record  for  further  action  on  account  of  irregularities  in 
the  proceedings,  and  a  further  hearing  was  had,  which  closed  October 
30, 1895.  The  local  office  rendered  a  second  decision,  in  which  they 
found  that  plaintiff  and  defendant  had  made  simultaneous  settlement 
and  recommended  that  each  party  take  the  eighty-acre  tract  upon 
which  his  improvements  are  located.  From  this  decision  both  parties 
appealed. 

On  April  24, 1896,  your  office  considered  the  case  and  affirmed  the 
decision  of  the  local  office.  Long  moved  for  review  of  said  decision, 
and  on  August  1,  1896,  upon  a  review  of  your  decision  of  April  24, 
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1896,  a  different  conclusion  was  reached  and  so  mncli  of  vonr  said  office 
decision  as  awarded  to  Long  eighty  acres  of  the  tract  in  qaestion  was 
revoked,  Long's  entry  held  for  cancellation,  and  ThrailkilPs  entry  held 
intact. 

The  case  is  before  the  Department  on  the  appeal  of  Long  from  yonr 
office  decisions  of  April  24,  189G,  and  August  1, 1896. 

The  following  are  the  grounds  of  error  alleged: 

1.  In  finding  that  contestant  and  defendant  settled  on  said  land  simultaneously. 

2.  In  not  finding  that  Thrailkill  had  the  burden  of  proof. 

3.  In  not  finding  that  Thrailkill  made  no  settlement  on  this  land  until  after  Lon|;8 
settlement. 

4.  In  not  holding  that  a  party  c;in  not  make  settlement  by  simply  riding  a  horse 
at  full  speed  npon  a  tract  of  public  land.     (W.  Reno  City  r.  Suowden,  23  L.  D,,  74.) 

5.  In  revoking  the  decision  of  April  24,  1896^  so  far  ns  it  awarded  a  i)art  of  the 
land  to  Long. 

6.  In  overlooking  the  fact  that  said  decision  of  April  24,  1896,  had  become  final,  8o 
iar  as  Thrailkill  is  concerned,  by  reason  of  his  failure  to  appeal. 

7.  In  holding  that  Long  was  in  laches  with  his  entry  on  said  land. 

8.  In  holding  that  Long  was  not  protected  by  his  soldier's  filing. 

The  sixth  ground  of  error  is  in  the  nature  of  a  plea  to  the  jurisdic- 
tion of  your  office  to  change  the  judgment  in  favor  of  Thrailkill  in  the 
decision  of  April  24, 1896,  so  as  to  enlarge  his  rights  thereunder,  when 
he  had  not  appealed  and  when  said  decision  had  become  final  as  to  him. 

For  several  reasons  this  proposition  is  not  tenable.  It  assumes  that 
a  decision  can  become  final  pending  a  motion  for  its  review  tiled  in 
time,  when  the  rules  of  practice  provide  expressly  to  the  contrary. 
Eule  79  of  Practice  is  as  follows : 

The  time  between  the  filing  of  a  motion  for  rehearing  or  review  and  the  notice  of 
the  decision  upon  such  motion  shall  be  cxclnded  in  computing  the  time  allowed  for 
appeal. 

Long's  motion  for  review  covered  the  whole  case  and  kept  in  issue 
the  entire  tract  of  land  in  dispute,  and  it  was  competent  for  your  office, 
on  review  of  the  original  decision,  to  make  an  entirely  different  dis- 
position of  the  land  from  that  made  in  the  original  decision.  Thrail- 
kill had  a  right  to  await  action  on  Long's  motion  for  review,  without 
detriment  to  his  right  of  appeal  after  it  was  disposed  of,  if  he  desired 
to  do  so.  As  your  office  set  aside  so  much  of  the  decision  as  was 
adverse -to  him,  he  found  no  cause  for  appeal.  Your  office,  however, 
was  not  dependent  upon  the  action  of  either  of  (he  parties  for  authority 
to  correct  any  error  in  the  original  decision  discovered  before  jurisdic- 
tion of  the  case  was  removed  by  appeal  to  the  Department,  but  might 
do  so  sua  sponiej  as  decided  in  the  case  of  Littepage  r.  Johnson  (19  L. 
D.,  312),  and  other  cases  therein  cited. 

It  is  true  that  the  Department  in  the  case  of  Schweitzer  t?.  Hilliard 
et  al,  19  L.  D.,  294,  held  that  Eule  of  Practice  79  can  only  be  invoked 
on  behalf  of  a  litigant  who  has  himself  filed  a  motion  for  review;  that 
said  rule  is  not  for  the  benefit  of  parties  who  have  no  such  motions 
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pending,  but  a  re-examiuation  of  the  question  leads  to  the  conclusion 
that  such  holding  is  not  in  accordance  with  the  intent  of  the  rule  under 
consideration. 

The  operation  of  a  motion  for  review  is  necessarily  to  suspend  all 
action  under  the  decision  in  question,  and  where  said  decision  affects 
adversely  the  rights  of  two  parties,  and  one  applies  in  time  for  a  review, 
it  would  serve  no  good  purpose  to  require  the  other  party  to  appeal. 
In  such  cases  the  Department  had  already  held,  substantially,  before 
the  case  of  Littlepage  v.  Johnson  that  where  one  has  moved  for  a  review 
and  the  other  appealed,  and  both  in  time,  your  office  retains. iurisdiction 
of  the  case  to  dispose  of  the  motion  and  render  judgment  on  the  merits 
of  the  case  between  the  parties.  Gray  t\  Ward  et  aL,  5  L.  D.,  410  j 
Moore  v.  Pentecost,  18  L.  D.,  575. 

The  case,  therefore,  of  Schweitzer  v.  Billiard  et  ah  must  be,  and  it 
is  hereby,  overruled,  in  so  far  as  it  conflicts  with  the  views  herein 
expressed. 

As  your  office  had  authority  to  dispose  of  the  whole  subject  matter 
of  controversy  in  the  decision  complained  of,  it  remains  to  be  considered 
whether  it  has  been  properly  disposed  of  or  not. 

The  seventh  and  eighth  grounds  of  error  present  questions  of  law 
which  weie  by  your  office  considered  conclusive  of  the  rights  of  the 
parties.  It  was  held  that  Long's  soldier's  declaratory  statement  did 
not  relate  to  and  protect  his  settlement  made  the  day  previous,  so  as  to 
make  such  settlement  the  begiiiniug  and  predicate  of  his  claim,  but 
that  he  must  stand  either  upon  his  settlement  or  upon  his  declaratory 
statement.  The  position  taken  is  supported  by  the  cases  of  Pickard  i\ 
Cooley  (19  L.  D.,  241),  and  Wood  r.  Tyler  (22  L.  1).,  679). 

In  the  supplemental  brief  flled  by  Long's  counsel,  the  position  is  taken 
that  the  principle  decided  in  the  cases  cited,  supray  is  contrary  to  the 
former  rulings  of  the  Department,  and  that  the  effect  of  your  office 
decision  is  to  abridge  Long's  rights  under  sections  2304  and  2305  of  the 
Bevised  Statutes.    Said  sections  are  as  follows: 

Sec.  2304.  Every  private  soldier  and  officer  who  has  served  in  the  army  of  the 
United  States  during  the  recent  rebellion,  for  ninety  days^  and  who  was  honorably 
discharged,  and  has  remained  loyal  to  the  government,  including  the  troops  mustered 
into  the  service  of  the  United  States  by  virtue  of  the  third  section  of  an  act  approved 
February  thirteen,  eighteen  hundred  and  sixty-two,  and  every  seaman,  marine,  and 
officer  who  has  served  in  the  navy  of  the  United  States,  or  in  the  marine  corps^ 
during  the  rebeUion,  for  ninety  days,  and  w^ho  was  honorably  discharged,  and  has 
remained  loyal  to  the  government,  shall,  on  compliance  with  the  provisions  of  this 
chapter,  as  hereinafter  modified,  be  entitled  to  enter  upon  and  receive  patents 
for  a  quantity  of  public  lands  not  exceeding  one  hundred  and  sixty  acres,  or  one 
quarter-section,  to  be  taken  in  compact  form,  according  to  legal  subdivisions,  includ- 
iug  the  alternate  reserved  sections  of  public  lands  along  the  line  of  any  railroad  or 
other  public  work,  not  otherwise  reserved  or  appropriated,  and  other  lands  subject 
to  entry  under  the  homestead  laws  of  the  United  States;  but  such  homestead  set- 
tler shall  be  allowed  six  months  after  locating  his  homestead,  and  fi.ling  his  declara> 
tory  statement,  within  which  to  make  his  entry  and  commence  his  settlement  and 
improvement. 
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Sec.  2305.  The  time  which  the  homestead  settler  has  served  in  the  army,  navy,  or 
marine  corpH  shall  be  deducted  from  the  time  heretofore  required  to  perfect  title,  or 
if  discharged  on  account  of  wounds  received  or  disability  incurred  in  the  line  of 
duty,  then  the  term  of  enlistment  sliall  be  deducted  from  the  time  heretofore  Teqain^d 
to  perfect  title,  without  reference  to  the  length  of  time  he  may  have  8erve<l;  bat  no 
patent  shall  issue  to  any  homestead  settler  who  has  not  resided  upon,  improved,  and 
cultivated  his  homestead  for  a  period  of  at  least  one  year  after  he  shall  have  com- 
menced his  improvements. 

There  is  nothing  to  be  found  in  these  sections  which  was  intended  to, 
or  does,  relieve  the  soldier  from  his  obligation  to  comply  with  the 
requirements  of  the  act  of  May  14, 1880  (21  Stat.,  140),  where  he  makes 
settlement  prior  to  filing  soldier's  declaratory  statement,  if  he  relies 
upon  such  settlement.  The  soldier's  declaratory  statement  is  no  notice 
of  prior  s'^ttlement,  but  is  notice  of  intention  to  settle  and  make  entry 
within  six  months  from  date  of  filing.  Long  had  a  right  on  the  opening 
of  the  Cheyenne  and  Arapahoe  reservation  to  settlement — of  which  the 
land  in  question  was  a  part — to  compete  with  those  who  ran  for  it,  and 
sought  to  initiate  settlement  right  to  it  on  the  day  of  opening,  and  the 
fact  that  he  availed  himself  of  such  right  and  made  settlement  on  the 
day  of  opening  neither  abridged  nor  added  to  such  right  as  he  acquired 
by  virtue  of  filing  his  soldier's  declaratory  statement. 

The  method  of  initiating  a  claim  to  the  land  by  going  upon  it  and 
performing  some  act  of  settlement  on  the  day  of  opening  is  separate 
and  distinct  from  th<at  of  initiating  a  claim  by  filing  a  soldier^s  declara- 
tory statement.  In  the  former  case,  the  third  section  of  the  act  of  May 
14,  1880,  fixes  the  time  within  which  notice  of  the  claim  is  to  be  placed 
of  record.    Said  section  3  is  as  follows: 

That  any  settler  who  hiis  settled,  or  who  shall  hereafter  settle,  on  any  of  the 
public  lauds  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  inten- 
tion of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time 
to  iile  his  homestead  application  and  perfect  his  original  entry  in  the  United  Statet 
Land  Office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  pnt  their 
claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same 
as  if  he  settled  under  the  pre-emption  laws. 

Failure  to  comply  with  the  requirements  of  the  section  is  fatal  to  the 
claim  based  on  settlement. 

The  contention  that  the  Department  reversed  a  former  rule  and 
adopted  a  new  one,  in  the  case  of  Pickard  v.  Cooley,  is  not  authorized 
by  the  authorities  cited. 

It  is  as  much  the  duty  of  the  soldier  to  put  his  settlement  claim  of 
record  as  it  is  the  duty  of  any  other  settler.  If  it  be  suggested  that 
Long  was  prevented  from  putting  his  settlement  claim  of  record  within 
ninety  days  by  ThrailkilFs  homestead  entry,  made  April  20,  1892,  the 
reply  is,  that  if  Long  relied  upon  his  settlement,  he  should  have  file<l 
contest  against  ThrailkilTs  entry  within  the  like  period. 

In  reference  to  Long's  settlement  claim,  it  is  not  only  objecte<l  that 
it  is  barred  by  the  act  of  May  14, 1880,  but  it  is  also  insisted  that  Long 
could  make  no  valid  settlement,  because  of  his  entry  into  the  Cheyenne 
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and  Arapaboe  country  during  the  inhibited  period.  Long  does  not 
deny  being  in  this  territory  on  business  not  a  great  while  before  the 
opening,  and  it  appears  from  the  testimony  that  he  passed  within  about 
sixty  yards  of  the  hind  In  question.  He  obtained  no  advantage  over 
Thrailkill  or  others  by  reason  of  it,  as  the  land  wa-s  in  plain  view  from 
the  border  of  old  Oklahoma,  from  which  the  parties  who  ran  for  it  made 
their  start  on  the  day  of  the  opening.  It  is  not  uecesary  to  go  into  the 
question  as  to  how  it  may  have  ati^eeted  his  qualifications  as  between 
him  and  the  government,  nor  is  it  deemed  necessary  to  consider  the 
evidence  as  to  which  of  these  parties  actually  reache<l  the  land  first  on 
the  day  of  the  opening.  Long  seems  to  have  elected  to  stand  on  his 
filing,  and  ThrailkilFs  prior  settlement  being  clearly  proven,  the  finding 
in  his  favor  was  proper. 
Your  ofiSce  decision  is  accordingly  affirmed. 


MINING  CLAIM-ORDER  OF  CANCELLATION— REINSTATEMENT. 

QuARTziTE  Lode. 

Where,  by  ao  order  of  the  General  Land  Office,  an  amended  survey  of  a  mining 
claim  is  required  within  a  specified  period,  the  entry  should  not  be  canceled  prior 
to  a  report  from  the  surveyor-general's  office ;  and  an  entry  so  canceled  must  be 
reinstated,  if  it  subsequently  appears  that  the  mineral  applicant  had  in  fact,  in 
due  time,  applied  for  and  obtained  from  the  surveyor-general  an  order  for  said 
survey. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  13, 
(W.y.  D.)  1898.  (G.B.G.) 

On  December  30, 1884,  John  Harris,  II.  II.  Metcalf,  Emma  B.  Gruber, 
and  the  Humboldt  Mining  and  Smelting  Company  made  mineral  entry 
2401,  for  the  Quartzite  lode,  Leadville,  Colorado. 

By  your  office  letter  of  December  13,  1886,  to  the  U.  8.  surveyor- 
general,  at  Denver,  Colorado,  that  officer  was  directed  to  "notify  the 
claimants  that  they  should  furnish  amended  plat  and  field  notes  show- 
ing, in  accordance  with  existing  regulations,  the  intersections  with 
surveys  Nos.  356  A.,  377  A.,  376  A.,  and  749  Humboldt  lode  claim." 

It  appears  that  claimants  did  not  receive  notice  of  this  order. 

By  your  office  letter  of  November  6, 1894,  the  local  officers  at  Lead- 
ville were  directed  to  notify  the  claimants  and  allow  them  sixty  days 
within  which  to  file  plat  and  field  notes  of  an  amended  survey,  as 
required  by  said  letter  of  December  13,  1886,  to  the  U.  S.  surveyor- 
general,  or  show  cause  why  said  entry  should  not  be  held  for  cancella- 
tion, and,  again,  by  your  office  letter,  dated  March  16, 1895,  said  local 
officers  were  directed  to  allow  the  claimants  sixty  days  within  which 
to  file  said  amended  field  notes  of  survey  and  plat,  and  to  advise  said 
entryinen  that  in  event  of  their  failure  to  do  so,  their  said  entry  would, 
in  the  absence  of  appeal,  be  canceled  without  further  notice  to  them. 
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It  appears  that  all  of  the  claimants  were  notified  of  the  contents  of 
fiaid  letter  of  March  16, 1895,  by  registered  letters,  addressed  to  them; 
that  the  one  addressed  to  Metcalf  was  receipted  for,  but  that  the  others 
leere  returned  unclaimed. 

By  your  ofiBce  letter  of  July  18, 1895,  to  the  local  officers,  said  entry 
^was  held  for  cancellation,  subject  to  the  right  of  appeal.  In  that  letter 
it  was  said: 

Ooiisiderable  difficulty  has  been  experienced  in  getting  satisfactory  evidence  of 
service  upon  said  en  try  men. 

You  should,  if  possible,  asceiDain  the  present  post  office  address  of  each  of  these 
claimants,  and  notify  them  in  accordance  with  existing  regulations  of  the  reqaiie- 
nients  contained  in  said  letter  of  December  13,  1886,  and  that  in  case  of  their  failure 
<o  furnish  plat  and  field  notes  of  the  required  amended  survey,  within  sixty  days 
ii'om  date  of  notice  hereof,  or  to  take  an  appeal,  said  mineral  entry  No.  2401  wUl  be 
canceled  without  further  notice  from  this  office. 

August  29, 1895,  copies  of  this  decision  were  mailed,  registered,  from 
the  local  office  to  each  of  the  entrymen.  The  copies  addressed  to  Met- 
calf and  the  Humboldt  Mining  and  Smelting  Company  were  received 
by  them,  but  the  others  were  returned  unclaimed. 

These  facts  were  reported  to  your  office,  and  upon  the  further  reix>rt 
of  the  local  officers  that  no  action  had  been  taken  by  the  claimants,  said 
«utry  was  canceled  by  your  office  letter  of  November  30,  1895. 

On  March  20, 1896,  said  claimants  made  application  for  the  reinst^ite- 
snent  of  said  canceled  entry. 

On  March  30,  180G,  one  John  J.  McGowan,  by  his  attorney,  filed  a 
protest  against  the  reinstatement  of  said  entry,  alleging  a  relocation  of 
said  Quartzite  lode,  and  showing  by  a  copy  of  a  location  notice  that  the 
ground  had  been,  since  the  cancellation  of  said  entr^^,  relocated  as  the 
Oongress  lode. 

By  your  office  letter  of  April  25,  1896,  the  application  for  reinstate- 
ment was  denied. 

This  application  for  reinstatement  was  renewed  June  1,  1896,  and  a 
aeview  and  revocation  of  your  said  office  decision  of  April  25,  1896, 
requested,  but  by  your  office  decision  of  June  19, 1896,  the  uiotiou  for 
review  was  denied,  and  this  second  application  to  reinstate  dismissed. 

On  June  27,  1896,  the  entrymen  filed  a  motion  for  a  re- review  of  the 
^u5tion  of  your  office,  and  again  requested  that  the  action  of  your  office 
l>e  recalled  and  vacated. 

On  July  3, 1896,  counsel  for  the  said  John  J.  McQowan  filed  a  motion 
to  dismiss  the  motion  for  re-review. 

On  September  3, 1896,  your  office  reviewing  the  whole  case  reversed 
former  action,  and  said : 

The  motion  to  dismiss  is  overruled  and  the  motion  for  re-review  will  be  considered, 
as  said  motion  for  re-i*eview  presents  one  point  not  heretofore  considered  by  this 
•office. 

Without  discussing  all  the  specifications  of  error  in  said  motion  for  re-review  cited, 
lit  is  sufficient  to  say  that  th^  question  raised  upon  which  '.he  action  of  this  office 
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hinges  is  one  of  jurisdiction.  If  at  the  time  the  order  of  cancellation  was  made  thi9 
office  had  jurisdiction  and  anthority  of  law  to  make  the  order,  the  entry  cannot  in 
view  of  the  adverse  claim  of  McGowan  be  reinstated. 

If  however  said  order  was,  throngh  inadvertence  or  mistake,  nia<le  without  war- 
rant of  law,  then  and  in  that  case  it  never  was  operative,  or  of  any  force  in  fact,  bnit 
was  a  nullity  from  the  beginning.  It  appears  from  the  record  that  thirty-one  day» 
before  your  office  reported  that  no  action  had  been  taken  by  the  entrymen,  and^ 
forty-five  days  before  the  order  of  cancellntion  was  made,  entrymen  had  initiated 
proceedings  toward  compliance  with  the  order  for  an  amended  survey,  and  that  fonr 
days  prior  to  the  date  of  the  order  of  cancellation  the  required  survey  had  beeim 
commenced. 

Entrymen  in  taking  steps  toward  compliance  with  the  order  of  this  office  went  to 
the  right  place,  namely,  to  the  U.  S.  surveyor-general,  made  their  application  for 
the  amended  survey,  deposited  the  necessary  fees  for  office  work  and  obtained  the 
order  for  the  amended  survey,  all  in  apt  time,  and  more  than  twenty  days  prior  toi 
the  expiration  of  the  period  allowed  them  for  appeal. 

It  is  certain  that  if  this  had  been  known  at  this  office  at  the  time,  the  order  of^ 
cancellation  would  not  have  been  made.  If  the  U.  S.  surv^eyor-general  had  beenr 
required  to  report  prior  to  the  final  action  of  this  office,  these  record  facts  would 
have  been  before  me. 

The  U.  S.  surveyor-general  is  a  constituent  part  of  the  Department,  and  tho 
Department  must  take  cognizance  of  his  official  act«.  This  being  true,  the  fact^ 
that  the  entrymen  applied  to  him  in  apt  time  for  the  amended  survey,  and  that 
ho  in  his  official  capacity  issued  the  order  for  the  amended  survey,  precluded  thi» 
office  from  making  a  valid  order  of  cancellation. 

The  order  of  cancellation,  having  been  made  without  a  report  from  the  U-.  S^ 
snrveyor-general,  and  in  the  face  of  the  record  facts  in  relation  to  this  case,  was  a^ 
mistake  and  an  inadvertence,  was  made  without  jurisdiction  or  authority  of  law^ 
and  for  that  reason  never  was  of  any  force  or  effect. 

Said  order  of  cancellation  is  therefore  hereby  vacated  and  set  aside. 

Should  this  decision  become  final,  said  mineral  entry  No.  2401  will  be  approved  fo*^ 
patenting. 

From  this  decision  McGowaii  ba.s  appealed  to  the  Department. 

This  appeal  does  not  traverse  any  statement  of  fact  made  in  the 
decision  appealed  from,  and  the  eight  specifiations  of  error  maybe  sum- 
marized, in  the  language  of  the  appeal,  as  follows: 

In  view  of  the  above,  we  submit  that  the  Commissioner's  decision  was  renderedt 
without  authority  of  law,  and  even  had  the  Commissioner  jurisdiction  under  the- 
law  and  rules  of  practice  to  render  a  decision  upon  a  motion  for  re-review,  in  th© 
presence  of  appellants*  motion  to  dismiss,  said  decision  was  erroneous  in  every  con- 
clusion. Whert'fore  we  pray  that  the  decision  be  reversed,  and  that  the  parties  be^ 
left  to  settle  the  controversy  as  to  their  possessory  rights  before  a  proper  tnbunal,. 
viz.,  a  court  of  competent  jurisdiction,  as  provided  by  law. 

It  is  not  thought  necessary  in  this  case  to  discuss  the  question  of  the^ 
jurisdiction  of  your  office  to  render  the  decision  appealed  from,  for  it  i». 
not  material  whether  that  jurisdiction  be  affirmed  or  denied.  If 
affirmed,  it' results  that  the  proceedings  are  in  all  respects  regular 
under  the  rules  of  practice,  and  if  denied,  it  would  still  devolve  upoi^ 
the  Department  to  render  such  judgment  in  the  case  as  the  law  and 
equities  thereof  appear  to  warrant. 

The  case  comes  to  the  Department  upon  the  appeal  of  McGowan,  and 
by  thus  invoking  the  unquestioned  and  unquestionable  jurisdiction  of 
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tbe  Secretary  of  tlie  Interior,  he  avers  a  just  cause,  aud  must  stand  or 
fall  by  tbe  merits  of  tbe  case  as  sbown  by  tbe  wbole  record. 

It  is  believed  tbat  tbe  claimants  were  under  tbe  circumstances 
entitled  to  a  reinstatement  of  tbeir  entry. 

It  is  not  necessary  to  inquire  wbetber  tbey  received  legal  notice  of 
tbe  orders  emanating  from  your  office,  December  13,1886,  November  6, 

1894,  and  March  16, 1895,  respectively.  If  jurisdiction  of  the  parties 
was  acquired  under  any  of  those  orders,  the  right  of  tbe  government  to 
cancel  tbe  entry  for  noncompliance  with  the  requirements  thereof  was 
waived  by  the  issuance  of  tbe  aforesaid  subsequent  order  of  July  18, 

1895,  wherein  the  entrymen  were  given  sixty  days  from  notice  thereof 
to  furnish  plat  aud  field  notes  of  the  required  amended  survey.  The 
case  was  then  one  between  the  entrymen  and  the  government,  and  so 
far  as  tbe  present  controversy  is  concerned  its  status  is  tbe  same  as 
though  tbe  government's  proceedings  against  the  entrymen  had  been 
initiated  July  18,  1895. 

Claimants  were  not  served  with  notice  of  this  order  until  August  29, 

1895.  Within  the  time  allowed,  they  made  application  at  the  surveyor- 
general's  office,  and,  on  October  16, 1895,  tbat  officer,  at  tbe  instance 
and  request  of  said  entrymen,  issued  an  order  for  tbe  amended  survey 
required  by  your  office.  Tliis  order  was  issued  thirteen  days  before  the 
expiration  of  the  time  fixed  by  your  said  office  order  of  July  18,  1895. 
The  field  work  was  not  commenced  until  November  26,  1895,  and  the 
field  notes  were  not  approved  by  tbe  surveyor-general  until  April  3, 

1896,  but  when  tbe  entrymen  had  applied  for  and  obtained  the  order  of 
survey,  the  demands  of  the  government  bad  for  the  time  being  been 
satisfied,  and  the  subsequent  proceedings,  being  largely  under  the  con- 
trol of  officers  of  tbe  government,  laches  may  not  be  imputed  to  tbe 
entrymen  for  the  delay  in  making  and  approving  said  survey. 

Tbe  action  of  your  office  canceling  the  entry,  November  30, 1895, 
was  taken  without  a  report  from  the  office  of  the  surveyor-general,  and 
was  clearly  a  mistake,  on  account  of  which  tbe  clainmnts  should  not  be 
permitted  to  sutt'er. 

No  sufficient  reason  appears  for  departmental  interference  with  the 
action  of  your  office  in  the  premises,  and  the  decision  appealed  from  is 
affirmed. 

In  this  connection  it  is  thought  proper  to  call  the  attention  of  your 
office  to  tberaisapprebension  and  resulting  mistakes  which  have  appar- 
ently grown  out  of  a  lack  of  information  in  your  office  of  orders  issued 
and  action  taken  by  the  surveyor-general,  and  to  suggest  that  such 
procedure  be  adopted  as  will  preven^;  a  recurrence  thereof  in  future 
cases. 
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INDIAN  LAXDS-ACrr  OF  JANVART  11,   1880. 

Fred,  A.  Silver. 

The  right  to  make  a  second  homestead  entry  accorded  by  the  third  proviso  to  sec* 
tion  6,  act  of  January  14,  18^9,  extends  only  to  persons  whose  first  entry  was 
made  prior  to  said  act. 

The  case  of  Hertzke  r.  Henermond,  25  L.  D.,  82,  cited  and  followed. 

Secretary  Bliss  to  the  Commissioner  of  the  Oeneral  Land  Office,  May  13 j 
(W.  V.  D.)  1698.  '  (L.  L.  B.) 

June  20, 1889,  Fred.  A.  Silver  made  homestead  entry  for  the  NW.  J 
of  Sec.  30,  T.  3  N.,  R.  (54  W.,  Denver,  Colorado, which  was  canceled  on 
his  relinqaishment  January  29, 1892;  and  the  same  day  Christian  Boh- 
Under  made  homestead  entry  for  the  east  lialf  of  said  quarter  section 
and  lot  one  in  said  section  30. 

May  15, 1896,  Silver  applied  at  the  local  office  at  Crookstoii,  Minne- 
sota, to  make  homestead  entry  for  the  S.  ^  of  the  NW.  J  and  the  X W.  J 
of  the  SW.  J,  Sec.  22,  and  the  NE.  J  of'^the  SE.  i  and  lot  4,  Sec.  21, 
T.  149  N.,  K.  38  W.,  in  said  Crookston  land  district. 

This  application  purports  on  its  face  to  be  made  under  the  provisions 
of  the  act  of  January  14,  1889  (25  Stat.,  642),  but  the  applicant  in  his 
petition  to  be  allowed  to  make  the  entry,  asks  that  it  be  allowed  under 
the  act  of  March  2,  1889  (25  Stat.,  854). 

The  register  transmitted  this  application  to  your  office,  and  by  your 
office  decision  of  July  3, 1896,  the  application  was  denied;  from  which 
action  Silver  appealed. 

The  laud  involved  belonged  to  the  Red  Lake  band  of  the  Chippewa 
Indians  and  was  ceded  under  the  provisions  of  the  said  act  of  January 
14,  1889. 

The  third  proviso  to  the  sixth  section  of  said  Bct  is  as  follows: 

Provided,  That  any  person  who  has  not  heretofore  had  the  beneiit  of  the  home- 
stead or  pre-emption  law,  and  who  has  failed  from  any  cause  to  perfect  the  title  to 
a  tract  of  land  heretofore  entered  by  him  nnder  either  of  said  laws  may  make  a 
second  homestead  entry  under  the  proTisions  of  this  act.     (25  Stat.,  top  of  page  645.) 

The  use  of  the  word  "heretofore"  in  said  proviso  renders  construc- 
tion unnecessary  to  show  that  the  benefits  of  the  proviso  were  designed 
to  be  extended  to  those  entrymen  only  who  had  made  entry  prior  to  the 
passage  of  the  act. 

Without  here  deciding  whether  the  petitioner  conies  within  the 
remedy  of  the  act  of  March  2, 1889  (the  tract  applied  for  being  Chip- 
pewa land),  it  is  sufficient  to  say,  that  the  construction  placed  upon 
that  act  in  the  case  of  Hertzke  v.  Henermond  (25  L.  D.,  82),  still 
adhered  to,  would  prevent  the  allowance  of  his  application  thereunder. 

It  is  not  necessary  to  discuss  the  authority  of  his  attorney  to  act  in 
the  matter  of  his  appeal  from  your  office  decision,  nor  the  action  of 
your  predecessor  thereon,  for  the  application  must  be  denied. for  the 
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second  reason  assigned  in  your  said  office  decision,  namely,  that  the 
law  invoked  does  not  authorize  second  entries  where  the  first  entry  was 
made  subsequent  to  the  passage  of  the  act. 

With  his  appeal  Silver  forwarded  an  application  for  the  "repayment 
of  the  purchase  money  paid  on  entry  of  the  NW.  J  of  Sec.  30,  T.  3,  E. 
64,  as  per  certificate  ^o.  14342,  issued  at  Denver,  Colorado,  bearing 
date  the  20th  day  of  June,  1889." 

As  this  application  was  made  and  transmitted  subsequent  to  the 
decision  of  your  office,  and  so  was  not  considered  by  your  predecessor, 
it  is  herewith  returned  for  action  thereon  by  your  office. 

The  decision  of  your  office,  in  so  far  as  it  denies  the  right  of  Silver 
to  make  entry  of  the  land  applied  for,  is  affirmed. 


ARID  LANDS— RESERVOIR  SITE- WITHDRAWAL-ENTRY. 

Marius  Thoeup. 

The  act  of  Angnst  30.  1890,  repealed  the  act  of  October  2, 1888,  in  so  far  aa  eaid  act 
operated  to  create  a  general  withdrawal  of  lauds  susceptible  of  irrigation,  hence 
a  homestead  entry  of  lands  so  released  from  such  withdrawal,  made  at  a  time 
when  they  are  snbject  to  entry,  though  subsequently  included  within  the  limits 
of  a  reservoir  site,  may  be  carried  to  patent  irrespective  of  the  provisions  of  the 
act  of  March  3, 1891. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  13^ 

(W.V.D.)  1S98.  (C.J.G.) 

May  8, 1891,  Marius  Thorup  made  homestead  entry  for  the  E.  h  of  the 
KE.  i  Sec.  9,  and  the  W.  i  of  the  X  W.  J  Sec.  10,  T.  6  S.,  R.  42  E.,"  B.  M., 
Blackfoot,  Idaho. 

January  20,  1897,  this  Department,  upon  the  recommendation  of  the 
Director  of  the  United  States  Geological  Survey,  directed  that  certain 
lands,  inchiding  the  tract  described,  be  segregated  for  a  reservoir  site 
for  the  Fort  Hall  Indian  Reservation,  and  that  further  entries  or  filings 
on  the  lands  designated  be  refused  in  accordance  with  tlie  act  of 
October  2, 1888  (25  Stat.,  526),  as  amended  by  the  act  of  Angnst  30, 
1890  (20  Stat.,  391).  October  23, 1897,  Thorup  submitted  his  final  proof, 
upon  which  final  certificate  issued  the  same  day.  It  appears  from  said 
proof  that  he  established  actual  residence  on  the  land  in  question  in 
April,  1891.  He  was  therefore  an  actual  settler  on  said  land  at  the  date 
the  reservoir  site  was  located  and  selected,  which  was  in  September, 
1896. 

April  26, 1898,  your  oflBce  transmitted  Thorup's  final  papers  to  this 
Department,  with  request  to  be  advised  as  to  whether  or  not  his  entry 
should  be  approved  and  passed  to  patent.  Reference  was  made  in 
your  office  letter  of  transmittal  to  the  case  of  Margaret  D.  Gillis,  25  L. 
D.,  221. 
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In  the  departmental  decision  referred  to  by  your  office  Mrs.  (iillis 
was  shown  to  have  been  an  actual  settler  on  the  land  claimed  by  her 
not  only  at  the  date  of  the  location  of  the  reservoir  site,  but  a  bona  fide 
settler  and  occupant  prior  to  the  passage  of  the  act  of  October  2, 1888; 
hence  her  rights  thus  secured  were  not  impaired  by  the  subsequent 
withdrawal  of  the  land  for  a  reservoir  site,  as  said  laud  was  wholly 
excluded  from  reservoir  purposes  under  said  act.  Thorup,  however, 
made  actual  settlement  subsequently  to  the  passage  of  said  act. 

The  act  of  October  2,  1888,  contemplated  a  general  withdrawal, 
including 

all  the  lands  which  may  hereafter  be  designated  or  selected  ....  for  sites  for 
reservoirs,  ditches  or  canals  for  irrigation  purposes  and  all  the  lands  made  suscepti- 
ble of  irrigation  by  soch  reservoirs,  ditches  or  canals. 

Under  the  act  of  August  30,  1890,  reservoir  sites  theretofore  located 
and  selected  were  to  remain  segregated  and  reserved  from  entry  and 
settlement,  but  said  act  repealed  so  much  of  the  act  of  October  2, 1888, 
as  withdrew  from  entry,  settlement  and  occupation  *'  all  lands  made 
susceptible  of  irrigation  by  such  reservoirs,  ditches  or  cannls,"  and 
allowed  entry  for  and  settlement  upon  said  lands  'Mn  the  same  manner 
as  if  said  law  had  not  been  enacted."  The  act  of  March  3,  1891  (26 
Stat.,  1095),  further  restricted  reservoirs  to  only  so  much  land  as  might 
be  necessary  for  their  construction  and  maintenance; 

excluding  as  far  as  practicable  lands  occupied  by  actual  settlers  at  the  date  of  the 
location  of  said  reservoirs. 

It  is  suggested  in  your  office  letter  that  as  Thorup  was  an  actual  set- 
tler on  the  land  in  question  at  the  date  of  the  location  of  the  reservoir 
site,  said  laud  appears  to  have  been  excluded,  under  the  last  mentioned 
act,  from  the  site  of  the  reservoir  "8o  far  as  practicable."  This  is  true, 
but  such  disposition  of  Th()rui)'s  case  would  make  the  completion  of 
his  entry  for  this  land  contingent  upon  whether  or  not  said  land  shall 
be  found  actually  necessary  for  the  construction  and  maintenance  of 
said  reservoir.  It  will  be  observed  that  under  the  act  of  August  30, 
1890,  amending  the  act  of  October  2,  1888,  Thorup  made  his  entry  at 
a  time  when  the  land  was  subject  thereto;  and  the  land  embraced 
therein  was  from  such  time  segregated  from  the  public  domain  and 
excepted  from  the  subsequent  witiidrawal  for  reservoir  purposes. 
Hence,  under  said  act,  his  said  entry  should  be  ^'recognized  and  may 
be  perfected  in  the  same  manner  as  if  the  act  of  October  2, 1888,  had 
not  been  enacted."  Your  office  is  accordingly  advised  that  Thorup's 
entry  should  be  approved  and  passed  to  patent  without  reference  to 
the  contingency  provided  for  in  the  act  of  March  3, 1891. 
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MINING  CLAIM—PLACER— SURVEYED  LANT). 

Holmes  Placer. 

A  patent  for  a  placer  luiuiug  claim  sboulcl  describe  with  mathematical  acourary  the 
land  intended  to  be  conveyed  thereby;  and  where  such  a  degree  of  accuracy 
cannot  be  obtained  under  an  application  that  embraces  lands  theretofore  sur- 
veyed and  returned  in  irregular  sub-divisions  as  "lots,"  an  additional  survey 
will  be  required. 

Sec7'et4iry  Bliss  to  the  Commissioner  of  the  General  Land  Office^  Ma^  13^ 
(W.  V,  B.)  1898.  (P.  J.  C. 

It  appears  that  on  December  28, 1895,  Beujamiu  C.  Currier  et  al,  made 
luineral  eiitry  of  the  Holmes  placer  mining  claim,  Sacramento,  Cali- 
fornia,  land  district,  and  the  land  included  therein  was  described  as 
follows:  lot  No.  5,  the  W.  J  of  lot  1,  the  W.  i  of  the  E.  J  of  lot  1,  the 
W.  J  of  the  8E.  i  of  the  FE.  J,  and  the  W.  i  of  the  E.  J  of  the  SE.  i  of 
the  NE.  J,  Sec.  3,  T.  12  N.,  R.  10  E.,  M.  D.  M. 

The  township  had  been  surveyed  and  divided  into  legal  subdivisions, 
and  lot  1 — the  NE.  J  of  the  NE.  :J, — over  which  this  controversy  arises, 
was  originally  less  than  forty  aeres  and  was  returned  as  a  lot.  Since 
the  original  survey  a  part  of  it  has  been  patented  as  a  lode  claim,  which 
cuts  down  its  area  still  more. 

By  decision  of  September  4, 1896,  your  office  conceded  that  where 
placer  claims  are  located  on  surveyed  land,  and  they  are  made  to  con- 
form thereto,  there  is  no  necessity  for  a  survey  and  plat,  and  that  land 
thus  located  may  be  in  subdivisions  of  ten  acres.  It  was  said  therein 
that  the  practice  of  your  office  has  been  to  treat  as  legal  subdivisions 
portions  of  forty  acre  subdivisions  made  fractional  by  mineral  entries, 
and  designated  as  lots,  and  to  allow  placer  entries  therefor  without  plat 
and  survey,  but  that  no  warrant  is  found  for  the  entry  of  tracts  of  less 
than  ten  acres  by  legal  subdivisions  without  survey  or  plat,  except  in 
the  form  of  lots  5  that 

The  reason  for  this  holding  and  for  the  refusal  to  allow  entry  for  less  than  ten  acre 
tracts  (except  as  regularly  designated)  is  obvious. 

To  allow  entries  by  legal  subdivisions  (if  such  subdivisions  can  be  called  legal) 
would  be  to  dot  the  public  domain  (in  mineral  localities)  with  tracts  of  irregularly 
shaped  pieces  of  land  not  designated  by  any  series  of  *'lot^'  numbers,  or  by  mineral 
survey  numbers,  and  would  tend  to  confusion  and  perhai>s  to  mistakes  in  the  disposal 
of  the  public  lauds. 

On  the  other  hand,  if  these  tracts  are  surveyed  and  designated  by  a  mineral  sur- 
vey number,  their  locus  and  boundaries  are  fixed,  and  tbey  can  be  easily  found  and 
described. 

Another  objection  to  the  entry  by  (subdivisions  of  such  tracts,  for  instance  the 
N\V.  i  of  a  lot  containing  19.9  acres,  is  the  diflSculty  of  fixing  the  area  of  the  tract 
and  the  relative  areas  of  the  other  fractional  parts  of  the  lot. 

In  view  of  these  facts  I  am  of  the  opinion  that  tracts  of  land  containing  a  lest 
area  than  ten  acres  (unless  designated  by  the  surveyor-general  as  "lots")  and  frac- 
tional parts  of  lota  must  be  surveyed  and  platted  as  in  case  of  placer  claims  on  unsur* 
veyod  lands,  before  mineral  (placer)  entry  can  be  allowed  therefor. 
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In  the  case,  therefore^  uuder  conBideration,  you  will  notify  t)ie  claimants  that  they 
will  be  required  to  apply  to  the  U.  S.  surveyor-general  for  a  survey  of  the  tracts 
described  in  the  entry  as  follows,  to  wit:  W,  h  of  lot  1;  W.  |  of  E. i  of  lot  1. 

From  this  decision  the  claimants  have  appealed,  on  the  grounds  (1) 
tbat  it  pmctically  nullities  the  intent  of  the  mining  laws  as  far  as  they 
apply  to  the  location  and  patenting  of  lands  which  have  been  pre- 
viously surveyed  and  designated  as  lots;  (2)  that  your  said  office 
decision  would  impose  unnecessary  expense  and  hardship  on  placer 
mining  applicants,  and  (3)  that  it  is  opposed  to  public  policy  in  that  it 
discourages  tbe  private  ownership  and  improvement  of  mineral  lands. 

After  an  investigation  of  tbe  question  here  involved  it  is  believed 
that  tbe  ruling  of  your  office  is  correct. 

In  addition  to  the  reasons  given  in  your  office  decision  it  may  be  said 
that  in  many  township  surveys  there  are  fractional  parts  of  land  on  the 
north  and  west  sides  of  the  townships.  These  may  be  more  or  less  in 
area  than  the  regular,  or  normal,  legal  subdivisions.  When  this  occurs 
these  fractional  tracts  are  designated  as  "lots,"  and  given  a  number, 
together  with  the  exact  acreage  each  contains.  The  designation  of 
these  irregular  tracts  is  thereafter,  in  the  records  of  the  land  depart- 
ment, known  and  described  by  their  numbefs,  and  not  by  what  would 
be  ordinarily  their  legal  subdivision.  For  instance,  the  tract  involved 
is  technically  known  as  lot  1  of  section  3,  and  not  as  the  NE.  J  of  the 
NE.  |.  When  any  i)art  of  the  land  included  in  this  legal  designation 
is  disposed  of  by  the  government,  its  original  identity,  as.  to  area,  is 
lost.  The  surveyor  general,  in  such  cases,  changes  the  area  of  the 
original  lot  on  the  plats  in  his  office,  deducting  the  area  segregated, 
and  then  records  the  exact  acreage  remaining. 

A  lot  is  necessarily  an  abnormally  shaped  tract,  whether  made  by 
the  original  survey  or  caused  by  tlie  segregation  of  a  part  thereof  by  a 
mineral  entry.  Hence  to  attempt  to  describe  a  part  of  it  in  the  way 
that  one  would  describe  a  legal  subdivision,  as  is  done  in  the  case  at 
•bar,  would  necessarily  cause  confusion  in  the  records  as  well  as  the 
possibility  of  raising  doubt  as  to  the  exact  area  patented. 

The  uncertainty  of  this  sort  of  description  may  be  illustrated  in  this 
way:  the  description  in  the  case  at  bar  means,  i)ractically,  the  west 
three-fourths  of  lot  1.  There  are  no  monuments  in  connection  with  this 
entry  on  the  ground  by  which  its  identity  can  be  fixed,  and  the  legal 
subdivision  from  which  it  is  carved  out  being  less  than  forty  acres,  it 
is  not  improbable  that  if  patent  were  issued  with  this  description,  it 
might  be  insisted  upon  by  the  patentees,  or  their  assigns,  that  this 
description  was  intended  to  mean  the  west  three  fourths  of  the  actual 

m 

acreage  of  lot  1,  and  that  acreage  rather  than  a  division  by  cardinal 
points  was  contemplated.  In  the  case  at  bar  there  is  a  plat  of  the 
ground  prepared  by  the  applicants  which  shows  that  it  is  their  inten- 
tion to  make  the  segregation  by  cardinal  points,  so  that  in  this  ])articu- 
lar  case  such  a  question  might  not  be  raised.    But  this  plat  does  not 
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necessarily  become  a  part  of  the  records  of  the  office  of  the  surveyor- 
general;  hence  there  would  be  no  official  record  in  his  office  of  the  same. 

There  is  some  confusion  in  this  case  as  to  the  acreage.  For  instance, 
the  application  is  for  7i).20  acres.  Following  the  description  given  in 
the  notice  of  application,  in  the  published  notice,  and  on  those  posted 
both  on  the  land  and  in  the  local  office,  it  is  said  that  the  tract  contains 
80.46  acres,  while  in  the  register's  final  certificate  the  entry  is  of  79.80 
acres.  Whether  these  discrepancies  are  caused  by  reason  of  doubt  as 
to  the  acreage  in  lot  1,  does  not  appear,  as  the  area  of  each  tract 
included  in  the  entry  is  not  given  separately. 

It  is  conceived  to  be  the  duty  of  the  Department  in  issuing  a  patent 
to  describe  with  mathematical  accuracy  the  ground  conveyed.  It  is 
apparent  that  this  can  not  be  done  wnth  the  description  that  is  insisted 
upon  in  the  case  at  bar,  and  if  such  a  degree  of  accuracy  can  not  be 
obtained  without  an  additional  survey,  it  is  incumbent  on  the  applicant 
to  have  the  ground  so  described  as  that  its  situs  may  be  definitely  fixed. 

Your  office  juilgment  is  therefore  affirmed. 


ItAILROAD  GRANT-JOIXT  RESOLUTION  OF  MAY  31,  1870. 

CoRLis  V.  Northern  Pacific  R.  R.  Co.  (On  Review). 

The  joint  resolution  of  May  31,  1870,  while  making  a  new  grant  to  the  Northern 
Pacific  between  Portland  and  Puget  Sound,  and  enlarging  the  limits  aloog  the 
Cascade  branch  within  which  indemnity  might  be  taken,  did  not  make  a  new 
grant  for  said  branch,  hence,  as  to  lands  within  tl'O  place  limits  along  said  line 
their  status  under  the  grant  of  July  2,  1864,  must  determine  the  right  of  the 
company  thereto. 

The  departmental  decision  herein  of  August  28,  1896,  23  L.  D.,  265.  vacated. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  ISj 
(W.  V.  D.)  1S9S.  (G.  B.  G.)' 

This  is  a  motion  for  review  of  departmental  decision  of  August  28, 
1890  (23  L.  I).,  205),  in  tbe  case  of  John  H.  Corlis  r.  iS"orthern  Pacific 
Railroad  Company,  involving:  the  W.  J  of  the  SE.  J  and  lots  3  and  4  of 
Sec.  5,  T.  23  N.,  R.  5  E.,  Seattle  land  district,  Washington. 

The  land  in  controversy  is  within  the  place  limits  of  the  company's 
grant  for  what  is  known  as  the  Cascade  Branch  of  the  Northern  Pacific 
Railroad,  and  was  listed  by  the  company  on  September  21,  1888.  Tbe 
road  along  this  line  was  definitely  located  on  March  26, 1884. 

The  record  shows  that  one  Amos  Hurst  made  homestead  entry  of  this 
land  on  June  26,  1809,  which  entry  was  canceled  February  11,  1871. 

Subsequently,  to  wit,  on  January  27,  1894,  the  plaintiff  herein,  John 
H.  Corlis,  filed  his  application  to  make  a  homestead  entry  of  the  land, 
which  was  rejected  by  the  local  officers  for  conflict  with  the  grant  to 
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said  company.  Your  office  approved  the  action  of  the  local  officers,  but 
on  the  appeal  of  Gorlis  to  the  Department  the  decision  of  your  office 
^as  reversed,  and  it  was  here  held  that  the  tract  in  question  was 
excepted  from  the  company's  grant  and  subject  to  the  homestead  appli- 
cation of  Corlis. 
It  was  said  in  the  decision  under  review : 

III  detenuining  what  lands  were  passed  to  the  altered  wain  or  branch  line  as  pro- 
vided for  by  the  resolution  of  1870,  said  resolution  must  be  considered  in  the  nature 
of  a  new  grant,  and  that  only  such  lands  as  were  public  lauds  at  the  date  of  the  pas- 
sage of  said  resolution  were  intended  to  bo  granted  thereby. 

As  before  stated,  the  records  show  that  the  tract  here  involved  was  entered  under 
the  homestead  law  June  26,  1869,  which  entry  was  of  record  uncanceled  at  the  date 
of  the  passage  of  the  joint  resolution  of  May  31,  1870,  and  as  against  the  grant  made 
by  said  resolution  was  an  appropriation  of  the  laud.  I  must  therefore  reverse  your 
office  decision  and  hold  that  the  tract  here  in  question  was  excepted  from  the  com- 
pany's grant  on  account  of  its  branch  line,  and  is  subject  to  the  application  of 
Corlis. 

The  reasoning  of  the  decision  in  support  of  the  conclusion  reached 
was,  therefore,  substantially  that  the  joint  resolution  of  1870  (16  Stat., 
378)  was  in  the  nature  of  a  new  grant  to  the  company,  that  only  such 
lands  as  were  public  lands  at  the  date  of  the  passage  of  said  joint 
resolution  were  intended  to  be  granted  thereby,  that  at  that  date  the 
tract  in  controversy  was  embraced  in  the  homestead  entry  of  Hurst, 
and  therefore  excepted  from  the  grant.  This  being  so,  it  followed  that 
the  land  was  public  land,  and  subject  to  the  application  of  Corlis  when 
made. 

The  company's  motion  for  review  was  duly  entertained.  In  this 
motion  it  is  urged  that  the  decision  aforesaid  is  manifestly  erroneous, 
for  the  reason  that  the  company  took  the  lands  along  its  Cascade  Branch 
by  virtue  of  its  grant  of  July  2,  1864  (13  Stat.,  365),  and  not  under  the 
joint  resolution  of  1870. 

If  the  contention  of  the  company  in  this  behalf  is  sound,  it  would 
follow,  the  tract  in  controversy  being  free  both  at  the  date  of  the  grant 
and  the  definite  location  of  its  road,  that  it  passed  to  the  company 
under  its  grant,  and  the  decision  complained  of  can  not  stand. 

By  the  act  of  July  2, 1864,  a  grant  was  made  to  aid  in  the  construc- 
tion of  a  continuous  line  of  railroad — 

Beginning  at  a  point  on  Lake  Superior  in  the  State  of  Minnesota  or  Wisconsin, 
thence  westerly  by  the  most  eligible  route,  as  shall  be  determined  by  said  company, 
within  the  territory  of  the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of 
latitude  to  some  point  on  Puget  Sound,  with  a  branch  via  the  valley  of  the  Columbia 
Kiver  to  a  point  at  or  near  Portland  in  the  State  of  Oregon,  leaving  the  main  trunk 
line  at  the  most  suitable  place  not  more  than  three  hundred  miles  from  its  wentern 
terminus. 

The  joint  resolution  of  1870  provided,  among  other  things, — 

That  the  Northern  Pacific  Railroad  Company  be,  and  hereby  is,  authorized 

to  locate  and  construct,  under  the  xirovisions  and  with  the  -privileges,  grants, 
and  duties  provided  for  in  its  act  of  incorporation,  its  main  road  to  some  point  on 
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Pnget  8011  u(l,  via  the  valley  of  the  Columbia  river,  with  the  ri|i^ht  to  locate  and 
construct  its  branch  from  8(tme  convenient  poiat  on  its  main  trunk  line  acroM  the 
Cascade  Mountains  to  Pnget  Sonnd;  and  in  the  event  of  there  not  being  in  any  State 
or  Territory  in  which  said  main  line  or  brauoh  may  be  located,  at  the  time  of  the 
iiaul  location  thereof,  the  amount  of  lands  per  mile  granted  by  Congress  to  said 
company,  within  the  limits  prescribed  by  its  charter,  then  said  company  shall  be 
entitled,  under  tbe  directions  of  the  Secretary  of  the  Interior,  to  receive  so  many 
sections  of  land  belonging  to  the  United  States,  and  designated  by  odd  numbers,  in 
such  State  or  Territory,  within  ten  miles  on  each  side  of  said  road,  beyond  the  limits 
prescribed  in  said  charter,  as  will  make  up  such  deficiency,  on  said  main  lino  or 
branch,  except  mineral  and  other  lands  as  excepted  in  the  charter  of  said  company 
of  eighteen  hundred  and  sixty-four,  to  the  amount  of  the  lands  that  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers,  preempted,  or  otherwise 
disposed  of  subsequent  to  the  passage  of  the  act  of  July  two,  eighteen  hundreil  and 
sixty-four. 

The  effect  of  this  legislation  was  to  change  the  company'H  main  Hue 
to  the  valley  of  the  Columbia  river,  where  it  had  been  authorizeil  by 
*the  act  of  1864  to  locate  its  branch  Hue,  and  to  change  its  branch  line 
from  the  valley  of  the  Columbia  river  to  a  Hne  across  the  Cascade 
Mountains  where  it  had  been  authorized  by  the  act  of  1864  to  locate  its 
main  line.  Under  the  act  of  1804,  however,  one  line  was  to  stop  at  a 
point  on  Pnget  Sound  and  the  other  at  a  point  at  or  near  Portland, 
while  by  the  terms  of  the  joint  resolution  of  1870,  both  lines  were  to 
terminate  on  Puget  Sound.  For  that  part  of  the  main  line,  therefore, 
extending  from  the  original  Columbia  river  line  to  Puget  Sound,  there 
was  no  grant  of  lands  by  the  a<;t  of  1864,  but  the  joint  resolution  of 
1870  authorized  the  company  to  locate  and  construct  this  new  Hne 
''  under  the  provisions  and  with  the  privileges,  grants,  and  duties  pro- 
vided for  in  its  act  of  incorporation"  which  was  the  act  of  1864, 
Northern  Pacific  R.  B.  Co.  r.  Mcliae  (6  L.  D.,  4U0);  Uulted  States  r. 
Northern  Pacific  R.  R.  Co.  (152  IT.  S.,  295). 

So  far,  therefore,  as  said  joint  resolution  relates  to  that  part  of  the 
main  line  between  the  original  Columbia  river  line  and  Puget  Sound, 
it  conferred  a  new  and  additional  grant  on  the  company,  but  it  did  not 
make  a  new  grant  for  the  Cascade  Branch.  It  enlarged  the  limits 
within  which  deficiencies  for  losses  might  be  satisfied,  but  in  doing  so 
referred  to  such  enlarged  limits  as  "beyond  the  limits  prescribed^  by 
the  company's  "charter,"  being  the  act  of  1864.  This  was  a  distinct 
recognition  of  the  grant  of  1864  as  a  continuous  one,  and  precludes  the 
idea  of  a  new  grant  along  any  of  the  lines  authorized  by  that  act, 
except  as  to  the  enlarged  limits  to  satisfy  deficiencies. 

Moreover,  this  new  grant  of  indemnity-lands  was  in  terms  to  make 
up  deficiencies 

to  the  amount  of  the  lands  that  have  been  gran  ted ,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted,  or  otherwise  disposed  of  subsequent  to  the  passage 
of  the  act  of  July  two,  eighteen  hundred  and  sixty-four, 

thus  recognizing  the  continued  existence  of  that  grant  and  making 
further  provision  for  its  fruition. 
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lu  the  case  of  Spaulding  i\  Northern  Pacific  Eailroad  Gouipauy  (21 
L.  D.j  57),  it  was  held  (syllabus) : 

At  Portland,  Oregon,  the  Northern  Pacific  has  two  grants,  the  first  for  the  lino 
eastward,  under  the  act  of  1864,  and  the  second  northward,  under  the  joint  resolu- 
tion of  1870,  and,  so  far  as  the  limits  of  the  grant  east  of  said  city  overlaps  the 
subsequent  grant,  the  latter  must  fail;  and,  as  the  road  at  such  poiut  eastward  is 
unconstrncted,  and  the  grant  therefore  forfeited  by  the  act  of  September  29,  1890, 
the  lands  so  released  from  said  grant  do  not  inure  to  the  later  grant,  but  are  subject 
to  disposal  under  the  provisions  of  said  forft-iture  act. 

The  main  line  of  said  road  down  the  valley  of  the  Columbia  liver  was 
uever  built,  and  the  question  in  the  Spaulding  case  was,  whether  cer- 
tain lands  within  the  overlapping  limits  of  the  company's  grant  on 
account  of  the  original  Columbia  river  line  and  the  grant  on  account  of 
the  line  running  north  to  Puget  Sound,  passed  to  the  company  on 
account  of  said  last  named  line  by  virtue  of  the  joint  resolution  of  1870, 
or  whether  they  were  granted  to  the  company  by  the  act  of  1864  on. 
account  of  said  branch  line,  and,  therefore,  forfeited  to  the  United 
States  by  the  act  of  September  29, 1800  (26  Stat.,  496). 

It  was  held,  as  has  been  seen,  that  these  lands  came  within  the  pro- 
visions of  the  forfeiture  act  (supra).  To  reach  this  conclusion  it  was 
necessary  to  hold,  and  was  held,  that  these  lands  were  granted  to  the 
company  by  the  act  of  1864,  and  were  therefore  not  subject  to  the 
operation  of  the  joint  resolution  of  1870. 

This  ruling  is  not  in  harmony  with  the  ruling  in  the  case  at  bar.  If 
the  company  took  its  grant  within  the  limits  of  the  original  Columbia 
river  line  by  the  act  of  1864,  there  would  seem  to  be  no  reason  for 
applying  a  different  rule  to  the  Cascade  Mountain  line. 

If  it  be  suggested  that  it  may  be  conceded  that  the  company  took 
the  lands  along  its  Cascade  Branch  under  the  grant  of  1864,  and  that 
still  by  the  joint  resolution  of  1870  a  new  condition  was  imposed 
excepting  from  the  grant  those  lands  disposed  of  between  the  passage 
of  the  act  of  1864  and  the  joint  resolution  of  1870,  the  answer  Is  that 
said  joint  resolution  does  not  simply  except  lands  disposed  of  between 
the  passage  of  the  act  of  1864  and  the  joint  resolution  of  1870,  in  the 
sense  that  the  status  at  the  date  of  the  joint  resolution  shall  be  con- 
trolling, but  provides  that 

in  the  event  of  there  not  beini;  .  .  .  ,  atthe  time  of  the  final  location  thereof,  the  amount 
of  lands  per  mile  granted  by  CongresH  to  said  company,  within  the  limits  prescribed 
by  it8  charter  [evidently  meaning  the  act  of  1864],  ....  then  said  company  shall 
be  entitled  ....  to  receive  so  many  sections  ....  as  will  make  up  such  deticiency, 
on  said  main  line  or  branch,  to  the  amount  of  lands  that  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  pre-empted,  or  otherwise  disponed  of  sub- 
sequent to  the  passage  of  the  act  of  Jul  if  two,  eighteen  hundred  and  sixty-four. 

The  language,  "subsequent  to  the  passage  of  the  act  of  July  two, 
eighteen  hundred  and  sixty- four"  should  be  read  in  connection  with 
the  words  ''at  the  time  of  the  final  location  thereof."  When  so  read 
together  it  is  clear  that  Congress  intended  that  if  it  were  found  at  the 
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time  of  the  final  location  of  the  main  or  branch  line  any  lands  within 
the  primary  limits  of  the  original  grant  were  embraced  in  any  subsist- 
ing disposition  thereof  of  the  character  named,  made  since  the  act  of 
1864,  the  company  would  be  entitled  to  take  indemnity  therefor,  within 
the  enlarged  limits. 

These  views  are  not  at  variance  with  the  ruling  of  the  8U])reme  court 
in  the  case  of  the  United  States  v.  Northern  Pacific  Eailroad  Company 
(152  U.  S.,  284),  relied  on  in  the  decision  under  review  in  support  of  the 
conclusion  reached  therein.    In  that  case  it  was  said: 

By  the  resolution  of  1870  it  was  declared  that  if  at  the  time  of  the  final  location 
of  the  company's  main  line  or  branch  there  were  not  enough  lauds  per  mile  within 
the  proscribed  limits,  the  deticienc^*  could  be  supplied  from  lands  within  ten  miles 
beyond  those  limits,  other  than  mineral  and  other  lands  as  excepted  in  the  charter 
of  the  company  '  to  the  amount  of  the  lands  that  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  preempted  or  otherwise  disposed  of  subsequent  to 
the  passage  of  the  act  of  July  2,  1864.'  It  is  therefore  clear  that  no  public  land  dis- 
posed of  after  the  passage  of  the  act  of  July,  1864,  was  intended  to  be  embraced  in 
the  grant  of  May  31,  1870. 

The  lands  involved  in  the  ease  then  before  the  court  were  along  that 
portion  of  the  road  between  the  original  Columbia  river  line  and  Puget 
Sound,  and,  were  therefore  not  embraced  in  the  grant  of  1864,  but  were 
embraced  in  the  grant  of  May  31, 1870,  made  by  the  resolution  of  that 
date.    In  that  case  the  court  also  said  at  page  208 : 

The  lauds  in  question  had  been 'disposed  of  by  the  United  States  prior  to  the 
passage  of  the  joiut  resolution  of  May  31,  1870,  namely,  by  the  act  of  May  4,  1870, 
granting  lands  to  the  Oregon  Central  Railroad  Company  in  aid  of  the  construction 
of  its  road,  and  as  they  were  embraced  by  the  latter  grant  and  irct*e  not  included  in 
any  other  grant  then  existing y  they  were  not  public  lands  within  the  meaning  of  the 
grant  of  May  31,  1870,  to  the  Northern  Pacitic  Railroad  Company,  and  were  conse- 
quentl3'  excepted  out  of  that  grant  as  having  been  i)reviously  disposed  of  by  the 
United  States. 

The  supreme  court,  therefore,  when  it  said  "  that  no  public  land  dis- 
posed of  after  the  passage  of  the  act  of  July,  1864,  wa^  intended  to  be 
embraced  in  the  grant  of  May  31,  1870,"  was  not  speaking  of  lands 
theretofore  granted  by  the  act  of  1804,  but  of  lands  of  which  there  had 
been  no  antecedent  grant  to  this  comx)any. 

The  better  opinion  is  that  the  decision  under  review  is  not  sound. 
This  land  was  granted  to  the  company  by  the  act  of  1864,  was  free 
from  adverse  claim  at  the  date  of  definite  location  and  passed  to  the 
company  at  that  date. 

This  case  arose  niK)n  an  application  presented  by  Gorlis  to  make 
homestead  entry  of  the  land,  all  rights  under  which  he  has  since  relin- 
quished, as  evidenced  by  the  paper  forwarded  with  your  letter  of  April 
9, 1898.  It  nevertheless  reniains  the  duty  of  this  Department  to  adjust 
the  grant  and  determine  which  of  the  lands  within  the  limits  i>assed 
thereby,  and  for  this  reason  the  motion  has  been  considered  notwith- 
standing the  withdrawal  by  Corlis  of  his  application. 

The  decision  herein  of  August  28,  1896,  supra^  is  vacated,  and  the 
company's  listing  of  the  tract  will  be  approved,  if  otherwise  regular. 
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CIRCULAR  IN  RELATION  TO  FEES  FOR  REDUCING  TESTIMONY  TO 

AVRITING,  ETC. 

DbPART^IENT  of  THE  INTERIOR, 

General  Land  Office, 
Washington^  D.  C,  A'pril  22^  1898. 
To  Registers  and  Receivers: 

Gentlemen:  Your  attentioD  is  called  to  the  following  provisions  of 
law: 

Registers  and  receivers  are  allowed,  Jointly,  at  the  rate  of  fifteen  cents  per  hundred 
words  for  testimony  rednced  by  them  to  writing  for  claimants  in  establishing  pre- 
emption and  homestead  rights.     (Sec.  2238,  snhdf  vision  10,  R.  S.) 

A  like  fee  as  provided  in  the  preceding  subdivision,  when  such  writing  is  done  in 
the  land  office  in  establishing  claims  for  mineral  lands.  (Sec  2238,  subdivision 
11,  R.  S.) 

Registers  and  receivers  in  California,  Oregon,  Washington,  Nevada,  Colorado, 
Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and  Montana,  are  each  entitled  to 
collect  and  receive  fifty  per  centum  on  fees  and  commissions  provided  for  in  the  first, 
third,  and  tenth  subdivisions  of  this  section.     (Sec.  2238,  subdivision  12,  R.  S.) 

The  register  for  any  consolidated  land  district,  in  addition  to  the  fees  now  allowed 
by  law,  shall  be  entitled  to  charge  and  receive  for  making  transcripts  for  individuals 
or  furnishing  any  other  record  iuformation  respecting  public  lands  or  land  titles  in 
his  consolidated  land  district,  such  fees  as  are  properly  authorized  by  the  tariff  exist- 
ing in  the  local  courts  of  bis  district,  and  the  receiver  shnll  receive  his  equal  share 
of  such  fees,  and  it  shall  be  his  duty  to  aid  thb  register  in  the  preparation  of  the 
transcript  or  giving  the  desired  record  information.     (Sec.  2239,  R.  8.) 

The  register  and  receiver  shall  be  entitled  to  the  same  fees  for  examining  and 
approving  testimony  given  before  the  judge  or  clerk  of  a  court  in  final  homestead 
cases  as  are  now  allowed  by  law  for  taking  the  same.  (Act  of  Congress  approved 
March  3, 1877,  19  Stats.,  403.) 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  subdi- 
visions, section  2238,  R.  S.,  above  mentioned. 

Under  the  timber  and  stone  laud  act  of  June  3,  1878,  as  amended  by 
the  act  of  August  4, 1892,  registers  and  receivers  are  entitled  jointly  to 
a  fee  of  fifteen  cents  or  twenty-two  and  one-half  cents  per  hundred 
words,  as  fixed  by  subdivisions  ten  and  twelve  respectively  of  section 
2238,  R.  S.,  for  testimony  reduced  to  writing  for  claimants. 

Section  1,  act  of  March  3, 1891,  provides  as  follows: 

And  registers  and  receivers  shall  be  allowed  the  same  fees  and  compensation  for 
final  proofs  in  timber-culture  entries  as  are  now  allowed  by  law  in  homestead  entries. 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  subdi- 
visions, section  2238,  R.  S.,  and  act  of  March  3, 1877,  which,  by  the  act 
of  March  3,  1891,  are  made  general  and  applied  in  all  cases  where 
similar  services  are  rendered  by  registers  and  receivers;  that  is,  for 
reducing  testimony  to  writing  and  examining  and  approving  testimony, 
both  in  commuted  and  non-commuted  homestead  and  timber-culture 
final  proofs. 
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Your  attention  is  called'  to  tbe  following  act  of  Congress  approved 
March  3,  1883 : 

AN  ACT  in  relation  to  certain  fees  allowed  registers  and  rcoeirere. 

Se  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United  States  of  America 
in  Contjress  assenihJed,  That  tlie  fees  allowed  legisters  and  receivers  for  testimony 
reduced  liy  them  to  writiug  for  claimantB  in  establisluDg  pre-emption  and  homestead 
rights  and  mineral  entries,  and  in  contested  cases,  shall  not  he  considered  or  taken 
into  account  in  determining  the  maximum  of  comx>ensation  of  said  officers. 

Sec.  2.  That  registers  and  receivers  shall,  upon  application,  furnish  plats  or  dia- 
grams of  townships  in  their  respective  districts  showing  what  lands  are  vacant  and 
what  lands  are  taken,  and  shall  he  allowed  to  receive  compensation  therefor  from 
the  party  obtaining  said  ^ilats  or  diagrams  at  such  rates  as  may  be  prescribed  by  the 
Commisnioner  of  the  General  Land  Oftice,  and  said  officer  shall,  npoii  application  by 
the  proper  State  or  Territoilal  authorities,  furnish,  for  the  purpose  of  taxation,  a 
list  of  lands  sold  in  their  respective  districts,  together  with  the  names  of  the  pur- 
chasers, and  shall  be  allowed  to  receive  compensation  for  the  same  not  to  exceed  ten 
cents  per  entry;  and  the  sums  thus  received  for  plats  and  lists  shall  not  be  consid- 
ered or  taken  into  account  in  determining  the  maximum  of  compensation  of  said 
officers. 

Your  attention  is  also  called  to  the  following  extract  from  the  act 
making  appropriations  for  sundry  civil  expenses  of  the  (ioveniment  for 
the  fiscal  year  ending  June  30,  1887,  approved  August  4,  1886  (24 
Stats.,  239). 

All  fees  collected  by  registers  and  receivers,  trom  any  source  whatever,  which 
would  increase  their  salaries  beyond  three  thuusand  dollars  each  year,  shall  be  cov- 
ered into  the  Treasury,  except  only  so  much  as  may  be  necessary  to  pay  actual  co8t 
of  clerical  services  employed  exclusively,  in  contested  cases,  and  they  shall  report 
quarterly,  under  oath,  of  all  expenditures  for  such  clerical  services,  with  vouchers 
therefor. 

In  accordance  with  the  act  of  Congress,  as  quoted,  receivers  will 
deposit  U)  the  credit  of  the  Treasurer  of  the  United  States  all  moneys 
received  for  reducing  testimony  to  writing,  and  all  other  fees  which  by 
the  act  of  March  3,  1883,  were  authorized  to  be  retained  by  registers 
iind  receivers  (except  the  amount  payable  for  clerk  hire,  in  accordance 
with  the  terms  of  th(^  law),  as  other  public  moneys  of  the  United  States 
received  from  fees  and  commissions  are  deposited.  The  First  Comp- 
troller of  the  Treasury  in  a  decision  (in  case  of  Lambert,  receiver  at 
Pueblo,  Colorado),  dated  July  14, 1891,  and  reaffirmed  by  letter  of  Sep- 
tember 21, 1891,  held  that  no  other  fees  can  be  legally  appropriated  to  the 
payment  of  contest  clerks  than  those  which  hare  been  received  for  reducing 
testimony  to  icriting  in  contest  cases,  and  that  the  measure  of  compensa- 
tion to  a  clerk  eini>loyed  in  any  contest  must  be  liuiited  to  the  amount 
of  the  fee  deposited  for  reducing  testimony  to  writing  in  that  particu- 
lar contest.  All  such  fees  will  be  reported  in  detail  on  the  receiver's 
monthly  detailed  account-current  thereof  (Form  4-14G),  and  accounted 
for  in  their  monthly  and  quarterly  accounts.  But  fees  not  earned  (that 
is,  deposits  made  for  services  to  be  rendered),  are  not  to  be  deposited  to  the 
credit  of  the  United  States,  but  to  the  credit  of  the  receiver  and  accounted 
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for  in  his  account  of  unearned  fees  and  unofficial  moneys  [section  2234^ 
B,  S.^  a^  amended  by  the  act  approved  January  27^  1898). 

The  register's  cancellation  fee  of  one  dollar,  authorized  by  the  act  of 
May  14,  1880  (modified  by  act  of  August  4,  188G),  will  be  paid  to  the 
receiver,  who  will  deposit  it  as  other  unearned  fees  and  when  the  entry 
is  cancelled  and  the  notice  given  he  will  deposit  the  same  to  the  credit 
of  the  United  States  as  in  the  case  of  other  fees  earned.  This  fee  of 
one  dollar  is  exclusively  a  register's  fee,  of  which  the  receiver  is  entitled 
to  no  portion  in  making  up  the  maximum  comx)ensation  of  registers  and 
receivers.  Should  the  cancellation  not  take  place,  and  no  notice  be 
given,  the  fee  is  to  be  returned  to  the  depositor. 

In  computing  the  fees  for  reducing  testimony  to  writing,  only  the 
words  actually  written  by  registers  and  receivers,  or  persons  in  their 
emi>loy,  must  be  charged  for  at  the  rates  allowed  by  paragraphs  10, 11, 
and  12,  of  section  2238,  R.  S.,  and  no  charge  is  to  be  made  for  the 
printed  words.  The  wonls  actually  written  must  be  counted  and 
charged  for,  and  there  can  be  no  uniform  fee  of  a  specified  sum  appli- 
cable to  every  case  of  the  same  class  of  entries;  that  is,  registers  and 
receivers  can  not  fix  the  fee  at  one  dollar  or  more  for  each  pre-emption, 
final  homestead,  or  mineral  entry. 

Under  the  second  section  of  the  act  of  March  3,  1883,  authorizing  a 
charge  to  be  made  for  plats  or  diagrams,  the  fees  for  the  same  are 
hereby  fixed  as  follows : 

For  a  diagram  showing  entries  only $L  00 

For  ji  townsliip  plat  showing  entries,  names  of  claimants,  and  character  of 

entry   2.00 

For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry, 

and  number 3.00 

For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry, 

number  and  date  of  tiling  or  entry;  together  with  topography,  etc 4.00 

In  no  case  are  fees  to  be  charged  for  examining  and  approving  testi- 
mony given  before  the  judge  or  clerk  of  a  court  except  in  commuted  or 
non-commuted  homestead  and  timber- culture  final  proofs. 

The  attention  of  registers  and  receivers  is  called  to  section  2242,  li.  S., 
which  is  as  follows : 

Xo  register  or  receiver  shall  receive  any  compensation  out  of  the  Treasury  for 
past  services  who  has  charged  or  received  illegal  fees;  and  on  satisfactory  proof 
that  either  of  such  officers  has  charged  or  received  fees  or  other  rewards  not  author- 
ized by  law,  he  shall  be  forthwith  removed  from  office. 

You  will  be  held  to  a  strict  compliance  with  the  laws  and  regulations 
relating  to  the  matter  of  fees  in  all  cases. 

Registers  of  land  oftices  have  no  right  officially  to  receive  any  moneys 
whatever  except  such  as  are  paid  to  them  by  receivers  as  salary,  fees, 
and  commissions.  Should  any  money  be  forwarded  to  the  register  or 
paid  to  him,  he  will  at  once  pay  over  the  same  to  the  receiver;  and 
where  parties  address  the  register  as  to  the  cost  of  any  service  required, 
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he  will  refer  the  matter  to  the  receiver  for  answer,  as  the  latter  is  tbe 
proper  officer  to  receive  all  public  moneys. 

In  order  to  secure  uniformity  in  the  preparation  of  accounts  of  receiv- 
ers relative  to  moneys  received  for  reducing  testimony  to  writing,  and 
for  clerical  services  rendered  exclusively  in  contest  cases  under  the  act 
of  August  4, 1886,  the  following  method  will  be  observed: 

lieceivers  will  credit  the  United  States  in  their  accounts  as  receivers 
with  tbe  gross  amount  of  all  fees  earned,  except  such  sums  as  are  paid 
by  them  for  clerk  hire  exclusively  in  contest  cases,  which  sums  must  be 
deducted  from  the  gross  proceeds  received,  and  should  not  be  incladed 
in  the  amounts  so  credited.  They  will  also  debit  the  United  States  with 
the  deposits  of  such  receipts  exclusive  of  the  amounts  for  clerk  bire 
referred  to  above.  In  the  special  disbursing  accounts  for  clerical  service 
exclusively  in  contest  cases,  they  will  credit  the  United  States  with  the 
total  amounts  received  from  contestants  in  contest  cases,  and  debit  the 
United  States  with  the  amount  paid  for  clerk  hire  in  such  cases  and  also 
debit  tbe  United  States  with  balance,  if  any,  deposited  with  the  U.  S. 
Treasurer,  supporting  tbe  account  with  sworn  statements  and  proper 
vouchers.    This  account  should  exactly  balance. 

Tbe  excess  of  receipts  from  fees  over  the  expenses  of  clerical  services 
must  be  reported  in  the  receiver's  weekly  statements,  monthly  fee 
statements,  and  in  their  quarterly  and  monthly  accounts-current. 

Receivers  will  also  report  in  detail  on  their  receiver's  monthly  state- 
ments (Form  4-14G)  all  cancellation  fees  earned  and  all  receipts  for 
reducing  testimony  to  writing,  and  also  enter  on  tbe  same  the  exi)ense» 
incurred  for  clerical  service. 

Whenever  money  is  received  from  a  party  in  payment  of  fees,  the 
receipt  thereof  should  be  dulj^  acknowledged.  It  is  therefore  directed 
that  in  cases  where  testimony,  in  establishing  a  pre-emption,  homestead, 
or  mineral  claim,  or  tbe  right  to  enter  land  as  being  valuable  chiefly  for 
timber  or  stone  but  unfit  for  cultivation  under  the  act  of  June  3, 1878, 
has  been  submitted  and  an  entry  or  location  is  allowed  or  final  home- 
stead papers  issued  on  such  testimony,  and  also  where  a  fee  is  paid  for 
allowing  entries  under  the  timber-lands  act  of  June  3, 1878,  the  receiver 
shall  indorse  on  both  the  original  and  duplicate  receipt,  or  certificate  of 
location  where  there  is  no  receipt  in  the  case,  an  acknowledgment  of 
the  amount  of  fees  received  for  reducing  testimony  to  writing,  examining 
and  approving  the  same,  or  other  special  account  as  the  case  may  be: 
and  that  in  contested  cases  where  testimony  i^  taken,  as  also  in  cases 
where  transcripts  of  records  are  furnished  under  section  2230,  R.  S.,  or 
fees  received  under  the  act  of  March  3,  1883,  he  shall  issue  a  receipt 
for  the  money  to  any  party  paying  the  same  (it  being  the  duty  of  the 
receiver  to  receive  and  receipt  for  the  money  in  every  case),  but  no 
duplicate  of  tbe  special  receipt  so  issued  need  be  transmitted  to  this 
office. 

This  circular  is  designed  to  take  the  place  of  circulars  "M,"  of  July 
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20,  1883  (2  L.  D.,  6G2) ;  August  18,  1886  (5  L.  D.,  5(>9) ;  November  6, 

18S6  (5  L.  D.,  245);  March  15,  1887  (5  L.  D.,  577),  and  November  12, 

1801. 

BiNGEB  Hermann, 

Commissioner. 
Approved : 

C.  K.  Bliss, 

Secretary, 


FINAL  PKOOF-EQUITABLE  ACTION. 

John  A.  Ball. 

a  homesteader  who  is  unable,  through  poverty  and  sickness,  to  submit  formal  final 
proof,  or  to  execute  his  final  affidavit  in  the  land  district  where  the  laud  is  situ- 
ated, may  be  permitted  to  file  such  affidavit,  made  before  a  judji;e  or  clerk  of  a 
court  of  record, -with  a  view  to  the  issuance  of  final  certificate  and  equitable 
action  thereon,  it  appealing  from  the  evidence  in  a  contest  against  said  entry, 
and  otherwise,  that  he  has  in  fact  earned  a  patent  to  the  laud. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  16, 
(W.  Y.  D.)  1S98,  '      (L.  L.  B.) 

The  appeal  of  John  A.  Ball  from  your  office  decision  of  October  8, 
1806,  allowing  him  sixty  days  in  which  '^  to  take  the  necessary  steps 
toward  making  final  proof"  on  his  homestead  entry  for  the  SW.  J  of 
the  NB.  :J,  Sec.  4,  T.  6  S.,  E.  10  E.,  lluntsville,  Alabama,  is  here  and 
has  been  examined. 

Ball  made  his  entry  August  2,  1887,  resided  upon,  cultivated  and 
improved  the  land  until  the  latter  part  of  1801,  and  in  December  of  that 
year  advertised  to  make  final  proof  on  January  28,  1802.  At  the  time 
he  advertised  to  make  final  proof  he  was,  and  has  ever  since  remained, 
an  inmate  of  the  Soldiers'  Home  in  the  city  of  Washington,  D.  C,  he 
having  been  a  Union  soldier  and  entitled  to  a  credit  of  three  years  on 
his  residence  and  cultivation  by  reason  of  his  military  service  in  the 
war  of  the  rebellion. 

The  record  shows  that  at  the  time  Ball  advertised  to  make  final 
proof  he  was  unable,  by  reason  of  sickness  and  poverty,  to  appear  at 
the  place  fixed  by  the  published  notice  for  taking  the  same,  and  it  was 
his  intention  to  take  the  testimony  of  his  two  witnesses  at  the  time  and 
place  so  fixed  and  have  his  own  testimony  and  final  affidavit  taken 
before  some  officer  in  this  city.  Between  the  date  of  tlie  notice  and 
the  time  fixed  therein  for  taking  the  proof,  he  informed  his  agent  (one 
of  his  neighbors  in  Alabama)  of  his  said  intention,  who,  it  seems,  was 
advised  that  Ball's  presence  was  necessary  at  the  taking  of  the  proof, 
and  being  informed  that  it  was  impossible  for  Ball  to  be  present,  he 
instructed  the  witnesses  that  their  attendance  would  not  be  required. 
For  this  reason  his  final  proof  was  not  taken. 

June  28, 1804,  William  N.  Kirby  filed  an  affidavit  of  contest  against 
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Ball's  entry,  charging  abandonment  for  more  than  six  months.  Testi- 
mony was  taken  according  to  the  published  notice,  the  defendant  mak- 
ing default.  The  local  oflBcers  recommended  that  the  entry  be  canceled, 
the  proof  showing  that  Bali  had  abandoned  the  land  and  left  the  conn- 
try  more  than  three  years  prior  to  the  date  of  the  contest. 

Ball  was  notified  of  the  action  of  the  local  office,  and  he  appealed; 
whereupon,  by  your  office  letter  of  March  19,  1895,  the  action  of  the 
local  office  was  reversed  and  the  contest  dismissed,  said  letter  finding 
that,  including  the  credit  he  was  entitled  to  for  military  service,  he  had, 
at  the  date  of  the  contest,  fully  complied  with  the  law  as  to  residence, 
cultivation,  and  improvements,  and  had  *' earned  his  patent.-'  The  con- 
testant did  not  appeal  from  this  action  of  your  predecessor,  and  the 
case  was  finally  closed  by  your  office  letter  "H"  June  17, 1895. 

November  12,  1895,  final  proof  not  having  been  submitted,  and  more 
than  seven  years  having  elapsed  since  the  date  of  his  entry,  the  local 
office  reported  the  entry  for  cancellation  for  failnre  to  make  final  proof 
within  the  lifetime  of  the  entry.  Accompanying  this  rei)ort  was  the 
affidavit  of  Ball  showing  his  former  attempt  to  submit  his  proof,  and 
showing  also  that  it  has  been  impossible  for  him  to  go  to  Alabama  to 
attend  to  it  himself  and  that  he  is  and  has  been  for  a  long  time  nnable 
to  leave  his  bed  except  at  short  intervals,  that  he  has  no  money  and  no 
way  of  getting  any  to  pay  the  expense  of  publication  and  fees  for  tak- 
ing the  testimony  of  his  final  proof  witnesses,  etc. 

By  your  office  letter  of  January  25, 1896,  he  was  advised  that  pi-oof  of 
residence  and  cultivation  required  by  the  homestead  law  must  be  sub- 
mitted after  due  publication  of  notice,  and  he  was  allowed  sixty  days 
in  which  to  submit  the  same. 

August  25th  following,  he  filed  in  your  office  the  affidavits  of  three 
of  his  homestead  neighbors,  sworn  to  March  10, 1896,  all  of  them  alleg- 
ing his  residence  and  cultivation  of  his  claim  for  three  and  one-half 
years  subsequent  to  his  entry. 

This  proof  was  rejected  by  your  office,  and  he  was  advised  that  he 
must  proceed  as  heretofore  directed,  but  that  he  might  submit  his  own 
final  proof  testimony  and  final  affidavit  before  some  judge  or  clerk  of 
a  court  of  record  here  in  Washington,  naming  him  in  his  final  proof 
notice,  and  allowing  him  sixty  days  in  which  to  take  the  necessary  steps 
in  tliis  direction.  Being  unable  to  comi)ly  with  this  letter,  he  has 
appealed,  and  now  asks  that  his  entry  may  be  referred  to  the  Board 
of  Equitable  Adjudication  for  confirmation. 

Sucli,  in  brief,  is  the  situation  of  this  unfortunate  claimant,  now 
appealing  to  the  e(iuity  side  of  this  Department  for  relief. 

After  careful  research  no  paiHillel  case  is  found  in  any  of  the  reported 
departmental  decisions,  nor  is  it  thought  that  any  of  the  rules  (thus 
far  established)  pertaining  to  the  Board  of  Equitable  Adjudication 
make  express  provision  for  exactly  such  a  case.  It  is  possible,  even 
probable,  that  of  the  hundreds  of  thousands  of  entrynien  whose  claims 
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have  been  adjudicated  by  this  Department,  not  one  has  presented  con- 
ditions exactly  similar  to  those  surrounding  the  appellant  herein.  He 
has  performed  all  the  requirements  of  the  law  necessary  to  securing 
patent  for  the  land  covered  by  his  entry  except  the  formal  submission 
of  final  proof.  Evidence  of  such  performance  is  not  lacking,  for  your 
predecessor  has  already  found  that  he  "  has  earned  his  patent."  Since 
that  time  affidavits  of  three  reputable  people  have  been  tiled  showing 
a  full  compliance  with  the  law  in  the  matter  of  residence  and  cultiva- 
tion, and  he  is  in  default  only  in  the  matter  of  not  submitting  his  proof 
in  a  formal  manner.  He  has  shown  that  he  is  unable  to  do  this.  Must 
he  lose  his  land  after  he  has  earned  his  patent  and  satisfied  your  office 
as  to  his  compHance  with  the  statute  in  relation  to  residence,  cultiva- 
tion and  improvements!  The  only  purpose  for  which  final  proof  is 
required  to  be  submitted  is  to  show  such  compliance.  The  Department 
is  fully  convinced  that  he  has  complied  with  all  these  essential  require- 
ments and  that  he  is  unable  to  make  formal  proof  of  it. 

Without  designing  or  intending  to  establish  a  precedent,  but  in  view 
of  the  unquestioned  good  faith  of  the  entryman  and  his  helplessness, 
you  will  direct  that  he  be  allowed  to  make  his  final  affidavit  of  non- 
alienation  before  some  judge  or  clerk  of  a  court  of  record  in  the  city 
of  Washington,  D.  C.  (Xancy  J.  Crews,  14  L.  D.,  (587),  and  upon  the 
receipt  of  the  same  by  the  local  officers  within  ninety  days  from  notice 
of  this  decision  they  will  issue  and  forward  to  your  office  his  final  cer- 
tificate for  the  land  embraced  in  his  entry,  and  upon  receipt  of  the 
same  you  will  refer  his  entry  to  the  Board  of  Equitable  Adjudication 
for  action  thereon.    See  General  Circular  1896,  p.  230. 

Your  office  decision  is  accordingly  modified. 


HOMESTEAD-AMENDMENT  OF  ENTKY. 

Daniel  L.  Hartley. 

A  homesteader  who  makes  entry  of  one  hundred  and  twenty  acres,  and  contests  an 
entry  embracing  an  adjacent  forty  acre  tract,  maj',  in  the  event  of  success,  be 
permitted  to  so  amend  his  entry  as  to  include  said  forty  acres,  where  by  such 
action  he  secures  the  hind  originally  intended  to  be  entered. 

Secretary  BHh8  to  the  Commissioner  of  the  General  Land  Office^  May  lO'y 
(W.  V.  D.)  18U8.  (G.  B.  G.) 

On  May  23,  1895,  Daniel  X.  Hartley  made  homestead  entry  for  the 
SW.  i  of  the  SE.  J  of  Sec.  29  and  the  X.  ^  of  the  ^'E.  i  of  Sec.  32,  T. 
24  N.,  R.  32  E.,  Clayton,  New  Mexico. 

On  February  6, 189G,  the  said  Hartley  applied  at  the  local  oflBce  to 
make  an  additional  homestead  entry  for  the  SE.  J  of  the  SE.  J  of  Sec. 
29,  T.  2k  N.,  R.  32  E.,  which  was  rejected  by  the  local  officers,  from 
which  action  he  appealed. 
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On  April  30,  1806,  your  oflBce  affirmed  the  action  of  tbe  local  officers, 
and  tbe  further  appeal  of  Ilartley  brings  the  case  to  the  Department. 

It  appears  that  Hartley,  on  May  23, 1895,  presented  at  the  local  office 
his  application  to  enter  one  hundred  and  sixty  acres  of  land,  which 
application  embraced  not  only  the  land  that  day  entered  by  him,  but 
also  the  land  now  applied  for.  This  application  was  rejected  by  the 
local  officers,  for  the  reason  that  the  SE.  J  of  the  SE.  J  of  Sec.  29,  afore- 
said,  was  at  that  time  embraced  in  the  homestead  entry  of  one  M.  Sabiuo 
Gallegos,  made  June  22, 1892.  Hartley  then  made  entry  for  the  balance 
of  the  land  applied  for,  to  wit,  the  S  W.  J  of  the  SE.  ^  of  Sec.  29  and  the 
F.  J  of  the  NE.  J  of  Sec.  32,  containing  one  hundred  and  twenty  acres, 
and  on  that  day,  May  23,  1895,  filed  a  contest  against  the  said  entry  of 
Gallegos. 

Trial  was  had,  the  entry  of  Gallegos  duly  canceled,  whereupon  Hart- 
ley appli.ed  to  make  additional  entry,  as  aforesaid. 

The  action  of  your  office,  in  denying  Hartley's  a])plication  to  make  an 
additional  entry,  as  such,  was  correct. 

The  case  is  not  within  the  act  of  March  3, 1879  (20  Stat.,  472),  and  the 
amendments  thereto,  authorizing  additional  entries  in  certain  cases. 
Treating  it  as  an  api)lication  to  make  a  second  entry,  it  is  not  within 
the  recent  liberal  rulings  of  the  Department  in  the  cases  of  Hertzke  r. 
Henermond  (25  L.  D.,  82,)  and  Kancy  A.  Stinson  (id.,  113),  construing 
the  act  of  March  2, 1889  (25  Stat.,  854).  The  entry  of  Hartley  was  made 
since  the  ))assage  of  that  act,  and  he  has  not  complied  with  the  condi- 
tions of  the  homestead  law,  in  that  he  has  not  made  his  final  proof  and 
received  the  receiver's  final  receipt.  Hence  this  case  is  not  within  either 
the  second  or  sixth  section  of  said  act;  nor  is  it  within  the  fifth  section 
thereof,  for  the  reason  that  that  section  is  without  application,  except 
in  the  case  of  a  homestead  settler  who  has  before  the  passage  of  the  act 
entered  less  than  a  quarter  section  of  public  land. 

It  is  believed,  however,  that  Hartley  may  be  permitted  to  amend  his 
entry  so  as  to  include  the  land  aiiplied  for. 

In  the  case  of  Hadley  v,  Walter  (25  L.  I).,  276),  it  was  held  (syllabus)  : 

A  settler  who  makes  entry  for  part  of  the  land  coverod  by  his  Bettlenient  claim, 
and  contests  a  prior  entry  covering  the  remainder,  may  be  permitted  to  amend  his 
first  entry  so  as  to  include  the  whole  of  his  original  claim,  on  the  successful  termi- 
nation of  his  contest. 

In  that  case  it  appeared  that  contestant  Hadley,  who  was  a  settler 
on  a  quarter  section  of  land  therein  described,  presented  his  applica- 
tion at  the  local  office  to  make  homestead  entry  for  said  land,  but  found 
that  he  had  been  anticipated  as  to  the  N.  J  of  the  quarter  section, 
which  land  had  been  entered  by  Walter.  Acting  upon  the  advice  of 
counsel,  Hadley  made  homestead  entry  for  the  S.  i  of  the  tract,  and  at 
the  same  time  executed  his  aflidavit  of  contest  against  Walter,  alleging 
prior  settlement.  The  Department,  after  finding  the  fact  of  priority 
of  settlement  in  favor  of  Hadley,  said: 

The  question  recurs— Did  the  contestant  oxhanst  his  homestead  right  by  making 
homestead  entry  of  tho  S.  i  of  the  quarter  section?    I  think,  under  the  circum- 
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stances  of  tbis  case,  that  the  contestant  can  not  be  regarded  as  having  elected  to 
take  only  eighty  acres  of  land,  and  thus  waived  his  right  to  a  larger  quantity.  He 
evidently  intended  to  take  the  whole  quarter  section,  and  simply  mistook  his  rem- 
edy. When  he  found  that  the  coutestee  had  made  homestead  entry  of  the  N.  i,  he 
should  have  ai)plied  to  enter  the  whole  quarter  section  and  tiled  his  contest  against 
the  contestee's  entry  of  the  N.  4. 

There  is  no  dili'erence  in  principle  in  the  case  cited  and  the  one  under 
consideration.  In  the  present  case  it  does  not  appear  that  Hartley  had 
made  a  settlement  at  the  time  he  offered  his  application,  but  this  dif- 
ference is  not  thought  important.  The  controlling  question  is,  whether 
he  exhausted  his  homestead  right  by  making  entry  of  less  than  one 
hundred  and  sixty  acres  of  land,  it  appearing  that  it  was  his  original 
intention  to  enter  the  whole  quarter  section,  that  intention  having  been 
defeated  by  the  prior  entry  of  another  for  part  of  the  land.  The  course 
he  took  was  not  the  proper  one,  but  this  is  no  evidence  that  he  had 
abandoned  his  original  intention  to  acquire  title  to  the  whole  quarter 
section.  On  the  contrary,  it  is  clear  that  he  has  diligently  pursued  a 
course  which  it  was  believed  by  him  would  enable  him  to  consummate 
that  purpose. 

The  decision  appealed  from  is  modified  to  conform  to  these  views,  and 
case  remanded,  with  directions  to  treat  appellant's  application  to  make 
additional  homestead  entry  as  an  application  to  amend  his  original 
entry,  and  your  office  will  allow  the  same,  unless  further  objection 
appears. 


RED  LAKE  IXDIAN   LANDS-SETTLEMENT  RIGUTS, 

Hamee  et  al.  r.  Cunningham  et  al. 

Settlement  on  Red  Lake  Indian  lands,  opened  to  entry  under  the  act  of  January  14, 
1889,  prior  to  the  time  lixed  therefor,  does  not,  under  the  terms  of  said  statute 
or  the  regulatious  issued  thereunder,  oi>erate  to  discjualify  the  settler. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Layid  Office^  May  16, 
(W.  Y.  b.)  .    ics.9.s\  ,  ((i.  C.  li.) 

On  May  15,  1S96,  Jennie  Cunningham  made  homestead  entry  No.  2 
of  lots  5  and  6,  Sec.  34,  and  the  S.  i  of  the  ^W.  i  of  Sec.  35,  T.  155  K, 
R.  43  W.,  Crookston,  Minnesota.  The  register  and  receiver  state  that 
her  entry  was  made  at  nine  o'clock  of  said  day.  On  the  same  day 
John  G.  Skomedal  made  homestead  entry  No.  oS5  for  lots  4  and  5  of 
said  Sec.  35,  and  lot  9  of  Sec.  26,  same  township  and  range;  and  (as 
per  the  records  of  your  oiUce)  Jens  M.  Adsero  made  homestead  entry 
for  the  S  W.  J  of  said  Sec.  35. 

Oh  May  15,  189(5,  Louis  L.  Kamstad  made  homestead  entry  for  lots  7 
and  8  of  said  Sec.  34. 

On  May  26,  1896,  Trond  P.  Hamre  filed  his  affidavit  of  contest,  alleg- 
ing prior  settlement  upon  lots  G,  7,  and  8  of  said  Sec.  34,  affecting  Cun- 
ningham's entry  as  to  lot  6  and  Eamstad's  entry  as  to  lots  7  and  8. 
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On  July  28, 189G,  Grant  R.  Lee  applied  to  enter  lots  5  and  6  in  Sec, 

34,  and  lot  5  and  the  SW.  J  of  N  W.  J  of  Sec.  35.  His  application  was 
rejected,  and  be  filed  a  contest  alleging  prior  settlement,  and  asked  to 
be  made  a  party  at  the  bearing.  His  claim  conflicts  with  Cunningham's 
entry  as  to  lots  5  and  6,  Sec.  34,  and  the  SW.  J  of  the  N\V.  J  of  Sec 

35,  and  with  Skomedal's  entry  as  to  lot  5,  Sec.  35. 

On  July  28,  181)S,  Fred  E.  McDermott  applied  to  enter  lots  7  and  8 
in  Sec.  34  and  the  W.  J  of  the  SW.  J  of  Sec.  35.  His  application  was 
rejected,  and  he  tiled  his  contest  alleging  prior  settlement,  thus  att'ect- 
ing  Kamstad's  entry  and  Hamre^s  claim  as  to  lots  7  and  8  in  Sec.  34, 
and  Jens  M,  Adsero's  entry  as  to  the  W.  ^  of  the  SW.  J  of  Sec.  35. 

The  register  and  receiver  found  that,  since  Gunningham  made  entry 
just  at  nine  o'clock  of  the  opening  day  (May  15,  1896),  and  since  that 
was  the  moment  the  lands  in  the  reservation  wereoi^ened  to  settlement, 
no  claim  could  possibly  attach  prior  to  that  time.  The  local  officers 
for  that  reason  recommended  that  Mrs.  Cunningham's  entry  remain 
intact  and  the  contests  (»f  Lee  and  Hamre,  as  to  those  portions  of  their 
claims  which  conflict  with  her  entry,  be  dismissed. 

Kamstad's  entry  for  lots  7  and  8,  in  the  SE.  J  of  Sec.  3i,  was  made 
at  3:40  P.  M.,  on  the  opening  day.  The  register  and  receiver  found 
that  Ilamre,  who  claimed  those  lots,  together  with  lot  0  in  the  NE.  \  of 
Sec.  34,  made  no  improvements  on  either  lots  7  or  8  until  alter  May  15; 
that  McDermott,  '* about  fifteen  minutes  before  nine  o'clock,  on  the 
morning  of  May  15,  189G,"  went  upon  lot  8  with  lumber,  bedding,  etc., 
and  at  once  i)osted  notices,  readily  observable  at  a  distance  of  eighty 
rods,  upon  lots  7  and  8  in  Sec.  34,  and  upon  each  of  the  two  forty  acre 
trficts  comprising  the  W.  ^  of  the  SW.  J  of  Sec.  35  (part  of  Adsero's 
entry);  that  his  settlement  was  notorious;  that  he  immediately  com- 
menced work;  that  his  residence  was  thereafter  continuous;  that  a 
part  of  his  improvements  was  placed  upon  each  subdivision  claimed 
by  him  on  the  morning  of  the  opening  day:  that  since  Hamre  made 
no  improvements  on  May  15,  on  any  portion  of  lots  7  and  8,  which  is  in 
the  SE,  \  of  Sec.  34,  his  improvements  on  lot  0,  which  is  in  the  NE.  J 
of  Sec.  34,  would  not  give  him,  on  a  simple  claim  of  prior  settlement, 
any  rights  in  another  (quarter  section  where  the  first  improvements 
were  made  by  a  competing  claimant. 

Under  this  state  of  facts  the  register  and  receiver  recommended  that 
McDermott,  as  a  prior  settler,  be  allowed  to  enter  lots  7  and  8,  but 
refused  to  pass  upon  his  claim  to  the  W.  i  of  the  SW.  ^  of  Sec.  35,  for 
the  reason  that  the  eutryman  (Adsero)  was  not  made  a  party  to  the 
hearing.  They  recommended  that  Kamstad's  entry  be  canceled,  and 
Hamre's  contest  be  dismissed. 

From  that  action  Lee  and  H  amre  appealed ,  and  your  office,  by  decision 
dated  August  14,  1897,  affirmed  the  action  of  the  register  and  receiver 
as  to  the  action  taken  in  respe<'t  to  Hamstad's  entry,  as  to  lots  7  and  8 
and  in  awarding  the  right  of  entry  thereto  to  McDermott.    Your  office, 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  667 

however,  modified  the  action  of  the  local  officers  as  to  a  part  of  the 
lands  entered  by  Mrs.  Cunningham,  holding  that  the  settlements  of 
Lee  and  Hamre  were  simultaneous  with  her  entry,  and  for  this  reason 
they  have  the  better  right  to  such  parts  of  the  land  covered  by  her 
entry  as  they  may  have  settled  upon  at  the  moment  of  the  opening. 
Your  office  held  Mrs.  Cunningham's  entry  for  cancellation,  in  so  far  as 
it  embraced  lots  5  and  6  in  Sec.  ti4,  awarding  to  Lee  said  lot  5,  because 
he  was  a  settler  thereon  at  nine  o'clock  of  the  opening  day;  you  found 
that,  as  to  lot  6  in  Sec.  34,  both  Hamre  and  Lee  settled  thereon  simul- 
taneously, and  that  in  the  event  both  apply  to  enter  it,  the  same  will 
be  awarded  to  the  highest  bidder  as  between  the  two. 

It  appears  that  Ramstad  failed  to  appeal  from  the  action  of  the  local 
office,  and  for  this  reason  your  office  closed  the  case  as  to  him,  in  award- 
ing the  right  of  entry  to  McDermott. 

Both  Cunningham  and  Hamre  have  appealed  from  the  judgment  of 
your  office. 

Cunningham  alleges  error  in  the  finding  that  contestants  settled  on 
the  lands  at  nine  o'clock  of  the  opening  day,  or  that  they  performed 
any  "  valid"  act  of  settlement  until  after  that  time;  that  it  was  error 
to  hold  that  where  entry  and  settlement  are  simultaneously  made,  the 
settler's  rights  are  superior. 

The  lands  in  controversy  are  in  the  Eed  Lake  Indian  reservation  in 
Minnesota,  and  were  opened  to  settlement  under  the  provisions  of  the 
act  of  January  14,  1881),  which  made  provision  for  obtaining  the  relin- 
quishment and  cession  by  the  Chippewa  Indians  of  certain  portions  of 
said  reservation,  and  for  the  survey,  examination  and  (Classification 
(pine  and  agricultural)  of  such  lands.  The  act  provided  for  the  dis- 
posal, of  the  lands  "  to  actual  settlers  only,"  and  directed  that  after 
their  survey  the  Secretary  of  the  Interior  give  thirty  days'  notice,  at 
the  expiration  of  which  the  lands  so  surveyed  shall  be  disposed  of  to 
actual  settlers  only  under  the  provisions  of  the  homestead  laws,  (26 
Stat.,  642.) 

In  pursuance  of  this  statute,  lists  were  published  descriptive  of  the 
lands,  and  your  office,  on  March  27,  181)1),  formulated,  and  the  Depart- 
ment approved,  a  circular  of  instructions  to  the  reftit?ters  and  receivers 
at  Crookston  and  St  Paul  opening  up  the  lands.  Those  instructions 
read  in  part  as  follows : 

The  surveys  and  examiuatiou  of  a  portiou  of  the  ceded  lands  of  the  Ked  Lake 
Reservation  have  been  completed,  and  it  has  been  determined  to  open  said  lauds  to 
settlement  and  entry  in  accordance  with  the  provisions  of  the  statnte. 

The  hour  of  9  o'clock  a.  m.,  Friday,  May  15,  18t)6,  has  been  fixed  upon  as  the  time 
on  and  after  which  these  lands  will  be  open  to  settlement  and  entry,  and  notices  for 
publication,  as  required  by  statute,  have  been  forwarded  to  the  newspapers  in  which 
they  are  to  be  published. 

The  testimony  has  been  carefully  examined  and  the  facts  are  found 
substantially  as  stated  in  the  decision  appealed  from. 
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It  is  evident  from  the  testimony  that  all  the  parties  litigant  \rho  base 
their  claims  upon  their  settlement  were  iu  some  doubt  as  to  whether  a 
settlement  upon  the  lands  before  the  hour  of  opening  would,  under  the 
terms  of  the  statute  and  the  instructions  thereunder,  disqualify  them 
from  making  entry  of  the  lauds.  It  appears  in  the  cases  of  Lee  and 
McDermott  that  both  went  upon  the  land  a  few  minutes  before  the 
hour  of  opening,  but  did  no  work  considered  by  them  as  improvements, 
until  9  o'clock,  though  both  posted  notices  before  that  time.  Bamre 
located  on  lot  6  of  Sec.  34  just  at  9  o'clock  and  at  once  began  his 
improvements,  so  that  all  of  these  settlers  were  on  the  land  as  actual 
settlers  when  the  hour  of  9  o'clock  arrived. 

While  the  register  and  receiver  state  that  Mrs.  Cunningham's  entry 
was  made  at  9  o'clock,  yet  it  appears  that  her  entry  is  No.  2;  there 
must  therefore  have  been  an  interval  of  time  between  9  o'clock  and  the 
moment  of  her  filing.  During  that  interval  Lee  and  Hamre  were  set- 
tlers on  the  lands  (lots  5  and  (>,  section  34);  being  settlers  at  that  time, 
and  their  subsequent  acts  showing  their  good  faith,  they  have  the 
better  right;  even  where  an  entry  of  a  tract  is  made  by  one  at  the  same 
time  that  a  settlement  is  made  thereon  by  another,  the  settler  has  the 
superior  right. 

The  fact  that  Lee,  Hamre  or  McDermott  may  have  settled  on  the  land 
prior  to  the  hour  of  opening  did  not  disqualify  them;  for  neither  the 
statute  nor  the  instructions  thereunder  imposed  any  penalty  for  i)re- 
mature  settlement. 

As  to  lots  7  and  8  in  said  section  34,  it  is  sufficient  to  say  that  no 
valid  reason  appears  for  disturbing  the  action  of  your  office  and  the 
local  officers  in  awarding  the  lots  to  McDermott  and  not  to  appellant 
Hamre.  The  controversy  between  Lee  and  Skomedal  over  lot  5  in  sec- 
tion 35,  is  not  here  on  appeal  from  any  action  taken  by  your  office;  it 
appears  that  Lee  is  dissatisfied  with  the  action  of  the  local  officers  with 
respect  to  it.  From  the  recitals  in  your  said  office  decision,  it  apx)ears 
that  neither  Adsero  nor  Skomedal  was  made  a  party  to  the  contest; 
however  this  may  be,  you  will  take  such  action  with  respect  to  the 
lands  entered  by  them  as  may  be  proper  under  the  state  of  the  records. 

Since  the  appeals  herein  were  filed  Ramstad  has  relinquished  his 
entry  to  said  lots  7  and  8  and  has  applied  for  repayment  of  fees  and 
commissions  paid  upon  said  entry.  His  application  is  herewith 
returned  for  appropriate  action. 

The  decision  appealed  from  is  affirmed. 


Baenes  V,  Magee. 

Motions  for  review  and  rehearing  denied  by  Secretary  Bliss,  May  16, 
1893.     See  2G  L.  D.,  264.     . 
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SCHOOL  IXI>EMNITY  SELECTION-SETTLEMENT  KIGHT. 

State  of  California  v.  Turner. 

The  right  to  select  school  indemnity  extends  only  to  "unappropriated''  lauds,  and 
hence  can  not  be  recognized  where  at  the  date  of  selection  the  land  applied  for 
is  embraced  withiu  a  bona  fide  settlement  claim  of  a  qualified  homesteader  who 
has  improved  the  li&nd,  and  is  residing  thereon. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  16^ 
(W.  Y.  D.)  1898.  (P.  J.  0.) 

The  plat  of  survey  of  Tp.  11  N.  R.  11  W.,M.D.  M.,  San  Francisco, 
California,  land  district,  was  filed  in  the  local  ofQce  August  14, 1894, 
and  on  August  16  following  the  State  of  California  filed  application 
No.  11740  to  select  as  school  indemnity  land  the  SW^  of  the  NE^  of 
Sec.  33  thereunder.  September  J 3,  following  Wellington  H.  Turner 
made  homestead  entry  of  this  tract,  with  others,  alleging  in  his  appli- 
cation settlement  September  5, 1887,  which  was  before  the  land  was 
surveyed. 

Turner  gave  notice  of  his  intention  to  make  final  proof  on  July  25, 
1895.  IsTotice  of  this  was  served  on  the  State,  and  on  the  day  set  all 
parties  appeared.  The  final  proof  was  submitted,  the  witnesses  cross- 
examined  by  the  State  and  testimony  in  behalf  of  the  State  introduced. 
The  local  officers  found  that  Turner  had  not  established  and  maintained 
a  residence  a  sufficient  length  of  time  prior  to  the  hearing  to  entitle 
him  to  the  land  under  the  homestead  laws.  They  recommended  that 
the  proof  be  rejected. 

On  appeal  your  office  not  only  affirmed  the  action  of  the  local  officers, 
but  in  addition  held  the  entire  entry  for  cancellation,  whereupon  Turner 
prosecutes  this  appeal.  The  appellant  accepts  the  decision  of  your 
office  "in  so  far  as  it  refuses  to  allow  said  Turner  to  make  final  entry 
under  his  presented  proofs,''  but  alleges  that  it  is  error  to  deny  his 
request  "to  withdraw  his  application  for  a  patent,  and  to  be  permitted 
to  reside  upon  and  cultivate  the  land  for  such  time  as  the  homestead 
act  requires  in  the  securing  of  a  homestead  thereunder  and  in  holding 
said  Turner's  entry  for  cancellation." 

In  view  of  the  questions  raised  by  the  appeal,  it  is  not  deemed 
necessary  to  discuss  at  any  length  Turner's  connection  with  the  land 
prior  to  the  year  1894.  Whatever  may  be  said  about  his  residence 
before  the  date  of  the  selection  by  the  State,  it  is  clear  from  the  evi- 
dence that  at  that  time,  and  for  several  months  prior  thereto,  he  was 
residing  on  the  land  and  cultivating  it.  It  is  also  shown  that  he  was  a 
qualified  entryman,  and,  within  the  statutory  period,  he  made  his 
homestead  entry. 

By  the  act  of  Congress  of  February  28, 1891  (26  Stat.,  796),  amend- 
ing sections  2275  and  2276  of  the  Kevised  Statutes,  the  right  of  the 
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State  to  select  lands  in  lieu  of  those  lost  in  the  sixteenth  and  thirty- 
sixth  sections  is  restricted  to  "unappropriated"  lands. 

It  is  believed  that  the  testimony  in  this  case  is  sufficient  to  show  that 
the  tract  in  controversy  was,  in  contemi^lation  of  the  statute,  appro- 
priated by  Turner,  and  that  his  settlement,  residence  and  improve- 
ments were  sufficient  to  defeat  the  right  of  the  State  to  make  selection 
thereof. 

That  part  of  your  office  judgment  holding  his  entry  for  cancellation 
is  therefore  reversed;  the  State's  application  to  select  will  be  rejected, 
and  Turner's  homestead  entry  will  remain  intact  subject  to  ftiture 
compliance  with  law. 


TIMBER  CULTURE  COXTEST— ACT  OF  MARCH  .3,  1893. 

Petty  r.  Kichards. 

A  coutest  against  a  timber  culture  entry,  initiated  after  the  passage  of  thi*  act  of 
March  3,  1803,  in  which  the  <harge  is  non-compliance  with  law,  presents  uo 
cause  of  action,  in  the  absence  of  an  allegation  of  default  on  the  part  of  the 
eutrynian  occurring  during  the  first  eight  years  of  the  entry. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  3Iay  17, 
(W.  y.  D.)  1S98.  (G-.  C.  R.) 

On  July  11,  1885,  Owen  li.  Richards  made  timber  culture  entry  for 
the  XE.  i  of  Sec.  3,  T.  8  S.,  R.  30  W.,  Colby,  Kansas. 

On  January  29,  18  G,  Purley  Petty  filed  his  affidavit  of  contest 
against  the  entry,  alleging  that  Richards 

has  wholly  failed  to  plow,  plant,  or  cultivate,  or  to  cause  to  be  cultivated  any  por- 
tion of  said  tract  to  trees,  seeds,  or  cuttings  at  any  tin^e  since  about  .Inly  1,  1893, 
and  up  to  this  date,  viz.,  January  29,  1896;  but  has  wholly  abandoiu*d  said  tract  j 
that  said  tract  is  in  an  uncultivated  condition  and  overgrown  by  grass  and  weeds, 
and  barren  of  trees. 

Notice  was  given  by  publication,  and  on  the  day  of  hearing  (March 
5,  1896,)  the  defendant  demurred  to  the  complaint,  stating  that  the 
same  does  not  state  fiicts  sufficient  to  constitute  a  cause  of  action  or 
sufficient,  if  true,  to  warrant  cancelhition  of  the  entry.  The  register 
and  receiver  sustained  the  demurrer  and  dismissed  the  contest.  On 
appeal,  your  olVico,  by  decision  dated  June  24,  1896,  sustained  that 
action,  and  a  further  appeal  brings  the  case  liere. 

It  is  insisted  in  the  appeal  that  the  timber  culture  laws  contemplate 
that  the  entryman  must: 

1.  Make  proof  on  his  claim  within  a  reasonable  time  after  his  right 
to  make  proof  accrues;  or 

2.  Failing  to  make  sucli  proof,  he  must  contiaiue  Xhe  i)lantiug  and 
cultivation  of  the  land,  or  sutt'er  the  penalty  of  cancellation. 

It  is  stated  in  argument  that,  if  it  be  held  that  upon  compliance  with 
the  timber  culture  law  for  eight  years,  the  entryman  has  met  the  full 
requirements  of  the  law,  and  may  thereafter  postpone  making  final 
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proof  for  five  additional  years,  and  during  such  peiiod  be  excused  from 
cultivation,  planting,  etc.,  such  rule  would  operate  to  hold  the  title  to 
all  timber  claims  in  abeyance,  and  the  lands  would  for  such  period 
escape  their  just  share  of  taxes,  etc. 

The  timber  culture  act  of  June  14,  187S  (20  Stat.,  113),  provides  that 
upon  proof  being  made  of  the  x)lanting,  cultivation  and  protection  of 
the  trees  in  the  manner  and  upon  the  area  specified  for  the  period  of 

eight  years  "from  the  date  of  such  entry or  at  any  time  within 

five  years  thereafter,''  patent  will  be  issued. 

The  act  approved  March  3,  1891  (20  Stat.,  1095),  repealing  the  timber 
culture  laws,  provides,  in  its  first  section,  that  the  period  of  cultivation 
shall  run  from  the  date  of  entry,  if  the  necessary  acts  of  cultivation 
were  performed  within  the  proper  timej  also  that  the  preparation  of 
the  land  and  the  planting  of  trees  shall  be  construed  as  acts  of  culti- 
vation, and  that  the  time  so  employed  in  the  work  shall  be  computed 
as  a  part  of  the  eight  years  of  cultivation  required  by  the  statute. 

The  act  of  March  3,  1893  (27  Stat.,  593),  amended  the  act  of  March 
3,  1891  (su2)ra),  by  adding  the  following  words  to  the  fourth  proviso 
thereof: 

That  if  trees,  seeds,  or  cuttings  were  in  good  faitli  planted  as  provided  by  law  aud 
the  same  and  the  laud  upon  which  so  planted  were  thereafter  in  good  faith  cultivated 
as  provided  by  law  for  at  Irast  eight  years  by  a  person  i(ua1itied  to  make  entry  aud 
who  has  a  8ubsist^ng  entry  nnder  the  timber  culture  laws,  final  proof  may  be  made 
without  regard  to  the  number  of  trees  that  may  have  been  theu  growing  on  the 
land. 

Neither  the  act  of  1891  nor  that  of  1893  changes  or  modifies  the 
original  act  of  1878  in  any  respect  as  to  the  time  wlien  final  proof  may 
be  made.  This  proof  may  therefore  be  made  at  the  expiration  of  eight 
years  after  entry,  or  at  any  time  within  five  years  thereafter. 

If,  according  to  the  act  just  quoted,  the  trees,  seeds,  or  cuttings  were 
in  good  faith  planted  according  to  the  requirements,  and  the  land  upon 
which  they  were  so  planted  was  in  good  faith  cultivated  for  eight  years, 
in  the  manner  prescribed,  and  the  claimant  was  qualified  to  make  entry 
and  has  a  subsisting  entry,  upon  proof  of  these  facts  being  made  patent 
will  issue  without  regard  to  the  number  of  trees  that  may  be  growing 
when  the  proof  is  submitted. 

It  follows  that  a  contest  against  a  timber  culture  entry,  filed  after 
March  3,  1893,  which  fails  to  allege  a  default  on  the  part  of  the  entry- 
man  which  occurred  during  the  first  eight  years  of  the  entry  must  fail, 
for  proof  of  full  compliance  with  the  law  during  that  period  is  all  that 
is  now  required;  it  is  not  even  necessary  to  show  the  growth  of  the 
trees  as  a  result  of  their  proper  planting  or  cultivation. 

The  possible  postponement  of  making  proof  on  timber  culture  entries 
to  the  end  of  the  thirteenth  year  and  the  issuance  of  patent  thereon  may 
result  in  loss  to  the  public  revenue  by  failure  to  tax  the  lands;  but  this 
Department  is  charged  with  the  duty  of  executing  the  laws — not  in 
making  them. 

The  decision  appealed  from  is  afifirmed. 
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HOME8TEAD-RESIDEXCE-MILITARY  SERVICE. 

Opinion. 

Under  existing  legislation  enlistment  iu  the  military  service  of  the  United  States 
in  the  war  with  Spain  will  not  excuse  homestead  claimants  from  complying  with 
the  law  as  to  residence  and  improvements. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

May  13j  1898.  (G.  B.  G.) 

I  am  asked  for  an  opinion  whether  there  is  any  provision  which  would 
operate  to  excuse  homestead  claimants  "who  may  enlist  for  military 
service  iu  the  war  with  Spain"  from  complying  with  the  requirements 
of  the  law  as  to  residence  and  improvements  during  their  absence  in 
such  service. 

Section  2308  of  the  Revised  Statutes  of  the  United  States  is  as 
follows: 

Where  a  party  at  the  date  of  his  entry  of  a  tract  of  land  nnder  the  homestead 
laws,  or  snbseqnently  thereto,  was  actually  enlisted  and  employed  in  the  army  or 
navy  of  the  United  States,  his  services  therein  shall,  in  the  administration  of  such 
homestead  laws,  be  coustrned  to  be  equivalent,  to  all  intents  and  pnrposes,  to 
a  residence  for  the  same  length  of  time  upon  the  tract  so  entered.  And  if  bis 
entry  has  been  cnnceled  by  reason  of  his  absence  from  such  tract  whUe  in  the  mili- 
tary  or  naval  service  of  the  United  States,  and  such  tract  has  not  been  dispa^ied  of, 
his  entry  shall  be  restored;  but  if  such  tract  has  been  disposed  of,  the  party  may 
enter  another  tract  subject  to  entry  under  the  homestead  laws,  and  his  right  to  a 
patent  therefor  may  be  determined  by  the  proofs  touching  his  residence  and  cnlti- 
vation  of  the  first  tract  and  his  absence  therefrom  in  such  service. 

In  the  case  of  Jeff  C.  Davis,  under  date  of  April  9, 1879  (26  L.  and  R., 
342),  it  was  said  by  Mr.  Secretary  Schnrz,  in  reference  to  this  section: 

I  am  of  opinion  that  .  .  .  section  2308  has  reference  only  to  entries  made  by  per- 
sons before  or  after  enlistment  into  the  service  during  the  war  of  the  rebellion,  and 
whose  rights  were  sacrificed  by  reason  of  their  absence  in  said  service,  and  that  sec- 
tion 2308  was  not  intended  to  include  persons  who  have  served  in  the  re^nlar  army 
since  the  close  of  the  rebellion,  and  that  service  can  not  be  construed  as  equivalent 
to  actual  residence  on  a  tract  of  land. 

In  the  case  of  W,  A.  Jones,  1  L,  D.,  98,  and  again  in  the  case  of  Owen 
V,  Lutz,  14  L.  D.,  472,  the  ruling  in  the  Davis  case  was  cited  with 
approval. 

Sections  2304-2309  of  the  lievised  Statutes  were  taken  from  the  act 
of  June  8,  1872  (17  Stat,  333),  and  while  section  2308  is  not  by  its  own 
terms  limited  to  persons  who  were  enlisted  or  employed  in  the  army  or 
navy  of  the  United  States  during  the  war  of  the  rebellion,  an  examina- 
tion of  the  other  sections  named,  as  well  as  of  the  original  act,  shows 
that  this  legislation  was  expressly  confined  to  persons  who  served  in 
the  army,  navy  or  marine  corps  "during  the  rebellion."  In  this  con- 
nection it  may  be  mentioned  that  there  is  now  pending  in  Congress  a 
measure  extending  the  benefits  of  section  2308  and  other  sections  to 
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persons  serving  in  tlie  army  or  navy  of  the  United  States  during  the 
present  war  with  Spain  and  that  this  measure  has  received  such  favor- 
able consideration  as  to  justify  a  reasonable  hope  of  its  passage. 

I  am  of  opinion  that  under  existing  legislation  enlistment  in  the  mili* 
tary  service  of  the  United  States  in  the  war  with  Spain  will  not  excuse 
homestead  claimants  from  complying  with  the  law  as  to  residence  and 
improvement. 

Residence  upon  and  improvement  of  lands  taken  under  the  home- 
stead law  are  statutory  requirements,  proof  of  which  can  not  be  waived 
by  the  land  department  in  the  absence  of  legislative  authority  therefor. 

Approved, 

O.  X.  Bliss,  Secretary. 


KEPAYMENT-DESERT  LAND  ENTRY. 

Bebnhard  Neuhaus. 

A  desert  land  tiling,  made  either  tinder  the  Lassen  coanty  act,  or  the  general  act,  and 
abandoned,  exhansts  the  claimant's  rights  under  the  desert  land  laws. 

Repayment  of  the  first  installment  paid  on  a  desert  land  entry  can  not  be  made  where 
the  declaratory  statement  is  canceled  on  account  of  its  frandnlent  character. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  18^ 
(W.  V.  D.)  1898.  (J.  L.  McC.) 

Bernhard  Keuhaus,  on  April  29, 1878,  filed  declaration  under  the 
desert-land  act  of  March  3,  1877,  upon  the  S.  J  of  the  SB.  J  of  Sec.  7, 
T.  31  N.,  K.  12  E.,  Susanville  land  district,  California. 

On  August  15, 1883,  your  office  canceled  said  declaration  for  the  rea- 
son that  an  examination  had  been  made  by  a  special  agent  of  your  office, 
which  disclosed  the  facts,  (1)  that  the  land  was  not  desert  in  character; 
(2)  that  no  attempt  had  been  made  to  irrigate  the  land  at  the  date  of 
his  examination  (in  the  spring  of  1883).  Neuhaus  was  notified  that 
sixty  days  would  be  allowed  him  within  which  to  show  cause  why  his 
declaration  should  be  reinstated;  but  he  made  no  response.  Therefore 
the  cancellation  was  made  final  on  May  15, 1885. 

^N'euhans  applied  for  repayment  of  the  purchase  money  paid  by  him 
upon  said'  tract;  but  his  application  was  refused  by  your  office  letter 
of  August  27,  1896,  on  the  grounds,  as  therein  stated: 

First,  because  the  proof  showing  the  desert  character  of  the  land  was  false ;  and 
second,  because  the  entryman  made  no  eftbrt  to  irrigate  the  land  in  compliance 
with  the  desert-land  law. 

Counsel  for  Keuhaus  filed  a  motion  for  review,  contending  that  the 
entry  was  "erroneously  allowed,"  within  the  meaning  of  the  repayment 
act,  because  Neuhaus  had  previously  filed  a  declaration  under  the 
so-called  "Lassen  county  desert  act"  of  1875. 
12209— VOL  26 43 
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Your  oflBce,  on  October  17,  1896,  denied  said  motion  for  review, 
saying  {inter  alia): 

The  point  raised  by  you  would  not  warrant  any  change  in  my  former  decisiooi  as 
the  desert  filing  made  by  Neuhaus  under  the  Lassen  county  act  of  1^5  was  made 
prior  to  the  passage  of  the  general  desert  act  of  1877;  hence  he  did  not  exhaust  the 
right  conferred  by  the  act  of  1877. 

Neuhaus  lias  appealed  to  the  Department,  alleging  that  your  office 
erred — 

In  holding  that,  because  applicant's  filing  under  the  Lassen  county  desert  law 
was  made  prior  to  March  3,  1877,  his  right  to  make  an  entry  under  the  desert  land 
laws  was  not  thereby  exhausted. 

Your  office  was  in  error,  in  the  particular  statement  leferred  to  in  the 
above  allegation.  A  desert-land  filing,  made  either  under  the  Lassea 
county  act  or  the  general  act,  and  abandoned,  exhausts  the  clainiant-s 
rights  under  the  desert-land  laws.  (Fannie  D.  Lake,  18  L.  D.,  580; 
Simeon  D.  Wyatt,  18  L.  D.,  99;  same  on  review,  19  L.  D.,  247,) 

It  is  proper  to  state,  however,  that  the  statement  of  counsel  for  the 
appellant,  which  your  office  decision  apparently  accepts  without 
question,  is  not  supported  by  the  records  of  your  office.  Counsel's 
statement  is : 

It  is  shown  by  the  records  that  the  applicant  had  entered  the  same  lauds  under 
the  Lassen  county  desert-land  law,  by  declaratory  stat>ement  No.  103,  May  8,  1875. 
By  departmental  decisions  in  the  case  of  Simeon  D.  Wyatt,  p.  99,  Vol.  18,  and  in 
the  case  of  Fannie  D.  Lal<e,  p.  580,  same  volume,  it  is  held  that  a  filing  under  the 
Lassen  county  act  exhausts  the  right  of  entry  under  either  the  Lassen  county  act 
or  the  act  of  March  3,  1877.  Consequently  the  second  entrj-  of  the  applicant  was 
'^ erroneously  allowed,"  and  could  not  be  confirmed;  and  the  applicant  is  entitled 
to  the  repayment  of  the  two  hundred  dollars  under  the  act  of  June  16,  1880. 

An  examination  of  the  records  of  your  office  discloses  the  fact  that 
Lassen  county  desert  land  declaratory  statement  No.  103,  of  May  8, 
1875,  was  made  by  Benjamin  Neuhaus,  and  not  by  Bernhard  Neuhaus. 

In  the  case  at  bar,  the  controlling  question  is,  Was  the  applicant's 
declaration  and  his  action  thereunder  a  fraud  upon  the  government f 

The  government  agent  so  reported.  Your  office  so  found,  and  can- 
celed the  entry.  He  was  notified  that  opportunity  was  afforded  him  to 
show  cause  why  his  entry  should  not  bo  canceled  for  the  fraud  so  found, 
and  he  made  no  response.  The  decision  adverse  to  him  upon  that  issue 
became  final. 

The  general  circular  of  1896,  page  97,  in  defining  the  expression 
'^erroneously  allowed,"  as  used  in  the  repayment  act,  says: 

This  can  not  be  given  an  interpretation  of  such  latitude  as  would  counienanct  fraud. 
If  tlio  records  of  the  land  oftice,  or  the  proofs  furnisheil,  should  show  that  the  entry 
ought  not  to  he  jierraitted,  and  yet  it  were  permitted,  then  it  would  be  '^erroneouMy 
allowed/'  But  if  a  tract  of 'land  were  subject  to  entry^,  and  the  proofs  showed  ai 
compliance  with  law,  and  the  entry  should  be  canceled  because  the  proofs  were 
shown  to  be  false,  it  could  not  be  held  that  the  entry  was  '^erroneously  allowed"; 
and  in  such  caser repayment  would  not  be  authorized. 
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In  the  case  here  under  consideration,  it  is  not  the  final  proof  (for 
that  has  never  been  made),  bat  the  initiatory  declaration,  that  contains 
the  statements  which  your  office  has  found,  and  which  the  en  try  man 
does  not  deoy,  are  untrue.  Upon  the  showing  made  by  Neuhaus  and 
his  witnesses  in  the  declai:ation  filed  by  him,  it  was  the  duty  of  the 
local  officers  to  allow  the  entry.  As  was  held  by  the  Department  in 
the  case  of  George  A.  Stone,  on  review  (25  L.  D.,  Ill,  syllabus): 

If  the  land  entered  is  not  of  the  character  contemplated  by  the  law  under  which 
the  entry  is  made,  bat  is  expressly  represented  by  the  entrynian  to  be  of  such  char- 
acter, and  the  allowance  of  the  entry  is  procured  by  such  representation,  the  entry 
in  such  case  is  wrongfully  procured,  and  not  "erroneously  allowed,"  within  the 
meaning  of  the  repayment  law. 

In  the  case  at  bar,  the  judgment  of  your  office,  in  so  far  as  it  holds 
that  repayment  can  not  legally  and  ])roperly  be  made  to  the  applicant 
therefor,  is  hereby  affirmed. 


LODE  LOCATION— INTERSECTING  MILL.  SITE. 

Mabel  Lode. 

A  lode  location  based  on  a  discovery  on  one  side  of  an  intersecting  mill  site  is  not 
good  as  to  the  ground  on  the  other  side  of  said  mill  site,  and  an  entry  of  such 
ground  is  therefore  invalid. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(NV.  V.  D.)  May  23^  1898.  (E.  B.,  Jr.) 

On  August  24, 1896,  your  office  held  for  cancellation  Leadville,  Colo- 
rado, mineral  entry  No.  4061,  made  June  15, 1896,  by  Thomas  Officer 
for  the  Mabel  lode  claim,  as  to  all  that  part  of  the  claim  which  lies  west 
of  the  Rob  Roy  Mill  Site,  survey  No.  2643-B.  This  action  was  taken 
on  the  ground  that  the  entry  of  a  lode  location  divided  into  non-contig- 
uotts  parts  by  a  mill  site  was  not  permissible.  Claimant  appeals,  con- 
tending that,  inasmuch  as  entries  of  lode  locations  which  are  divided 
by  cross  lode  locations  are  allowed,  so,  likewise,  a  lode  location  which 
is  divided  by  a  mill  site  may  properly  be  entered. 

In  this  case  the  said  mill  site,  which  lies  on  both  sides  of  Eagle  river, 
extends  entirely  across  the  lode  location  near  its  western  end,  and  is 
excluded  from  the  application  and  entry.  Only  non-mineral  land  can 
be  taken  under  the  mining  law  as  a  mill  site  (section  2337  E.  S.).  By 
excluding,  as  above,  the  Rob  Roy  mill  site,  the  applicant  practically 
admits  the  non-mineral  character  of  the  same  (Michael  Howard,  15  L. 
D.,  504).  The  non- continuity  of  the  vein  or  lode  through  the  mill  site 
is  thus  also  admitted.  The  discovery  shaft  or  cut  of  the  Mabel  lode  is 
several  hundred  feet  east  of  the  easterly  side  line  of  the  mill  site. 
There  is  no  evidence,  direct  or  indirect,  nor  any  presumption  of  the 
existence' of  the  vein  on  the  west  side  of  the  mill  site  within  the  lines 
of  the  Mabel  location.    For  that  reason  alone  a  location  based  upon 
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the  Mabel  discovery  would  not  be  good  as  to  the  groand  on  the  west 
side  of  the  mill  site,  aud  the  entry  as  to  such  ground  would  be  invalid. 

Where  a  lode  or  vein  abuts  upon  non-mineral  land,  there  is  no 
authority  of  law  for  including  in  a  location  made  on  such  lode  or  vein 
any  ground  beyond  such  abutment,  and  certainly  not  to  embrace  land 
lying  entirely  beyond  the  non-mineral  tract.  The  reason  for  the  can- 
cellation of  the  entry  as  to  the  ground  above  indicated  is,  therefore, 
that  the  Mabel  location  is  not  valid  as  to  that  ground.  See  in  con- 
nection Andromeda  Lode,  13  L.  D.,  146;  Bi-Metallic  Mining  Company, 
15  L.  D.,  309j  and  Michael  Howard,  supra. 

It  is  unnecessary  in  view  of  the  foregoing  to  discuss  the  question  of 
alleged  similarity  between  the  case  at  bar  and  the  case  of  a  lode  loca- 
tion divided  by  a  cross  lode  location. 

The  decision  of  your  office  is  affirmed. 


ISOLATED  TRACT    ACT  OF  FEBRUARY  «6,  1895. 

Hand  v.  Be  Bemer. 

A  tract  of  land  is  not  ^'subject  to  homestend  entry"  within  the  meaning  of  the  act 
of  Febraary  26, 1895,  defining  the  period  that  must  elapee  prior  to  treating  a  tract 
as  isolated,  while  covered  by  an  unexpired  pre  emption  filing,  or  embraced 
within  a  homestead  entry. 

The  action  of  the  Commissioner  of  the  General  Land  Office  in  ordering  into  market 
a  tract  for  disposition  under  section  2455  R.  S.,  is  subject  to  revision  by  the 
Department  on  appeal. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  ^3,  1898.  (G.  C.  B.) 

On  November  11,  1895,  James  B.  De  Bemer  filed  in  the  local  land 
office,  at  Denver,  Colorado,  his  petition  stating  that  the  W.  J  of  the 
NE.  i  of  Sec.  10,  T.  8  S.,  B.  64  W.,  in  said  land  district,  is  an  isolated 
or  disconnected  tract,  being  entirely  surrounded  by  lands  either  pat- 
ented or  held  under  valid  entries — having  been  so  isolated  for  a  period 
of  more  than  three  years;  that  the  tract  is  prairie  land,  agricallural  in 
character  and  chiefly  valuable  for  grazing;  that  no  part  of  the  tract  is 
occupied  by  any  one  having  color  of  title;  that  he  desires  to  purchase 
the  same,  and  agrees  to  bid  one  dollar  and  twenty-five  cents  per  acre, 
including  all  necessary  expenses  for  advertising,  etc.  He  therefore 
asked  that  the  tract  be  sold  under  the  provisions  of  section  2455  of  the 
Eevised  Statutes,  as  amended  by  the  act  approved  February  2(5, 1895 
(28  Stat.,  G87),  substantially  complying  with  instructions  of  April  11, 
1895  (20  L.  D.,  305). 

On  November  14,  1895,  the  register  and  receiver  transmitted  said 
petition,  and  your  office  on  Febraary  25, 1896,  held  that  the  application 
conforms  to  the  requirements  and  authorized  the  sale  asked  for. 
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Due  notice  was  given,  fixing  April  25,  1896  (at  ten  o'clock  a.  in.),  for 
the  (late  of  sale. 

On  March  20,  1896,  Jesse  N.  Hand  made  homestead  application  for 
the  land,  which  was  rejected,  and  Hand  appealed.  Your  oflBce  by 
decision  dated  April  17,  1896,  sustained  that  action. 

On  April  24,  1896,  Hand  filed  a  motion  for  review  of  said  decision, 
together  with  his  protest  against  the  sale  of  the  tracts,  alleging  sub- 
stantially: 

3.  That  he  had  applied  to  make  entry  of  the  tracts,  and  had  appealed 
from  the  rejection  of  his  application. 

2.  That  the  land  had  not  been  subject  to  homestead  entry  for  three 
years  next  i)rior  to  the  date  on  which  it  was  ordered  to  be  sold. 

3.  That  at  no  time  since  September  7, 1887,  has  the  land  been  free 
from  a  prima  facie  yRlld  pre-emption  filing  or  homestead  entry  for  three 
consecutive  years. 

On  August  19,  1896,  your  office  denied  Hand's  molion  for  review — 
stating  that  his  protest  was  based  on  substantially  the  same  grounds 
as  the  appeal  and  motion. 

Hand's  appeal  from  said  decisions  brings  the  case  here. 

The  land  was  sold  on  the  day  advertised,  and  certificate  of  location 
No.  416  B.,  act  of  June  2,  1858,  for  eighty  acres  of  land,  was  tendered 
in  payment. 

In  view  of  Hand's  protest,  the  register  and  receiver  declined  to  issue 
certificate  of  purchase. 

It  appears  that  a  preemx)tion  declaratory  statement  was  filed  for  the 
land  in  question  on  September  7,  1887,  and  also  on  February  12,  1889, 
and  that  both  filings  expired  by  limitation,  no  proof  having  been 
offered;  also  that  on  March  23,  1894,  Herman  M.  Klagg  made  home- 
stead entry  for  the  land,  which  was  canceled  by  relinquishment  Novem- 
ber 9, 1895,  or  two  days  before  De  Kemer  filed  his  petition  asking  that 
the  same  be  sold  as  an  isolated  tract. 

All  the  surrounding  tracts  have  been  disposed  of — the  last  on  April 
29, 1890. 

In  your  office  decision  of  April  17, 1896,  it  was  held  that  prior  to 
Klagg's  entry  the  tract  had  been  subject  to  homestead  entry  for  more 
than  three  years  after  the  surrounding  lands  had  been  entered,  and 
that  it  was  therefore  "isolated"  within  the  meaning  of  the  statute,  and 
that  the  fact  that  Klagg's  entry  was  made  of  the  land  March  23, 1894, 
and  remained  of  record  less  than  two  years,  did  not  remove  such 
isolation. 

It  was  further  hold  that  since  Hand's  application  to  make  homestead 
entry  was  made  subsequent  to  the  order  of  your  office  directing  the 
sale  of  the  land,  the  same  was  not  subject  to  entry — being  segregated 
under  rule  laid  down  in  Mather  et  ah  i\  Hackley's  Heirs  (19  L.  D.,  48). 
In  the  decision  on  motion  for  review,  your  oflflce  in  answering  the 
grounds  of  error  set  up  held  that,  while  the  laud,  within  three  years 
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next  preceding  the  application  to  sell  as  an  isolated  tract,  bad  been 
covered  by  the  prima  facie  valid  preemption  filing  of  one  Edward  Mer- 
cer, who  lived  upon  and  cultivated  the  land,  still  such  tiling  was  in  no 
sense  an  entry,  and  did  not,  as  would  an  entry,  segregate  the  lands; 
that  it  conferred  no  rights  as  against  the  United  States,  and  was  there- 
fore public  land  and  open  at  any  time  to  settlement  and  entry. 
The  appeal  herein  alleges  error  in  the  holdings  : 

1.  That  pre  emption  filings  do  not  prevent  land  from  becoming 
isolated  under  section  2455  of  the  Kevised  Statutes,  as  amended. 

2.  In  holding  that  Klagg's  entry  was  no  bar  to  the  sale  of  the  land 
under  said  section  2455. 

3.  In  finding  that  the  land  had  been  subject  to  homestead  entry  for 
more  than  three  years  after  the  surrounding  lands  had  been  entered, 
and  that  Klagg's  entry  did  not  remove  such  isolation. 

Section  2455  of  the  lievised  Statutes,  as  amended  by  the  act  approved 
February  20,  1895  (28  Stat.,  G87),  provides: 

It  shnll  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  for  not  less  than  one  dollar  and  twenty-five  cents  per  acre  any  iso- 
lated or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter 
section  which  in  his  judgment  it  would  be  projier  to  expose  to  sale  after  at  least 
thirty  days'  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be 
situated :  Provided,  That  lands  shall  not  become  so  isolated  or  disconnected  nntil 
the  same  have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the 
surrounding  land  has  been  entered,  tiled  upon,  or  Kold  by  the  Government:  Proridtd, 
That  not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 

The  first  question  raised  by  this  appeal  is,  whether  the  land  in  ques- 
tion was  "  subject  to  homestead  entry  for  a  period  of  three  years  after 
the  surrounding  land  has  been  entered,  filed  upon,  or  sold  by  the  gov- 
ernment," and,  second,  whether  the  period  of  the  existence  of  Klagg's 
entry,  made  March  23,  1894,  and  relinquished  I^ovember  9,  1.S95,  can 
be  computed  as  a  part  of  the  required  three  years. 

It  appears  that  among  the  filings  which  were  made  on  the  land  was 
the  pre-emption  filing  of  Edward  Mercer,  dated  February  12, 1889,  aud 
expiring  by  limitation  November  5, 1891,  or  less  than  three  years  before 
Klagg  (March  23,  1894)  made  homestead  entry. 

It  appears  that  Mercer  built  a  house  on  the  land,  and  had  several 
acres  fenced  and  under  cultivation.  All  the  suiTOunding  lands  had 
been  "entered,  filed  upon,  or  sold  by  the  government;"  but  the  tract 
in  question  was  settled  upon  by  one,  who,  under  section  2265,  had 
declared  his  intention  to  claim  the  same  under  the  pre-emption  laws. 
For  some  reason  not  appearing  of  record,  Mercer  failed  to  make  proof 
and  payment  for  the  land;  it  was,  however,  less  than  three  years  from 
the  expiration  of  his  filing  before  Klagg  made  his  homestead  entry. 
Had  the  required  period  of  three  years  run  when  Klagg's  entry  was 
made?  In  other  words,  had  the  land  at  that  date  "been  subject  to 
homestead  entry  for  a  period  of  three  years  "  within  the  meaning  of  the 
statute  ? 
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Isolated  or  disconnected  tracts  of  less  than  one  quarter  section  result 
from  the  disposal  of  the  surrounding  lands.  It  often  happens  that 
tracts  of  forty  acres  or  eighty  acres  are  thus  left  undisposed  of  and  the 
homestead  seeker  preferring  a  greater  quantity,  refuses  to  take  the 
smaller  area,  leaving  it  *' isolated."  When  such  a  tract  has  been  sub- 
ject to  homestead  entry  for  a  period  of  three  years  without  being  taken, 
the  statute  authorizes  its  sale. 

While  by  the  decisions  of  the  Department  a  homestead  entry  may  be 
allowed  of  lands  embraced  in  a  pre-emption  filing,  still  the  preemptor, 
if  he  complies  with  the  law,  may  obtain  patent  for  the  land,  and  the 
homestead  eniry  will  be  canceled. 

In  passing  the  act  of  February  26,  1895  (Hupra),  amending  section 
2455  of  the  Revised  Statutes,  one  of  the  changes  made  was  that  lands 
shall  not  be  considered  "isolated''  until  the  same  have  been  subject  to 
homestead  entry  for  three  years  after  the  contiguous  tracts  have  been 
disposed  of  by  the  government.  In  other  words,  if  three  years  pass 
after  the  surrounding  lands  have  been  disposed  of,  and  during  that 
period  no  one  appropriates  the  tract  by  means  of  a  homestead  entry, 
the  same  may  then  be  regarded  as  "isolated,"  that  is  undesirable  as  a 
homestead,  and,  after  notice,  may  be  sold.  It  was  the  intention  of  Con- 
gress to  give  ample  time  for  the  taking  of  the  land  under  the  homestead 
law,  the  favored  method  of  disposing  of  public  lands,  rather  than  to 
hasten  its  disposal  by  sale,  the  exceptional  method,  and  so  the  period 
of  three  years  was  named,  during  which  the  lands  should  be  subject  to 
homestead  entry  without  being  taken.  While  land  covered  by  an  unex 
pired  pre-emption  filing  is  subject  to  homestead  entry,  it  is  not  subject 
thereto  in  the  sense  that  one  desiring  a  homestead  has  a  full  opportunity 
to  acquire  a  certain  title  thereto  under  the  homestead  law.  His  oppor- 
tunity is  clouded  and  encumbered  by  the  pre-emptor's  right  to  complete 
title  under  the  pre-emption  law.  Such  a  clouded  and  encumbered  oppor- 
tunity is  not  an  inviting  one  and  a  failure  to  accept  it  does  not  indicate 
that  the  land  is  otherwise  undesirable  as  a  homestead.  During  the 
continuance  of  this  preemption  filing  and  prior  to  its  expiration  the 
land  was  not  subject  to  homestead  entry  within  the  meaning  of  this 
statute.  That  filing  was  in  existence  April  29, 1890,  when  the  last  of 
the  surrounding  land  was  disposed  of  and  three  years  did  not  intervene 
between  its  expiration  November  5,  1891,  and  Klagg's  homestead  entry 
March  23, 1894. 

Again,  during  Klagg's  homestead  entry,  which  continued  to  Novem- 
ber 9,  1895,  the  land  was  not  subject  to  homestead  entry  within  the 
meaning  of  the  statute,  but  segregated  by  that  entry,  and  therefore  not 
subject  to  another  entry  until  its  cancellation. 

The  tract  had  not  been  subject  to  homestead  entry  for  the  required 
period  of  three  years  when  it  was  ordered  sold. 

Section  2455  of  the  lievisod  Statutes  authorizes  the  Commissioner  of 
the  General  Land  OflSce  to  order  into  market  and  sell  the  isolated  or 
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disconnected  tracts  referred  to,  and  \Yhen  his  discretionary  i)ower  thus 
conferred  lias  been  i^roperly  exercised  the  laud  ceases  to  be  subject 
to  entry.  But  if,  as  in  the  case  at  bar,  the  Commissioner  has  Jicted 
prematurely  and  without  authority,  his  mistake  will  be  corrected  on 
appeal. 

The  decision  appealed  from  is  reversed,  and  Hand's  application  to 
make  entry  will  be  allowed. 


RAILROAl>  GRANT-PRE-EMI*TIOX  FILING. 

Union  Pacific  Ky.  Co.  v.  Hartwich. 

By  tho  express  terms  of  section  14,  act  of  September  4,  1841;  failure  to  make  final 
proof  and  payment  nnder  a  pre-emption  filing  for  nnoffererl  land  prior  to  the 
day  fixed  for  tbe  sale  thereof,  operates  to  extinguish  all  rights  under  said  filingi 
and  thongh  no(  formally  canceled  of  record  such  filing  will  not  thereafter  serre 
to  defeat  the  attachment  of  a  railroad  grant  on  definite  location. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  y.  D.)  '  May  Q3,  189K  (F.  W.  C.) 

The  Union  Pacific  Railway  Company  has  appealed  from  your  office 
decision  of  April  10,  1897,  in  the  case  of  said  company  r.  Herman  F. 
Hartwich,  involving  tbe  N.J  of  tbe  SE.  ^  and  the  N.  J  of  the  S\V.  J  of 
Sec.  31,  T.  6  S.,  K.  11  E.,  Topeka  land  district,  Kansas. 

This  tract  is  within  the  limits  of  the  grant  for  said  company  nnder 
the  act  of  July  1, 1862  (12  Stat.,  489),  as  adjusted  to  the  map  of  definite 
location  filed  January  11,  1866. 

It  appears  from  your  oflice  decision  that  the  records  of  your  office 
show  that  the  N.  J  of  the  SP].  \  of  said  section  is  included  in  pre  emp- 
tion  declaratory  statement  No.  5562,  filed  by  Gustav  Sturback  May  1, 
1858,  in  which  settlement  was  alleged  April  20,  1858;  that  the  X.  J  of 
the  SW.  J  of  said  section  is  included  in  pre-emption  declaratory  state- 
ment No.  5561,  filed  by  Joseph  Mather  May  1, 1858,  in  which  settlement 
was  alleged  Ai)ril  22,  1858;  and  that  both  of  said  filings  are  still  of 
record  uncanceled. 

It  further  appears  that  subsequently  to  the  making  of  said  pre  emp- 
tion  filings  lauds  in  township  6  south,  range  11  east,  were,  in  accordance 
with  proclamation  No.  636,  offered  at  the  land  office  at  Kickapoo,  com- 
mencing on  the  19th  of  Se])tember,  1859.  In  the  proclamation,  wbich 
was  dated  March  22,  1859,  a  notice  was  given  to  pre-emptors  requiring 
them  to  establish  their  claims  to  the  satisfaction  of  the  register  and 
receiver  at  the  proper  land  office  and  to  make  payment  before  tbe  date 
appointed  for  tbe  commencement  of  the  public  sale;  otherwise  their 
claims  would  be  forfeited. 

No  action  was  ever  taken  by  these  i)re-eniptors  to  complete  their 
filings,  so  far  as  shown  by  the  record,  nor  were  the  lands  sold  at  the 
public  sale  under  the  proclamation. 
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Oil  June  21,  1881,  the  tract  here  involved  was  listed  by  the  company 
on  account  of  its  ^rant,  but  patent  for  the  same  hns  not  been  issued. 
Notwithstanding  the  assertion  of  claim  on  account  of  the  grant  by 
reason  of  the  listing,  on  November  20, 1896,  the  local  officers  permitted 
Herman  F.  Hartwich  to  make  homestead  entry  for  the  land  without 
notice  to  the  company. 

These  facts  were  dul^*^  considered  in  your  office  decision  of  April  10, 
1897,  in  which  it  was  held  that  the  pre-emption  claims  of  Sturbackand 
Mather  being  of  record  uncanceled  at  the  date  of  the  filing  of  definite 
location  reserved  the  tracts  covered  thereby  from  the  operation  of  the 
grant,  and  the  listingof  the  tract  by  the  company  was  held  for  cancella- 
tioiL  In  supiK)rt  of  the  decision  reference  is  made  to  the  decision  of  the 
supreme  court  in  the  case  of  the  Kansas  Pacific  Railway  Co.  r.  Dun- 
meyer  (113  U.  S.,  629)  and  Whitney  v.  Taylor  (158  U.  S.,  85). 

From  said  decision  the  company  appealed  to  this  Department;  and 
as  the  question  involved  is  an  important  one,  controlling  numerous 
other  cases,  the  case  was  advanced  for  consideration  and  request  for 
oral  argument  granted. 

From  the  above  recitation  it  appears  that  pre-emption  filings  were 
made  for  the  land  here  involved  in  185S,  long  prior  to  the  giant,  and 
when  made  the  land  had  not  been  offered. 

Under  the  law  of  September  4, 1811  (5  Stat.,  453-7),  by  which  pro- 
vision was  made  for  the  right  of  pre-emption,  no  limitation  was  ])laced 
upon  pre-emption  filings  made  for  landvS  that  had  not  been  offered,  in 
the  matter  of  the  time  when  proof  should  be  offered  thereunder,  other- 
wise than  as  contained  in  the  14th  section  of  said  act,  by  which  it  was 
provided : 

That  this  act  sliaH  not  delay  the  sale  of  any  of  the  public  lands  of  the  United  Stntes 
beyond  the  time  which  has  beei);  or  may  be,  appointed  by  the  proclamation  of  the 
President,  nor  shall  the  provisions  of  this  act  be  available  to  anj'  person  or  persons 
who  shall  fail  to  make  the  proof  and  payment,  and  file  the  affidavit  before  the  day 
appointed  for  the  commencement  of  the  sales  as  aforesaid. 

In  the  year  following  the  making  of  these  filings  the  lands  in  the 
township  were,  in  accordance  with  the  proclamation,  offered  for  sale, 
and  the  19th  of  September,  1859,  fixed  as  the  date  for  the  commence- 
ment of  the  sale  at  the  land  office  in  the  district  in  which  the  land  in 
question  was  situated. 

No  action  was  taken  by  tlie  pre-emptors  before  the  date  set  for  the 
commencement  of  the  sale,  as  required  both  by  the  notice  attached  to 
the  proclamation  and  the  14th  section  of  tlie  act  of  1841,  above  quoted; 
nor  is  any  claim  now  being  asserted  to  the  tract,  so  far  as  shown  by 
the  records,  by,  through  or  under  said  filings. 

Mor.e  than  six  years  after  offering  of  the  lands  at  public  sale  in  accord- 
ance with  the  terms  of  the  proclamation  the  comimny  filed  its  map 
showing  the  definite  location  of  its  road  opposite  this  land,  and  the 
question  for  consideration  is,  What  was  the  status  of  these  filings  at 
the  time  of  the  filing  of  the  maj)  of  definite  location  ? 
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In  the  case  of  Whitney  r.  Taylor,  supra,  referred  to  in  joar  office 
decision,  the  court,  after  referring  to  several  of  its  decisions,  inclading 
the  case  of  Kansas  Pacific  r.  Dunineyer,  supra,  involving  the  question 
as  to  the  effect  of  claims  existing  at  the  date  of  the  filing  of  the  com- 
pany's map  of  definite  location,  proceeds  as  follows: 

A1thou<;h  these  casos  are  none  of  them  exactly  like  the  one  before  us,  yet  the  prin- 
ciplt'  deduced  from  them  is  that  when  on  the  records  of  the  local  laud  office  there  ia 
an  existing  claim  on  the  part  of  an  individual  under  the  homestead  or  pre-emption 
law%  which  has  been  recognized  by  the  officers  of  the  government  and  has  not  been 
canceled  or  set  aside,  the  tract  in  respect  to  which  that  claim  is  existiug  is  excepted 
from  the  operation  of  a  railroad  land  grant  coutaining  the  ordinary  excepting 
clauses,  and  this  notwithstanding  such  claim  may  not  be  enforceable  by  the  claimant, 
and  is  subject  to  cancellation  by  the  government  at  itK  own  suggestion,  or  upon  the 
application  of  other  parties.  It  was  not  the  intention  of  Congress  to  open  a  con- 
troversy between  the  claimant  and  the  railroad  company  as  to  the  validity  of  the 
former's  claim.  It  was  enough  that  the  claim  existed,  and  the  question  of  its 
validity  was  a  matter  to  be  settled  between  the  government  nnd  the  claimant,  in 
respect  to  which  the  railroad  company  wjw  not  permitted  to  be  heard. 

It  will  thus  be  seen  that  in  effect  the  court  holds  that  if  at  the  date 
of  definite  location  there  was  of  record  an  existing  claim  to  the  land  the 
same  served  to  defeat  the  operation  of  the  grant 

notwithstanding  such  claim  may  not  be  enforceable  by  the  claimant,  and  is  subject 
to  cancellation  by  the  government  at  its  own  suggestion  or  upon  the  application  of 
other  parties. 

It  it  clear,  however,  that  the  claim  mast  have  been  in  fact,  and  as 
shown  by  the  records  of  the  land  department,  an  existing  claim,  and 
not  a  mere  record  without  claim;  that  is,  an  erroneous  record  would 
not  defeat  the  grant,  nor  would  the  failure  to  note  an  order  of  cancella- 
tion present  such  a  claim  by  the  record  as  would  defeat  the  grant.  The 
language  of  the  court  is,  in  referring  to  the  claim,  "has  not  been  can- 
celed or  set  aside."    Again,  "It  was  enough  that  the  claim  existed." 

In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  Bailway  Go. 
(23  L,  D.,  539),  after  referring  to  the  decision  of  the  court  in  the  case 
of  Whitney  v.  Taylor,  supra,  it  was  held  that  (syllabus): 

A  pre-emptor  who  makes  homestead  entry  of  a  part  of  the  land  embraced  within 
his  filing  thereby  abandons  all  right  under  his  pre  empt ion  claim,  and  though  the 
filing  may  not,  at  such  lime,  be  cancelod  on  the  record,  it  is  thereafter  not  evidenoe 
of  the  existence  of  a  pre-emption  claim,  and  will  therefore  not  defeat  the  operation 
of  a  railroad  grant,  as  to  the  tract  not  included  in  the  homestead  entry. 

In  that  case  the  record  of  the  pre  emption  remained  uncanceled  at 
the  date  of  the  filing  of  the  map  of  definite  location,  but  it  was  held 
that  the  record  did  not  evidence  an  existing  claim  to  the  land. 

Under  the  14th  section  of  the  pre-emption  act,  before  quoted,  by  tue 
failure  of  Sturback  and  Mather  to  make  proof  and  payment  before  the 
19th  day  of  September,  1859,  their  preemption  right  was  at  an  end, 
and  thereafter  their  claims  could  not  be  held  to  be  existing  claims,  for 
undei'  the  terms  of  the  act  of  1841  the  provisions  of  that  act  were  no 
longer  available  to  them.    The  formal  cancellation  of  their  filings  upon 
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the  record  was  not  necessary  to  destroy  or  put  to  an  end  the  pre  emptive 
right;  such  right  was  extingu.shed  by  operation  of  hiw. 

In  the  case  of  Central  Pacific  Railroad  (Jo.  r.  Edward  L.  Taylor  (11 
L.  D.,  445),  the  following  history  of  the  pre  emption  law  and  construc- 
tion thereof  was  made : 

Prior  to  1841  the  eettled  policj^  of  Congress  was  to  dispose  of  tlie  public  lands  by 
public  and  private  sales  in  quantities  to  suit  piircliasers.  The  passage  of  the  act  of 
September  4^  1841,  was  the  first  legislative  action  in  the  direction  of  a  change  to  the 
present  beneficent  policy  of  distributing  the  public  domain  among  the  people  as 
homes  for  the  homeless.  This,  legislation  was  apparently  only  tentative,  for  while 
the  public  lands  were  thereafter  to  be  thrown  open  to  settlement  and  entry,  the 
policy  of  selling  them  was  adhered  to;  the  settler  was  permitted  to  acquire,  by  his 
inhabitancy  and  improvements,  only  a  preferred  right  to  purchase  the  lands  when 
sold.  But  this  preferred  right  was  not  to  interfere  with  the  cherished  policy  of 
public  sales  at  stated  intervals.  If  any  of  the  lands  advertised  for  sale  were  occu- 
pied by  settlers,  unless  they  availed  themselves  before  the  day  of  sale  of  the  right  of 
pre-emption,  acquired  by  settlement  and  improvement,  it  would  be  forever  lost,  and 
the  lands  would  be  offered  first  at  public  sale,  and  if  not  sold  thereafter  became 
snbject  to  private  sale. 

In  that  case  the  tra^t  was  included  in  the  land  described  in  the  proc- 
lamation of  the  President  as  land  to  be  offered  for  sale  at  Marys- 
ville,  California,  on  February  14,  1859,  yet  fioni  the  records  of  the 
General  Land  Office  it  appeared  that  the  lands  in  the  township  in 
which  such  tract  was  located  were  withheld  from  sale,  so  that  the  lands 
were  never  offered;  and  in  that  case  it  was  held  that  (syllabus) : 

The  pre-emptive  right  is  not  defeated  by  the  failure  of  the  settler  to  make  proof 
and  payment  for  the  land  covered  by  his  claim  prior  to  a  day  erroneously  appointed 
for  the  pablic  offering  thereof,  where  such  tract,  on  the  discovery  of  the  error,  is 
subsequently  withheld  from  sale. 

From  the  reasoning  and  argument  contained  in  said  decision  it  is 
clear,  however,  that  had  the  tract  been  regularly  offered  in  accordance 
with  the  proclamation  of  the  President,  by  the  pre-emptor's  failure  to 
make  proof  and  payment  before  the  day  appointed  for  the  commence- 
ment of  the  sale,  all  rights  under  the  preemption  filing  theretofore 
made  "would  be  forever  lost." 

From  a  careful  consideration  of  the  entire  matter  it  is  the  opinion  of 
this  Department  that  under  the  circumstances  heretofore  recited  no 
right  of  pre-emption  remained  or  was  existing  in  and  to  the  tracts  here 
involved,  under  the  filings  of  Stavbuck  and  Mather,  at  the  date  of  the 
filing  of  the  company's  map  of  definite  location,  and  that  upon  the 
record  hereiu  made  the  tracts  involved  passed  to  the  Union  Pacific 
Eailway  Company  upon  the  filing  of  its  map  of  definite  location.  The 
allowance  of  the  entry  by  Hartwich  was  therefore  erroneous,  and  the 
same  is  directed  to  be  canceled,  and  if  otherwise  regular  the  listing  by 
the  company  should  be  submitted  with  a  view  to  the  issue  of  patent  on 
account  of  the  grant. 
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RAILROAD  GRAXT-MIXERAL  LANDS— C'LASSIFI CATION. 

Instructions. 

The  act  of  February  26,  1895,  does  not  contemplate  the  classitication  of  even  sec- 
tious,  and  the  character  of  said  bections  1b  only  considered  where  the  mineral  or 
non-mineral  character  of  the  odd  sections  cannot  be  otherwise  satisfnctorily 
ascertained. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  23,  1898,  (E.  F.  B.) 

I  am  in  receipt  of  your  letter  of  April  22, 1898,  relative  to  school 
section  16,  T.  57  N.,  R.  1  E.,  B.  M.,  Cceur  d'Alene,  Idaho,  which  was 
classified  as  non-niiueral  laud  in  April,  1897,  by  the  cominissioners 
appointed  to  examine  and  classify  lands  within  the  land  grant  limits  of 
the  Northern  Pacific  Railroad  Company  under  the  act  of  February  26, 
1895  (28  Stat.,  683). 

It  appears  from  your  letter  that  the  commissioners  appointed  for  the 
C(i»ur  d'Alene  district  in  their  report  for  the  month  of  April,  1897, 
classified  as  non  mineral  the  unsurveyed  portion  of  township  57  N.,  R. 
1  E.,  B.  M.,  which,  when  surveyed,  would  embrace,  among^  other  sec- 
tions, all  of  Sec.  36,  and  that  the  report  of  the  commissioners  was 
approved  by  the  Department  August  27,  1897. 

The  approval  by  the  Secretary  of  the  classification  of  lands  by  the 
commissioners  appointed  under  said  act  is  final  only  so  far  as  it  affect* 
the  odd  sections  within  the  limits  of  the  grant.  It  was  not  intended 
that  the  even  sections  should  be  classified,  but  should  only  be  examined 
and  considered  with  reference  to  their  character  as  mineral  or  non- 
mineral  lands  where  the  mineral  or  non-mineral  character  of  the  odd 
sections  could  not  be  satisfactorily  ascertained  without  resorting  to  an 
examination  of  the  adjacent  land. 

The  term  *' classification"  should  not,  strictly  speaking,  be  applied  to 
such  sections,  as  it  was  not  intended  that  the  character  of  such  sec- 
tions as  reported  by  the  commissioners  should  conclude  any  one  seeking 
to  acquire  title  to  the  land  from  showing  its  true  character.  There  is, 
therefore,  no  necessity  for  noting  the  report  of  the  commissioners  upon 
such  sections  on  tlie  records  of  your  office.  Hence  the  Department,  in 
the  letter  of  November  30,  1897  (25  L.  D.,  446),  advised  your  office  that 

a  mineral  return  by  the  commissioners  wonhl  not,  therefore,  prevent  your  oftice  from 
making  such  disposition  of  the  land  as  is  proper  upon  a  subsequent  showing  as  to 
its  character,  bnt  the  classification  should  be  considered  as  of  the  8ame  effect  as  the 
return  of  mineral  lands  made  by  the  government  surveyor. 

See  also  letter  of  March  23,  1898  (26  L.  D.,  423). 

The  approval  by  the  Secretary  of  the  report  of  the  commissioners  is 
operative  upon,  and  final  only,  as  to  the  odd  sections,  and  it  is  not 
necessary  to  recall  said  approval  in  order  to  invest  your  office  with 
jurisdiction  to  order  a  hearing  to  ascertain  the  character  of  the  even 
sections  u^ion  a  proper  application  made. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  685 

SWAMP  GRANT— (ONFL.ICTIXG  GRANTS  TO  STATE. 

State  of  Michigan. 

A  claim  of  the  State  under  the  swamp  grant  will  not  be  recognized  where  the  lands 
embraced  therein  have  been  certified  to  the  State  under  other  grants,  and  such 
certification  has  been  accepted  by  the  State  and  stood  unquestioned  for  many 
years. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  23^  1898.  (E.  F.  B.) 

By  decisipn  of  December  5,  1895,  your  office  rejected  the  claim  of  the 
State  of  Michigan,  aiider  the  swamp  laud  grant  of  September  28, 1850 
(9  Stat.,  510),  to' certain  tracts  of  laud  therein  described,  amounting  in 
the  aggregate  to  about  eighteen  hundred  acres,  situated  in  the  Gray- 
ling  land  district.  Said  claim  was  rejected  for  the  reason  that  the  title 
to  said  lands  has  already  passed  to  the  State  under  the  provisions  of 
the  act  of  June  3,  1856  (11  Stat.,  21),  to  aid  in  the  construction  of  cer- 
tain railroads,  and  the  act  of  August  26, 1852  (10  Stat.,  35),  and  other 
acts,  to  aid  in  the  construction  of  canals. 

From  this  decision  the  State  has  appealed,  assigning  the  following 
grounds  of  error : 

I.  These  lands  having  been  erroneously  certified  to  the  State  under  the  acts  of 
Congress  of  Jnne  8,  18p6;  and  August  26,  1S52,  to  aid  in  the  construction  of  certain 
railroads  and  canals,  it  was  error  to  hold  that  such  certification  could  prevent  the 
State  from  accepting  a  second  certification  under  the  swamp  land  grant. 

II.  The  swamp  land  grant  being  prior  to  the  grants  to  aid  in  constructing  rail- 
roads, and  the  records  showing  the  land  to  be  swamp  and  ovcrfiowed,  it  was  error 
not  to  have  certified  them  to  the  State  under  its  swamp  grant. 

III.  It  was  error  to  have  rejected  the  swamp  claim  of  the  State  for  any  reason. 

IV.  It  was  error  not  to  have  notified  Brit  ton  and  Gray,  the  attorneys  of  record  for 
the  State  of  Michigan  under  its  swamp  land  grant,  of  the  office  action  of  December 
5,  1895. 

The  question  involved  in  this  case  is,  whether  the  State  can  be  per- 
mitted to  claim  title  under  the  swamp  land  grant  to  lands  which  have 
already  been  patented  to  it  under  another  grant.  This  question  was 
also  involved  in  the  cases  of  Chandler  i\  Calumet  and  Hecla  Mining 
Company,  149  U.  S.,  79;  McCormick  r.  Hayes,  159  U.  S.,  332;  and 
Kogers  Locomotive  Works  v.  Emigrant  Company,  164  U.  S.,  559. 

in  all  of  said  cases  the  lands  were  claimed  as  swamp  and  overflowed 
land  inuring  to  the  State  under  the  swamp  land  grant,  but  no  selection 
had  been  made  by  the  State  of  said  lands  under  said  grant  prior  to  the 
issuance  of  patent,  nor  was  any  affirmative  action  taken  directly  by 
the  Secretary  of  the  Interior  with  respect  to  said  lands,  as  swamp  and 
overflowed  land,  nnder  the  grant  of  September  28,  1850.  In  each,  the 
lands  had  been  certified  or  patented  to  the  State  under  the  provisions 
of  the  several  acts  of  Congress  granting  lands  to  aid  in  the  construc- 
tion of  railroads. 
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In  the  case  of  McCorinick  v,  Hayes  {supra),  the  court  said : 

In  the  case  now  before  us,  the  selection  by  Linn  connty,  grantee  of  the  State,  prior 
to  1875,  of  swamp  and  overflowed  lands  in  the  very  section  of  which  the  lands  iu 
dispute  formed  a  part,  without  including  the  latter  in  such  selection,  together  with 
the  acquiescence  in  that  selection  by  the  Interior  Department,  and  the  selection  by 
or  uuder  the  direction  of  the  8ecretary  of  the  Interior,  and  their  certification  to  the 
State,  first  iu  1858,  and  again  in  1881,  of  the  lands  in  dispute,  as  lauds  inuring,  under 
the  act  of  Congress  of  May  15, 1856,  to  the  Cedar  Rapids  and  Missouri  River  Railroad 
Company,  and,  therefore,  not  lands  embraced  by  the  act  of  1850,  constituted  a  deter- 
mination, based  on  **  observation  and  examination,^'  that  the  lands  here  in  dispute 
were  not  swamp  and  overflowed,  and,  therefore,  had  not  been  reserved  or  appropri- 
ated, prior  to  the  date  of  the  railroad  land  grant  act,  but  passed,  as  the  Secretary  of 
the  Interior  certified,  to  the  State,  for  the  purposes  named  in  the  railroad  act. 

This  view  as  to  the  effect  of  the  action  of  the  Secretary  of  the  Interior 
iu  certifying  or  patenting  the  lands  to  the  State  undeir  another  grant 
was  reaffirmed  by  the  court  in  the  case  of  Rogers  Locomotive  Works 
V,  Emigrant  Company  {supra).    In  that  case  the  court  said : 

.  But  it  is  equally.clear  that  when  the  Secretary  of  the  Interior  certified  in  1858 
that  the  lands  in  controversy  inured  to.  the  State  under  the  railroad  act  of  1856, 
ho,  in  effect,  decided  that  they  were  not  embraced  by  the  swamp  land  act  of  1850. 
(Page  574.) 

Again : 

In  1858,  the  Secretary  of  the  Interior  decided  that  the  lands  in  controversy  inured 
to  the  State  under  the  railroad  act  of  1856,  and,  if  that  decision  was  correct,  then 
they  were  not  reserved  from  tlie  operation  of  that  act  by  the  swamp  land  act  of 
1850.  The  State  was  entitled  to  the  lands  either  under  the  act  of  1850  or  uuder  that 
of  1856.  It  was  open  to  it,  before  accepting  the  lands  under  the  railroad  act,  to 
insist  that  they  passed,  under  the  act  of  1850,  as  swamp  and  overflowed  lands.  No 
such  claim  was  made.  The  State — the  party  primarily  interested,  and  with  whom 
the  Land  Department  directly  dealt — accepted  the  lands  under  the  act  of  1856,  and, 
therefore,  not  as  inuring  to  it  as  swamp  and  overflowed  lands  within  the  meaning 
of  the  act  of  1850,  and,  as  just  stated,  has  never  repudiated  its  action  of  1858,  nor 
sought  to  have  reopened  the  question  necessarily  involved  in  the  action  of  the  Sec- 
retary when  he  certified  the  lands  to  the  State  under  the  act  of  1856. 

«  *  «  ^  *  «  « 

The  action  of  the  Department  in  18.58  was  intended  to  be  final,  as  between  the 
United  States  and  the  State,  in  respect  of  the  lands  then  certified  as  railroad  lands. 
If  the  State  considered  the  lands  to  be  covered  by  the  swamp  land  act,  its  duty  was 
to  surrender  the  certificate  issued  to  it  under  the  railroad  act.  It  could  uot  take 
them  under  one  act,  and  while  holding  them  under  that  act  pass  to  one  of  its  coun- 
ties  the  right  to  assert  an  interest  in  them  under  another  and  different  act. 

It  is  not  intended  to  hold  that  the  Department  has  no  authority  to 
accept  from  the  State  a  reconveyance  of  these  lands,  if  they  were 
improperly  certified  or  patented,  and  to  certify  and  patent  them  to  the 
State  as  swamp  land  if  they  are  of  that  character,  and  the  rights  of 
others  would  not  be  thereby  iippaired.  But  as  the  State  has  accepted 
the  lands  under  the  grants  of  1852  and  1856,  and  haiS  never  questioned 
the  correctness  of  that  certification,  or  sought  to  have  the  question 
reopened  for  re-examination  until  this  late  day,  when  other  parties  may 
have  acquired  rights  that  might  be  aflfected  adversely  by  such  action, 
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the  chauging  of  this  title  would  uot  be  a  wise  or  judicious  exercise  of 
such  authority,  even  if  the  State  offered  to  recouvey  the  iands,  which 
does  not  appear  from  the  record.    State  of  Arkansas  v.  St.  Louis,  Iron 
Mountaiu  and  Southern  Eailway  Company,  10  L.  D.,  165. 
The  decision  of  your  oflBce  is  aflfirmed. 


EQUITABLE  ACTIOX-IIOMESTEAD  ENTRY. 

Instructions. 

Equitable  action  on  homestead  entries,  where  residence  is  not  established  within 
the  prescribed  period  of  six  months,  is  not  necessary,  if  final  proof  is  made 
within  the  statutory  life  of  the  entry,  and  such  proof  shows  continuous  residence 
for  five  years  next  preceding  the  date  thereof. 

Acting  Secretary  Ryan  to  the  Commissioner^  of  the  General  Land  Office^ 
(W.  V.  D.)  May  23,  1898.  {A.  M.) 

I  have  observed  that  among  the  suspended  entries  whereon  you  have 
adjudged  that  patents  should  be  issued,  and  which  you  have  submitted 
to  the  Board  of  Equitable  Adjudication,  from  time  to  time,  for  consid- 
eration under  sections  2450  and  2457  Revised  Statutes  as  amended  by 
the  act  of  February  27, 1877  (19  Stat.,  240),  with  a  view  to  their  confir- 
mation, there  have  been  certain  homestead  entries  wherein  the  home- 
steader did  not  establish  residence  on  the  land  involved  within  the 
l)re8cribed  period  of  six  months,  but  where  final  proof  was  made  within 
the  statutory  period,  which  proof  showed  a  continuous  residence  on 
the  land  for  five  years  next  preceding  the  date  thereof. 

Tlie  class  of  entries  referred  to  has  been  submitted  under  rules  26 
and  33  of  the  rules  adopted  by  the  Board  for  your  guidance  and  it  is 
upon  these  rules,  the  strict  letter  of  which  would  seem  to  warrant  it, 
that  the  action  of  your  oflBce,  as  indicated,  has  been  based. 

It  is  a  fact  however  that,  where  a  similar  entry  is  attacked  by  a  con- 
testant after  the  homesteader  has  actually  established  residence  on  the 
land,  on  the  ground  that  such  residence  was  not  established  till  after 
six  months  from  the  date  of  entry,  the  Department  uniformly  holds, 
under  its  construction  of  the  homestead  law,  that  the  establishment  of 
residence  prior  to  intervention  of  contest  cares  the  laches  of  the  home- 
steader and  the  contest  has  been  dismissed.  It  is  not  the  purpose  of 
the  Department  to  apply  a  stricter  rule  in  cases  in  which  the  only  i)ar- 
ties  in  interest  are  the  government  and  the  claimant,  than  it  does 
where  there  is  a  contestant. 

It  is  therefore  not  considered  necessary  that  entries  of  the  class 
herein  mentioned  be  referred  to  the  Board  for  confirmation  as  a  pre- 
requisite to  issuance  of  patents  thereon. 

In  order  therefore  that  there  may  be  consistent  action  with  reference 
to  this  class  of  entries  I  direct  that  hereafter,  if  otherwise  regular, 
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they  be  approved  for  patenting  in  the  usual  way  without  being  sub- 
mitted to  tlie  Board  for  confirmatory  action. 

This  method  of  procedure  will  relieve  homesteaders  of  the  needless 
trouble,  expense  and  delay  entailed  in  supplying  the  additional  evi- 
dence required  under  the  practice  that  has  heretofore  obtained. 


CONFLICl'ING   GRANTS-WlTIIDltAWAL- ATTACHMENT  OF  RIGHTS. 

Oregon  and  California  E.  E.  Co.  v.  Willamette  Valley  and 

Cascade  Mountain  Wagon  Eoad  Co. 

The  withdrawal  made  ou  behalf  of  the  wagon  road  grant  of  July  5,  1866,  operates 
to  except  the  lands  so  reserved  from  the  attachment  of  rights  on  definite  loca- 
tion of  the  Oregon  and  California  road  under  the  grant  of  July  25,  1866. 

Secretary  Bliss  to  the  Gommmioner  of  the  General  Land  Office^  May  24^ 
(W.  V.  D.)  1898.  (C.  J.  W.) 

It  appears  from  yoar  office  decision  of  March  24, 1896,  that  the  I^£. 
J  of  the  NE.  J  of  Sec.  23,  T.  13  S.,  E.  1  W.,  Oregon  City  land  district, 
Oregon,  is  within  the  limits  of  the  withdrawal  made  August  12, 1868, 
on  -account  of  the  grant  made  by  the  act  of  July  5, 1866  (14  Stat,  89), 
to  aid  in  the  construction  of  the  Willamette  Valley  and  Cascade  Moun- 
tain Wagou  Eoad,  and  that  one  Henry  C.  McBee  had  been  permitted 
to  make  homestead  entry  for  the  same. 

The  tract  is  also  within  the  primary  limits  of  the  grant  made  by  the 
act  of  July  25,  1866  (14  Stat.,  239),  to  aid  in  the  construction  of  the 
Oregon  and  California  Eailroad,  adjusted  to  the  map  of  definite  loca- 
tion,  filed  March  26, 1870. 

Your  office  decision  held  McBee's  entry  for  cancellation,  and  that  the 
withdrawal  made  on  account  of  the  prior  grant  for  the  wagon  road 
served  to  defeat  the  grant  made  by  the  act  of  July  25, 1866,  under  which  ^ 
the  railroad  company  claims. 

The  railroad  company's  appeal  rests  upon  the  allegation  that  there  is 
no  authority  in  the  "  wagon  road  grant  for  a  withdrawal  of  lands  for 
its  benefit,"  and  ^^an  executive  withdrawal,  if  made,  would  not  be  sus- 
tained by  the  grant,  and  would  be  inoperative  as  against  a  grant  by 
Congress  which  in  terms  included  the  land." 

McBce  has  not  appealed,  and  the  decision  has  become  final  as  to  him. 

Your  office  decision  is  in  harmony  with  the  ruling  of  the  Supreme 
Court  and  of  the  Department  on  similar  questions. 

In  the  recent  decision  of  the  Supreme  Court  in  the  case  of  Northern 
Pacific  Eailroad  Co.  v,  Musser-Sauntry  Company  (168  U.  S.,  604),  it 
was  held  that  the  withdrawal  of  lands  within  the  indemnity  belt  of  the 
grant  made  by  the  acts  of  June  3,  1856  (11  Stat.,  20),  and  May  5,  1864 
(13  Stat.,  66),  to  aid  in  the  construction  of  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  railroad,  served  to  except  such  lands  from  the  sub- 
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sequent  grant  made  by  the  act  of  July  2,  1864  (13  Stat.,  365),  to  aid  in 
the  construction  of  the  Northern  Pacific  Eailroad. 

Neither  the  act  of  1856  nor  1864  directed  the  withdrawal  of  the 
lauds  within  the  indemnity  belt,  but  the  court,  on  page  607  of  the 
opinion,  in  referring  to  such  withdrawal,  said :    . 

The  withdrawal  by  the  Secretary  in  aid  of  the  grant  to  the  State  of  Wisconsin 
was  valid,  and  operated  to  withdraw  the  odd-numbered  sections  within  its  limits 
from  disposal  by  the  land  officers  of  the  government  nnder  the  general  land  laws. 
The  act  of  the  Secretary  was  in  effect  a  reservation.  Wolcott  v.  Des  Moines  Co.,  5 
Wall.,  681;  Wolsey  r.  Chapman,  101  U.  S.  755,  and  oases  cited  in  the  opinion;  Ham- 
blin  r.  Western  Land  Company,  147  U.  S.  531,  and  cases  cited  in  the  opinion.  It  has 
also  been  held  that  sach  a  withdrawal  is  e£fective  against  claims  arising  nnder  sub- 
sequent railroad  land  grants.  St.  Paul  and  Pacific  Railroad  v.  Korthem  Pacific  Rail- 
road, 139  U.  S.  1,  17,  18;  Wisconsin  Central  Railroad  v.  Forsythe,  159  U.  S.  46,  54; 
Spencer  r.  McDougal,  159  U.  S.  62. 

While  it  is  true  that  th)9  intent  of  Congress  in  respect  to  a  land  grant  is  to  be 
determined  by  a  consideration  of  aU  the  provisions  of  the  statute,  and  that  the 
word  "reserved''  may  not  always  be  held  to  include  lands  withdrawn  for  the  pur- 
pose of  6ux>plying  possible  deficiencies  in  some  prior  land  grant,  yet,  as  that  is  the 
ordinary  scope  of  the  word,  if  any  narrower  or  difi'erent  meaning  is  to  be  attributed 
to  it  in  this  grant  the  reasons  therefor  must  be  clear.  The  iise  of  a  word  which  has 
generally  received  a  certain  construction  raises  a  presumption  that  Congress  used  it 
in  this  grant  with  that  meaning,  and  it  devolves  on  the  one  claiming  any  other  con- 
struction to  show  sufficient  reasons  for  ascribing  to  Congress  an  intent  to  use  it  in 
such  sense. 

The  grant  of  July  5, 1866,  supra,  under  which  the  wagon  road  claims, 
is  of 

alternate  sections  of  public  land,  designated  by  odd  numbers,  three  sectiolis  per 
mile,  to  be  selected  witbin  six  miles  of  said  road. 

Eelative  to  the  withdrawal  of  lands  on  account  of  said  grant,  it  was 
held  in  the  case  of  Wagon  Boad  Company  v.  Hagau  (20  L.  D.,  259), 
that 

a  withdrawal  of  lands  by  the  Secretary,  in  the  exercise  of  his  authority,  for  the 
purpose  of  enabling  the  company  to  satisfy  the  grant  by  making  selections  in 
accordance  with  the  granting  act  was  equally  as  efiective  to  withhold  the  lands 
from  settlement  and  entry  as  if  it  had  been  provided  by  the  act. 

The  withdrawal  made  for  the  benefit  of  the  wagon  road  grant  has 
the  effect  of  excepting  the  land  in  question  from  the  claim  of  the  rail- 
road company  under  its  grant  of  later  date. 

The  holding  herein  made  is  nowise  in  conflict  with  the  decision  of 
the  court  in  the  case  of  Wisconsin  Central  E,  E.  Co,  v.  Forsythe  (169 
U.  S.,  46),  for  the  grants  under  consideration  in  that  case  were  both 
made  to  the  same  grantee. 

Your  ofiQce  decision  is  therefore  afiQrmed. 
12209— VOL  26 44 
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TIMBER  CULTURE  ENTRY— COMPLLANCE  AVITII  LAW. 

United  States  v.  Dayton  (On  Review). 

A  timber  cuUnre  entry  is  siiUject  to  devise  by  will^  and  on  due  compliance  with  law 
the  devisee  is  entitled  to  submit  final  proof  and  perfect  the  entry. 

Failure  to  secure  the  requisite  growth  of  trees  calls  for  cancellation  of  a  timber  cul- 
ture entry  where  the  absence  of  good  faith  in  the  matter  of  planting  and  cultiva- 
tion is  apparent. 

Departmental  decision  of  July  7,  1896,  23  L.  D.,  54,  recalled  and  vacated. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office^  May  24j 
(W.  y.  D.)  1898.  (H.  G.) 

J.  H.  Hauser,  the  entryman  of  record,  has  filed  a  motion  for  a  review 
of  the  departmental  decision  of  July  7,  1896  (23  L.  D.,  54),  affirming 
the  decision  of  your  office  of  January  5,  1895,  which  directed  the  can- 
cellation of  his  timber  culture  entry  made  March  18,  1889,  Aberdeen, 
South  Dakota,  land  district  for  the  SE.  J  of  Sec.  2,  T.  122  K,  R.  64  W., 
and  the  reinstating  of  the  timber  culture  eutry  of  Lyman  G.  Dayton  for 
the  said  tract  made  March  10,  1882,  in  what  was  then  the  Watertown, 
Dakota,  land  district.  As  originally  filed,  the  motion  is  for  a  review  of 
such  departmental  decision  and  will  be  treated  as  such  although  the 
accompanying  affidavit  presents  a  motion  in  the  alternative,  for  a 
review  or  for  a  rehearing.  The  motion  was  entertained  by  the  Depart- 
ment and  each  of  the  parties  interested  have  filed  arguments  thereon. 

It  appears  that  Dayton  died  in  the  year  1895,  prior  to  the  depart- 
mental decision  in  his  favor,  and  upon  a  report  ordered  by  this  Depart- 
ment, it  was  ascertained  that  he  died  .testate,  leaving  a  will,  admitted 
to  probate  by  competent  authority,  by  the  terms  of  which  Miss  Clara 
D.  Boswell  became  the  sole  devisee,  subject  to  the  payment  of  an 
annuity  charge  upon  the  estate  in  favor  of  the  mother  of  the  dece<lent 
The  annuitant  died  in  the  year  1896,  and  by  the  terms  of  the  will,  Miss 
Boswell,  who  was  theretofore  married  to  Samuel  D.  Coyne,  became  the 
sole  devisee  or  residuary  legatee  of  the  will,  and  liow  appears  as  the 
only  party  contesting  the  motion  for  review. 

If  the  departmental  decision  sougbt  to  be  reviewed  is  to  become  final, 
it  is  clear  that  this  devisee  is  entitled  to  make  final  proof  under  Day- 
ton's entry.  A  timber  culture  entry  is  subject  to  a  devise  by  will,  and 
if  the  executor  of  the  will  complies  with  the  requirements  of  the  law, 
he  may  make  final  proof,  as  the  deceased  entryman  could  have  done  if 
living  and  the  statute  so  provides.  Starkweather  et  al,  v.  Starkweather 
et  al.,  15  L.  D.,  162, 166. 

The  record  in  the  case  is  complicated  and  the  testimony  taken  at  the 
hearing  is  voluminous.  Upon  the  report  of  a  special  agent  for  the  gov- 
ernment, Dayton  was  cited  to  show  cause  why  his  entry  should  not  be 
canceled  for  non-compliance  with  the  law,  by  order  of  your  office  of 
June  22, 1887.    The  local  office  having  reported  that  Dayton  had  made 
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no  response  to  this  order,  on  March  12,  1889,  your  office  canceled  his 
entry  and  declared  the  tract  covered  thereby  subject  to  entry  by  the 
first  legal  applicant.  J.  H.  Hauser,  now  the  movant,  made  his  timber 
culture  entry  for  the  tract  on  March  18, 1889. 

It  afterwards  transpired  that  Dayton,  within  the  time  allowed  by 
your  office  in  its  order  holding  his  entry  for  cancellation,  had  filed  in 
the  local  office  his  response  to  such  order,  and  applied  for  a  hearing, 
and  it  was  finally  forwarded  to  your  office  June  1, 1891.  Upon  its 
receipt,  your  office  held  that  Dayton  was  not  in  default  when  his  entry 
was  canceled  and  ordered  a  hearing  "with  a  view  of  reinstating  Day- 
ton's entry,  if  found  in  all  respects  valid,  and  in  the  event  of  such 
finding  to  cancel  that  of  Hauser."  A  hearing  was  had,  commencing 
April  19, 1892,  at  which  the  government  was  represented  by  a  special 
agent.  Dayton  appeared  in  person  and  was  represented  by  counsel 
for  a  portion  of  the  time,  and  Hauser  appeared  in  person. 

Owing  to  the  complicated  state  of  the  record  and  the  conflict  in  the 
opinions  between  the  decision  of  your  office  and  that  of  the  local  office, 
upon  the  consideration  of  the  motion  for  review,  the  evidence  adduced 
at  the  hearing  has  been  carefully  examined  and  analyzed. 

In  the  departmental  decision  sought  to  be  reviewed,  it  is  held  that 
after  the'  cancellation  of  Dayton's  entry  and  Hanser's  subsequent 
entry,  Dayton  was  not  required  to  cultivate  the  land,  "and  it  is  not 
necessary  to  inquire  whether  anything  was  done  by  him  upon  the  land 
or  not."  Dayton,  however,  testifies  that  he  continued  work  upon  the 
tract  after  Hanser's  entry  was  allowed  and  for  the  year  1889,  which,  if 
there  had  been  a  previous  compliance  with  the  law  since  his  entry 
March  10,  1882,  would  have  completed  the  requisite  eight  years  culti- 
vation and  planting  of  the  tract.  After  1889,  Dayton  admitted  that 
he  had  not  performed  any  labor  upon  the  tract  for  the  reason  that  he 
would  have  been  a  trespasser  under  the  laws  of  the  jurisdiction  with 
the  entry  of  Hauser  in  effect.  This  matter  is  also  discussed  in  the 
decision  of  your  office,  but  it  is  entirely  immaterial  in  the  case,  as  if 
there  had  been  a  substantial  compliance  with  the  law,  in  good  faith  on 
the  part  of  Dayton,  during  each  of  the  eight  years  from  1882  to  1889, 
inclusive,  his  entry  would  have  been  held  intact  after  its  re-instatement. 

The  clear  preponderance  of  the  evidence  is  to  the  effect  that  there 
was  not  a  substantial  compliance  with  the  law  on  the  part  of  Dayton. 
He  entrusted  the  work  to  agents  who  did  not  properly  perform  their 
labors  hi  the  preparation  of  the  soil,  the  cultivation  of  the  area  plowed, 
or  in  the  planting  and  care  of  the  trees.  The  region  in  the  vicinity  of 
the  tract  in  dispute  was  visited  by  a  severe  drought  for  three  seasons, 
yet  during  this  period,  other  claims  were  successfully  cultivated  in  the 
neighbourhood,  although  it  appears  that  in  the  majority  of  cases  the 
attempt  to  secure  the  required  growth  of  trees  was  a  failure.  But 
the  work  done  by  the  agents  of  Dayton  was  inefficiently  and  slovenly 
performed  and  under  the  most  favorable  climatic  conditions  would  have 
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resulted  in  failure.  Que  of  those  employed  to  plant  tree  seeds  did  not 
complete  his  labors  because  he  stated  that  he  had  not  been  paid,  and 
those  employed  for  the  purpose  of  preparing  the  ground  for  tree  cul- 
ture and  of  cultivating  the  young  trees  did  not  exercise  ordinary  care 
or  attention  in  such  work.  The  ground  was  plowed  just  before  it 
became  frozen  and  weeds  and  grass  were  allowed  to  accumulate  to  the 
detriment  of  the  growing  trees.  Tlie  most  primitive  methods  were 
resorted  to  in  replanting  tlie  area  where  the  tree  seeds  had  failed  to 
germinate,  and  the  entire  work  done  upon  the  tract  was  hurriedly 
performed  and  without  system  or  skill.  The  ill-health  of  Dayton  did 
not  prevent  the  cultivation  of  the  tract  or  the  planting  of  trees,  as  the 
labor  on  the  tract  was  never  performed  by  him  personally,  but  was 
done  by  his  employes. 

The  expenditures  made  by  Dayton  upon  the  claim,  referred  to  in  your 
office  decision,  are  lumped  in  his  testimony  with  contest  costs.  He 
said: 

I  have  expended  some  seven  or  eight  hundred  dollars  in  vrnrking  upon  that  tract 
to  secure  the  growing  of  trees,  and  the  expenses  I  have  been  forced  to  incur  by  rea- 
son of  the  contest  of  John  H.  Bryce  against  my  entry— afterwards  this  entry  was 
dismissed  by  Mr.  Hausor  and  one  of  his  own  instituted  in  the  place  thereof. 

^Nowhere  did  Dayton  state  what  his  expenditures  upon  the  claim 
actually  were,  and  from  what  the  witnesses  state  directly  as  the  amount 
paid  to  them  for  such  labors  for  one  year,  and  inferentially  from  the 
amount  of  labor  done,  the  outlay  of  Dayton  was  far  below  the  amount 
stated  in  your  office  decision  as  the  amount  expended  upon  the  claim. 

The  claim  of  Dayton  that  his  young  trees  were  maliciously  pulled  up 
is  not  sustained  by  any  evidence  except  his  own,  but  is  satisfactorily 
•refuted  by  direct  testimony  and  by  inferences  to  be  drawn  from  the 
testimony. 

A  careful  survey  and  review  of  all  of  the  evidence  at  the  hearing 
discloses  that  the  local  officers  were  correct  in  their  views  when  they 
stated  as  a  conclusion  of  fact : 

While  no  year  np  to  the  cancellation  of  his  entry,  has  passed  without  Dayton 
making  some  show  of  cultivation  on  the  land,  yet  nearly  every  act  in  that  direction 
^evidences  a  compliance  with  the  letter  rather  than  the  spirit  of  the  law.  The 
breaking  was  done  Just  as  the  ground  was  freezing  for  winter  and  barely  in  time  to 
comply  with  the  letter  of  the  law.  Whatever  cultivation  has  been  done  seems 
to  have  been  (performed)  with  a  view  of  making  a  show  upon  the  land  rather  than 
to  produce  results  by  the  growth  of  trees. 

The  devisee  of  the  will  has  filed  the  affidavit  of  another,  which  is 
corroborated,  that  Hauser  has  not  now  twenty-five  trees  growing  upon 
the  tract  and  that  his  cultivation  and  tree  culture  have  been  negligent 
and  insufficient.  This  is  a  matter  for  subsequent  investigation  and 
does  not  form  a  part  of  this  inquiry. 

For  the  foregoing  reasons,  the  departmental  decision  of  July  7, 1896, 
is  withdrawn  and  revoked,  and  the  decision  of  your  office  of  January 
5, 1895,  is  reversed. 
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The  eDtry  of  J.  H.  Haaser  will  be  lield  intact.  The  motion  for  review, 
with  the  accompanying  papers,  are  herewith  transmitted  for  the  files 
of  your  office,  and  the  papers  in  the  case  are  herewith  returned. 


RAILROAD    GRANT-INDEMNITY   SELECTION- SPECIFIC ATION    OF   LOSS. 

Bull  v.  Northern  Pacific  E.  R.  Co. 

The  fact  that  hy  applying  the  rule  of  approximation  a  particular  tract  might  he 
excluded  from  an  indemnity  selection,  as  in  excess  of  the  basis,  will  not  affect 
the  validity  of  such  selection  as  to  other  tracts  for  which  a  sufficient  basis  is- 
duly  designated  in  a  list  wherein  the  losses  fully  support  the  selections. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  34y 
(W.  Y.  D.)  1898.  (F.  W.  0.) 

An  appeal  has  been  filed  on  behalf  of  Knud  Bull  from  your  office 
decision  of  April  2,  1895,  sustaining  the  action  of  the  local  officers  at 
Vancouver,  Washington,  in  rejecting  his  application  to  make  homestead 
entry  of  the  SW.  I  of  the  SW.  J  of  Secr  5,  T.  14  N.,  R.  9  W.,  for  con> 
flict  with  the  selection  made  by  the  Northern  Pacific  Railroad  Company^ 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany,  and  was  included  in  its  list  of  selections  filed  April  28,  1885. 
This  list  was  not  accompanied  bj^  a  designation  of  losses  as  bases  for 
the  selection,  the  same  being  waived  by  departmental  order  of  May  28, 
1883. 

On  October  24,  1887,  the  company  filed  a  list  designating  losses  in 
place,  and  on  August  20,  1892,  an  amendatory  list  was  filed  setting 
forth  the  selections  and  losses  tract  for  tract. 

On  January  3,  1895,  Bull  tendered  his  homestead  application,  which 
was  rejected  for  conflict  with  the  company's  selection.  In  his  applica- 
tion he  alleged  settlement  December,  1893,  long  subsequent  to  the 
filing  of  the  company's  selection  list. 

The  appeal  from  your  office  decision  questions  the  sufficiency  of  the 
designation  of  losses  contained  in  the  amendatory  list  of  August  20, 
1892.  This  list  contains  selections  amounting  to  3,635  acres,  and  the 
tracts  designated  as  a  basis  for  the  list  aggregate  3,G3G  acres,  being 
one  acre  in  excess  of  the  total  selection. 

In  the  case  of  the  Florida  Central  and  Peninsular  Railroad  Co.  (15 
L.  D.,  529)  it  was  held  (syllabus) : 

In  the  preparation  of  railroad  indemnity  lists  earh  loss  should  he  separately  spec- 
itied,  and  the  selection  therefor  designated.  The  difference  in  acreage  that  may 
exist  in  any  case  hetween  the  loss  and  selection  should  approximate  the  area  of  the 
smallest  legal  subdivision. 

The  loss  stated  in  the  list  of  August  20,  1892,  on  account  of  which 
the  selection  of  the  tract  in  question  is  made,  is  a  part  of  the  N\V.  \  of 
Sec.  5,  T.  15  N.,  K.  1  W.,  included  in  the  patented  donation  claim  of 
P.  D.  Northcraft,  the  acreage  of  which  is  given  as  124.0(5  acres. 
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The  selections  made  on  account  of  this  loss  are  as  follows: 

Acre*. 

SW.  i  of  SW.  i,  sec.  5,  T.  14  N.,  R.  9  W 40 

Lot  1,  sec.  17,  T.  14  N.,  R.  9  W 9.10 

NE.  iof  NE.  i,  sec.  29,  T.  14  N.,  R.  9  W 40 

NW.  iof  NE.  i,  sec.  29,  T.  14  N.,  R.  9  W 40 

Total 129.10 

It  is  urged  that  your  office  decision  erred  in  holding 

that  the  basis  of  the  selection  was  siifticient  although  it  included  lot  1,  Sec.  17,  T.  14, 
N.  R.  9  W.,  contaiuiug  9.10  acres,  upon  the  basis  of  a  loss  of  4.06  acres,  and  that  this 
could  be  supplemented  by  other  tracts  not  speciiically  designated  iu  the  ]ist«  of 
aelectiou. 

From  the  above  statement  of  the  selection  on  account  of  the  loss 
included  in  Northcraft's  donation  claim,  it  appears  that  three  forty- 
acre  tracts,  including  the  tract  under  consideration,  were  selected, 
together  with  lot  1  of  section  17,  embracing  9.10  acres.  Totaled,  the 
entire  selection  exceeds  this  particular  loss  by  5.0:^  acres. 

If  this  one  selection  constituted  the  entire  list  it  might  be  held,  fol- 
lowing the  rule  of  approximation,  that  by  excluding  said  lot  1  the 
deficiency  between  the  selection  and  loss  would  be  less  than  the  excess 
area  including  it.  This  might  result  in  the  exclnsion  of  said  lot  1  on 
account  of  insufficiency  of  the  basis,  but  it  could  in  no  wise  invalidate 
the  selection  of  the  remaining  three  forty  acre  tracts,  among  which  is 
the  tract  in  question.  As  before  stated,  however,  the  total  amount 
of  selections  included  in  the  list  is  3635  acres,  and  the  total  losses 
given  exceed  the  selections;  so  that,  as  a  whole,  the  list  is  fully 
supported. 

From  a  careful  examination  of  the  matter  it  is  clear  that  the  selection, 
as  to  the  SW.  i  of  the  SW.  i  of  Sec.  5,  T.  14  N.,  R.  9  \V.,  the  tract 
here  involved,  the  loss  given  is  sufficient,  and  the  list  as  filed  is  a  sub- 
stantial compliance  with  the  regulations  governing  the  selection  of 
indemnity  lands. 

Your  office  decision  is  accordingly  affirmed.  Bull's  application  will 
stand  rejected,  and  the  company's  selection,  if  otherwise  regular,  will 
be  submitted  for  approval  as  the  basis  for  patent. 


KA1L.R()AI>    GRANT-Sl'IT   TO    VACATH    PATENT. 

Oi.E  Sanaker. 

A  suit  to  vacate  a  patent  issued  to  a  railroad  company  under  an  indoinnity  selection, 
on  the  ground  that  a  proper  hnsis  tlierefor  was  not  deaiguatod,  will  not  be 
advised,  in  the  absence  of  adverse  superior  equities,  if  it  appears  that  the  indem- 
nity lands  are  not  sufficient  to  satisfy  the  losses  in  ^dace. 

Secretary  BUsh  to  the  Commissioner  of  the  Oeiieral  Land  Office^  May  24^ 
(W.  V.  D.)  1898.  (J.  I.  P.) 

On  March  15th  last,  the  Department  referred  to  your  oflice  for  reiwrt, 
a  letter  from  one  Charles  L.  Shelly,  of  Morris,  Minnesota,  relative  to 
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the  claim  of  one  Ole  Sanaker  to  the  NE.  J  of  Sec.  3.  T.  123  N.,  R.  44  W., 
in  the  Marshall  land  district  in  said  state,  which  it  was  alleged  had 
been  erroneously  approved  to  the  St.  Paul,  Minneax>olis  and  Manitoba 
Eailway  Company.  It  was  stated  that  said  company  had  brought  suit 
to  eject  Sanaker  from  said  tract  on  which  he  had  lived  continuously 
since  1888,  and  on  which  he  had  made  valuable  improvements,  and  it 
was  asked  that  the  matter  be  investigated  by  the  Attorney  General 
and  the  proper  action  instituted  by  the  United  States  to  compel  the 
railway  company  to  relinquish  this  land,  or  to  set  aside  the  approval  of 
it  on  account  of  inadvertence,  etc. 

Your  report,  dated  March  29,  last,  shows  the  status  of  this  land,  so 
far  as  the  railroad  grant  is  concerned,  to  be  as  follows: 

This  land  is  within  the  twenty  mile  indemnity  limits  of  the  grant  for  the  St.  Panl^ 
Minneapolis  and  Manitoba  Railway,  main  line,  under  the  act  of  March  3,  1S57  (11 
Stat.,  195),  and  March  3, 1865  (13  Stat.,  526),  and  was  embraced  in  the  withdrawal  of 
May  25, 1869,  which  remained  in  force  nntil  May  22, 1891  (12  L.  D.,  541} ;  and  reserved 
the  land  from  disposal  under  the  public  land  laws  (12  L.  D.,  27  and  228). 

The  records  of  this  office  show  that  this  land  was  selected  by  the  St.  Paul,  Min- 
neapolis and  Manitoba  Railway  Company,  main  line,  October  16,  1883,  list  No.  4; 
that  the  same  wa«  approved  March  2, 1889;  and  patent  issued  thereon  March  7, 1889. 

The  basis  designated  by  the  company  for  the  said  tract  was  for  land  in  section  9, 
T.  138  N.,  R.  48  W.,  within  the  primary  limits  of  the  grant  for  the  St.  Vincent 
Extension,  St.  Paul,  Minneapolis  and  Manitoba  Railway. 

Said  report  then  goes  on  to  give  the  history  of  Sanaker's  connection 
with  said  tract,  which  need  not  be  here  repeated,  the  point  to  which 
your  attention  is  called  being  that,  as  shown  by  the  records  of  your 
office,  this  tract  was  selected  by  said  company  October  16,  1883,  as 
indemnity  lands  within  tbe  twenty  mile  indemnity  limits  of  the  grant 
for  the  St.  Paul,  Minneapolis  and  Manitoba  Eailway,  main  line,  and 
that  the  basis  designated  by  the  company  for  said  tract  was  for  laud 
within  the  primary  limits  of  the  grant  for  the  St.  Vincent  Extension  ot 
said  railway  company. 

On  February  26,  1889,  in  the  case  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  (8  L.  D.,  255),  Secretary  Vilas,  following 
a  decision,  in  reference  to  the  adjustment  of  the  grant  to  the  St.  Paul, 
Minneapolis  and  Manitoba  Eailway  Company,  rendered  by  Secretary 
Chandler  December  2,  1875,  held — (Syllabus) 

The  grant  to  the  State  of  Minnesota  in  aid  of  a  railroad  'from  Stillwater,  by  way 
of  St.  Paul  and  St.  Anthony  to  a  point  between  the  foot  of  Big  Stone  Lake  and  the 
month  of  the  Sioux  Wood  River,  with  a  branch  via  »St.  Cloud  and  Crow  Wing,  to 
the  navigable  waters  of  the  Ked  River  of  the  North '  is  in  effect  an  entirety  and 
indivisible. 

If  the  indemnity  lands  provided  for  one  of  such  lines  or  branches  shall  prove 
insufficient  to  make  up  the  losses  sustained  along  snch  line  or  branch,  then  the 
deficiency  may  be  supplied  from  the  indemnity  limits  of  the  other  lines  or  branches. 

On  the  10th  of  June  1891,  in  the  case  of  the  St.  Paul,  Minneapolis  and 
Manitoba  and  the  St.  Paul  and  Northern  Pacific  Railroad  Company 
(13  L.  D.,  349),  Acting  Secretary  Chandler,  following  the  decision  of 
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the  supreme  court  in  the  case  of  the  St.  Paul  and  Pacific  Eailroad 
company  tJ.  Northern  Pacific  Bailroad  Company  (139  U.  S.,  1),  modified 
the  decision  of  Secretary  Vilas  as  follows:  (Syllabus) 

The  St.  Paul  and  Pacific  Company  bad  no  grant  from  Crow  Wing  to  St.  Vincent, 
until  the  act  of  March  3,  1865,  as  changed  by  the  act  of  1871,  conferred  a  new  grant 
between  these  points,  and  it  therefore  follows  that  the  grant  for  this  part  of  the  road 
cannot  be  adjusted  in  connection  with  the  earlier  grants  to  said  company  as  an 
entirety. 

and  on  October  1, 1891,  Secretary  Noble,  on  review  of  the  decision  last 
mentioned,  adhered  to  said  decision  (13  L.  D.,  353)  and  held  as  follows  : 
(Syllabus) 

The  grant  to  the  St.  Vincent  Extension  of  the  St.  Pan],  Minneapolis  and  Manitoba 
Ry,  Is  a  new  grant,  made  by  an  act  of  Congress  subsequent  in  date  to  those  by  which 
the  original  grant  was  made  for  the  main  line,  and  it  therefore  follows  that  the 
grant  for  said  extension  should  not  be  adjusted  in  connection  with  the  other  grants 
as  an  entirety.  The  earlier  grauts  must  be  adjusted  separately  from  the  later,  and 
wherever  the  latter  conflicts  with  the  older  grant,  priority  of  right  most  be 
accorded  the  prior  grant. 

The  separate  adjustment  of  the  grants  for  the  main  and  branch  lines  precludes 
the  right  of  indemnity  selection  by  the  older  grant  along  the  line  of  the  younger, 
and  vice  versa. 

In  the  case  of  the  St.  Paul,  ^ifinneapolis  and  Manitoba  Eailway  Com- 
pany V.  Hastings  and  Dakota  Kailroad  Company  (13  L.  D.  440)  it  is  held 

A  specification  of  losses  on  the  line  of  the  St.  Vicent  Extension  cannot  be  accepted 
as  the  basis  for  selection^  on  the  main  line  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  Company. 

It  would  seem  from  the  foregoing  that  the  basis  on  which  the  selec- 
tion of  this  tract  was  made  was  an  erroneous  one.  But  the  rule 
requiring  that  every  selection  should  be  based  on  a  designated  loss  may 
be  and  has  been  waived  by  the  Department,  and  it  is  not  improbable 
that  it  was  waived  in  this  case.  If  it  should  appear  that  the  grant 
to  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  is  deficient^ 
that  there  is  not  enough  indemnity  lands  to  satisfy  the  losses  in  place, 
then  in  the  opinion  of  the  Department,  a  suit  should  not  be  brought,  to 
vacate  the  patent  for  said  tract  issued  to  said  company,  especially  in 
view  of  the  absence  of  superior  equities  in  the  claim  of  Sanaker.  You 
are  directed,  however,  to  note  in  the  adjustment  of  the  grant  to  said 
company,  whether  or  not  there  has  been  patented  to  it  lands  in  excess 
of  its  grant.  If  you  find  such  to  be  the  case,  you  will  prepare  a  list  of 
such  lands  and  submit  the  same  to  the  Department  with  your  recom- 
mendations in  the  premises. 
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RAILROAD  LANDS-ORDER  OF  RESTORATION. 

Instructions. 

Commissioner  Hermann  to  the  Register  and  Receiver  at  Los  Angeles^ 

California,  April  13,  1898, 

The  supreme  court  of  the  United  States  has  finally  decided  that  the 
lands  lying  within  the  overlapping  limits  of  the  grant  by  act  of  Con- 
gress of  March  3,  1871  (16  Stat.,  673)  to  the  Southern  Pacific  Railroad 
Company,  branch  line,  and  the  forfeited  portion  of  the  grant  by  act  of 
July  27, 1866  (14  Stat.,  592)  to  the  Atlantic  and  Pacific  Kailroad  Com- 
pany,  are  public  lands  and  that  the  Southern  Pacific  Kailroad  Company 
has  no  right  therein  under  said  grant  of  1871,  Southern  Pacific  Rail- 
Co.  et  al  V,  United  States  (168  U.  S.,  1);  and  the  Secretary  of  the  Inte- 
rior by  letters  of  January  18  and  28,  1898  (26  L.  D.,  48  and  97),  hafl 
directed  that  the  restoration  to  entry  of  the  lands  which  had  been 
directed  to  be  restored  by  departmental  letter  of  July  16, 1893,  but  was 
8usx)ended  by  Departmental  letter  of  November  8, 1893,  because  of  the 
pendency  of  the  suit  now  decided,  be  proceeded  with,  certain  lands 
being  excepted. 

Therefore,  in  order  to  carry  the  restoration  into  effect,  you  will  cause 
to  be  published  for  the  period  of  thirty  (30)  days  in  some  newspaper 
of  general  circulation  in  your  district,  and  in  the  vicinity  of  the  lands, 
a  notice  that  all  lands  lyiug  within  the  overlapping  limits  of  the 
Atlantic  and  Pacific  Company's  grant  by  act  of  July  27, 1866,  and  the 
Southern  Pacific  Branch  Line  grant  by  act  of  March  3,  1871,  and  not 
within  the  twenty  mile  primary  limits  of  the  grant  by  the  former  act 
to  the  Southern  Pacific  Company  for  its  main  line,  heretofore  reserved 
from  entry  for  the  Southern  Pacific  Company,  are  restored  to  the  pub- 
lic domain,  with  the  exceptions  and  additions  to  be  noted  further  on, 
and  will  be  subject  to  entry  on  a  day  to  be  fixed  by  the  notice  which 
shall  not  be  less  than  thirty  (30)  days  from  the  date  of  the  first  publi- 
cation thereof. 

To  the  end  that  complications  that  might  arise  from  the  former  prac- 
tice of  suspending  applications  for  these  lands  may  be  avoided  and  the 
rightful  claimants  be  enabled  to  acquire  title  with  as  little  delay  as 
possiole,  I  have  to  direct  that  there  be  inserted  in  the  notice  of  restora- 
tion, a  notice  to  all  prior  applicants,  whatever  the  character  of  the 
claim  asserted,  that  their  applications  confer  no  rights  upon  them  and 
that  upon  the  day  set  for  the  restoration  the  lands  will  be  opened  to 
entry  and  disposal  without  regard  to  such  applications,  which  shall  be 
held  by  the  notice  to  be  rejected. 

That  all  said  applicants,  however,  may  have  ample  opportunity  to 
present  new  applications  when  the  lands  may  be  opened  to  entry,  I 
enclose  herewith  a  list  of  such  of  them  as  have  applications  pending 
in  this  ofQce,  giving  their  post  office  addresses,  and  have  to  direct  that 
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yoa  at  once  specially  notify  said  parties  and  any  others  sbown  by  your 
records  to  have  applications  pending,  of  the  rejection  thereof,  of  the 
date  of  the  restoration  and  of  the  necessity  of  presenting  new  applica- 
tions for  the  protection  of  their  rights. 

The  exceptions  from  the  restoration  are  the  lands  involved  in  the 
suit  recently  decided  by  the  supreme  court  (168  U.  S.,  1)  which  were 
claimed  by  defendants  other  than  the  Southern  Pacific  Railroad  Com- 
pany, and  the  trustees  in  the  mortgage  executed  by  that  company,  a 
list  of  which  is  enclosed  marked  "A,"  and  the  lands  lying  within  the 
San  Gabriel  timber  laud  reserve.  While  the  lands  within  said  timber 
reserve  are  generally  excluded  from  the  restoration,  any  claims  therein 
initiated  prior  to  its  creation,  which  was  by  proclamation  of  the  Presi- 
dent of  December  20, 1892,  will  upon  presentation  receive  due  consid- 
eration. 

The  south  half  of  sections  7,  9  and  11  and  all  of  sections  13, 15  and 
17  in  township  7  north,  ranges  9, 10,  11,  12  and  13  west,  though  within 
the  twenty  mile  primary  limits  of  the  Southern  Pacific  main  line  grant, 
were  involved  in  the  suit  aforesaid  and  are  also  to  be  included  in  the 
restoration. 

I  transmit  a  diagram  showing  the  limits  of  the  said  grants  as  they 
overlap  the  lands  to  be  restored,  and  in  explanation  thereof  will  say 
that  under  the  decision  of  the  court  the  restoration  will  embrace  all  the 
public  lands  within  the  thirty  (30)  mile  limits  of  the  forfeited  Atlantic 
and  Pacific  grant  to  the  extent  it  is  overlapped  by  the  Southern  Pacific 
branch  line  grant  (both  twenty  and  thirty  mile  limits)  outside  the 
twenty  mile  primary  limits  of  the  Southern  Pacific  main  line  grant, 
and  also  the  tracts  above  described  within  said  latter  limits  as  being 
involved  in  the  suit  recently  decided,  with  the  exceptions  noted. 

The  lands  outside  the  primary  limits  of  the  Southern  Pacific  main 
line  ^rant,  and  within  the  limits  of  its  branch  line  grant,  are  of  four 
classes,  as  follows:  Lands  within  the  common  granted  limits  of  the 
Atlantic  and  Pacific  grant  and  the  Southern  Pacific  grant  of  1871; 
lands  within  the  granted  limits  of  said  Southern  Pacific  grant  and  the 
indemnity  limits  of  the  Atiantic  and  Pacific  grant;  lands  within  the 
granted  limits  of  the  Atlantic  and  Pacific  grant  and  within  the  indem- 
nity limits  of  the  Southern  Pacific  grant,  and  lands  within  the  common 
indemnity  limits  of  both  grants.  The  San  Gabriel  reservation  is  noted 
on  the  diagram  and  colored  pink. 

All  applications  to  select  and  all  selections  by  the  Southern  Pacific 
Eailroad  Company  on  account  of  its  branch  line  of  the  lands  to  be 
restored,  are  rejected  and  canceled,  respectively,  and  you  will  so  note 
upon  your  records. 

Any  entries  of  lands  which  may  have  been  allowed,  will  be  permitted 
to  stand,  and  if  no  superior  adverse  claims  to  the  tracts  covered  by 
them  are  presented  they  may  be  perfected.  In  all  cases  of  conflicting 
claims  you  will  proceed  in  accordance  with  the  rules  of  practice  in 
similar  cases. 
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You  will  promptly  forward  a  copy  of  tbe  newspaper  containiDg  the 
first  notice  of  the  restoration  for  the  information  of  this  office. 

The  receiver  as  disbursing  officer,  will  pay  the  cost  of  pnblication  and 
forward  a  copy  .of  the  notice  with  proof  of  publication  as  his  voucher 
for  the  disbursement. 

Api)roved,  May  3,  1898: 

C.  K.  Bliss,  Secretary. 


ISOLATED  TRACT-PRICK  ^VITIIIN  R.\ir,ROAD  LIMITS. 

Charles  Tylee. 

Section  2455  K.  S.,  as  amended  by  the  act  of  February  26, 1895|  operates  to  reduce  the 
njiniinnm  price  of  isolated  aiTd  disconneot<^d  tracts  in  alt«^m ate  reserved  sections 
within  the  limits  of  a  railroad  grant  from  two  dollars  and  fifty  cents  to  one  dol- 
lar and  twenty-live  cents  per  arre. 

Acting  Secretary  Ryan  to  the  CommuHioner  of  the  General  Land  Office^ 
(W.  V.  D.)  May  :23,  1898.  (E.  B.,  Jr.) 

This  is  an  appeal  by  Charles  Tyler  from  the  decision  of  your  office 
dated  January  1,  1896,  holding  that  the  tract  of  pablic  land  described 
as  the  ^'E.  J  of  the  NE.  \  and  the  S.  ^  of  the  NE.  \  of  Sec.  30,  T.  44  N., 
R.  2  W.,  Ashland,  Wisconsin,  laud  district,  being  part  of  an  alternate 
reserved  section  within  the  primary  limits  of  a  railroad  grant,  is  there- 
fore double  luinimuni  land,  and  that  to  entitle  him  to  patent  for  the 
same  be  must  pay,  as  the  price  thereof,  one  dollar  and  twenty-five 
cents  i)er  acre  additional  to  the  one  dollar  aud  twenty-five  cents  already 
paid;  that  is,  a  total  of  two  dollars  and  fifty  cents  per  acre. 

The  land  was  sold  to  him  at  public  sale  September  21, 1895,  for  one 
dollar  and  twenty-five  cents  per  acre,  as  an  isolated  or  disconnected 
tract,  under  section  2455  Kevised  Statutes,  as  amended  February  26, 
1895  (28  Stat.,  687).  The  contention  of  the  appeal,  briefly  stated,  is, 
that  this  amended  section  authorizes  the  Commissioner  of  the  General 
Land  Office  to  order  iuto  market  and  sell  any  such  isolated  or  discon- 
nected tract  or  parcel  of  ]>ublic  land,  whether  part  of  an  alternate 
reserved  section  or  not,  for  not  less  than  one  dollar  and  twenty-five 
cents  per  acre,  upon  the  conditions  tlierein  named. 

This  tract  is  within  the  primary  limits  of  the  grant  of  May  5,  1864 
(13  Stat.,  iS(S),  to  the  State  of  Wisconsin,  to  aid  in  the  construction  of 
certain  railroads  (which  grant  inured  to  the  benefit  of  the  Wisconsin 
Central  liailroad  Company)  and  is  one  of  the  alternate  even  numbered 
sections  reserved  to  the  United  States,  the  price  and  sale  of  which 
were  regulated  by  section  four  of  such  granting  act  as  follows: 

That  the  sections  and  parts  of  sections  of  lands  wliicL  shall  remain  to  the  United 
States  within  ton  niileH  on  each  side  of  said  roads  shall  not  be  sold  for  less  than 
double  the  minimnm  price  of  the  pnblic  lands  when  sold.;  nor  shall  any  of  the  said 
reserved  lands  become  subject  to  private  entry  until  the  same  have  been  first  offered 
at  pablic  sale  at  the  increased  price. 
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Most,  if  not  all,  of  the  railroad  land  grants,  contain  similar  provision 
as  to  the  price  of  the  alternate  reserved  sections. 

The  act  of  March  3,  1853  (10  Stat.;  244),  extended  existing  pre- 
emption laws  to  alternate  reserved  sections,  and  fixed  the  price  thereof 
to  preemptors,  as  follows: 

That  the  pre-emption  laws  of  the  Uuited  States,  as  they  now  exist,  be  and  they 
are  hereby  extended  over  the  alternate  sections  of  pablic  lands  along  the  lines  of  aU 
the  railroads  in  the  Uuited  States  wherever  public  lands  have  been  or  may  be  granted 
by  acts  of  Congress;  and  that  it  shall  be  the  privilege  of  the  persoud  residing  on  any 
of  said  reserved  lands  to  pay  for  the  same  in  soldiers'  bounty  laud  warrants,  esti- 
mated at  a  dollar  and  twenty-five  cents  per  acre,  or  in  gold  and  silver,  or  both 
together,  iu  preference  to  auy  other  person,  and  at  any  time  before  the  same  shall  be 
offered  for  sale  at  auction.  .  .  .  And  provided  further ,  That  the  price  to  be  paid  shall 
in  all  cases  be  two  dollars  and  fifty  cents  per  acre,  or  such  other  minimum  price  as  is 
now  fixed  by  law,  or  may  be  fixed  upon  landH  herefifter  granted; 

The  general  policy  of  fixing  the  minimum  price  of  reserved  lands 
within  the  limits  of  railroad  land  grants  at  double  minimum,  or  two 
dollars  and  fifty  cents  per  acre,  as  manifested  in  the  several  granting 
acts  and  in  the  act  of  March  3,  1853  [supra)^  is  expressed  in  a  proviso 
to  section  2357  of  the  Kevised  Statutes.  That  section  is  made  up  from 
former  statutes  regulating  the  price  of  all  public  lands  and  is  as  follows : 

The  price  at  which  the  public  lands  are  offered  for  sale  shall  be  one  dollar  and 
tweuty-flvo  ceuts  an  acre;  and  at  every  sale,  the  highest  bidder,  who  makes  payment 
as  provided  iu  the  preceding  sectioii,  shall  be  the  pnrchaser;  but  no  land  shall  be 
sold,  either  at  public  or  private  sale,  for  a  leHS  price  than  one  dollar  and  twenty-five 
cents  an  acre;  and  all  the  public  lauds  which  are  hereafter  offered  at  public  sale, 
according  to  law,  and  remain  unsold  at  the  close  of  such  public  sales,  shall  be  sub- 
ject to  be  sold  at  private  sale,  by  entry  at  the  land  office,  at  one  dollar  and  twenty- 
five  ceuts  an  acre,  to  bo  paid  at  the  time  of  making  such  entry :  Provided^  That  the 
price  to  be  paid  for  alternate  reserved  lands,  along  the  line  of  railroads  within  the 
limits  granted  by  any  art  of  Congress,  shall  be  two  dollars  and  fifty  cents  per  acre. 

Section  five  of  the  act  of  August  3,  1846  (9  Stat,  51),  brought  into 
the  Kevised  Statutes,  substantially  unchanged,  as  section  2455,  gave 
authority  for  ordering  into  market,  for  public  or  private  sale,  any  iso- 
lated or  disconnected  tract  of  public  land,  but  made  no  provision  as  to 
the  price  thereof,  leaving  that  to  be  determined  by  other  statutes. 

The  act  of  March  2, 1889  (25  Stat.,  854),  prohibited  the  private  sale 
of  any  public  lands,  except  those  in  the  State  of  Missouri.  Section 
nine  of  the  act  of  March  3,  1891  (26  Stat,  1095-1099)  prohibited  auy 
future  2?Mft/iV  sale  of  public  lands,  but  made  express  exception,  among 
others,  of  "isolated  and  disconnected  fractional  tracts  authorized  to  be 
sold  by  section  twenty-four  hundred  and  fifty-five  of  the  Revised 
Statutes.'^  The  public  sale  of  isolated  or  disconnected  tracts  was  not 
affected  by  either  of  these  acts,  but  thereafter  they  were  not  subject  to 
private  sale,  unless  in  Missouri,  and  wore  only  saved  from  the  prohibi- 
tion against  public  sale  by  the  express  exception  in  the  latter  act  of 
isolated  or  disconnected  tracts. 
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As  amended  by  the  act  of  February  26, 1895,  section  2465  reads: 

It  shall  be  lawful  for  the  Comiuissioner  of  the  ( jeueral  Land  Office  to  order  into 
market  and  sell /or  not  Jess  than  one  dollar  avd  txcenty-five  cents pe^'  acre  any  isolated  or 
disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter  section,  which 
in  his  judgment  it  would  be  proper  to  expose  to  sale,  after  at  least  thirty  days'  notice 
by  the  land  officers  of  the  district  in  which  such  Innds  may  be  situated:  Provided, 
That  lands  shall  not  become  so  isolated  or  disconnected  until  the  same  have  been 
subject  to  homestead  entry  for  a  period  of  three  years  after  the  surrounding  land  has 
been  entered,  filed  upon,  or  sold  by  the  Government:  Providtdf  That  not  more  than 
one  hundred  ami  sixty  acres  shall  be  sold  to  any  one  person. 

As  it  stands  since  the  amendment,  that  section,  according  to  its 
plainly  expressed  langaage,  if  unaffected  by  other  legislation,  unqnes- 
tionably  authorizes  the  sale  of  isolated  or  disconnected  tracts  or  parcels 
of  the  public  domain,  whether  within  the  limits  of  any  railroad  grant 
or  elsewhere,  at  a  price  of  not  less  than  one  dollar  and  twenty-five  cents 
per  acre.  They  may  be  sold  as  much  higher  than  the  minimum  as  any 
one  is  willing  to  bid,  but  cannot  be  sold  for  less  than  that  sum. 

Section  four  of  the  granting  act,  hereinbefore  quoted,  and  the  proviso 
to  section  2357,  control  the  price  of  alternate  reserved  sections,  within 
the  limits  of  this  grant,  unless  the  amended  section  2455,  works  a  par- 
tial repeal  thereof  to  the  extent  of  excepting  isolated  or  disconnected 
tracts  from  the  operation  thereof.  The  question  then  is :  Do  section 
four  of  the  granting  act  and  the  proviso  to  section  2357,  continue,  unim- 
paired, to  fix  the  minimum  price  of  all  isolated  or  disconnected  fractions 
of  alternate  reserved  sections,  or  did  section  2455,  as  amended,  operate 
to  reduce  the  minimum  price  of  isolated  or  disconnected  tracts  in  such 
reserved  sections,  from  two  dollars  and  fifty  cents  to  one  dollar  and 
twenty-five  cents  per  acre  I 

These  sections  are  plainly  irreconcilable  as  to  the  price  of  such 
tracts,  giving  to  the  language  of  each  its  general  and  ordinary  mean- 
ing. They  can  not  both  be  administered  as  to  price  in  respect  to  these 
tracts.  The  amended  section  is  not  restricted  or  confined  to  lauds 
lying  outside  of  railroad  or  other  land  grants.  Its  language  is:  ''Any 
isolated  or  disconnected  tract  or  parcel  of  the  public  domain."  These 
words  are  broad  and  comprehensive  enough  to  include  the  particular 
class  of  lands  therein  defined,  wherever  found.  The  statute  is  special 
in  that  it  only  applies  to  such  isolated  or  disconnected  tracts  but  it  is 
of  equal  application  to  all  of  them.  As  the  section  stood  before  the 
amendment,  such  tracts  when  located  within  an  alternate  reserved 
section  were  clearly  within  its  meaning  and  application,  but  at  that 
time  the  section  was  silent  as  to  price,  that  matter  being  determined 
by  other  statutes  which  made  the  minimum  price  depend  upon  location, 
that  is,  land  within  alternate  reserved  sections  was  two  dollars  and 
fifty  cents  an  acre,  and  land  located  elsewhere  was  one  dollar  and 
twenty-five  cents  an  acre. 

Had  Congress  intended  tbat  the  price  of  isolated  and  disconnected 
tracts  of  public  land  should  remain  as  then  fixed,  it  was  not  necessary 
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to  have  enacted  any  new  legislation  as  to  the  price  thereof.  Such  leg- 
islation only  became  necessary  iii  pursuance  of  an  intention  to  make 
some  change,  and  Congross  having,  under  these  circumstances,  legis- 
lated with  respect  to  the  price  of  such  tracts  in  the  amendatory  act, 
and  having  placed  no  limit  or  restriction  on  such  new  legislation,  the 
Department  believes  that  it  was  the  intention  to  cover  the  whole  field 
of  price  and  not  to  leave  a  portion  of  the  field  to  other  legislation  fixing 
a  diflPerent  price.  This  view  seems  to  be  strengthened  when  we  consider 
the  history  of  the  act  of  February  26,  1895,  by  which  section  2465  was 
so  amended.  The  bill  was  known  as  U.  E.  4952,  and  when  it  was  intro- 
duced into  and  passed  the  House  of  Representatives,  its  language  and 
terms  were  identically  those  of  the  present  act  excepting  that  the  words 
"one  dollar  and  twenty-five  cents  per  acre"  where  they  now  occur, 
then  read  "two  dollars  and  fifty  cents  per  acre.''  In  the  Senate  the  bill 
was  amended  by  striking  out  the  words  "two  dollars  and  fifty''  and  by 
inserting  "one  dollar  and  twenty-five"  in  lieu  thereof  As  so  amended 
the  bill  passed  the  Senate  and  the  amendment  was  concurred  in  by  the 
House  of  Kepresentatives.  The  difi'erence  in  opinion  thus  manifested 
was  not  as  to  whether  this  act  should  fix  the  price  but  was  as  to  what 
the  minimum  price  should  be.  The  Department  is  of  opinion  that 
Congress  intended  to  establish  a  uniform  minimum  price  for  all  isolated 
or  disconnected  tracts. 

As  before  stated,  the  provision  as  to  price  of  lands  in  alternate 
reserved  sections  in  the  fourth  section  of  this  grant  is  common  to  nearly 
all,  if  not  to  all,  grants  in  aid  of  the  building  of  railroads,  and  Congress 
was  well  aware  of  these  provisions  when  the  amended  section  in  qnes- 
tion  was  enacted.  It  was  also  aware  of  the  provisions  of  section  2357 
Revised  Statutes,  fixing  one  dollar  and  twenty-five  cents  an  acre  as  the 
general  minimum  price  of  public  lands  and  fixing  two  dollars  and  fifty 
cents  an  acre  as  the  price  of  alternate  reserved  lands  within  the  limits 
of  railroad  grants,  so  that  unless  the  provision  as  to  price  in  the 
amended  section  2455  was  inserted  with  the  intention  of  thereby  cover- 
ing the  whole  subject  to  the  exclusion  of  prior  statutes,  it  was  idly 
inserted,  has  no  meaning,  and  adds  nothing  to  the  section.  A  statute 
should  be  so  construed  as  to  give  effect  to  every  part  thereof,  and  it 
will  be  presumed  that  every  part  was  intentionally  and  deliberately 
enacted. 

Certain  it  is  that  any  lands  coming  within  the  kind  or  class  described 
in  the  amended  section  may  be  sold  thereunder.  As  to  kind  or  class, 
the  terms  and  words  of  description  are — 

J»y  isolated  or  disconnected  tract  or  parcel  of  tlie  public  domain  lens  than  one 
quarter  section Prodded,  Tliat  lands  shall  not  l>ecotne  so  isolated  or  dis- 
connected until  the  same  have  been  subject  to  homestead  entry  for  a  period  of  three 
years  after  the  surrounding  land  has  been  entered,  filed  upon,  or  sold,  by  the  gov- 
ernment. 

This  language  clearly  embraces  such  tracts  wherever  located,  those 
within  the  limits  of  alternate  reserved  sections  in  railroad  grants  as 
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well  as  those  elsewhere.  If  a  tract  or  parcel  of  land  is  embraced  in 
any  of  the  provisions  of  the  amended  section,  it  is  equally  embraced  in 
all  of  them,  that  as  to  price  as  well  as  others.  If  the  amended  section 
does  not  embrace  isolated  or  disconnected  tracts  or  parcels  when  within 
the  alternate  reserved  sections  of  a  railroad  grant,  then  there  is  no 
existing  provision  for  their  sale,  since  the  section  as  it  stood  at  the  time 
of  its  amendment  was  the  only  law  which  authorized  the  sale  of  such 
tracts,  and  there  has  been  no  other  legislation  in  the  premises.  They 
were  included  in  the  section  as  it  stood  before  the  amendment  and  the 
inserting  of  the  provision  as  to  price  was  not  sufficient  in  itself  to 
exclude  them  from  it. 

The  isolated  or  disconnected  tracts  or  parcels  so  authorized  to  be 
sold,  must  have  been  subject  to  homestead  entry  for  a  period  of  three 
jTears  after  the  surrounding  land  has  been  entered,  filed  upon,  or  sold, 
so  they  have  necessarily  proved  to  be  not  desirable  as  homesteads. 
Many  of  them  can  not  be  sold  for  as  much  as  two  dollars  and  fifty  cents 
per  acre,  and  Congress  was  aware  of  this  when  the  amendatory  legisla- 
tion in  question  was  enacted.  On  the  other  hand,  where  there  remain 
valuable  tracts  of  the  kind  or  class  defined,  the  government's  interests 
are  amply  safeguarded  by  the  discretion  with  which  the  Commissioner 
is  clothed  in  determining  whether  a  sale  shall  be  ordered,  and  by  the 
published  invitation  for  competition  in  price  at  any  authorized  sale. 

It  is  believed  that  the  case  of  United  States  v,  Healey  (160  IT.  S.,  136), 
does  not  control  the  question  here  discussed  and  does  not  require  a 
different  conclusion  from  that  here  announced.  After  full  and  careful 
consideration,  the  Department  has  reached  the  conclusion  that  it  was 
intended  to  provide  in  section  2455,  as  amended,  a  simple  comprehensive 
and  exclusive  plan  for  the  public  sale  of  such  isolated  or  disconnected 
tracts  or  parcels  of  public  lands  and  to  subject  all  tracts  or  parcels  com- 
ing within  the  definition  there  given,  to  the  same  condition  as  to  price. 
The  tract  sold  to  Tyler  was  sold  at  public  sale  at  a  price  authorized  by 
the  section  as  amended.  If  the  sale  was  otherwise  regular,  it  should 
be  approved  by  your  office  and  patent  should  issue  thereunder. 

The  decision  of  your  office  is  accordingly  reversed. 


CONTEST— INTERVENING  CONTESTANT— ORDER  FOR  HEARING. 

Murphy  v.  Murpht  et  al.,  Taylor  and  Allen  Intervenobs. 

An  affidavit  of  contest  filed  during  the  pendency  of  a  prior  contest,  charging  fraud 
and  coUusion  as  against  the  parties  to  the  pending  suit,  should  be  held  to  await 
the  final  disposition  of  said  suit. 

Secretary  Bliss  to  the  Commissioner  of  the  General  Land  Office,  May  26^ 
(W.  V.  D.)  1898.  (F.  0.  D.) 

Charles  M.  Taylor  lias  appealed  from  your  decision  of  April  4, 1896, 
wherein  you  dismissed  the  contest  of  Will  Murphy,  and  held  the  con- 
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test  and  interveution  of  Taylor  until  the  Unal  determination  of  Murphy's 
contest. 

The  land  involved  herein  is  the  NE.  J  of  Sec.  20,  T.  16  N.,  R.  2  E., 
Guthrie,  Oklahoma,  land  district. 

On  December  14, 1892,  Alexander  McDonnell  made  homestead  entry 
for  the  said  land,  and  on  March  3, 1893,  the  entryman  died,  leaving  his 
widow,  Mary  McDonnell,  above  named,  as  his  only  heir. 

On  December  10, 1894,  Will  Murphy,  above  named,  filed  affidavit  of 
contest  against  said  entry,  charging  abandonment  of  said  laud  by  said 
Mary  McDonnell.    No  notice  issued. 

On  January  19, 1895,  Charles  M.  Taylor,  above  named,  filed  an  aflS- 
davit  of  contest  against  said  entry,  alleging,  in  substance,  that  said 
Mary  McDonnell  had  executed  a  relinquishment  for  said  land  and  was 
holding  said  land  for  sale  and  speculation  only. 

On  Febrnary  14,  1895,  the  relinquishment  of  Mary  McDonnell  was 
filed,  and  Jordan  W.  Murphy  immediately  made  homestead  entry  for 
said  land. 

April  11, 1895,  Will  Murphy  filed  an  amended  affidavit,  alleging,  in 
efiect,  that  the  said  relinquishment  of  Mary  McDonnell  was  the  result 
of  his  contest  and  that  therefore  he  was  entitled  to  preference  right  of 
entry,  and  asked  that  Jordan  W.  Murphy  be  cited  to  show  cause  why 
his  entry  should  not  be  canceled,  which  application  was  granted  and 
notice  issued  thereon. 

On  April  12, 1895,  Charles  M.  Taylor,  above  named,  filed  an  amended 
affidavit  of  contest,  alleging,  in  effect,  fraudulent  collusion  between 
Will  Murphy,  Jordan  W.  Murphy  and  Mary  McDonnell,  and  asked  to 
be  allowed  to  ^<  intervene"  and  to  prove  the  collusion  and  fraud  as 
alleged. 

Ko  notice  appears  to  have  been  issued  either  on  the  original  or 
amended  affidavit  of  Taylor,  or  was  served  on  any  of  the  said  parties, 
until  the  day  of  trial,  when  a  notice  was  served  on  Will  Murphy  and 
Jordan  W.  Murphy. 

On  May  28, 1895,  the  day  set  for  the  hearing  on  the  contest  of  Will 
Murphy,  an  agreed  statement  of  facts  was  filed  by  the  Murphy s.  After 
the  case  was  closed,  Taylor  requested  them  to  take  the  witness  stand 
and  testify  in  his  behalf,  which  they  declined  to  do.  Thereupon  Taylor 
submitted  the  testimony  of  one  witness  in  support  of  his  allegations. 

On  June  20,  1895,  the  register  and  receiver  rendered  their  joint 
decision  in  favor  of  Taylor  and  recommended  the  cancellation  of  said 
entry  of  Jordan  W.  Murphy;  from  which  decision  the  entryman  and 
Will  Murphy  appealed  to  your  office. 

Will  Murphy  has  not  appealed  from  your  said  decision ;  therefore,  as 
far  as  his  rights  are  concerned,  your  decision  has  become  final. 

As  Taylor's  said  affidavit  of  contest  charging  fraud  and  collusion 
against  the  Murphys  was  filed  while  the  contest  of  Will  Murphy  was 
pending,  no  notice  should  have  issued  on  Taylor's  said  affidavit,  but  it 
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shoald  have  been  held  for  the  final  disposition  of  the  prior  contest. 
Melcher  v.  Clark,  4  L.  D.,  504;  Ludwig  v.  Faulkner  et  aZ.,  11  L.  D.,  315; 
and  Gregg  et  al,  v.  Lakey,  17  L.  D.,  GO. 

The  holding  of  your  office  to  that  effect  is  correct  and  is  affirmed. 

On  November  21,  1890,  your  office  transmitted  to  the  Department  an 
affidavit  of  contest  filed  by  one  Thomas  Allen,  in  the  local  office,  on 
August  29,  1895,  against  the  entry  of  Jordan  W.  Murphy,  alleging 
fraud  and  collusion  between  the  said  Jordan  W.  Murphy,  Will  Murphy 
and  Charles  M.  Taylor,  which  affidavit  is  accompanied  by,  and  is 
attached  to,  a  motion  by  said  Allen,  asking  to  be  allowed  to  Intervene 
herein  and  have  a  hearing  on  his  said  affidavit.  But  as  Taylor's  con- 
test was  pending  when  Allen  filed  his  said  affidavit,  the  latter  must  be 
held  to  await  the  final  determination  of  said  contest. 

Taylor's  contest  has  now  matured,  and  you  will  therefore  order  a 
hearing  therein,  causing  due  notice  thereof  to  be  given  both  Taylor 
and  Jordan  W.  Murphy. 

The  decision  of  your  office  is  modified  in  accordance  herewith. 


RAILROAD  LANDS- WITHDRAWAL-ACT  OF  MARCH  «,  1896. 

Union  Pacific  R.  R.  Oo. 

Under  the  provisions  of  sectiou  1,  act  of  March  2,  1896,  suit  will  not  lie  to  vacate 
patents  issued  under  the  act  of  June  22, 1874,  in  lieu  of  lands  lost  or  relinquished 
in  consequence  of  the  failure  of  the  government  to  withdraw  said  lands  from 
sale  or  entry. 

Secretary  Bliss  to  Ike  Commissioner  of  the  General  Land  Office^  May  26 ^ 
(W.V.D.)  1898,  (F.W.C.) 

I  have  the  honor  to  acknowledge  receipt  of  letter  from  your  Depart* 
ment  dated  May  2, 1898,  enclosing 

a  copy  of  an  opinion  hy  the  circuit  court'  for  the  district  of  Utah  In  one  of  several 
suits  in  Utah  and  other  jurisdictions  brought  against  the  Union  Pacific  Railroad 
Company  to  recover  lieu  lands. 

In  said  letter  it  is  stated  that — 

The  suits  were  recommended  by  your  Department  in  1892.  The  court  holds  that 
the  company  lost  or  relinquished  its  land  in  consequence  of  the  failure  of  the  gov- 
ernment or  its  officers  to  withdraw  the  same  from  sale  or  entry,  within  the  meaning 
of  the  proviso  of  the  act  of  March  2,  1896.  I  desire  to  know  whether  your  Depart- 
ment so  understands  the  proviso  and  the  facts^  and  whether  the  fact-s  are  the  same  as 
to  company's  lands  in  other  jurisdictions. 

Said  letter  was  duly  referred  to  the  Commissioner  of  the  General 
Land  Office,  and  from  his  report  made  thereon  it  appears  that  the 
patent  sought  to  be  va^jated  was  issued  to  the  company  under  the  pro- 
visions of  the  act  of  June  22,  1874  (18  Stat.,  194),  in  lieu  of  certain 
tracts  within  the  limits  of  the  grant  relinquished  by  the  company. 
12200— VOL  26 45 
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From  the  statement  of  facts  made  in  tbe  opinion,  copy  of  which  is 
enclosed,  it  appears — 

tbat  certain  filings  were  permitted  to  be  made  ou  laud  that  wan  witfaiu  the  original 
grant  to  the  company,  bnt  before  the  withdrawal  of  the  land  from  entry  and  b«>fore 
the  filing  of  the  map  of  definite  location,  bnt  after  tbe  filing  of  the  map  of  general 
location  and  after  tbe  land  sbonld  have  been  withdrawn.  Under  tbe  act  of  Congres«8 
of  1874,  and  at  the  suggostion  of  tbe  Department  of  tbe  Interior,  tbe  defendant  com- 
pany releaned  its  claim  on  the  lands  so  filed  on,  and  applied  for  land  in  lieu  thereof, 
wfaieb  application  was  granted  and  the  patent  in  question  issued.  It  is  now  sought 
to  set  aside  said  patent  on  tbe  ground  of  mistake  and  inadvertence  in  tlie  Depart- 
ment in  issuing  tbe  samt>.    No  fraud  is  alleged. 

The  Commissioner  reports  that  the  company  filed  a  map  of  the  pro- 
posed route  of  its  road  from  a  point  one  hundred  miles  west  of  Omaha 
to  Salt  Lake  City,  on  June  28,  1865,  and  that  the  roa<l  was  definitely 
located  April  28, 1869. 

The  operation  of  the  public  land  laws  was  not  extended  to  the  Ter- 
ritory of  Utah  until  July  16, 1868,  and  a  land  oiiice  at  Salt  Lake  City 
was  not  established  until  March  9, 1869.  No  formal  order  of  with- 
drawal was  made  on  account  of  this  grant  until  May  15,  1869,  which 
order  was  acknowledged  as  received  at  the  local  office  May  24,  1869. 

By  the  terms  of  section  7  of  the  act  of  July  1, 1862  (12  Stat.,  489), 
making  the  grant  for  said  company,  it  was  provided  that  the  Secretary 
of  the  Interior  should  upon  the  filing  of  the  map  of  general  roitte^  cause 
the  lands  within  fifteen  miles  of  said  designated  route  to  be  withdrawn 
from  preemption,  private  entry  and  sale.  By  the  amendatory  act  of 
eTuly  2, 1864  (13  Stat.,  356),  the  limit  of  the  withdrawal  upon  the  map 
of  general  or  designated  route  was  extended  to  twenty-five  miles. 

It  will  thus  be  seen  that  it  becomes  the  duty  of  the  Secretary  of  the 
Interior,  upon  the  filing  of  the  map  of  general  route,  which  in  this 
instance  was  June  28, 1865,  to  withdraw  the  lands  falling  within  twenty- 
five  miles  of  said  route. 

At  this  time,  as  before  stated,  a  laud  ofiiee  had  not  been  established 
in  the  Territory  of  Utah  nor  had  the  operation  of  the  general  land  laws 
been  extended  to  that  Territory,  but  there  was  nothing  in  this  which 
necessarily  prevented  the  Secretary  from  complying  with  the  statutory 
direction  to  make  a  withdrawal  or  reservation  in  aid  of  the  grant.  His 
authority  therefor  was  found  in  the  granting  act  and  was  not  depend- 
ent ui)on  a  subsequent  extension  of  the  public  land  laws.  During  the 
period  that  preceded  the  extension  of  the  public  land  laws  to  Utah  no 
harm  could  result  to  the  company  from  the  failure  to  make  the  with- 
drawal directed  by  the  statute  to  be  made  upon  the  filing  of  the  map 
of  general  route,  but  during  the  period  intervening  between  such 
extension  of  the  public  land  laws  and  the  order  of  withdrawal  on  defi- 
nite location,  the  failure  to  make  withdrawal  on  general  route,  permit- 
ted many  persons  who  settled  after  the  filing  of  the  map  of  general 
route  but  prior  to  the  order  of  withdrawal  on  definite  location,  to  carry 
their  settlement  into  entries  and  tilings.  In  order  to  relieve  such  claim- 
ants from  loss,  it  appears  from  the  records  of  this  Department  that  on 


DECISIONS    RELATING   TO   THE    PUBLIC    LANDS.  707 

February  25, 1875,  the  land  commissiouer  for  this  company  executed  a 
general  relinquishment  of  all  tracts  within  the  twenty-five  mile  limit 
established  upon  the  line  shown  upon  the  map  filed  June  28,  1865, 
which  had  been  proved  up  and  entered  by  bona  fide  settlers  under  the 
pre-emption  and  homestead  laws,  where  such  claims  were  based  on  set- 
tlements or  entries  made  subsequently  to  the  filing  of  the  map  of  gen- 
eral route  and  prior  to  the  <lefinite  location  of  the  road. 

In  transmitting  said  relinquishment  to  the  Commissioner  of  the 
General  Land  Office,  it  was  held  that  the  company's  rights  under  the 
map  of  general  route  took  effect  from  the  <late  of  the  filing  of  the  same, 
June  28,  1865,  in  effect,  recognizing  the  withdrawal  authorized  by  the 
statute  upon  filing  map  of  general  route,  as  a  legislative  withdrawal, 
and  it  was  evidently  under  this  decision  (February  27,  1875),  that  the 
company  made  the  selection  which  was  afterwards  patented,  which 
patent  was  sought  to  be  set  aside  by  the  suit  under  consideration. 

In  the  case  of  the  Kansas  Pacific  Railway  Company  r,  Dunmeyer 
(113  U.  S.,  629)  the  court  hi\d  under  consideration  the  question  as  to 
the  effect  of  a  withdrawal  upon  the  filing  of  the  map  of  general  route. 
It  was  urged  in  that  case  that  until  an  executive  order  issued  with- 
drawing the  lands,  they  remained  open  to  entry  unaffected  by  the  map 
of  general  route.    It  was  held  in  said  opinion,  however  : 

But  we  are  of  opinion  that  the  duty  of  filing  this  map,  as  required  by  the  act,  like 
that  of  the  line  of  definite  location,  is  performed  by  tiling  it  in  the  General  Land 
Office,  which  iH  filing  it  with  the  Secretary  of  the  Interior,  and  that  whatever  rights 
accrue  to  the  company  from  the  act  of  filing  it  accrue  from  filing  it  there. 

The  court  does  not  attempt  to  determine  what  those  rights  are,  nor 
what  would  be  the  effect  of  the  failure  of  the  Secretary  to  withdraw 
the  land,  or  of  his  act  in  allowing  an  entry  before  definite  location 
after  the  withdrawal  of  the  land. 

In  that  case  the  entry,  allowed  after  the  filing  of  the  map  of  general 
route  and  before  definite  location,  was  recognized  under  the  peculiar 
terms  of  the  law  of  July  3,  186G,  which  related  specifically  to  the  Kan- 
sas Pacific  liailway  Company,  and  not  to  the  portion  of  the  road  oppo- 
site the  land  in  suit. 

It  is  clear  that  if  the  company  lost  the  lands  by  reason  of  claims 

initiated  after  the  filing  of  the  map  of  general  route  and  before  definite 

location,  it  was  because  of  the  failure  of  the  government  or  its  officers 

to  withdraw  the  same  from  sale  or  entry. 
In  section  1  of  the  act  of  March  2,  1896  (29  Stat,,  42),  it  is  provided: 

That  no  suit  shall  be  bronghc  or  maintained,  nor  shall  recovery  be  had,  for  lands, 
or  the  value  thereof,  that  were  certified  or  patented  in  lieu  of  other  lands  covered 
hy  a  grant  which  were  lost  or  relimiuished  by  the  <>:rantee  in  consequence  of  the 
failure  of  the  government  or  its  officers  to  withdraw  the  same  from  sale  or  entry. 

This  provision  is  applied  by  the  court  to  the  case  under  consideration; 
and  in  view  thereof  decree  was  entered  dismissing  the  bill.  In  the 
opinion  of  this  Department  the  provision  is  properly  applied  by  the 
court. 
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Relative  to  tbe  question  ''  whether  the  facts  are  the  same  as  to  com- 
pany's lands  in  other  jurisdictions,"  it  would  be  impossible  to  make  a 
definite  answer  without  a  description  of  the  lands  included  in  each 
specific  case. 

Jordan  v.  Smith. 

Motion  for  review  of  departmental  decision  of  April  15,  1898,  26 
L.  D.,  527,  denied  by  Acting  Secretary  Ryan,  May  28,  1898. 


HOMESTEAD  ENTRY-ALrENATION— RESCISSION  OF  CONTRACT. 

Crawford  v.  Study. 

A  homestead  entry  must  be  canceled  as  in  A'iolatiou  of  lavr,  where  it  appears  that 
prior  to  making  such  entry  the  homesteader  verbally  agreed  to  enter  the  land 
for  townsite  purposes,  and  after  making  entry  executed  a  written  agreement 
to  the  same  effect,  and  the  rescission  of  said  agreement  prior  to  contest  will 
not  operate  to  relieve  the  entry  of  its  illegal  character. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  May  28^  189S.  (C.  J.  G.) 

October  31, 1893,  Leonard  Study  made  homestead  entry  for  the  NE.  J 
of  Sec.  34,  T.  29  N.,  R.  2  W.,  Perry  land  distinct,  Oklahoma. 

April  27, 1894,  Albert  B.  Crawford  filed  aflBdavit  of  contest  against 
said  entry,  alleging: 

That  said  Leonard  Study,  as  affiant  is  informed  and  believes,  is  holding  said  land 
in  violation  of  his  homestead  nftidavit  by  holding  it  for  speculative  purposes  and 
not  in  good  faith  for  a  liomcstead;  that  on  or  about  the  20tfa  day  of  November,  1883, 
the  said  Study  entered  into  a  contract  with  the  Wichita  Townsite  and  Homestead 
Company  to  enter  the  land  for  townsite  purposes  and  when  he  secured  the  title  to 
said  land  that  be  would  convey  said  title  to  them  to  about  350  lots;  that  in  accord- 
ance with  said  contract  the  said  company  did  dispose  of  said  lots  by  lottery  Hchemee 
and  drawings  and  in  addition  thereto  did  sell  forty  lots  to  diflferent  individuals 
under  the  agreement  to  deliver  deed  to  said  lots  when  he  secured  title  thereto,  the 
land  having  been  surveyed  into  lots;  that  said  tract  is  used  for  the  purposes  of 
trade  and  business  and  that  said  Study  is  not  holding  said  tract  in  good  faith  as  a 
homestead  but  for  the  purpose  of  speculation. 

November  9, 1895,  npon  the  evidence  submitted,  consisting  of  testi- 
mony taken  by  depositions  and  orally,  the  local  oflQce  rendered  decision 
in  favor  of  Crawford,  recommending  cancellation  of  Study's  entry. 

It  appears  that  Study  settled  upon  the  land  in  controversy  Septem- 
ber 16, 1893,  and  having  erected  a  cabin  thereon  moved  his  family  to 
said  land  September  28,  1893,  where  they  have  resided  continuously 
ever  since.  The  defendant  testifies  that  he  endeavored  several  times 
to  make  entry,  but  was  unable  to  place  his  entry  of  record  until  October 
31, 1893,  as  heretofore  stated. 

The  evidence  further  shows  that  November  21,  1893,  the  defendant 
and  his  wife  entered  into  a  written  agreement  with  the  Wichita  Town- 
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site  and  Homestead  Company  to  enter  the  land  in  question  for  townsite 
purposes  and,  having  so  entered  it,  to  convey  the  same  by  warranty  deed 
to  said  company,  with  the  exception  of  certain  reservations  therein 
described ;  that  aboat  January  20, 1894,  the  defendant  informed  said 
company  of  his  desire  to  rescind  said  contract;  that  the  rescission  was 
completed  about  April  7, 1894,  after  he  had  seen  the  members  of  the 
company  and  informed  them  of  his  repndiation  of  the  contract  and 
demanded  its  return.  It  seems  that  defendant's  rescission  was  acqui- 
esced in  by  the  company  but  the  contract  was  never  returned  to  him. 

The  decision  of  the  local  office  is  based  on  the  ground  that  defend- 
ant had  agreed  with  the  company  to  enter  this  land  for  townsite  pur- 
poses, prior  to  his  entry,  and  that  therefore  said  entry  was  not  made 
solely  for  his  benefit.  Defendant  denies  any  such  prior  verbal  con- 
tract, but  it  was  held  that  the  evidence  shows  that  there  was  such  an 
understanding. 

July  25, 1896,  your  office,  upon  Study's  appeal,  concluded  as  follows: 

It  is  trae  that  defendant  settled  upon  tbo  land  in  good  faith;  that  he  only  per- 
fected his  contract  with  said  company  after  being  convinced  of  its  legality ;  thjit 
said  contract  was  rescinded  before  contest  wa8  filed;  tbat  whatever  contracts  were 
made  by  other  parties  with  said  company  for  lots  of  said  land  appear  to  have  been 
abandoned  and  whatever  amounts  paid  1>y  them  to  said  company  returned;  that  it 
is  possible  that  defendant  did  not  intend  to  evade  the  requirements  of  the  home- 
stead law.  But  all  this  does  not  relieve  the  defendant  of  the  consequences  of  his 
acts.     (Tagg  v.  Jensen,  16  L.  1).,  113:  Palmer  r.  Stillman,  18  L.  D.,  196). 

The  defendant  has  now  appealed  to  this  Department. 

The  evidence  in  this  case  leads  fairly  to  the  conclusion  that  Study 
had  verbally  agreed  with  the  Wichita  Townsite  and  Homestead  Com- 
pany to  enter  the  land  in  controversy  for  townsite  purposes,  prior  to 
the  date  of  his  entry.  The  law,  however,  forbidding  the  entering  into 
an  agreement,  or  making  any  contract,  to  convey  the  land  embraced  in 
a  homestead  entry,  covers  the  whole  period  prior  to  submission  of  final 
proof.  In  his  affidavit  filed  at  the  time  he  applied  to  make  homestead 
entry  of  this  land  Study  swore  among  other  things  to  the  following: 

That  I  do  not  apply  to  enter  the  same  for  the  purpose  of  speculation,  but  in  good 
faith  to  obtain  a  home  for  myself,  and  that  I  have  not  directly  or  indirectly  made, 
and  will  not  make,  any  agreement  or  contract  in  any  way  or  manner,  with  any  per- 
son or  persons,  corporation  or  syndicate  whatever  by  whicli  the  title  which  I  might 
acquire  from  the  government  of  the  United  States  should  inure,  in  whole  or  in  part,* 
to  the  benefit  of  any  person  except  myself. 

This  is  the  form  of  affidavit  prescribed  under  section  2290  of  the 
Revised  Statutes,  as  amended  by  section  5  of  the  act  of  March  3, 1891 
(20  Stat.,  1095),  which  was  before  the  time  Study  made  his  entry.  As 
was  said  in  the  case  of  Walker  v,  Clayton,  24  L.  D.,  79,  which  is  in 
some  respects  similar  to  the  one  under  consideration: 

It  was  evidently  implied,  if  not  expressed,  in  his  contract  with  the  United  ^States, 
that  he  would  continue  to  hold,  reside  upon  and  cnltivate  the  land  for  his  exclusive 
use  and  benefit  until  the  time  should  arrive,  when,  after  the  submission  of  final 
proof  as  required  by  law,  he  had  earned  his  right  to  receive  patent  therefor. 
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Much  Stress  is  laid  in  the  appeal  ux)oii  the  fact  that  the  defendant 
had  rescinded  the  contract  in  question  prior  to  the  dat«  of  the  contest. 
The  force  of  this  recission  on  the  part  of  the  defendant  may  be  gathered 
from  his  testimony  wherein  he  admits  that  he  meant  to  carry  oat  the 
contract  just  as  it  was;  which  in  the  light  of  surroauding  circumstances 
niay  fairly  be  interpreted  to  mean  that  if  the  townsite  scheme  had 
proven  a  success  the  defendant  stood  ready  to  comply  with  his  agree- 
ment. It  is  also  urged  that  defendant  was  led  to  believe  that  after  he 
had  secured  his  entry  such  a  contract  would  not  be  illegal;  and  find- 
ing that  it  was  probably  illegal  he  immediately  took  steps  to  repudiate 
it.  It  is  furthermore  contended  that  the  main  question  in  issue  is  as 
to  whether  defendant  was  holding  the  land  in  violation  of  his  home- 
stead affidavit  and  for  speculation  at  the  time  the  contest  was  filed. 
On  the  contrary,  this  being  a  matter  between  the  government  and  the 
en  try  man,  the  main  question  is  whether  the  defendant  has  at  any  time 
violated  the  terms  of  his  homestead  affidavit.  As  was  said  in  the  case 
of  Walker  r.  Clayton,  supra : 

Neither  is  it  any  safticient  answer  that  by  its  terms  the  agreement  had  come  to  an 

end  long  before  contest  was  initiated If  when  threatened  with  exposure  of 

bad  faith  a  homesteader  could  in  each  instance  avoid  the  consequences  by  simply 
repudiating  his  contract  to  convey,  the  sanction  of  the  law  would  be  overthrown. 

Your  said  office  decision  is  hereby  affirmed. 


Weisnee  r.  Clem. 

Motion  for  rehearing  in  the  cause  above  entitled  denied  by  Acting 
Secretary  Ryan  May  28,  1898,  See  departmental  decisions  of  March 
3,  1898,  26  L.  D.,  300,  and  April  27,  1898,  id.,  575. 


Henry  Wild. 

Motion  for  review  of  departmental  decision  of  February  25,  1898,  26 
L.  D.,  207,  denied  by  Secretary  Bliss,  May  31,  1898. 


RULES  OF  PRACTICE  AMENDED. 

Commissioner  Herman  1o  Registers  and   Receivers   U.  S,  Land  Offices, 

May  ^6',  1S9S. 

Rules  11,  14  and  17  of  practice  are  hereby  amended  so  as  to  read  as 
follows: 

Rule  11, — Notice  may  be  given  by  i)ublicacion  only  when  it  is  shown 
by  affidavit  presented  on  behalf  of  the  contestaut  and  by  such  other 
evidence  as  the  register  and  receiver  may  require,  that  due  diligence 
has  been  used  and  that  personal  service  can  not  be  made.    The  affi- 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  711 

davit  must  also  state  the  present  post-office  address  of  tbe  person 
intended  to  be  served,  if  it  is  known  to  the  affiant,  and  must  show 
what  effort  has  been  made  to  obtain  personal  service. 

Rule  14, — Where  notice  is  given  by  publication  a  copy  thereof  shall, 
at  least  thirty  days  before  the  date  for  the  hearing,  be  mailed,  by  reg- 
istered letter,  to  each  person  to  be  so  notified  at  the  last  address,  if 
any,  given  by  him  as  shown  by  the  record,  and  to  him  at  his  present 
address  named  in  the  affidavit  for  publication  required  by  Rule  11,  if 
such  present  address  is  stated  in  such  affidavit  and  is  different  from 
his  record  address.  If  there  be  no  such  record  address  and  if  no 
present  address  is  named  in  the  affidavit  for  xmblication,  then  a  copy 
of  the  notice  shall  be  so  mailed  to  him  at  the  post-office  nearest  to  the 
land.  A  copy  of  the  notice  shall  also  be  posted  in  the  register's  office 
for  a  period  of  at  Jeast  thirty  days  before  the  date  for  the  hearing  and 
still  another  copy  thereof  shall  be  posted  in  a  conspicuous  place  upon 
the  land  for  at  least  two  weeks  prior  to  the  date  set  for  the  hearing. 
When  notice  of  proceedings  commenced  by  the  government  against 
timber  and  stone  entries  is  given  by  publication  the  posting  of  notices 
upon  the  land  will  not  be  required. 

Rule  17, — Notice  of  interlocutory  motions,  proceedings,  orders,  and 
decisions,  shall  be  in  writing  and  may  be  served  i)ersonally  or  by  reg- 
istered letter  mailed  to  the  last  address,  if  any,  given  by  or  on  behalf 
of  the  party  to  be  notified,  as  shown  by  the  record,  and  if  there  be  no 
such  record  address,  then  to  the  post  office  nearest  the  land;  and  in  all 
those  contest  cases  where  notice  of  contest  is  given  by  registered  mail 
under  Rule  14,  and  the  return  registered  receipt  shows  such  notice  to 
have  been  received  by  the  contestee,  the  address  at  which  the  notice 
was  so  received  shall  be  considered  as  an  address  given  by  the  contestee, 
within  the  meaning  of  this  rule. 

The  aforesaid  rules  as  amended  shall  take  effect  on  the  1st  day  of 
July,  1898,  and  be  applied  to  all  cases  initiated  after  that  date. 

Approved : 

0.  N.  Bliss, 

Secretary, 
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PajEre. 

4biiiidoiiinent. 

See  ConUtt;  Hesidence. 

Aceonnts. 

Under  the  provisions  of  section  8,  act  of 
July  31,  1894,  the  acceptance  of  payment  on 
the  settlement  of  an  account  by  an  an(titor 
precludes  a  reviHion  of  said  aecount 609 

Special  instructions  issued  by  the  sur- 
veyor-general, with  respect  to  the  execu- 
tion of  a  contract  for  a  public  survey*,  be- 
come, under  the  act  of  October  1,  1890,  a 
part  of  such  coutrnct  if  not  in  conflict  with 
the  manual  of  surveying  instructions,  or 
the  instructions  of  the  General  Land  Office.  609 

Absence,  £<eave  of. 

See  Retuirnef. 

Adverse  Claim. 

See  Mining  Claim. 

Affidavit. 

See  Contest. 

Aiasican  frauds. 

Directions  given  that  whenever  a  survey 
of,  is  desired,  due  compliance  with  the  de- 
partmental regulations  of  June  3,  189],  in 
the  matter  of  written  applications  and  other- 
wise, shall  be  exacted  in  each  instance 513 

A  survey  of,  as  provided  for  in  the  act  of 
March  3,  1891,  is  special  in  its  character, 
,  and  there  is  no  authority  therefor  except 
as  preliminary  to  a  purchase,  and  it  there- 
fore follows,  that  l>efore  such  a  survey  is 
made  there  should  be  a  prima  facie  showing 
of  the  right  to  purchase,  and  due  compli- 
ance with  the  departmental  requirements 
regulating  applications  for  the  survey  of 
said  lands 232 

Where  a  wnrvey  of,  with  a  view  to  purchase 
under  section  12  of  said  act.  has  been  made 
without  written  application  therefor,  as  re- 
quired by  departmental  regulation.-*,  and  the 
auieiidnient  of  such  survey  is  found  nec<'8- 
sary,  it  will  not  be  allowed  until  due  appli- 
cation therefor  lias  b»'en  made  in  conformity 
with  said  regulatiou.s ;  and  prior  to  the  exe- 
cution of  pucli  amended  nurvey  a  deposit  of 
an  amount  .HufHcient  to  defray  the  expense 
thereof,  and  all  expenses  int-ideut  thereto, 
must  be  made 512 

On  the  survey  of,  with  a  view  to  the  pur- 
chase thereof  under  .section  12,  act  of  March 
3,  1891.  articles  of  perj<oual  proiu-rty  should 
not  be  included  in  the  estimated  value  of 
improvements  on  said  land 568 


Pttgt 

A  survey  of,  is  required  by  the  law  and 
regulations  to  be  in  a  square  form  as  near  as 
practicable 568 

The  occupancy  of  laud  solely  for  domicil- 
iary purposes,  by  one  who  is  engaged  in  the 
business  of  Ashing,  is  not  an  occupation  of 
the  land  for  the  purposes  of  ''  trade  or  man- 
nfactures ''  within  the  meaning  of  said  act . .  568 

The  word  "  trade,"  as  used  in  section  12  of 
the  act  of  March  3,  1891,  is  employed  in  its 
commercial  significance,  and  Congress,  by 
its  use  in  defining  the  character  of  occu- 
pancy which  would  authorize  a  purchase  of 
land,  did  not  intend  to  include  thereby  lands 
used  for  farming,  cattle  grazing,  or  fox 
raising 232 

An  entry  for  purposes  of  trade  and  manu- 
facture must  belimited  to  the  land  possessed 
and  occupied  for  such  purposes  alone,  when 
taken  in  the  form  prescribed  by  the  stat- 
utes, and  not  include  lands  used  for  agricul- 
tural purposes  incidental  to  the  business  of 
the  purchaser 305 

A  survey  with  a  view  to  purchase  under 
section  12.  act  of  March  3,  1891,  will  not  be 
approved  if  it  operates  as  an  encroachment 
U])on  lands  occupied  by  native  villagers 558 

Land  upon  which  is  located  the  fresh-wa- 
ter supply  of  a  native  Alaskan  village  may 
be  regarded  as  land  "actually  occupied"  by 
such  natives,  and  therefore  excluded  from 
entry  for  purposes  of  trade  and  manufac- 
tures under  the  act  of  March  3, 1891 518 

A  survey  of,  with  a  view  to  the  ])nrchase 
thereof  as  a  trading  post,  should  not  be 
allowed  in  such  form  as  to  deprive  native 
villagers  of  free  access  to  the  surrounding 
country 517 

An  entry  under  the  provisions  of  section 
12,  act  of  March  3,  1891,  should  not  be 
allowed  in  such  form  as  to  include  a  trail  or 
roadway  between  a  native  village  and  a  har- 
bor landing,  long  used  by  the  natives  to 
reach  said  landing,  and  necessary  for  tlieir 
free  access  thereto 512 

Tln'  protection  accorded  to  the  possessory 
rightx  of  Alaskan  Indians  and  other  persons 
by  section  8,  act  of  May  17, 1884,  was  not  in- 
tended to  apply  to  ca.se.t  where  the  settle- 
ment wa.H  made  at  a  time  when  the  land  em- 
braced therein  was  includeil  within  a  public 
reservation 104 

Sections  2:130  and  2340  of  the  I^evised 
Statutes  are  ]>art  of  the  general  land  laws, 
and  are  not  operative  in  Alaska,  excejit  in 
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8o  t'nr  OH  thoy  relate  to  mining  claims  and 
the  rishts  incident  thereto 303 

The  proviAiuns  of  the  act  of  March  3, 1891, 
contain  no  authority  for  the  purchase  of,  to 
he  use<i  and  occupied  for  railroad  purposes.  ^58 

A  Hiirvcy  that  enibracee  tide  lands  with- 
in its  limits  will  not  he  approved,  as  there 
Is  no  authority  by  which  title  thereto  can 
be  acquired  under  the  public  land  laws 533 

TIhto  is  no  statutory  authority  for  the 
acceptance  in  payment,  for  lands  purchased 
for  trade  and  manufacture,  of  the  certificates 
issued  on  account  of  the  deposit  made  to 
secure  the  survey  of  said  laud :i05 

Paragraph  5  of  the  circular  regulations 
of  June  3, 1891, 12  L.D..  583,  revoked 305 

Circular  of  March  17,  1898,  as  to  use  of 
ti  m  1  >er  in 404 

Alienation. 

A  transferee  of  a  mining  claim,  whose  in- 
terest is  acquired  during  the  pendency  of 
the  departmental  proceedings  involving 
ttie  status  of  Hai<l  claim,  takes  no  right  bet- 
ter than  that  possessed  by  his  grantor 122 

A  contract  of  9ale  entered  into  by  timber 
culture  entryman,  to  be  consummated  bj- 
delivery  of  deetl  after  the  submission  of 
Anal  i)roof  and  the  issuance  of  patent,  is  in 
violation  of  law,  and  makes  cAucellation  of 
the  entry  necessary;  and  where  after  such 
alienation  the  entryman  dies,  his  heirs  are 
entitled  to  no  greater  rights  under  the  entry 
than  lie  had  at  the  time  of  his  death 378 

The  sale  of  land  embraced  within  a  coal 
land  entry  prior  to  the  time  when  final 
proof  ha.s  been  tileil  in  the  local  otllce,  but 
after  the  actual  execution  thereof,  docs  not 
call  for  the  cancellation  of  the  entry  in  the 
al)«ence  of  bad  faith 413 

A  homestead  eutry  must  be  canceled  as 
in  violMtion  of  law,  where  it  appears  that 
prior  to  making  such  entry  the  home- 
steader verlially  agreed  to  enter  the  land 
tor  townsite  purposes,  and  after  making 
entry  executed  a  written  agreement  to  the 
same  effe<'t.  and  the  recission  of  said  agree- 
ment prior  to  contest  will  not  operate  to 
relieve  the  entry  of  its  illegal  character 708 

Anientlinent. 

See  Entry. 

Appeal. 

See  Praeiiec. 

Application. 

When  a  homi-atead  a])plicnnt  contests  an 
entry  successfully,  on  the  ground  of  prior 
settlement,  he  is  entitled  to  the  statutory 
period  of  three  months  from  date  of  settle- 
ment in  wliich  to  make  entry;  and  in  the 
computation  of  this  period,  the  time  l)e- 
twccii  his  original  application  to  enter,  and 
tlie  date  of  legal  notice  of  cnncellatiou. 
should  be  excluded 1 

To  enter,  embracing  in  pari  land  coven>d 


Page, 
by  the  prior  entry  of  another,  while  pend- 
ing, serves  to  protect  the  rights  of  the  appli- 
cant as  to  the  land  open  to  entry loO 

To  enter,  embracing  in  part  land  not  open 
to  entry,  while  pending,  op<-rates  to  protect 
the  right  of  the  applicant  as  to  such  portion 
of  the  land  as  may  be  subject  to  approi»ria- 
tion  at  the  date  of  his  application 163 

Pending  final  action  on,  the  land  embraced 
therein  is  not  onl}'  reserved  from  an)*  other 
disposition,  but  until  the  application  is 
allowe<l  a  charge  of  abamlonmeut  will  not 
lie;  nor  is  the  applicant  in  such  case  re- 
quired to  reside  on  the  land  covered  by  his 
application  pending  final  decision  thereon.  21ft 

To  enter,  suspended  on  account  of  defects 
therein,  with  notice  of  such  action  to  the 
applicant,  operates  to  reserve  the  land  from 
other  disposition  until  final  action  thereon.  380 

To  enter  properly  rejecte«l  by  final  deci- 
sion of  the  Department,  under  the  rulings 
then  in  force,  can  not  be  reinstated  with  a 
view  to  favorable  action  under  a  changed 
construction  of  the  law 414 

In  the  case  of,  to  make  entry,  filtnl  sub- 
ject to  prior  adverse  applications,  the  quali- 
fications of  such  applicant  should  not  be 
determined  before  an  ad.indication  of  the 
relative  rights  of  the  parties  in  interest...  553 

An  applicant  for  the  right  to  make  home- 
stead entry  of  a  tract  covere<l  by  a  donation 
claim  is  not  entitled,  on  appeal  from  the  re- 
jection of  his,  to  raise  a  question  as  to  the 
citizenship  of  the  donation  claimant 565 

The  t«nder  of  a  relinquishment,  accom- 
panied by,  at  a  time  when  t  here  is  a  vacancy 
in  the  office  of  the  register,  and  when, 
under  the  rulings  then  in  force,  such  pajiers 
should  have  been  received  and  held  to  await 
the,  resumption  of  business,  entitles  the 
party  making  such  tender  to  have  said 
papers  treated  as  though  filed,  though  in 
fact  they  were  returned  on  account  of  said 
vacancy 363 

Arid  Lands. 

See  RtMrvoir  Lands. 

Boundaries. 

See  States  and  Territories. 

Cancellation. 

Of  a  desert  land  entry  without  due  notice 
of  such  action  to  the  original  eutr\man. 
with  opportunity  given  him  to  show  cause 
why  such  action  should  not  be  taken.  Is  un- 
authorized by  law,  and  an  entry  so  caucele<I 
must  l>e  held  in  law  an  existing  entry 499 

Certiflcatlon. 

See  Patent. 

Certificate  or  Deposit. 

Issued  on  account  of  cie|K>sit  to  secure 
tlie  survey  of  Alaskan  land  can  not  be  ac- 
cejiteii  in  payment  therefor 30i5 
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Certiorari. 

Will  not  be  granted  where  it  is  apparent, 
from  the  facte  as  stated  by  the  petitioner, 
that  if  the  appeal  were  be  lore  the  Depart- 
ment it  would  be  dismissed 348 

Circulars  and  Instructions. 

See  Table  o/,  page  xx. 

Citizenship. 

See  XaturalizaUon. 

The  usage  of  on  Indian  tribe  may  be  ac- 
cepted to  establish  a  claim  of  membership 
therein,  on  the  part  of  one  who  under  the 
general  rule  would  be  held  a  citizen  of  the 
United  States 71 

A  slight  difference  in  the  spelling  of  the 
name  as  shown  in  the  de<'laration  of  inten- 
tion to  become  a  citizen,  and  the  iinal 
papers,  will  not  be  held  sufficient  to  defeat 
a  claim  of,  on  behalf  of  a  homesteader, 
where  Arom  the  testimony  it  appears  that 
he  is  the  identical  person  referred  to  in  each 
instance 191 

A  declaration  of  intention  to  become  a 
citizen  file<l  before  a  clerk  of  a  court  in  1868 
(prior  to  the  revision  of  the  I'nitecl  States 
Statutes)  is  valid,  and  qualifies,  in  the 
matter  of,  the  person  taking  such  action,  as 
a  claimant  under  the  set  tlement  laws 252 

An  alien  who  for  the  last  three  years  of  his 
minority  resides  in  this  country  is  qualified, 
in  the  matter  of,  as  a  homestead  settler, 
without  previous  declaration  of  intention 
to  become  a  citizen 300 

A  presumption  as  to  the  continuity  of 
alienage,  when  once  shown,  may  be  over- 
come, where  no  record  of  naturalization  is 
found,  by  a  presumption  of,  growing  out  of 
n  long  continued  exercise  of  the  rights  and 
dutieH  of  a  citizen :  and  the  son  of  an  alien, 
in  such  case,  is  entitled  to  the  benefit  of 
such  presumption  of  citizenship,  where  no 
record  of  the  naturalization  of  the  father 
during  the  minority  of  tlie  sou  can  be  pro- 
duced    565 

Coal  £<and. 

The  time  within  which  a  claim  must  be 
perfected  by  purchase,  where  the  filing 
when  first  offered  is  properly  rejected  on 
account  of  a  defective  township  plat  of 
survey,  and  is  thereafter  allowed  on  the 
correction  of  said  plat,  should  be  computed 
from  the  date  when  tl>e  corrected  jdat  is 
filed,  and  the  laud  opened  to  disposal 107 

The  possession  of  a  chiim  by  an  agent  is 
the  possession  of  his  principal,  and  all  acts 
of  said  agent  towanls  i>erfecljng  title  will 
inure  to  the  lienefit  of  tlie  principal 107 

Conflrmatlon. 

If  a  contest  against  a  Itoniestead  entry 
fails,  nnd  more  than  two  years  liave  elapsed 
since  the  allowance  of  the  entry,  it  is  con- 
firmed under  the  proviso  to  section  7,  act 
of  March  3,  1891,  though  under  the  body  of 
said  section  tlie  entry  is  not  susceptible  of.  239 
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Contest. 

See  Contestant. 

To  determine  the  snfl9ciency  of  on  affi- 
davit of,  as  the  basis  for  a  hearing  it  is 
necessary  to  consider  whether  or  not,  if  any 
one  or  more  of  the  charges  taken  singly,  or 
all  the  charges  taken  together  as  a  whole, 
are  established,  the  entry  must  be  canceled.  151 

The  failure  of  a  contestant  to  prosecute 
his  suit,  and  a  resulting  order  of  dismissal 
for  want  of  prosecution,  will  defeat  the 
right  of  such  contestant  to  be  afterwards 
heard  on  a  charge  substantially  the  same  as 
that  presented  in  the  first  instance 450 

An  affidavit  of,  filed  during  the  pendency 
of  a  prior  contest,  cliarging  fraud  and  collu- 
sion as  against  the  parties  to  the  pending 
suit,  should  be  held  to  await  the  final  dis- 
position of  said  suit 703 

Allowed  during  the  pendency  of  prior 
proceedings  involving  the  same  land  can 
not  o])erati-  to  confer  any  right  as  against 
the  succesKlul  party  in  said  proceedings...  188 

A  decision  of  the  Department  denying  a 
motion  for  rehearing  does  not  ])reclude  the 
(ieueral  Land  Oflice  from  directing  an  in- 
quiry, in  the  nature  of  a  new  contest  be- 
tween the  jiarties,  to  determine  questions 
arising  since  the  original  liearing 163 

A  second,  or  si'cond  hearing  on  the  same 
charge  is  rarely  permitted,  but  the  mere 
fact  that  a  charge  against  an  entry  has 
formed  the  basis  of  a  contoMt,  which  failed 
for  want  of  sufficient  proof,  will  not,  in  itself. 
preclude  the  Land  Department  from  further 
consideration  of  the  same  matter,  if  the  legal 
title  to  the  land  still  remains  in  the  govern- 
ment, and  it  is  made  to  clearly  appear  that 
adherence  to  the  former  finding,  or  deci- 
Hion,  will  lead  to  the  patenting  of  public 
land  in  violation  of  ex]»ress  provisions  of 
law 49 

In  proceedings  by  the  government  to  de- 
termine whether  an  application  by  an  Indian 
to  select  certain  tracts  as  an  allotment  shall 
be  allowed,  a  stranger  to  the  record,  alleg- 
ing prior  settlement  rights,  will  not  be  heanl 
to  set  ii})  his  claim,  but  must  await  the  dis- 
position of  the  pending  action 207 

An  allegation  of  failure  to  comply  with 
the  law  does  not  furnish  a  basis  for  cancel- 
lation if  not  made  until  nfter  the  alleged 
default  has  been  cured 384 

In  a,  brought  on  a  general  charge  of  non- 
compliance with  law,  accom])anied  by  an 
offer  to  pay  the  expenses  of  the  hearing, 
the  contestant  shouhl  be  require<l  to  pay 
all  of  the  costs  of  the  hearing,  and  on  his 
failun?  so  to  do,  the  case  may  thereafter  be 
treated  ns  between  the  entryman  and  the 
government 210 

HOMKSTEAD. 

Prior  to  the  allowance  of  an  apfilication 
to  enter,  a  charge  of  abandonment  will  not 
lie 1« 
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In  a,  ajEftinst  the  lieir'4  of  a  homesteader, 
on  the  Krouu<l  that  they  have  faileil  to  com- 
ply with  the  la^-,  it  is  essential  that  the 
death  of  tlie  entryman  should  be  alleged  and 
proven 344 

A  leave  of  abf^ence  granted  a  homesteader 
under  the  act  of  March  2,  1889,  protecta  the 
entry,  as  against  a  charge  of  abandonment, 
for  the  period  of  six  mouthii  after  the  expi- 
ration of  said  leave 268 

Timber  CrLTURK. 

Against  an  entry,  initiated  after  the  pas- 
sage of  the  act  of  March  H,  1893,  in  which 
the  charge  is  non  compliance  with  law,  pre- 
sents no  cause  of  action,  in  the  absence  of 
an  allegation  of  default  on  the  part  of  the 
entryman  occurring  during  the  first  eight 
years  of  the  entry 670 

Failure  to  secure  the  requisite  growth  of 
trees  calls  for  a  cancellation  of  a  tiniher-cul- 
ture  entry  where  the  absence  of  good  faith 
in  the  matter  of  planting  and  cultivation  is 
apparent 690 

Contestant. 

See  Contegt. 

The  preferre<l  right  of  a  successful,  can 
not  be  defeated  by  an  adverse  settlement 
claim  acquired  subsequently  to  the  initia- 
tion of  the  contest 

The  preferre*!  right  of  entry  given  to  the 
successful  contestant  by  tlie  act  of  May  14, 
1880.  can  not  be  held  to  extend  to  one.  who, 
under  another  statutory  enactment;  is  dis- 
qualifie<l  and  ])rohibite<l  from  entering  the 
land  involved 

A  successful  timber-culture,  whose  suit  is 
begun  prior  to  the  repeal  of  the  timber-cul- 
ture law,  but  not  concluded  until  after  said 
repeal,  in  not  entitled  to  make  a  timber-cul- 
ture entry  in  the  exen-ise  of  his  preferre<l 
right,  if  no  applicatiun  to  enter  under  said 
law  was  made  by  him  prior  to  said  repeal.. 

Costs. 

See  l*raetict\ 

Depnty  .llineral  Snrvcyor. 

See  Land  Dfpurtment. 

Ocscrt  Ltind. 

See  Entry. 

The  provision  in  the  act  of  June  11,  1896, 
that  patents  for,  may  inHue  to  the  States 
when  an  ample  supply  of  water  is  actually 
secured,  without  regard  to  settlement  and 
cultivation,  is  not  limited  to  lauds  on  which 
liens  have  been  jdaced  under  naid  net,  but 
is  applicable  to  all  lauds  donated  by  th<  act 
ot  August  18.  1894 74 

Kegulationrt  conceniiug  the  making  of 
proof  for  dcHert  lands  Kcgregated  under  sec- 
tion 4.  act  of  Auj;u8t  18.  1894  (28  Stat., 
372-422).  as  aniendeil  by  tho  art  of  June  11. 
1SH6  (29  Stat.,  434) 434 
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Duress. 

In  determining  whether  a  plea  of.  is  good, 
the  age  and  physical  condition  of  the  party 
setting  up  such  plea  may  properly  be  con- 
sidered  616 

Entry. 

See  Oklahoma  Landt. 

Whore  by  the  decision  of  the  General 
Land  Office  tho  right  to  enter  a  certain  tract 
i%  recognized,  but  no  time  is  fixed  in  said 
decision  within  which  such  entry  shall  be 
made,  the  right  so  allowed  may  )m»  lost  if 
not  asserted  within  a  reasonable  time ^8 

Reinstatement  of  a  cancele<1,  will  not  be 
made,  where  nogligenoe  on  the  part  of  the 
applicant  in  the  assertion  of  his  claim  ap- 
pears, and  an  adverse  right  has  Intervened.  147 

On  application  for  the  reinstatement  of. 
the  applicant  should  not  be  heard  to  say 
that  he  did  not  receive  proper  notice  of  the 
decision  holding  his  entry  for  cancellation, 
where  his  failure  to  bo  heard  on  appeal  is 
in  no  waj'  due  to  the  alleged  insufficiency  of 
such  notice 147 

Where  canceled  on  account  of  an  adrerse 
claim,  when  it  should  have  been  held  intact 
subject  to  the  perfection  of  said  adverse 
claim,  it  may  be  treated,  on  application  for 
reinstatement,  as  though  the  Latter  action 
had  been  taken 213 

Canceled  with  the  view  to  allowing  the 
entryman  to  make  a  second,  maj'  be  rein- 
stated, where  on  account  of  poverty  he  is 
unable  to  make  tho  second,  and  his  good 
faith  is  manifest 427 

Mav  be  amended  to  embrace  an  additional 
adjacent  tract  that  was  at  the  date  of  the 
original  entry  included  in  the  existing  entry 
of  another,  where  such  amendment  corre- 
sponds with  the  original  settlement  claim, 
and  no  adverse  claim  exists 68 

A  second,  will  not  be  allowed  on  account 
of  the  worthless  character  of  the  land 
covered  by  the  first,  if  such  entry  was  made 
without  examination  of  the  land 23 

Desert  Land. 

The  act  of  August  4, 1894.  disi»eusing  with 
annual  expenditure  on  desert  entries  for 
that  year  applies  to  entries  existing  at  the 
time  said  act  took  efteet.  and  does  not  oper- 
ate to  revive  entries  rightfully  canceled 
]irior  thereto , 499 

The  act  of  August  4, 18ft4,  relieving  desert 
entrynuui  from  annual  expenditure  during 
the  year,  of  1894.  is  applicable  to  entries 
made  in  said  3*ear,  and  prior  to  the  passage 
of  said  act:  and  the  year  so  given  should 
be  computed  from  the  date  of  the  entry 298 

Tho  cancellation  of  a  desert  land  entry 
without  due  notice  of  such  action  to  the 
original  entryman.  with  op)M>rtnnity  given 
him  to  show  canso  why  such  action  should 
not  l>e  taken,  is  unauthorized  by  law,  and 
an  entry  so  canceled  prior  to  the  act  of 
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August  4, 1894,  mu8t  be  held  in  law  an  exist- 
ing entry,  and   therefore   entitled  to  the 

benefit  of  said  act 499  { 

A  desert  land  filing,  made  either  tinder         ' 
the  Lassen  county  act,  or  the  general  act, 
and   abandoned,  exhausts    the   claimant's         j 
rights  under  the  desert  land  laws 673  ; 

Homestead. 

I 

Rights  lawfully  acquired  by  homestead, 
under  proceedings  in  the  land  ofiice  author- 
ized by  existing  law,  niaj*  properly  he  per- 
fected, though  the  law  authorizing  such 
entry  is  subsequently  repealed 330 

A  homestead  entry  must  be  canceled  on 
due  showing  of  a  prior  adverse  settlement 
right 301 

A  settler  who,  under  the  law  as  it  stood 
at  the  time  of  his  settlement,  had  exhausted 
his  homestead  right  by  a  prior  entry,  is  not 
entitled  to  make  a  second  or  additional, 
under  the  act  of  March  2,  1889,  whore  prior 
to  the  pas.sage  of  said  act  and  prior  to  the 
initiation  of  a  valid  settlement  claim,  the 
land  has  been  sold  by  a  railroad  company 
as  part  of  its  grant,  and  the  right  of  the 
purchaser  validated  by  the  act  of  March  3, 
1887 504 

The  right  to  make  a  second,  under  the 
act  of  December  29,  1894,  will  not  be  de- 
feated by  the  fact  that  the  entryman  sold 
the  improvements  on  the  land  covered  by 
his  first  entry,  and  relinquished  his  claim 
thereto,  where  it  appeals  that,  on  account 
of  a  protracted  drought,  such  action  was 
made  necessary  to  .secure  the  means  of  sub- 
sistence    549 

The  right  to  nuike  a  second,  under  the  act 
of  December  29, 1894,  can  not  be  recognized, 
where  the  first  entrj'  was  abandoned  with- 
out an}'  attempt  to  raise  a  crop  on  the  lands 
embraced  therein 23 

A  homesteader  who  enters  one  hundi*ed 
and  twenty  acres,  and  contests  an,  embrac- 
ing an  adjacent  forty  acre  tract,  may,  in  the 
event  of  success,  bo  permitted  to  so  nmend 
as  to  include  said  forty  acres,  where  by  such 
action  he  secures  the  land  originally  in- 
tended to  be  enten'd 663 

Timber  Culture. 

Is  subject  to  devise  by  will,  and  on  due 
compliance  with  law  the  devisee  is  entitled 
to  submit  final  proof  and  perfect  the  entr^".  690  ' 

A  successful  timber  culture  contestant 
whose  suit  is  begun  prior  to  the  repeal  of 
the  timber  culture  law,  but  not  concluded 
until  after  said  repeal,  is  not  entitled  to 
make  a  timber  culture,  in  the  exercise  of 
his  preferred  right,  if  no  applicntiun  to 
enter  under  said  law  was  made  by  him  prior 
to  said  repeal 474 

Allowed  prior  to  the  expiration  of  the 
statutor}'^  period   of  cultivation,   may    be 

*  For  the  word  "Temtories,"  in  the  second  line 
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equitably  coutimied,  in  the  absence  of  any 
adverse  claim,  where  it  appears  that  after 
the  issuance  of  final  certificatte  the  land  was 
conveyed  to  another  for  value  and  without 
notice  of  the  defect  in  the  final  proof,  and 
subsequent  compliance  with  the  law  in  the 

matter  of  cultivation  duly  appears 547 

Failure  to  secure  the  requisite  growth  of 
trees  calls  for  cancellation  of  an  entry 
where  the  absence  of  good  faith  in  the  mat- 
ter of  planting  and  cultivation  is  apparent.  690 

Equitable  Adjudication. 

Rule  33  cited  and  applied  to  a  timber-cul- 
ture entry  where  final  proof  was  prema< 
turely  submitted 549 

Equitable  action  on  homestead  entries, 
where  residence  is  not  established  within 
the  prescribed  period  of  six  months,  is  not 
necessary,  if  final  proof  is  made  within  the 
statutory  life  of  the  entry,  and  such  proof 
shows  continuous  residence  for  five  vears 
next  preceding  the  date  thereof 687 

Evidence. 

Parties  protestant,  that  allege  an  interest, 
and  at  the  hearing  assume  without  objection 
the  buiden  of  proof,  will  not  be  heard  to  say, 
for  the  first  time  when  the  case  comes  before 
the  Department  for  disposition,  that  the 
burden  of  proof  was  w  rongly  placed 122 

May  be  taken  by  dep<Mition,  as  provided 
in  the  rules  ot  practice,  in  the  case  of  hear- 
ings ordered  on  protest  against  a  classifica- 
tion of  lands  under  the  act  of  February  26, 
1895 197 

The  result  of  proceedings,  in  which  the 
particH  thereto  have  had  lull  opportunity  to 
present  evidence  in  support  of  their  claims 
according  to  the  recognized  rules  ol  proce* 
dure,  should  not  be  disturbed  or  atfected  bj' 
the  report  of  a  special  agent  on  the  entry 
involved 139 

Fees. 

School  indemnity  selections  filed  on  be 
half  of  the  Teiritory  of  Oklahoma,  under 
section  4,  act  of  January  18, 1897,  should  not 
be  approved  until  payment  of  the  fees  pro- 
vided for  in  section  2238  of  the  Revised 
Statutes* 536 

Circular  of  April  22, 1898,  in  relation  to  fees 
for  reducing  testimony  to  writing,  &c 657 

Tiliui^. 

See  Preemption. 

Rights  under  a  preemption,  are  forfeited 
by  long-continued  failure  to  assert  the  same 
in  the  manner  provided  by  law 252 

The  completion  of  a  preemption  entry  for 
jjart  of  the  land  embraced  within  a  declara- 
tory statement  is  an  abandonment  of  the 
filing  as  to  the  land  not  entered 379 

By  the  express  terms  of  section  14,  act  of 
Siptember4, 1841,  failure  to  make  final  proof 
and  paj-ment  under  a  preemi>tion,  for  unof- 

from  the  bottom  of  page  537,  read  corporations. 
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fered  land  prior  to  the  day  fixed  for  tbe  sale 
thereof,  operates  to  extiugiiish  all  riglitu 
under  said ^^ 

Final  Proof. 

Olio  who  submits,  under  rule  53  of  prar- 
tice.  during  the  i)eudeuey  of  a  contest  in- 
volving an  adverse  settlement  claim,  must 
Btand  or  fall  on  the  showing  thus  made  aft 
to  compliance  wifh  law  during  the  period 
covered  thereby W 

Notice  of  intention  to  submit,  must  be 
published  in  a  reputable  newspaper  having 
ii  general  circulation 393 

Instructions  as  to  the  manner  in  which 
payment  may  be  made  and  Jiual  receipt 
issued  on  tlie  submission  of,  under  entries 
made  within  the  formerly  recognized  limits 
of  the  Northern  Pacific  east  of  Duluth 488 

A  homesteader  who  is  unable,  through 
poverty  and  sickness,  to  submit  formal,  or 
to  execute  his  final  affidavit  in  the  land  dis- 
trict where  the  land  is  situated,  may  be 
permitted  to  file  such  affidavit,  made  before 
a  judge  or  clerk  of  a  court  of  record,  with  a 
view  to  the  issuance  of  final  certificate  and 
equitable  action  thereon,  it  appearing  from 
the  evidence  in  a  contest  against  said  entry, 
and  otherwise,  that  he  has  in  fact  earned  a 
patent  to  the  land 661 

Forest  £<ands* 

See  Reservation. 

Oraduatioii  Entry. 

Invalid  on  account  of  the  failure  of  the 
local  office  to  collect  the  full  price  of  the 
lands  covered  thereby,  confirmed,  if  other- 
wise regular,  by  the  act  of  January  18, 1898.  187 

Homestead. 

See  Oklahoma  Lands. 

Gknerally. 

Laud  in  the  actual  occupancy  of  town-site 
scttler^«  is  not  open  to  settlement  and  entry 
under  the  homestead  law 393, 44V 

The  disqualification  resulting  from  the 
ownership  of  other  lands  is  general,  with  no 
exception  as  to  the  ownership  of  arid  lands, 
and  operative  without  respect  to  the  manner 
in  which  title  to  the  land  is  obtained 61 

Land  more  valuable  on  account  of  the 
sandstone  therein  than  for  agriculture  is 
mineral  in  character,  »ub.je<rt  to  disposition 
under  the  mining  laws,  and  a  homestead 
entry  thereof  is  unauthorized  by  law 373 

An  entry  made  for  the  purpose  of  secur- 
ing the  timber  on  the  land  coverwl  tjjei-eby, 
and  not  for  the  purpose  of  obtaining  a 
home,  must  be  canceled 151 

On  the  death  of  a  homesteader,  leaving 
minor  heirs,  the  wife  having  previously 
died,  such  minors  are  entitled  to  patent  on 
due  proof  of  compliance  with  law  on  the  part 
of  the  entry ir.an  up  to  the  time  of  his  de- 
cease, the  fa<'t  of  minority  at  sucli  time,  and 
the  death  of  both  parents 259 
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On  the  death  of  a  homesteader,  leaving  a 
widow  and  heirs,  the  widow  takes  the  home- 
stead right  of  her  husband  free  from  any 
claim  on  behalf  of  the  heirs,  and  is  vesu^ 
with  full  power  to  complete  the  entry  for 
her  own  benefit,  or  relinquish  the  same  if 
she  so  elects 436 

The  right  of  an  alien  heir  to  perfect  a 
homestead  entry,  where  the  eutryman  dies 
witiiout  having  earned  title  to  the  lan<i  in- 
volved, is  not  protected  under  a  treaty  that 
makes  provision  for  the  protection  of  alien 
heirs  on  the  death  of  a  person  '* holding" 
real  property 317 

If  a  man  and  woman  make  entry  of  a<Vi.'i- 
cent  tract«  and  thereafter  marry,  and  main- 
tain residence  in  a  houae  built  across  the 
line  dividing  their  claims,  the  residence  of 
the  wife  must  be  held  to  have  been  aban- 
doned from  the  date  of  her  marriage ;  but. 
if  the  husband  subaequently  dies,  the 
widow,  without  forfeiting  her  right  to  per- 
fect her  husband's  claim,  may  nisume  resi- 
dence on  her  own  land,  in  the  absence  of 
any  intervening  adverse  right  and  perfect 

title  thereto IM 

Act  of  Junk  15,  1880. 

The  right  of  purchase  under  section  2,  on 
behalf  of  an  entrynian,  who  after  the  pas- 
sage of  said  act  and  prior  to  his  application 
for  the  exercise  of  said  right,  had  sold  the 
land  to  another,  can  no(  be  recognized,  nor 
is  the  case  of  John  D.  Hay,  1  L.  D.,  74. 
authority  therefor 239 

Additional. 

The  right  to  make  an  additional  liome- 
stead  entry  under  section  6,  act  of  March  2, 
1889,  can  only  be  exercl&ed  by  one  wlio  has 
made  his  fiual  proof,  and  received  the  re- 
ceiver's final  receipt  for  the  land  embraced 
in  his  original  entry 604 

The  right  to  make,  under  the  act  of  Feb- 
ruary 10, 1894,  can  not  be  exercised  by  one 
whose  claim  to  the  land  embraced  in  his 
original  entry  was  initiated  after  the  pas- 
sage of  said  act 190 

Adjoining  Farm. 

An  application  to  change  a  home-stead  en- 
try for  one  hundred  and  sixty  acres  into  an 
adjoining  farm  entry,  may  be  allowed  on 
relin<iuishment  of  one  subdivision  embraced 
in  the  original  entry,  and  the  purchase  of  a 
tract  adjacent  to  the  remainder,  and  dne 
showing  of  residence  on  the  deeded  land  ..  618 

COM.MrXED. 

An  entry  prematurely  commuted  is  con- 
firmed under  the  subsequent  act  of  June  3, 
1896,  in  the  absence  of  any  adverse  claim 
arising  prior  to  final  proof,  and  where  it  ap- 
pears that  the  cntrymnn  actually  resided  on 
the  laud  for  six  months  prior  to  commuta- 
tion, and  in  good  faith  made  his  final  pro«if.  561 

Circular  of  July  9,  1896,  aa  to  commuU- 
tion  of,  under  act  of  June  3,  1896 544 
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Soldiers. 

The  failure  to  file  a  "non-soont'r"  affida- 
vit, with  a  soldier's  declaratory  statement, 
may  be  subsequently  remedied,  even  though 
an  interveuini;  adverse  claim  to  the  land 
may  be  asserted bi 

A  soldier'H  declaratory  statement  doea  not 
operate  to  protect  a  prior  settlement  claim 
of  the  soldier  to  the  land  embraced  within 
8aid  filing .' 639 

Soldier's  Additional. 

Where  a  certidcale  of  a  soldier's  right  has 
been  located  by  an  assignee,  and  the  loca- 
tion canceled  in  part,  and  patent  issued  for 
the  remainder,  the  assignee  is  entitled  to  a 
recertiflcation,  under  the  act  of  August  18, 
1894.  of  the  additional  right  for  the  number 
of  acres  not  secured  under  the  original  cer- 
tificate    192 

On  application  for  the  recertification  of  a . 
right,  for  the  benefit  of  an  ansignee  under 
the  act  of  August  18, 1894,  and  the  regula- 
tions thereunder,  the  applicant  should  be 
required  to  make  such  a  showing  of  the 
facts  and  circumstances  attendant  upon  the 
transfer  of  the  soldier's  right,  and  appli- 
cant's alleged  ownership  thereof,  as  will  es- 
tablish the  fact  that  said  applicant  is  a  bona 
fide  purchaser  for  value  of  said  right 555 

Indemnity. 

See  Railroad  Grant;  School  Land. 

Indian  I^ands. 

It  is  no  obJc<'tion  to  the  approval  of  an 
Indian  deed  that  a  certified  copy  thereof 
is  presented  for  action,  if  the  loss  of  the 
original  is  shown,  or  the  custodian  thereof 
refuses  to  part  with  its  immediate  jiosses- 
sion 25 

The  approval  of  an  Indian  deed,  in  the 
absence  of  an  intervening  adverse  right, 
relates  back  to  the  date  of  said  d<ted,  and 
gives  efl'ect  thereto  from  the  time  of  its  exe- 
cution      25 

"Where,  prior  to  the  approval  of  an  Indian 
deed,  a  conveyance  adverse  thereto  is  made, 
and  approval  thereof  secured  on  tlie  ground 
that  such  action  would  serve  to  protect  par- 
ties holding  under  the  first  deed,  the  Secre- 
tary of  the  Interior  may  approve  said  instru- 
ment, leaving  the  parties  claiming  there- 
under to  assert  their  rights  in  the  courts. . .     25 

On  application  for  the  approval  of  deeds 
executed  by  alleged  ludiac  heirs,  proof  of 
such  heirship,  and  of  the  possessory  right 
of  the  parties  claiming  under  said  convey- 
ances to  the  land  involved,  should  be  dulv 
furnished  before  favorable  action  is  war- 
ranted.   563 

Under  a  patent  for,  that  contains  a  provi- 
sion, authorized  by  treaty,  that  the  lauds  so 
conveyed  shall  not  be  alienated  or  leased 
without  the  consent  of  the  President,  a 
lease  is  ineflfective  until  api>roved  by  the 
President 44 
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The  provisions  of  the  act  of  June  7.  1897, 
relative  to  leases  of  Indian  lands,  areappli 
cablo  only  to  allotments  made  under  the  act 
of  February  8,  1887,  or  other  acts  of  Con- 
gress, where  the  title  in  fee  has  not  passed 
to  the  allottee,  and  do  not  include  a  lease 
executed  by  the  heirs  of  an  Indian  patentee 
to  whom  title  lias  passed  in  accordance  with 

treaty  provisions 45 

In  the  issuance  of  patents  on  Cliippewa 
Indian  allotments  the  re!«ervation  of  the 
right  of  the  United  States  to  reservoir  sites, 
as  provided  by  act  of  June  7,  1897,  should 
only  be  inserted  in  patents  which  cover 
lands  included  in  the  list  of  reservoir  lauds 
furnished  by  the  Secretary  of  War 116 

In  the  issuance  of  patents  to  the  Indian 
allottees  of  lands  in  the  Southern  Ute  Reser- 
vation, over  which  the  Denver  and  Kio 
Grande  railroad  has  been  constructed,  a 
clause  should  be  inserted  setting  forth  that 
the  conveyance  is  made  subject  to  the  right 
of  way  granted  to  said  road  by  the  special 
act  of  June  8, 1872 77 

Lands  within  thelimits  of  the  Great  Sioux 
Reservation,  restored  to  the  public  domnln 
by  the  act  of  March  2,  1889,  are  subject  to 
disposition  only  under  the  homestead  luw 
for  the  benefit  of  the  Indians 347 

In  the  commutation  of  homestead  entries 
in  the  former  Slsseton  and  Yankton  reser- 
vations the  entrymen  are  not  required  to 
pay  one  dollar  and  twenty- five  cents  per 
acre  in  addition  to  the  price  fixed  by  tlie 
acts  of  March  3, 1891,  and  August  15,  1894, 
opening  said  lands  to  entry 222 

Vnder  the  provisions  of  the  act  of  March 
3,  1875,  and  the  general  allotment  act,  the 
right  of  an  Indian  to  an  allotment  of  tribal 
lands  is  not  lost  by  abandonment  of  the 
tribal  relation '. 71 

By  the  act  of  June  7,  1897,  children  of  an 
Indian  woman  by  blood,  who  at  the  time  of 
her  death  was  recognized  as  a  member  of 
an  Indian  tribe,  are  placed  on  the  same  foot- 
ing as  to  rights  in  the  property  of  such 
tribe  as  the  other  members  thereof;  but  the 
children  of  one  who  is  thus  protected  are 
not  entitled  to  allotments  If  the  parent, 
prior  to  their  birth,  abandons  the  tribal 
relation 71 

Under  a  pre-emption  filing  for  Mille  Lac 
lands  i)rotected  by  the  8e<*ond  proviso  to 
section  6,  act  of  January-  14,  1889,  wherein 
the  right  to  make  final  proof  had  been  sus- 
pended by  the  act  ot  July  4,  1884,  it  is  in- 
cumbent upon  the  pre-emptor,  during  such 
period  of  suspension,  to  maintain  his  pos- 
sessory right  by  such  acts  as  will  negative 
an  inference  of  abandonment,  if  the  rights 
of  an  intervening  adverse  claimant  are  in- 
volved       19 

A  homestead  entry  of  Mille  Lac  lands, 
made  after  the  receipt  at  the  local  office  of 
the  departmental  ruling  of  April  22, 1892,  and 
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hence  not  confirnietl  by  the  joint  reaolution 
of  December  10,  1803,  may  be  submitted  for 
equitAble  action,  after  final  proof,  it  appear- 
ing that  the  claim  of  the  entrj'man  was  ini- 
tiated and  maintained  iugood  faith  by  settle- 
ment and  otherwise  at  a  time  when  the  landa 
were  open  to  homestead  entry  and  no  ad- 
verse claim  exists 610 

The  right  to  make  a  second  homestead 
entry  aoconied  by  the  third  proviso  to  sec- 
tion 6.  act  of  January  14,  1880,  extends  only 
to  persons  whose  first  entry  was  made  prior 
to  said  act 647 

There  is  no  provision  made  in  the  act  of 
January  14,  18S0,  whereby  an  allotment  of 
lands,  within  the  ceded  portion  of  the  Red 
Lake  Indian  Reservation  in  Minnesota,  can 
be  allowed,  even  though  the  claimant  may 
have  made  improvements  on  said  lands  prior 
to  the  passage  of  said  act 275 

Settlement  on  Red  Lake  opened  to  entry 
under  the  act  of  Jauuury  14,  1880,  prior  to 
the  time  fixed  therefor,  does  not,  under  the 
terms  of  said  statute  or  the  regulations  is- 
sued thereunder,  operate  to  disqualify  the 
settler W5 

Prior  to  the  act  of  January  14,  1880,  the 
lands  embraced  in  the  eede<l  i>ortion  of  the 
Red  Lake  Reservation  were  appropriated  to 
use  as  an  Indian  reservation,  and  were  there* 
fore  not  subject  to  allotment  under  section  4, 
act  of  February  8, 1887;  and  the  special  pro- 
visions for  the  disposal  of  said  lands  made 
by  the  act  of  1880  take  them  out  of  the  class  of 
lands  o])en  to  allotment  under  said  section..  275 

No  part  of  the  Colville  Indian  Reservation 
restored  to  the  public  domain  by  the  act  of 
July  1,  1802,  should  be  opened  to  settlement 
and  entry  prior  to  the  survey  of  the  entire 
tract,  unless  the  Indians  choose  to  take  their 
allotments  prior  to  the  completion  of  the 
survey ;  but  if  they  do  so  elect,  then  aU  the 
lands  so  restored  to  the  public  domain  may 
be  oi)ened  to  settlement,  though  a  portion  of 
them  may  be  unsurveyed 497 

The  preferred  riglit  to  purchase  the  unal- 
lotted Pottawatomie  lands,  conferred  by  the 
treaty  of  February-  27, 1867,  upon  the  Atchi- 
son, Topeka  and  Santa  Fe  R.  R.  Co.  is  not 
defeated  by  failure  to  make  payment  for  a 
tract  of  such  hind  within  the  period  speci- 
fied in  said  treaty,  where  said  tract  was  un- 
surveyed and  hence  could  not  be  conveyed 
by  the  govt^mment ;  and  the  said  company 
having  attempted  to  convey  such  a  tract, 
may,  for  the  benefit  of  its  transferee,  i»erfeot 
title  thereto  by  making  the  proper  payment 
therefor 246 

The  status  of  the  Seminole  Indians,  as 
occupants  of  public  lauds  in  the  State  of 
Florida,  is  too  indefinite  in  character  to  re- 
ceive recognition  in  patents  issued  under  the 
swamp  grant 117 

Instructions  and  Circulars. 

See  Tablet  o/,  page  XX. 
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Island. 

See  Survey. 


Isolated  Tract. 

The  proviso  added  to  section  2455,  R.  S., 
by  the  amendatory  act  of  February  26, 1805, 
defining  the  conditions  uniU^r  which  a  tract 
of  land  may  be  treated  as  isolated,  contem- 
plates that  the  tract  involved  mast  have 
1>een  subject  to  the  application  of  any  quali- 
fied person  under  the  homestead  law  during 
the  period  specified  in  said  act 607 

A  tract  of  land  is  not  "  subject  to  home- 
stead entry ''  within  the  meaning  of  the  act 
of  February  26,  1805,  defining  the  period 
that  must  elapse  prior  to  treating  a  tract 
as  isolated,  while  covered  by  an  unexpired 
preemption  filing,  or   embraced  within  a 

homestead  entry 676 

.  The  action  of  the  Commissioner  of  the 
General  Land  Ofiice  in  ordering  into  mar- 
ket a  tract  for  disposition  under  section 
2455,  R.  S.,  is  subject  to  revision  by  the  De- 
partment on  appeal 676 

Section  2455,  R.  S.,  as  amended  by  the  act 
of  February  26,  1895.  operates  to  reduce  the 
minimum  price  of  isolated  and  disconnected 
tracts  in  alternate  reserved  sections  witbin 
the  limits  of  a  railroad  grant  from  two  dol- 
lars and  fifty  cents  to  one  dollar  and  twenty- 
five  cents  per  acre ®» 

See  Cancellation, 

Jurisdiction. 

Under  a  local  statute  that  suspends  civil 
rights  during  the  term  of  a  sentence  of  im- 
prisonment, A  decision  of  the  General  Land 
Ofiice  is  not  ineffective  for  the  reitson  that 
the  party  adversely  afl'ected  thereby  had 
been  conxicted  aiul  was  imprisoned  at  the 
time  the  Judgment  of  the  local  ofiice  was 
rendered 30 

Issuance  of  notice  on  a  second  contest, 
during  the  peiiod  allowed  for  filing  a  mo- 
tion for  the  review  of  a  departmental  deci- 
sion iu  a  prior  case,  will  not  defeat  the  ju- 
risdiction of  tlie  local  ofiice,  where  said  no- 
tice is  not  served  until  after  the  expiration 
of  said  period,  and  no  motion  for  review  is 
filed 70 

The  supervisory  authority  of  the  Secre- 
tary may  be  exercised  on  behalf  of  a  party 
whose  rights  have  been  denied  in  a  decision 
that  has  become  final  under  the  rules  of 
practice,  but  has  been  overruled  in  subse- 
quent oases  involving  the  same  question. . .  l"? 

The  Secretary  of  the  Interior,  in  the 
proi)er  exercise  of  his  supervisory  author- 
ity, may  vacate  a  decision  of  the  General 
Laud  Ofiice  and  direct  a  reconsideration  of 
the  case  by  said  ofiice.  even  though  no  ap- 
peal may  have  been  taken  from  its  decision 
therein 453 
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Land  Department. 

A  statute  that  provides  for  action  on  the 
part  of  the  Secretary  of  the  Interior  '*  after 
allowing  opportiinity  for  all  parties  in  inter- 
est to  be  heard  before  him,*'  does  not  re- 
qnire  such  officer  to  personidly  hear  the 
witoeiiaes  testify  and  listen  to  oral  argu- 
ments, if  all  parties  have  notice,  and  are 
permitted  to  submit  evidence  snd  written 
arguments  that  are  considered  by  him 280 

A  deputy  United  States  mineral  surveyor 
is  within  the  intendment  of  section  452  R.  S., 
and  consequently  disqualified,  under  the 
prohibitive  provisions  thereof,  from  acquir- 
ing title  to  a  mining  claim  in  which  he  was 
interested  at  the  time  of  his  official  report 
thereon,  and  at  the  date  of  application  for 
patent 122 

mill  Site. 

See  Mining  Claim. 

Mineral  Lnnd. 

The  fact  that  as  between  a  mineral  claim- 
ant and  one  claiming  under  the  settlement 
laws  the  settler  is  estopped  by  his  own  acts 
from  denying  the  mineral  character  of  the 
land,  does  not  relieve  the  Department  from 
the  duty  of  determining  the  actual  charac- 
ter of  the  land  in  dispute 100 

Land  mast  be  held  non-mineral  where  no 
discoveries  of  appreciable  value  have  been 
made,  and  it  does  not  appear  that  a  further 
expenditure  would  develop  the  presence  of 
mineral  in  paying  quantities 100 

The  fact  that  a  placer  claimant  has  con- 
ducted profitable  mining  operations  upon  a 
part  of  his  claim  does  not,  in  itself,  give  him 
any  right  as  against  an  adverse  homestead 
claimant  for  another  part  of  such  claim, 
lying  in  a  different  quarter  section,  and  that 
had  been  prior  thereto  ac^judged  non-mineral 
in  a  departmental  decision 216 

Land  more  valuable  on  account  oC  the 
sandstone  therein  than  for  agriculture  is 
mineral  in  character,  subject  to  disposition 
under  the  mining  laws,  and  a  homestead 
entry  thereof  is  unauthorized  by  law 873 

Lands  valuable  for  deposits  of  phosphates 
are  mineral  lands  within  the  intent  and 
meaning  of  the  laws  relating  to  the  disposal 
of  the  public  domain 600 

The  act  of  February  26, 1895,  does  not  con- 
template the  classification  of  even  sections, 
and  the  character  of  said  sections  is  only 
considered  where  the  mineral  or  non-mineral 
character  of  the  odd  sections  cannot  be 
otherwise  satisfactorily  ascertained 681 

In  classifying  unsnrveyed  lands  under 
the  act  of  February  26,  1895,  where  the 
entire  area  of  the  tract,  as  designated  by 
natural  or  artificial  boundaries,  is  of  the 
same  character,  the  classification  shonld  be 
made  without  reference  to  the  particular 
section 423 

12209— VOL  26 46 
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minini^  €lalni« 

Paragraph  53  of  Mining  Regulations 
amended 378 

An  application  for  mineral  patent  shonld 
not  be  allowed  for  land  embraced  within  the 
prior  pending  application  of  another 81 

In  the  selection  of  a  newspaper  for  the 
publication  of  notice  of  a  mineral  applica- 
tion a  reasonable  discretion  may  be  exer- 
cised by  the  register  in  determining  what 
is  a  newspaper,  and  which  of  several  papers 
is  the  one  publishe<l  nearest  io  the  claim, 
having  in  view  the  purpose  of  the  statute 
in  requiring  publication 145 

Compliance  with  local  laws  and  regula- 
tions in  the  location  o/  mining  claims,  in 
the  matter  of  posting  notices  thereon,  will 
be  presumed,  in  the  absence  of  any  showing 
that  such  question  is  of  material  importance 
in  the  case 541 

An  applicant  for  the  right  of  mineral 
entry,  who  expressly  excludes  from  notice 
of  his  application  stated  areas,  is  not  enti- 
tled thereafter  to  make  entry  of  such  ex- 
cluded ground  without  due  notice  of  such 
intention 198 

A  lode  location  based  on  a  discovery  on 
one  side  of  an  intersecting  mill  site  is  not 
good  as  to  the  ground  on  the  other  side  of 
said  mill  site,  an^  an  entry  of  such  ground 
is  therefore  invalid 675 

For  the  purposes  of  exploration,  discov- 
ery, and  purchase,  the  legal  apex  of  a  vein 
that  dips  out  of  ground  disposed  of  under 
the  placer  or  non-mineral  laws,  is  that  por- 
tion of  the  vein  within  the  public  lands 
which  would  constitute  its  actual  apex,  if 
the  vein  had  no  actual  existence  in  the 
ground  so  disposed  of 198 

A  protestant,  who  fails  to  adverse  an  ap- 
plication for  a  lode  patent,  wiU  not  there- 
after be  heard  on  a  charge  that  the  claimed 
discovery  of  the  lode  applicant  is  in  fisot  on 
land  appropriated  by  the  prior  locationof  the 
protestant,  or  that  the  labor  and  improve- 
ments shown  by  said  applicant  should  l>e 
credited  to  the  protestant 580 

An  order  for  a  hearing  limited  to  a  charge 
that  the  entryman  had  failed  to  expend  the 
statutory  sum  for  labor  and  improvements 
prior  to  the  expiration  of  the  period  of 
publication,  is  in  effect  an  adjudication  that 
the  fact  that  the  entryman  had  failed  to 
file  the  surveyor-generars  certificate,  as 
to  such  expenditure,  during  said  period,  is 
immaterial,  where  the  failure  to  thus  file 
such  certificate  is  admitted  by  the  entry- 
man,  and  the  effect  of  such  failure  is  brought 

in  question  by  the  adverse  parties 122 

The  statutory  expenditure  required  to  be 
shown  by  section  2325,  R.  S.,  contemplates 
that  five  hundred  dollars'  worth  of  labor 
shall  have  been  expended,  or  improvements 
to  the  same  value  made,  for  the  development 
of  the  mining  claim 122 
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Aunnal  expenditure  is  not  retiuirecl  upon 
a  niiiiiug  claim  after  entry  tbereof 196 

On  a  showing  made  of  an  expenditure  for 
the  common  beneiit  of  several  locations,  em- 
braced in  one  application,  the  Department 
will  not  undertake  to  determine  whether 
such  plan  of  development  will  be  effective  or 
not,  if  it  appears  that  the  expenditure  is 
made  in  good  faith,  and  for  the  purpose  al- 
leged  540 

A  protest  filed  as  the  basis  for  adverse  pro- 
ceedings may  be  properly  rejected  as  iu- 
safficient  if  it  fails  to  ''show  the  nature, 
boundaries,  audexteut."  of  the  ad  verse  claim 
in  accordance  with  the  requii^ments  of  par- 
agraphs 83  and  84  of  the  Mining  Regula- 
tions    530 

TJie  Department  may  pn)perly  direct  a 
stay  of  action,  under  an  application  for  min- 
eral patent,  during  the  pendency  of  judicial 
proceedings,  even  though  said  proceedings 
are  based  upon  a  protest  that  does  not  re- 
quire an  wlverse  suit  under  tlie  statute,  if 
such  stay  of  action  is  in  aid  of  a  proper  dis- 
position of  said  protest  by  the  Department.  220 

A  protest  against  a  mineral  application 
will  not  be  entertained  during  thep<sudency 
of  ad  verso  judicial  pi-oceedingn  instituted  b5* 
the  protestant  and  others:  and  this  rule  is 
especiully  applicable  to  a  case  where  tlie 
matters  alleged  in  the  protest  may  be  made 
the  subject  of  legitimate  inquiry  in  the 
pending  ad  verse  iiroccedings 348 

In  the  case  of  a  common  conflict  between 
several,  a  relinquishment  or  exclusion  by 
the  applicant  for  patent,  in  favor  of  one  who 
did  not  adverse  the  application,  is  of  no 
effect,  as  against  another  adverse  claimant 
who,  prior  thereto,  has  prosecuted  his  ad- 
verse claim  to  a  favorable  judgment lOd 

Where  adverse  proceedings  involving  a 
common  conflict  are  filed  and  prosecuted, 
that  fact  necessarily  appears  of  record,  and 
the  parties  in  interest  are  charged  with 
notice  thereof.  It  is  then  incumbent  upon 
each  adverse  clainutnt  to  take  such  action 
as  will  determine  his  right,  not  only  as 
against  the  applicant  for  patent,  but  also  as 
against  the  other  adverse  claimants.  Until 
this  is  done  the  stay  of  proceedings  com- 
manded by  section  2326,  R.  S.,  is  not  reliine*!. 
and  the  "controversy  "  is  not  "settled  or 
decide<l  by  a  court  of  compel ent  jurisdic- 
tion'    198 

Notices  of  applicu.iou  for  patent  which 
exclude  statwl  sreas  "without  waiver  of 
liuhts,"  do  not  requii*e  t]ie  filing  and  prose- 
cution of  adx'orse  claims  to  the  areas  thus 
exchide-d;  and  the  fact  that  no  adverse 
claims  nre  filed  in  kucIi  a  rnse  does  not  war- 
rant the  incliv^ion  of  said  excluded  areas  in 
t he  entry 198 

An  »d verse  claim  tilwl  nndiirosccuted  suc- 
rt'ssliilly  against  a  mineral  application  can 
have  no  ellV'ct  an  to  the  areas  expressly  ex- 
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eluded  from  said  application,  or  confer  any 
right  tiiereto  in  such  advc-se  cla  maut 19d 

Action  on  an  application  for  the  leinstate- 
ment  of  a  canceled  mineral  entry  should  be 
8uspende<l.  where  the  applicant  has  filed  au 
adverse  claim  against  the  application  of  a 
relocator  for  the  land  covered  bvsaid  eutr^•. 
and  suit  on  said  claim  is  pt'uding  in  a  eonit 
of  competent  juriwliction  6(.:8 

A  lode  location  subsequent  to,  and  in  con- 
flict with,  a  placer  location,  but  made  prior 
to  application  for  placer  patent,  does  not. 
when  based  ahnie  on  a  discovery  outride  the 
limits  of  the  placer  claim,  and  at  one  side 
thereof  only,  establish  the  fact  that  the 
lode  or  vein  thus  claimetl  was  known  to  ex- 
ist vvithiu  the  boundaries  of  said  pLu-er  at 
the  date  of  application  for  patent  thereto. ..  fiiJ 

The  burden  of  proof  is  with  a  lode  claim- 
ant who  assails  a  idacer  patent  on  thegnmod 
that  it  embraces  hsles  or  veins  known  to  ex- 
ist at  date  of  application  for  such  patent, 
and  avers  that  such  lodes  or  veins  were  cen- 
scquently  exceptc<l  from  tlie  operation  of 
the  patent 622 

The  protest  of  a  luile  claimant  ngaiDSt  a 
placer  entry  on  the  ground  that  said  entry 
embraces  lodes  or  veins  known  to  exist  at 
the  date  of  the  placer  application,  presents 
no  question  for  d6partmeut:il  determination, 
where  it  appears  that  the  protestant  did  not 
adverse  said  application,  and  that  said  ap- 
plication did  not  include  any  lodes  or  veins, 
for.  under  the  terms  of  the  statute.  alUode.H 
or  veins  known  to  exist  at  date  of  placer  ap- 
plication, and  not  applied  for  at  that  tinn* 
by  the  placer  applicant,  are  excepted  from 
the  placer  patent,  and  such  exception  is  ex- 
pressly recognized  in  the  language  of  the 
patent :  nor  does  a  )>rotesl  in  such  a  case 
call  for  a  determination  as  to  the  extent  of 
the  surface  area  that  will  be  so  excoptctl 
from  said  patent. '. 573 

In  the  case  of  proc*>edings  had  on  a  pro- 
test against  a  mineral  application,  where 
the  protestants,  as  shown  by  the  record,  are 
without  interest,  and  hence  not  entitle<l  to 
be  heard  as  appi Hants,  the  Department  may 
properly,  by  Humnuiry  onler,  direct  the 
(Teneral  Land  Office  to  forwanl  the  record, 
without  awaiting  the  regular  course  by  aj*- 
peal.  from  the  decisions  below,  where  surb 
action  seems  neces.nary  to  the  tenui nation 
of  vexatious  litigation Vt2 

Parties  prole.Mtant,  that  allege  an  interesl. 
and  at  the  hearing  assume  without  objec- 
tion the  burden  of  proof,  will  not  be  heard 
to  say,  for  the  first  time  when  the  c.a»9 
comes  before  the  Department  for  disposi- 
tion, that  the  burden  of  ]»roof  was  wrongly 
placed  on  them 122 

The  result  of  proce«Mlinj:8  apiin^t  a  min- 
eral entry,  in  which  the  parties  thereto 
liave  had  full  opportunity  to  present  evi- 
dence in  support  of  their  claims  acconliu:: 
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to  the  recognized  rules  of  procedure,  should 
not  be  disturbed  or  affected  by  tho  rejiort  of 
A  HpecinI  agent  on  tlie  entry  involved 123 

On  appeal  from  a  decis'ou  refuHing  to 
entertain  a  protest  against  a  mineral  entry, 
the  appellant  is  nut  required  to  serve  notice 
of  the  appeal  on  the  entryman 196 

A  mineral  entry  canceled,  for  failure  to 
comply  with  supplemental  rcquirt-ments. 
should  not  be  reinntated  on  the  ground  that 
such  action  wan  tal^en  without  notice,  if  in 
fact  the  entryman  had  actual  knowledge 
thereof:  nor  should  an  order  of  reinstate- 
ment be  made,  in  tl.o  prcKence  of  an  inter- 
vening adveiRc  claim,  without  opportunity* 
given  to  Kucli  claiuiant  to  show  cause  why 
the  application  for  reinstatouient  should 
not  be  allowed 262 

Where,  b}'  an  onler  of  tho  (Icueral  Lanil 
Office,  an  amended  survey  of  a,  is  required 
within  a  specified  iH'riod.  the  entry  should 
not  be  cancele<l  prior  to  a  report  from  the 
surveyor-general's  offlce:  and  an  entry  so 
canceled  must  he  reinstated,  if  it  subse- 
quently appears  that  the  mineral  applicant 
had  in  fact,  in  due  tiMu\  applied  for  and 
obtained  from  the  surveyor- general  an 
order  for  said  survey 643 

Kights.  under  the  amended  loi'atiun  au- 
thorixed  by  the  Colorado  slatutes  depend 
upon  the  locator's  ownership  of  the  original 
location,  and  if  at  tlic  time  of  such  amended 
loi*ation  the  original  is  owned,  wholly  or 
in  part,  by  others,  their  title  will  not  be 
dirested  by  the  amended  lo<-ation 484 

A  mineral  entry  allowed  on  insufHcicnt 
showing  of  title  in  tlio  applicant  is  properly 
held  for  cancellation  by  the  (Jeneral  Laml 
Office;  but  where  the  applicant  after  such 
decision  o  tains  by  jiroiHT  conveyances  a 
complete  chain  of  title,  and  makes  a  show- 
ing thereof  before  the  Department  which  is 
satisfactory,  ns  between  him  and  the  gov- 
ernment, the  entry  nmy  stand  and  patent 
issue  there^m 4H4 

A  transferee  of  a  mining  claim,  whose 
interest  is  acquired  during  the  pendency  of 
the  departnu-ntal  procee<lijigs  involving  the 
status  of  .said  claim,  takes  no  right  better 
t lian  that  possessed  by  his  grantor 122 

The  fact  that  a  deputy  mineral  surveyor 
is  dis<iua1iHed  to  report  upon  the  ex])eiidi- 
tnres  made  on  a  mining  chiiui.  by  reason  of 
his  interest  in  the  claim  at  such  time,  does 
not  operate  to  ini]ieach  the  certificate  of  the 
»nrveyor-;iener.il  Imsed  on  sard  report,  if  tho 
facts  as  to  sucli  oxpemlltures  arc  correttly 
stated  in  .«aid  report 123 

A  deputy  I'nited  .states  mineral  surveyor 
is  within  tl)eiiiteuduieiit:»f  section  4.52  K.  S., 
and  coiiseqiteiitly  disqualified,  under  the 
prohniiti\e  provisi«»ns  thereof,  from  acquir- 
ing title  to  a  mining  claim  in  which  he  was 
interested  at  the  tiuuMif  his  ollii-ial  report 
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thereon,  and  at  the  date  of  application  for 
patent 122 

In  cose  of  an  onler  niado  for  an  amended 
survey  of  a  mining  claim  there  is  no  author- 
ity for  requiring  the  de]mty  mineral  sur- 
veyor to  execute  such  survey  without 
ftirther  compensation 575 

The  issuance  of  townsiie  patent  for  land 
known  at  the  date  of  the  townsite  entry  to 
contain  a  valuable  lo<le  claim,  does  not  pass 
title  t<>  such  claim,  but  leiives  it  iii  the 
Tnited  States,  subject  to  the  juriMliction 
of  t  he  land  department 144 

Pl.ACKK. 

A  patent  fur  a  placer  should  describe  with 
mathematical  accuracy  tho  land  intended  to 
be  conveyed  thereby;  and  where  sucli  a 
degree  of  accuracy  cannot  be  (detained 
under  an  application  that  embraces  lands 
theretofore  surveyed  and  returned  in  irreg- 
ular subdivisions  as  "lots,"  an  additional 
survey  >\  ill  be  required 650 

Mux  81TK. 

A  mill  site  entry,  allowed  without  publi- 
cation of  notice  of  application,  may  be  prop- 
erly regarded  as  a  nullity,  in  tho  disposi- 
tion of  a  protest  subsequently  tileil  alleging 
the  mineral  character  of  the  land  covered 
by  said  entry 66 

!Vatiirali:eafioii. 

iSee  Citizejiithip. 

A  declanition  of  intention  to  become  a 
citizen  filed  before  a  clerk  of  h  court  in  1868 
(prior  to  the  revision  of  the  Cnited  States 
Statutes)  is  valid 252 

The  minor  child  of  an  alien,  who,  during 
the  minority  of  such  child  declares  his  in- 
tention to  become  a  citiKcii.  but  does  not 
complete  his,  before  the  child  attains  his 
mi\iority,  or  thereafter,  occupies  under  the 
homestead  law  the^sta.tus  uf  one  who  has 
filed  his  declaration  of  intention  to  become 
a  citizen  301 

See  Practice. 

Oklsilionin  Lands. 

The  privilege  of  making  a  lunnestead 
entry,  without  regard  to  the  owiiershi]!  of 
other  land,  was  not  one  of  the  rights  of  sol- 
diers and  sailors  detiued  and  described  in 
sections 2:!04  and  2:{u5.  R.  S..  hence  the  subse- 
quent legish.tion  making  the  ownership  of 
other  lands  a  general  disqualification  does 
not  abridge  any  riglit  conferred  b}'  said 
sections 61 

The  right  to  make  additional  homestead 
eiitrv  under  the  act  of  Februarv  10,  1H!»4. 
can  not  be  exercised  by  one  whose  claim  to 
the  land  embraced  in  his  original  entry  wns 
iniiiated  afJer  the  passage  of  said  act 100 

The  failure  to  tile  a  '•non->o<H»er"aflidavj't. 
witli  a  soldier's  declaratory  statement,  may 
be  subseqiuMitly  reinedn'tl.  even  thimgli  an 
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intervening  adverse  claim  to  the  land  may 
be  aasert  ed 51 

The  limitation  by  section  20.  act  of  Mny  2, 
1890,  of  the  right  of  honiefitend  entry  in 
Oklahoma  to  i>er8onB  who  arc  not  '*86ize<l 
in  fee  simple  of  one  hundred  nud  sixty  acres 
of  land  in  any  State  or  Territory  "  docs  not 
operate  to  disqualif>k'  an  applicant  for  such 
right  wlio  may  at  such  time  own  a  less 
amount,  though  the  land, thus  held  may 
have  beea  taken  as  a  technical  "quarter 
section" , 3« 

Presence  within  the  Territory,  daring  the 
prohibited  period,  by  which  an  advantage 
over  others  is  gained,  operates  to  disqualify 
a  claimant  for  land  in  said  Territory 393 

In  determining  the  qualifications  of  an 
applicant  for  the  right  to  enter  lands  ob- 
tained from  the  Seminoles  and  Creek  or 
Muscogee  Indians,  as  provifled  for  in  the 
first  proviso  to  section  13,  act  of  March  2, 
1889,  the  statns  of  the  applicant  at  the  date 
of  his  application  must  control;  and  if  he 
has  at  such  time  attempte«l,  but  for  any 
cause  failed,  to  secure  title  in  fee  to  a  home- 
stead under  existing  lav,  or  shall  have  made 
entry  under  the  commutation  provision  of 
the  homestead  law,  he  is  qualified  to  make 
entry  under  tlie  provisions  of  said  section. .  448 

Commutation  of  homesteads  under  act  of 
April  11,  1806;  circular  instructions  with 
copy  of  act 567 

Patent. 

The  inadvertent  certification  of  a  State 
selection  at  a  time  when  the  land  covered 
thereby  is  included  within  an  existing  entry, 
made  prior  to  the  selection,  is  inoperative, 
and  constitutes  no  bar  to  the  issuance  of 
patenlnn  said  entry 239 

If  a  homesteader  dies  prior  to  compliance 
with  the  requirements  of  the  law,  and  the 
submission  of  final  proof,  and  his  widow 
thereafter  submits  final  procf.  the  patent 
should  issue  in  her  name;  and  a  patent  in 
such  case  issued  in  the  name  of  the  home* 
steader  is  in  violation  of  law,  and  no  bar  to 
the  correction  of  the  final  certificate  and  the 
issuance  of  patent  thereon  in  the  name  of 
the  widow 242 

The  certification  of  lands  as  school  indem- 
nity, where  said  lands  are  suUject  to  disposal 
only  under  the  act  of  March  2, 1889,  is  wholly 
inoperative 347 

Wbere  issued  under  a  grant  of  land,  made 
by  a  treaty  in  which  no  provision  appears 
for  tlie  issuance  of  a,  the  fact  of  the  grautees' 
death  prior  to  such  issuance  is  immaterial, 
for  if  title  under  said  grant  did  not  pass 
without  patent,  then  the  issuance  thereof 
was  in  pursuance  of  law  in  the  meaning  of 
section  2448  R.  S..  and  the  title,  under  the 
provisions  of  »aid  section,  veste<l  in  the 
heirs,  devisees,  or  assignees  of  the  deceased 
patentee  as  if  the  patent  had  issued  in  his  I 

lifetime 562  , 
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By  the  provisions  of  section  2449,  R.  8.,  the 
certification  of  a  State  selection,  made  under 
the  act  of  June  18, 1880.  of  laud  embraced 
within  the  bona  fide  settlement  claim  of  a 
qualified  homesteader  at  the  date  of  such 
selection,  is  wholly  inoperative,  and  does 
not  divest  the  Department  of  its  Jurisdic- 
tion over  the  laud 629 

An  application  for  suit  to  set  aside  a  pat- 
ent, based  on  a  charge  of  fraud  tn  securing 
the  entry,  will  not  beeaterlalned,  where  said 
charge  was  fully  considered  by  the  I>e|iart- 
nient  prior  to  the  issnance  of  patent,  and 
the  alleged  facts  on  which  said  charge  was 
made  were  found  not  to  exist 830 

Suit  to  vacate  a  patent  will  not  be  advised 
on  the  request  of  a  parry,  where  it  does  not 
appear  that  the  government  is  nuder  any 
obligation  to  him  to  take  such  action,  or 
that  any  rights,  legal  or  equitable,  of  the 
applicant  have  been  prejudiced  in  the  dia- 
position  of  the  land 339 

A  patent  will  not  be  set  aside  by  the  courts 
on  the  ground  of  fraud  In  its  issuance,  if  by 
such  fraud  the  entry  is  only  voidable,  not 
void,  and  the  land  so  patent4>d  has  been  sold 
to  innocent  purchasers  without  notice  of  any 
defect  in  the  title  of  the  patentee 330 

Pitymenf. 

The  failure  of  a  receiver  to  account  to  the 
government  for  the  purchase  price  of  land 
paid  at  the  time  of  final  proof  will  not  de- 
feat the  right  of  the  en  try  man  to  receive 
patent  without  further 596 

Practice. 

See  Rideg  of.  Cited  and  Construed^  page 

XXIV. 

Appeal. 

In  case  of,  f^m  a  decision  refusing  to  en- 
tertain a  protest  against  a  mineral  entry, 
the  apiiellant  is  not  retinired  to  serve  notice 
of  the  appeal  on  theentryman 196 

Under  a  rule  to  show  cause  why  an  entry 
should  not  be  canceled  the  entryman  may 
either  comply  with  the  order  or  stand  on 
the  record  and  appeal  to  the  Department. . .    51 

Costs. 

In  a  hearing  ordered  between  a  railroad 
company  and  one  alleging  the  land  in  ques- 
tion to  have  been  excepted  fVora  the  grant, 
are  properly  taxable  under  rule  55  of  prac- 
tice     57 

In  a  contest  brought  on  a  general  charge 
of  non-oompliance  with  law,  aocompanled  by 
an  offer  to  pay  the  expenses  of  the  hearing, 
the  contestant  should  be  requirvnl  to  pay  all 
of  the 210 

A  party  who  files  a  protest  alleging 
grounds  sufficient  to  warrant  the  c^noella- 
tlon  of  the  entry,  if  proven,  and  offers  to  pay 
"the  expenses  of  the  contest,"  is  properly 
taxable  with  all  the  costs  as  a  contestant, 
under  rule  51  of  practice;  and  if.  after  a 
successfiil  termination  of  such  suit  and 
the  exercise  of  the  preferred  ri);ht  b}*  the 
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contc'stnnt,  a  relienrinj^  i«  onlcred  on  the 
originni  isAtie  tlio  obli;;ntion  to  pay  the  ro^ts 

thereof  rcstA  with  the  conteAtnnt 384 

The  rate  oVserveil  in  apitortioning  coats  of 
taking  testimony  in  contests  arising  under 
rule  55  of  ]>ractice  should  be  foUowe<1  in 
benrings  ordered  on  special  agents*  reports.  510 

Hkaring. 

The  Department  Trill  not  interfere  with 
the  exercise  of  the  Commissioner's  discre- 
tion in  the  matter  of  ordering,  if  an  abnseof 
such  discretion  is  not  shown 66 

A  statute  that  provides  for  action  on  the 
part  of  the  ^Hsretarj'  of  the  Interior  "after 
allowing  opportnnity  for  all  parties  in  inter- 
est to  be  heard  before  hiro/*  does  not  require 
such  officer  to  personally  hear  the  witnesses 
testii'y  and  liiiten  to  oral  arguments,  if  all 
parties  have  notice  and  arc  peiiuitted  to 
snbmit  evidence  and  written  arguments 
that  are  considered  by  liim 280 

Noru'K. 

Bules  II,  14, and  17  amendeil 710 

Rule  60  requires  conte^tautrt  to  serve 
their  own  notices,  and  one  who  fails  to 
comply^  with  this  requirement  will  not  be 
heard  to  complain  if  his  application  for  a 
hearing  is  di'>niiHseil 286 

When  notice  of  a  decision  is  served  on 
counsel  reMident  in  Wnshingtou  the  rule 
does  not  require  a  copy  of  said  decision  to 
lie  served 348 

Prior  to  the  reconsideration  of  final  de- 
Iiartmental  action,  due,  should  be  given  all 
parties  adversely  affected  thereby,  and  in- 
tervening claimants  called  u]M>n  to  show 
cause  why  their  entries  should  stand 143 

Of  a  motion  for  review,  and  oral  hearing 
thereon,  may  be  given  to  an  attorney  of 
record  rcprcHentiug  a  party  before  the  De- 
partment, and  when  so  given  is  as  fully 
conclusive  upon  such  part}*  as  though 
served  upon  him  personally Ill 

The  assignee  of  a  desert  cntryman  is  not 
entitled  to  notice  of  action,  on  the  part  of 
tlie  goverunient,  adverst*  to  his  interests,  if 
he  has  not  prior  to  such  time  filed  evidence 
of  the  assignment 499 

Of  cancellation  to  the  successful  contest- 
ant in  such  case,  by  registered  letter,  is  not 
effective  if  it  fails  to  reach  said  contestant, 
and  such  failure  is  not  due  to  any  negli- 
gence on  his  part 1 

Reukaking. 

The  Secretary  of  the  Interior  may,  in  tlie 
exercise  of  his  supervisory  authority,  by 
due  onler,  make  a  motion  for.  filed  out  of 
time,  act  as  a  supersedeas,  but  in  the  ab- 
sence of  such  order,  it  shouM  not  be  so 
treated  in  the  General  Land  Oftice 441 

A  motion  for,  on  the  ground  of  newly 
discovered  evidence,  will  not  be  granted  if 
it  does  not  appetir  therefrom  that  said  evi- 
dence is  of  such  character  as  to  necessarily 
modify  the  former  conclusion 441 
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Tiie  remedy  of  a  party  who  is  not  ready 
for  trial  is  bv  way  of  motion  for  continu- 
ance,  and  not  by  application  for,  filed  after 
default  and  Judgment 341 

Kevikw. 

The"Secretary  of  the  Interior  may,  in  the 
exercise  of  his  supervisory  authority,  by 
due  onler,  make  a  petition  ft»r  re-review,  act 
as  a  supersedeas,  but  in  tlie  absence  of  such 
order,  it  should  not  be  so  tn*ated  in  the 
General  Laud  Office 441 

A  motion  for,  of  a  Ctuumissiouer's  decision 
that  adversely'  affect'%  both  parties  to  the 
litigation,  filed  in  time  by  tme  of  said  partk's, 
operates  to  suspend  all  acti<»n  under  said 
decision  until  the  disposition  of  aaid  motion, 
and  during  such  period  of  suspension 
neither  of  the  parties  is  requireil  to  ap> 
peal 639 

There  is  no  authority  for  the  review  of  an 
order  of  the  Secretary  directing  a  hearing; 
if  a  revocation  of  such  onler  is  sought,  an 
application  therefor  must  be  addressed  to 
the  superviaorj*  authority  of  the  Secretary .  304 

There  is  no  authority  in  the  rules  of  prac- 
tioo  for  the  review  of  a  decision  ordering  a 
hearing;  and  treating  such  a  motion  as  a 
petition  addressed  to  the  supervisory  i»ower 
of  the  Secretary,  it  will  be  denied,  if  it  pre- 
sents no  question  that  was  not  fully  consid- 
ered in  the  decision  ordering  the  hearing..  377 

Pre-emption. 

Therightto  transmute  a  preemption  claim 
to  a  homestead  entry  can  not  be  recognized, 
where  the  applicant  has  perfected  title  to 
one  hundred  and  sixty  acres  under  the 
homestead  law,  and  his  pre-emption  claim 
was  not  initiated  until  after  the  passage  of 
the  act  of  March  2, 1889 267 

A  successful  contestant  who  secures  the 
cancellation  of  an  entry  on  a  contest  begun 
prior  to  the  repeal  of  the  preemption  law, 
but  not  concluded  until  thereafter,  actpiires 
thereby  no  right  of  entry  under  the  pre-emp- 
tion law,  if,  prior  to  said  repeal,  he  had  not 
initiated  a  valid  settlement  claim  to  the 
laud  involved 433 

Price  of  Land. 

See  Pxiblie  Land. 

Private  Claim. 

In  the  a<1Jnstnient  of  the  interests  of  the 
govemnient  in  a  confirnieil,  where  a  portion 
of  saUl  claim  has  been  relinquished  and 
other  land  taken  in  lieu  thereof,  the  bound- 
ary lines  of  said  grant,  as  judicially  ap- 
proved in  the  final  decree  of  confinnati<  n, 
should  bo  recognized  as  determining  the 
true  extent  of  the  grant,  as  between  the 
gnintce  aftd  the  government .'i70 

Pnblic  Land. 

Si'e  Inolated  Tract. 

In  the  commutation  of  homestead  entiles 
in  the  fonner  Sissetou  and  Yankton  reser- 
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vftlioiis  the  entryiueu  are  not  required  to 
jia.v  one  dollar  ami  twenty-live  cvnts  per 
nere  in  addition  to  the  jiriee  fixed  by  the 
acts  of  March  3,  1801,  and  Au^riist  15.  1894. 
o{N'ning  said  hnuU  to  entry 222 

A  decision  of  the  Supreme  Court  of  the 
United  States  that  annuls  a  patent  for  lands 
issued  to  a  railroad  company,  and  restores 
the  title  to  the  government,  renders  such 
lands  subject  to  setllemeut,  in  the  ahscuee 
of  any  prohibition;  but  in  such  case  it  is 
competent  for  the  Land  Department  to  de- 
termine when  said  lands  shall  bo  opened  to 
entry,  and  make  due  ])rovision  therefor 350 

A  decision  of  the  Department  directing 
that  a  tract  of  land,  that  had  been  embraced 
in  a  railroad  iudemuily  selection,  should  be 
held  "subject  to  entry  by  the  first  legsd  ap- 
plicant" operates  to  restore  such  tract  to 
the  public  domain  as  cflcctnally  as  though 
restored  to  settlement  and  entry 538 

Railroad  Grant. 

See  liaili'oad  Lands;   Wagon  Road  (irant, 

Oknkually. 

In  classifying  nnsurveyed  lands  under 
the  act  of  February  20.  1895,  where  the 
entire  area  of  the  tract, as  designated  by 
natural  or  artificial  boundaries,  is  of  the 
same  character,  tlu*  classification  shouhl  be 
made  without  relereiice  to  the  particular 
section.    (Northern  Pac.) 423 

A  railroad  company  is  not  entitled  to  the 
benefit  of  two  locations  of  the  same  portion 
of  it??  road,  and  where  the  limits  of  the  grant 
have  been  readjusted  under  an  amended 
jocation,  and  the  changed  limits  have  been 
recognized  by  the  comptiny  ami  ilu'  gov- 
ernment, it  must  be  held,  as  to  the  ))ovtion 
of  the  road  so  olunigcd,  that  the  right  of  the 
company  attached  as  of  the  filing  of  the 
amended  location 593 

An  assignee  of  an  alleged  settler  at  the 
date  of  definite  location  who  claims  the 
benefit  of  the  ]>rotcctive  provisions  of  sec- 
tion 2,  act  of  February  8, 1887,  is  not  entitled 
thereto,  if  such  settler  is  not  shown  to  have 
been  qualified  at  such  time  to  ass<>rt  a  settle- 
ment claim      (New Orleans  Pac.) 418 

The  joint  resolution  of  May  31, 1870,  while 
making  a  new  grant  to  the  Northei  u  Pacific 
between  Portland  and  Puget  Sound,  and 
enhirsiing  the  limits  along  ihe  Cascade 
branch  within  which  indemnity  miifht  be 
taken,  did  not  make  a  new  grant  for  said 
branch,  hence,  as  to  lands  within  the  place 
limits  along  said  line  their  status  under  the 
grant  of  July  2.  1804,  must  determine  the 
right  of  the  company  theret«» 052 

TheOntral  Pacific  Railroad  is  entitled  to 
the  lands  op])osite  the  line  between  Ogden 
and  Promontory  Summit,  and  the  line  of 
said  road,  between  said  ludnts,  was  definitelj' 
liM-aU'd  October  20.  1868 ry' 

The  conditions  on  which  the  extensitni  of 
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time  was  given  by  the  act  of  June  22.  1874, 
oiKjrate  as  a  revocation  of  the  grant  to  the 
extent  of  the  rights  of  actual  settlers  at  the 
date  of  said  act;  and  such  revwatiou  is 
operative  though  I  lie  lands  may  have  been 
patented  under  the  grant.   (St.  P.,  M.  iS:  M. 

Pvv.) 226 

The  act  of  March  1, 1877.  of  the  State  leg- 
islature of  Minnesota  contemplated  in  the 
use  of  the  words  "legal  and  full  title."  a 
perfect  or  complete  title  which  could  not  Ik; 
successfully  assailed:  hence  a  conveyance 
of  lands  by  the  State  t«»  the  company  in 
excess  of  tl«e  amount  to  which  the  company 
was  then  entitled,  and  prior  to  the  iwssage 
of  said  act,  is  no  bar  to  the  State's  recon- 
veyance to  the  I'nited  States  of  a  tract  em- 
braced therein  for  the  benefit  of  a  settler  as 
provided  by  said  act * 582 

Lands  Exckitkd. 

The  withdrawal  made  on  behalf  of  the 
wagon  road  grant  of  July  5,  1866,  oiMTates 
to  exiept  the  lands  so  reacrved  fmm  the 
attachment  of  rights  on  definite  lo<'atiou  of 
the  Oregon  and  California  road  under  the 
grant  of  July  25,  1866 688 

The  grant  to  the  Oregon  Central  by  the 
act  of  May  4.  1870,  is  in  the  nature  of  a  rto;it. 
and  does  not  take  etfect  upon  specific  tracih 
until  definite  location:  and  a  homestead 
entry  made  prior  to  such  location  excepts 
the  laud  c.ivered  thereby  Irom  the  operation 
of  the  grant,  although  no  exception  is  made 
therein  of  lands  thus  appropriated 592 

Lands  in  the  Bitter  Koot  Valley  above  the 
Loo-Lo  Fork,  included  in  the  reservation 
made  bv  the  treat  v  of  1855,  and  surveveil 
under  section  2,  act  of  June  5,  1872,  are  ex- 
cepted from  the  grant  to  the  Northern 
Pacific 43 

Lands  embraced  within  homestead  "en- 
tries or  pre  emption  filingn  at  the  date  of  a, 
or  at  the  time  when  said  grant  takes  eflect. 
are  excepted  from  the  operation  of  the 
grant... 503 

The  setth'ment  claim  of  a  qualified  pre- 
euipt«»r,  existing  at  the  date  of  the  attach- 
ment of  rights  under  a  railroad  grant,  ex- 
cepts the  land  covereil  thereby  from  the 
operation  of  t he  grant 252 

A  pre-emptor  who  has  made  an  afiidavit 
in  support  of  a  railroad  selection,  to  the 
etlect  thnt  he  was  not  residing  upon  the 
tract  embraced  within  said  selection,  at  the 
date  when  the  company's  right  attache<l,  is 
estopped  from  setting  up  a  contrary  state 
of  facts,  as  against  the  heirs  of  one  who 
subsequently  purchased  said  tract  Irom 
the  C(nnpany 28 

A  claim  of  occupancy,  set  up  to  defeat  a. 
will  not  serve  such  purpose  if  the  qualitica- 
ticuis  of  the  alleged  settler,  and  the  charac- 
ter of  the  occupancy  are  not  made  to  appear.    16 

An  offer  made  by  n  settler  to  purchase 
from  a  railroad  company  lands  within  its 
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inilemiiity  limits  Ibat  are  not  protected  by 
withdrawal,  aud  liavc  not  beeu  selected, 
will  not  defeat  the  right  of  siuh  settler  to 
subsequently  repudiate  such  otTer  and  as- 
sert his  settlement  right 375 

The  sale  by  a  State  of  land  to  which  it 
bus  no  title  can  not  be  recognized  as  except- 
ing the  land  from  the  operation  of  a  rail- 
road grant  227 

A  declaratory  statement  filed  after  the 
attachment  of  rights  under  definite  location 
U  ineffective  as  against  the  operation  of  a 
railroad  grant 57 

A  pre-emption  filing  made  after  the  map 
of  definite  location  is  filed,  alleging  nettle- 
nient  prior  to  notice  of  withdrawal,  will 
not  in  itself  defeat  the  operation  of  a 15 

While  a  railroad  company  can  not  attack 
a  declarators'  statement  of  record  on  the 
ground  of  the  non-citixenship  of  the  claim- 
ant, it  will  be  heard  on  such  charge  where 
acts  of  settlement  are  relied  upon  to  defeat 
the  grant 57 

The  completion  of  a  pre-emption  entry 
for  part  of  the  laud  embraced  within  a 
declaratory  statement  is  an  abandonment 
of  the  filing  as  to  the  land  not  entered,  and 
such  filing,  as  to  said  land,  will  not  there- 
after serve  to  except  it  from  the  operation 
of  a 379 

By  the  express  tenns  of  section  14,  act  of 
September  4,  1841,  failure  to  make  final 
proof  and  payment  under  a  i>re-emption 
filing  for  unoft'ered  land  prior  to  the  day 
fixed  for  the  sale  thereof,  operates  to  extin- 
guish all  rights  under  said  filing,  and 
though  not  formerly  canceled  of  record 
such  filing  will  not  thereafter  serve  to  de- 
feat the  attachment  of  a,  on  dcHnite  h>ca- 
tlon 680 

A  preemption  claim,  based  on  alleged 
settlement  prior  to  delinite  location,  aud 
filing  made  prior  to  notice  of  withdrawal, 
can  not  be  held  to  defeat  the  operation  of  a, 
where  the  fact  of  settlement  is  not  clearly 
established,  and  the  pre-cmptor  has  failed 
to  show  due  maintenance  of  his  claim  after 
his  tiling,  and  it  further  appears  that  the 
land  iiivolved  has  been,  for  a  long  term  of 
years,  in  the  adverse  possession  of  one 
against  whom  the  pre-cmptor  is  cstop])ed 
from  .setting  up  his  alleged  settlement  right.     28 

The  act  of  May  17. 1856,  making  a  grant  of 
lands  to  the  State  of  Florida  to  aid  in  the 
con.struction  of  railroads  does  not  in  express 
terms  include  mineral  lands,  nor  are  such 
lands  expressly  excluded  therefrom,  but  in 
view  of  the  unil\irm  and  settled  policy  of 
the  government  to  reserve  such  lands  from 
grants  to  States  or  corporations  for  any  pur- 
pose, it  is  held  that  all  such  lands,  whether 
valuable  for  pnouphate  or  other  mineral  de- 
posits, are  excepted  from  the  operation  of 
said  grant 600 
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Indemnity. 

Indemnity  selections  are  made  under  the 
direction  of  the  Secretary  of  the  Interior, 
and  the  enforcement  of  any  requirement  in 
the  matter  of  a  specification  of  a  loss  is  only 
for  his  information,  and  as  a  bar  to  the  en- 
largement of  the  grant,  and  ma}-  be  waived 
whenever  he  deems  such  course  advisable. .  621 

Tlie  filing  of  a  list  of  indemnity  selections 
initiates  a  claim  on  behalf  of  the  company 
that  can  only  be  defeated  on  due  cause  shown 
why  such  selections  should  not  be  approved .  312 

There  has  been  no  departmental  recogni- 
tion of  an  ascertained  deficiency  in  the  North- 
ern Pacific  gnmt;  nor  has  the  company  been 
relieved,  on  account  of  such  deficiency,  iVom 
the  specification  of  losses  in  making  indem- 
nity selections 589 

Indemnity  selections,  accompanied  by 
designations  of  loss  in  bulk,  made  prior  to 
the  decision  in  the  La  Bar  case,  o])erate  to 
protect  the  right  of  the  company,  as  against 
subsequent  applications  to  enter,  filed  prior 
to  said  decision  and  the  rearrangement  of 
losses  in  accordance  thereM'ith 429 

Failure  of  company  to  rearrange  losses 
within  the  time  specified  in  the  La  Bar  de- 
cision is  a  matter  between  the  government 
and  the  company,  and  can  not  operate  to  the 
advantage  of  one  whose  settlement  and  ap- 
idicatiou  to  enter  were  made  when  the  lands 
were  withdrawn  and  embraced  within  a 
pending  selection  made  prior  U*  said  deci- 
sion, and  where  before  any  steps  were  taken 
by  the  government  looking  toward  the  dis- 
]>osition  of  the  land  the  company  had  com- 
plied with  the  requirements  of  said  deci- 
sion    429 

The  Northei'u  Pacific  is  not  entitled  to  in- 
voke the  protection  of  the  onler  of  May  28, 
1883,  waiving  specification  of  loss,  where  it 
assigns  an  insufiicient  basis  for  a  selection 
in  the  presence  of  a  contest  involving  the 
right  to  enter  the  selected  tract;  nor  can  a 
subsetiuent  assignment  of  a  sufficient  basis 
avail  the  ctmipauy  as  agaiuHt  the  right  of 
the  contestant  in  such  a  case 589 

The  company  is  not  entitled  to  plead  the 
protection  extended  by  the  order  of  May  28, 
1883,  to  indemnity  sclwtions  made  without 
designation  of  loss,  if,  after  making  such 
selection,  it  assigns  an  insutficient  basis 
therefor,  and  subsequently  an  adverse  right 
intervenes 114 

A  list  of  indemnity  selections  made  under 
the  order  of  May  28.  18H3,  waiving  8i>ecifica- 
tionsof  bias,  subsequently  amended  by  desig- 
uation  of  loss  in  bulk,  under  the  circular 
requirements  of  August  4, 18S5;  and  there- 
after rearranged,  in  accordance  with  depart- 
mental decisions,  tract  for  tract,  with  the 
losses  s]>ecitied,  is  protected  as  against  a 
settlenu'ut  made  after  the  designation  in 
bulk  and  prior  to  said  rearrangement 312 

The  order  of  May  28,  1883,  relieving  the 
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Northern  Pacific  company  from  specifying 
loftBes  in  support  of  indemnity  selections,  is 
only  applicable  to  lands  withdrawn  for  the 
benefit  of  the  grant 17 

An  application  to  select  a  tract  as  indem- 
nity, nnaocompanied  by  a  specification  of 
loss,  is  no  bar  to  the  acquisition  of  a  settle- 
ment right  to  the  land  covered  thereby 17 

The  amendment  of  a  list  of  indemnity 
selections  by  the  designation  of  losses  not 
assigned  in  the  original,  is,  to  the  extent  of 
such  substitution,  an  abandonment  of  the 
prior  list,  and,  to  said  extent,  a  new  selec- 
tion, and  as  such  it  will  not  bar  the  comple- 
tion of  a  homestead  entry  made  sulO^ct  to 
the  original  selection 806 

The  fact  that  by  applying  the  rule  of 
approximation  a  particnlar  tract  might  be 
excluded  from  an  indemnity  selection,  as  in 
excess  of  the  basis,  will  not  affect  the  valid- 
ity of  such  selection  as  to  other  tracts  for 
which  a  snfilcient  basis  is  duly  designated 
in  a  list  wherein  the  losses  fully  support 
the  selections 603 

Lands  within  the  overlapping  limits  of 
the  grants  for  the  Northern  Pacific  main 
and  branch  lines,  emi  raced  within  the  act 
of  Septemlier  29,  1800,  forfeiting  the  grant 
for  the  unconstructed  main  line,  and  ex- 
cluded from  the  moiety  taken  on  behalf  of 
the  branch  line,  can  not  be  made  the  basis 
for  indemnity 113 

Odd-number(*d  sections  embraced  within 
the  Yakima  Indian  Keservation  afibrd  legal 
bases  for  indemnity  selections  by  the  North- 
ern Pacific 812 

The  Northern  Pacific  may  tAke  indemnity 
lands  in  one  State  for  losses  sustained  in 
another,  notwithstanding  such  losses  might 
be  satisfied  from  lands  within  the  State 
where  the  losses  occurred 312 

Within  the  indemnity  limits  of  the  grant 
to  the  Northern  Pacific  the  coraimn}'  has  no 
claim,  prior  to  selection,  that  will  defeat 
the  ac^iuisition  of  a  settlement  right 153 

Lauds  excepted  from  the  withdrawal 
made  in  aid  of  the  act  of  June  2.  1864.  are 
not  subject  to  selection  thereunder,  if  at  the 
date  of  such  selection  a  qualified  home- 
steader is  residing  thereon 156 

Prior  to  the  filing  of  the  ninps  showing 
the  definite  location  of  the  modifie<l  line  of 
road,  uiidec  the  act  uf  June  2.  1864,  there 
was  no  authority  for  the  withdrawal  of  the 
even  sections  within  the  six-mile  limits  of 
the  original  grant,  and  such  withdrawal, 
when  made,  was  not  operative  upon  laqds 
included  within  homestead  entries 156 

The  act  of  Juno  2,  1864,  did  not  work  a 
legislative  withdrawal  of  the  even -num- 
bered sections  within  the  original  six-mile 
granted  limits,  and  in  the  absence  of  an 
executive  withdrawal  of  said  landn  no  right 
of  the  rompany  thereto  can  attach  prior  to 
selection 508 


Page 
An  indemnity  selection  of  land  not  pro- 
tected by  withdrawal,  and  included  within 
a  prior  settlement  claim,  is  no  bar  to  the 
subsequent  recognition  of  the  settlement 

right 375 

An  indemnity  aelection  made  for  land  in 
eluded  in  a  pre-emption  filing,  under  which 
residence  has  been  duly  established  and 
maintained,  will  not  defeat  the  right  of  the 
pre-emptor  to  subsequently  trmnsmute  his 
claim  to  a  homestead  entry 340 

A  settlement  on  land  covered  by  indem- 
nity withdrawal  attaches  at  once  on  the 
revocation  of  the  withclmwaL  and  will 
operate  to  exclude  such  tract  from  sabse- 
quent  selection  on  behalf  of  the  railroad 
grant;  and  the  failure  of  the  settler  to 
assert  his  claim  within  three  months  after 
notice  that  the  land  is  open  to  entry  can  not 
be  taken  advantage  of  by  the  company*....  538 

The  right  of  a  settler  who  is  residing  on 
land  covered  by  a  prior  indemnity  selection, 
and  whose  settlement  is  sul^ect  to  sach 
selection,  will  attach  on  the  cancellation  of 
said  selection,  if  the  land  is  then  open  toaet- 
tlement,  and  defeat  the  right  of  the  oonpany 
under  a  subsequent  selection 390 

Lands  excepted  from  the  grant  to  the 
Southern  Pacific  by  homestead  entries  that 
were  existing  at  the  date  when  the  grant 
took  effect  may  be  taken  on  behalf  of  said 
grant  in  lieu  of  mineral  lands,  if  at  the  date 
of  selection  such  entries  have  been  canceled, 
and  the  lands  are  free  from  other  claims  or 
rights 452 

A  suit  to  vacate  a  patent  issued  to  a  rail- 
road company  under  an  Indemnity  selection, 
on  the  ground  that  a  proper  basis  therefor 
was  not  designated,  will  not  be  advised,  in 
the  absence  of  adverse  superior  equities,  if 
it  appears  that  the  indemnity  lands  are  not 
sufficient  to  satisfy  the  losses  in  place 604 

Withdrawal. 

The  withdrawal  on  general  route,  under 
the  grant  to  the  Northern  Pacific,  is  not 
defeated  by  an  erroneous  order  of  restora- 
tion made  by  the  General  Land  Office 279 

The  departmental  decision  of  A  pril  1 3  1895, 
20  L.  D.,  332.  holding  that  the  withdrawal  on 
general  route  for  the  l>enefit  of  the  Northern 
Pacific  grant  is  no  bar  to  the  establishment 
of  an  Indian  reservation  within  the  limits 
of  such  withdrawal',  adhered  ti*on  review..  422 

A  withdrawal  of  lauds  for  indemnity  pur- 
poseH  under  tho  grant  to  the  Oregon  and 
California  R.  R.  Co.  is  in  violation  of  the  stat- 
ute making  the  grant  to  said  company,  and 
no  bar  to  the  subsequent  withdrawal  for  the 
benefit  of  the  wagon-road  grant  made  by  the 
act  of  July  5, 1866,  and  during  the  existence 
of  the  latter  withdrawal  the  lands  embraced 
therein  are  not  subject  to  aelection  under  the 
railro.id  grant. , 546 
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Act  op  June  22, 1874. 

A  poBne-ssory  claim  to  public  land,  not 
aaserted  under  the  public  land  laws  but  rest- 
ing on  the  prior  possession  of  another,  does 
not  operate  to  appropriate  such  land  as 
against  the  right  of  a  railroad  company  to 
select  the  same  under  the  act  of  June  22. 


1874 


628 


The  designation  of  a  tract  as  the  basis  of 
a  selection  under  the  act  of  June  22,  1874, 
estops  the  company  from  subsequently  alleg- 
ing that  its  relinquishment,  in  favor  of  set- 
tlers, did  not  include  the  entry  embracing 
said  tract 68 

Railroad  Lands. 

GSXSRALLY. 

Directions  given  for  the  suspension  from 
entry  and  patent  of  lands  remaining  undis- 
posed of  in  the  odd-numbered  sections 
within  that  part  of  the  formerly  recognised 
limits  of  the  Northern  Pacific  grant  lying 
eastof  Dnlnth 265 

The  order  of  2Soveniber  22, 1897,  suspend- 
ing action  relatWe  to  the  right  of  the  South- 
em  Pacific  (Mmpaay  to  make  indemnity  se- 
lections within  the  forfeited  primary  limits 
of  the  Atlantic  and  Pacific  grant,  revolced, 
and  directions  given  with  respect  to  the  dis- 
position of  lands  in  said  limits 48 

The  departmental  order  of  January  18, 
1898, 26  L.  D.,  48,  with  respect  to  the  restora- 
tion of  lands  within  the  forfeited  primary 
limits  of  the  Atlantic  and  Pacific  grant, 
modified 97 

Order  of  April  13,  1898,  restoring  to  the 
public  domain  lands  lying  within  the  over- 
lapping limits  of  the  Southern  Pac;ific  and 
the  forfeited  portion  of  the  Atlantic  and 
Pacific 697 

A  decision  of  the  Supreme  Court  of  the 
United  States  that  annuls  a  patent  for  lands 
issue<l  to  a  railroad  company,  and  restores 
the  title  to  the  government,  renders  such 
lands  subject  to  settlement,  in  the  abneuce 
of  any  prohibition ;  but  in  such  case  it  is 
competent  for  the  land  department  to  de- 
termine when  said  lands  shall  be  opened  to 
entry,  and  make  due  provision  therefor  —  350 

A  decision  of  the  Department  directing 
that  a  tract  of  land,  that  had  been  em- 
braced in  a  railroad  indemnity  selection, 
should  be  held  ''subject  to  entry  by  the  first 
legal  applicant"  operates  to  restore  such 
tract  to  the  public  domain  as  effectually  as 
though  restored  to  settlement  and  entry  . . .  538 

Act  op  March  3,  1887. 

An  application  to  perfect  title  under  said 
act  will  not  defeat  the  right  of  the  appli- 
cant to  subseciuently  abandon  such  applica- 
tion, and  assert  a  claim  to  the  land  as  a 
homestead  settler 351 

Section  3  of  said  act  does  not  comtemplate 
the  recognition  of  entries  made,  or  claims 
initiated,  after  patent  has  been  issued  nn- 
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der  the  grant  and  the  land  has  been  sold  to 
a  bona  fide  purchaser,  as  against  the  right  of 
such  purchaser * 271 

A  homestead  applicant  is  not  entitled  to  a 
reinstatement  of  his  claim  under  section  3 
if  it  appears  that  he  in  fact  never  actually 
resided  on  the  land  involved 228 

Tlie  right  to  receive  a  ]iatent  under  sec- 
tion 4  extends  to  purchasers  holding  under 
contracts  of  purchase,  whetlier  such  con- 
tracts are  fully  or  only  partially  performed, 
if  rights  thereunder  are  acquired  in  good 
faith 407 

The  right  to  receive  patent  conferred  by 
section  4,  on  purchasers  of  railroad  lauds, 
can  not  be  recognized,  where  the  contract 
of  purchase  has  been  abrogated  by  a  subse- 
qnent  agreement,  made  prior  to  the  applica- 
tion for  the  exercise  of  such  right 350 

A  purchase  in  good  faith  of  patented  rail- 
road land,  based  on  a  contract  entered  into 
after  the  issuance  of  patent,  entitles  the 
purchaser  to  a  patent  under  section  4,  if  it 
subsequently  appears  that  the  land  was 
erroneously  patented  under  the  grant,  and 
the  patent  is  set  aside 271 

A  purchase  of  land  from  a  railroad  com- 
pany must  be  held  to  be  in  good  faith,  and 
entitle  the  purchaser  to  a  patent  tinder  sec- 
tion 4  if  the  title  thereto  is  thereafter  de- 
clare<l  by  judicial  decree  to  be  in  the  United 
States  on  account  of  the  company  having 
received,  exclusive  of  said  tract,  an  amount 
of  land  in  excess  of  its  grant,  where,  prior 
to  said  purchase  and  the  institution  of  said 
suit,  the  land  had  been  earned  by  construc- 
tion of  the  road,  and  had  been  patented  to 
the  State  as  provided  by  the  grant,  and 
where  at  the  time  of  such  purchase  the  State 
is  holding  such  title 407 

A  corporation  created  and  existing  under 
the  iaws  of  a  State  is  a  citizen  of  the  United 
Statert  within  the  intent  and  meaning  of  sec- 
tion 5  503 

In  the  exercise  of  the  right  to  perfect  title 
under  section  5  it  is  not  material  whether  the 
purchase  from  the  companj'  was  made  be- 
fore or  after  the  passage  of  the  act,  if  made 
in  good  faith,  believing  the  title  to  be  good, 
and  before  the  land  was  held  to  be  exceptcnl 
from  the  grant 252 

The  fact  that  a  railroad  company  may 
have  known  of  the  existence  of* a  settle- 
ment claim  that  covere<l  a  tract  of  land  at 
the  date  of  its  sale  by  the  company  is  not 
material  in  determining  the  right  of  pur- 
chase under  section  5,  if  the  purchaser  was 
not  at  such  time  apprised  of  said  claim 252 

One  who  purchases  railroad  land  with 
notice  of  a  pending  homestead  claim  is  not 
himself  a  bona  fide  purchaser  in  contempla- 
tion of  section  5,  of  said  act,  but  if  his 
grantor  holds  under  a  bona  fide  purchase, 
made  prior  to  said  homestead  claim,  such 
purchaser   succeeds    to    the  right  of   his 
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grantor  and  may  perfect  title  uoiler  said 
section   228 

Act  of  Makch  2,  1889. 

A  scttlcineut  ou,  reHtor<><1  to  the  public  do- 
main by  the  ftirfeitiire  act  of,  nftcr  the  pas- 
sage of  Aaid  net,  and  prior  to  the  time  when 
such  lamlH  were  opened  to  entry,  is  pro- 
tected as  against  the  intervening:  entry  of 
another,  if  the  riglit  of  such  settler  iH  as- 
Merte<l  within  the  statutory  period 288 

Act  of  September  29,  1890. 

The  amendment  of  section  3,  b^'  the  act 
of  January  23,  1896,  whereby  actual  resi- 
dence as  a  prerequisite  to  the  right  of  pur- 
chase is  not  required  If  the  lands  have  been 
fenced  or  improved,  can  not  operate  to  di- 
vest the  right  of  an  intervening  home- 
steader acquired  under  the  original  act 231 

The  act  of  January  23,  1896,  dispensing 
with  actual  residence  as  a  preretiuiMite  to 
the  right  of  purchase  under  section  3,  where 
the  lands  applied  for  have  been  fenced,  or 
otherwise  improved,  does  not  operate  to  cre- 
ate a  right  of  purchase  in  one  not  having 
such  riglit  prior  thereto,  as  against  tite  ad- 
verse claim  of  a  homesteader  acquired  un- 
der the  original  act,  and  the  amendments 
thereto  enacted  prior  to  the  statute  of  1896.  633 

Act  of  Maiu mi  2, 1896. 

The  act  of,  prohibits  the  annulment  of  a 
patent  erroneously  issued  on  account  of  a 
railroad  grant  where  the  landn  covered 
thereby  are  held  b}-  a  bona  fide  purchaser, 
and  contirms  the  rightaml  title  held  by  such 
purclui.scr  under  tlie  erroneous  patent,  and 
thereby  avoids  the  necessity  for  the  issu- 
ance of  another  patent  as  required  by  the 
adjustment  act  of  March  3,1887 489 

The  word  *'  purchaser ''as  used  in  the  act 
of,  includes  one  who  under  a  subsiHting  con- 
tract of  purcliaHC,  made  in  good  faith,  holds 
lands  erroneously  patented  or  certified  on 
account  of  a  railroad  grant,  and  title  is  con- 
Uruied  in  such  a  purchaser,  by  said  act,  even 
though  he  may  not  hare  made  all  the  pay- 
ments called  for  under  said  contract  of 
purchafe 489 

The  distribution,  under  a  plan  of  reorgan- 
ization, of  hinds  erroneously  patented  on 
account  of  a  railroad  among  the  holders  of 
mortgage  bonds,  issued  by  the  com]mny  re- 
ceiving the-benetit  of  the  grant,  brings  the 
parties  receiving  such  title  within  the  con- 
firmatory provisions  of  the  act  of 494 

A  demand  under  the  net  of,  fi>r  the  pay- 
ment of  the  government  price  of  lands  er- 
roneously patented  ou  account  of  a  railroad 
grant  and  thereafter  disposed  of  to  bona 
tide  ]uirchaserH,  should  not  be  made  on  a 
railroad  company  as  thesuccesiiorin  interest 
to  the  company  receiving  the  benefit  of  the 
grant,  if  it  appears  that,  as  such  successor, 
said  company  re<-eived  no  benefit  from  tho 
sale  of  the  liindM  erroneously  patented 494 


i'ace. 

If  an  application  for  confirmation  under 
the  act  of  1896  embraces  land  which  was 
covered  by  a  home8lea<l  or  pre-emption  en- 
try that  has  been  erronetrasly  cancelled  on 
account  of  tho  railroad  grant,  such  entry- 
man  should  be  notified  and  given  oppor- 
tunity to  apply  for  reinstatement  under 
sections,  act  of  March  3, 1887 489 

Ou  application  for  confirmation  of  the 
title  held  by  an  alleged  bona  fide  purchaser, 
ns  provided  for  la  said  act  of  1896,  the  rail 
road  company,  or  its  successor  in  interest, 
should  he  advised  of  said  application,  and 
allowed  opportunity  to  show  cause  ^hy 
title  should  not  be  confirmed  in  the  appli- 
cant    489 

Under  the  provisions  of  section  1,  act  of, 
suit  will  not  lie  to  vacate  patents  issued 
under  the  act  of  June  22.  1874,  in  lieu  of 
lands  lost  or  relinquished  in  conse<}ueDce  of 
the  failure  of  the  government  to  withdraw 
said  lands  from  sale  or  en  t  ry 705 

Rclieariui^. 

Sec  Practice. 

Rolinquisliiiieiit. 

AVhen  procured  from  a  jicrson  of  unsound 
mind,  by  one  who  is  aware  of  the  mental 
unsohndness  of  the  entr^nian,  the  entry 
must  be  reinstated;  and  the  inter>-ening en- 
try of  a  third  ]tarty,  in  such  ease,  is  made 
subject  to  the  right  of  the  Dejuirtmcnt  to 
investigate  the  circumstances  under  which 
the  relinquishment  was  obtained,  and  de- 
termine the  good  faith  of  such  iiarty  in  con- 
nection therewith 168 

If  an  entry  is  relinquisher!  pending  attack 
by  several  parties  alleging  priority  of  settle- 
ment, the  question  of  priority  should  lie 
determined  before  allowing  either  of  the 
parties  contestant  to  make  entry  of  the  land 
involved 177 

Filetl  pending  procee<lingH  by  the  govern- 
ment takes  efie4-t  at  once,  and  the  laud 
is  thereafter  o]ien  to  the  first  legal  appli- 
cant, subject  only  to  valid  adverse  claims. .  337 

Repayment. 

The  right  to,  does  note.xist  where  the  en- 
trj'  is  properly  allowed  on  the  proofs  pre 
sen  ted,  but  is  subsequently  canct^led  on  the 
aHcertainment  that  it  was  procured  on  the 
false  and  misleading  repiesentatious  of  the 
entr>'man 3 

An  entry  is  "  erroneoualy  allowed  "  with- 
in the  meaning  of  the  st.itute  providing  for, 
if  the  General  Land  Office,  in  acting  on  the 
proofs  accepted  by  the  local  ottice,  finds 
said  proofs  insufticient,  and  cancels  the  en- 
try for  such  reason ■ 284 

Money  paid  to  the  Secretary  of  the  In- 
terior by  a  railroad  comimny  to  secure  a 
right  of  way  across  an  Indian  reservation, 
under  an  agreement  which  thereafter  ap- 
peared could  not  be  carried  into  exigent  ion 
without  the  ratification  of  Congress,  should 
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be  returned  when  Congresi*  stt-bfleqtiently 
provide!*  for  tlie  reooguition  of  a  preferred 
right  of  pnr<'haseon  behnlf  uf  the  company 
on  the  performance  of  certain  specified  con- 
ditions, and  aiieli  right  is  thereafter  for- 
ieited  on  account  of  tlie  failure  of  said 
company  to  ])erform  said  conditions 200 

Tlie  purpose  of  tlie  act  of  June  16,  1880, 
in  requiring  the  relinquishment  of  all  claim 
under  the  entry,  and  the  cancellation 
thereof,  prior  to  the  allowance  of,  is  to  pre- 
vent an}'  assertion  of  right  under  such 
entry  after  repayment;  and  sneh  purpose 
is  fully  satisfliMl  where  the  applicant,  who 
hns  received  ]iateut  for  the  laud,  in  obedi- 
ence to  a  judicial  decree  executes  a  deed  for 
the  land  to  another,  who  by  such  decree  is 
adjudged  to  be  entitled  to  receive  the  gov- 
ernment title 328 

The  statutory  provisions  regulating,  do 
not  include  the  erroneous  cancellation  of  an 
entry  among  the  cases  where  a  return  of  the 
purchase  money  may  be  made 419 

In  the  case  of  a  niortgiige  executed  prior 
to  the  cancellation  of  the  entry  covering 
the  laud,  and  a  deed  made  to  the  mort;;agee 
after  such  eancellatitui,  lor  the  purpose  of 
giving  iMblitionnlcU'cot  to  the  mortgage,  the 
holder  of  such  conveyances  may  be  x^e- 
garded  as  an  aHsiguee  within  the  meaning 
of  the  act  of  June  Id,  18H0,  and  as  such 
entit led  to 425 

The  right  of,  can  not  be  recognized  on  the 
cancellation  of  a  desert  land  entry  for  fail- 
ure to  Hulimit  final  proof  within  the  statu- 
tory period,  when  it  appears  that  the  entr3' 
waM  not  ernmeuusly  allowed 283 

Of  the  first  installment  paid  on  a  desert 
land  eutrv  can  not  be  made  where  the  de- 
claratory stntcuu-nt  is  canceled  on  account 
of  its  fraudulent  character 673 

Re$ftOr%'atioii. 

Instructions  of  Februar.v  21.  1898,  oijen- 
ing  Fort  Kanilall  abandoned  military 237 

liegulationsof  June  30,  1897.  with  respect 
to  for«'8t  reserves,  ameiuled  4 

For  the  benefit  of  Indians  may  be  estab- 
lished by  Kxecutive  order  within  the  limits 
of  withdrawal  on  general  route  of  the  North- 
ern Pnrilic 422 

Ifcim^rvoir  Laii4l$«« 

Tlie  act  of  Augu.st  3i).  18H0,  repealed  the 
act  of  OctobtT  2,  1888.  in  so  far  as  said  act 
operated  to  create  a  general  withdrawal  of 
lands  susreptihleof  irrigation,  henceahonie- 
stead  entry  of  lands  so  releiised  from  such 
withdrawal, made  at  a  time  when  they  are 
snbji'Ct  to  entry,  though  subsequently  in- 
cluded within  the  limits  of  a  reservoir  site, 
may  be  carried  to  patent  irresjiectiveof  the 
provisions  of  the  art  of  March  3,  1891 648 

ReMdeii4*o. 

Is  not  ac<[uin'd  b^^  going  upon  and  vinitins 
land   solely  for  the  i>nrpO}»e  of  com]dying 


with  the  lett4>r  of  the  law;  the  acts  of  going 
upon  the  land,  and  the  occupancy  thereof, 
must  concur  with  the  intent  to  make  it  a 
permanent  home  to  the  exclusion  of  one 
elsewhere 165 

The  cimtiuaity  of,  is  not  interrupted  by 
absences  from  the  land,  where  good  faith 
and  the  intention  to  make  a  permanent  home 
on  the  land  are  a]>parent 210 

A  leave  of  absence  granted  a  litmiesteader 
under  the  act  of  March  2, 1889,  ])rotect6  the 
entry,  as  against  a  chnrge  of  abandonment, 
for  the  period  of  six  months  after  the  ex- 
piration of  said  leave 268 

If  a  contestant,  who  bases  his  claim  on 
priority  of  settlement,  fails  to  maintain  his, 
on  The  land  during  the  i)endency  of  the  con- 
test, an  intervening  adverse  settlement  will 
defeat  his  right  to  the  laud  341 

The  acts  of  a  settler  looking  toward  the 
establishment  of  a  permanent  home  on  the 
land  maj*  be  properly  considered  in  deter- 
mining the  good  faith  of  his 384 

A  plea  of  "Judicial  restraint"  will  not  be 
accepted  as  a  sufticient  defense  to  a  charge 
of  non-compliance  with  the  law  in  the  mat- 
ter of,  and  cultivation,  if  the  homesteader 
bad  not  established  residence  and  otherwise 
complied  with  the  law  prior  to  the  time 
when  he  was  place<l  under  such  restraint ..  416 

In  determining  whether  a  plea  of  duress, 
in  excuse  of  absence  from  land,  is  good,  the 
age  and  physical  condition  of  the  party 
sotting  up  such  plea  may  properly  be  con- 
sidered    616 

Prior  to  the  allowance  of  a  homestead  en- 
try an  applicant  for  such  right,  who  relies 
on  bis  application,  is  not  bound  to  reside  on 
the  land 219,588 

In  the  compatation  of  the  time  that  may 
be  de<liicted,  under  se«-tiou  2305  K.  S.,  from 
the  i>eriod  of,  required  of  a  homesteader,  it 
is  only  the  time  actually  served  that  can  be 
credited  to  the  entryman,  unless  he  was  dis- 
charged for  wounds  rw«Mve<l  or  disability 
inciirred  in  the  line  of  duty 150 

I'nder  existing  legislation  enlistment  in 
the  military  service  of  the  United  States  in 
the  war  with  Spain  will  not  excuse  home- 
stead claimants  from  complying  with  the 
law  as  to,  and  improvements 672 

Res  Judicata. 

See  (\mtetit :  Jurisdiction. 

The  rule  of.  as  applied  by  the  Department 
in  dc'tennining  whether  a  contest  is  barred 
by  prior  i)roceeding.  docs  not,  as  against 
the  government  and  third  ]>arties,  place 
matters  whicli  might  have  been  tried  and 
determiue<l  upon  the  same  looting  with 
those  wliich  have  thus  been  disposed  of 34 

While  the  legal  title  to  land  remains  in 
the  government  tlu*  Secretary  of  the  Inti^rior 
is  charged  with  the  supervir»ory  authority 
and  duty  of  determining  its  ]>roper  di8]>osi- 
tion:  and  a  change  in  the   person  holding 
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the  office  of  Secretary  does  not  ileffat  or 
prevent  a  review  or  reversal  in  any  inntance 
where  the  Secretary  making  the  ruling,  or 
rendering  the  decision,  if  still  holding  the 
office,  would  he  in  dnty  bound  lo  review  and 
reverse  his  own  act 34 

A  change  in  tho  person  holding  the  office  « 
of  Secretary  of  Interior  does  not  prevent  or 
defeat  a  review  or  departmental  action  if 
the  legal  title  to  the  land  still  remains  in 
the  government,  and  the  Secretary  making 
the  ruling  or  decision,  if  still  in  office,  would 
be  in  duty  bound  to  review  or  reverse  his 
own  action 177 

If  it  is  made  to  appear  that  lauds  liave 
been  erroneously  included  in  a  certified 
swamp-land  list,  and  patent  has  not  issued 
thereon,  the  action  of  a  praceding  Secretary 
of  the  Interior  in  approving  such  list  may 
be  corrected  by  his  successor 117 

When  a  decision  of  the  Department  lias 
become  final  under  the  rules  of  practice, 
has  been  long  acquiesced  in  by  the  losing 
party,  the  lands  involved  have  been  dis- 
posed of  thereunder,  and  such  disposition 
was  not  unlawful,  a  petition  to  reopen  the 
case  will  not  be  entertained,  though  the 
original  decision  may  rest  on  a  construction 
of  the  law  that  no  longer  obtains 383 

Review. 

See  Praetiee. 

Revised  Statutes. 

See  Table  qf,  Cited  and  Con*trued^  page 

XXIII. 

RifTlit  of  l¥ay. 

Canal  and  Reskrvoik. 

The  act  of  March  3,  1801,  does  not  author- 
ise the  approval  of  an  application  for  a 
canal,  across  an  Indian  reservat  ion ;  nor  will 
such  right  of  way  below  said  reservation 
be  granted  if  the  canal  is  dependent  for  its 
water  supply  upon  the  right  of  way  asked 
for  through  the  reservation 381 

Questions  arising  on  allegntiou  of  damage 
to  private  projHjriy  through  the  construc- 
tion of  reservoirs  are  matters  within  the 
jurisdiction  of  tho  State  tribunaK  and  are 
not  to  be  determined  by  the  Department. . .  520 

On  application  for,  under  the  act  of 
March  3,  1891,  the  Department  will  not 
attempt  to  interfere  with  the  control  of 
the  water,  or  determine  the  rights  of  con- 
flicting claimants  thereto,  except  in  so  far 
as  may  be  necessary  to  ascertain  whether 
such  prima  facie  right  to  the  use  of  the 
water,  or  to  store  the  saiue,  has  been  shown 
as  will  entitle  the  applicant  to  utilize  tho 
grant  for  the  purposes  contemplated  by 
the  act 520 

An  application  for  a  canal  and  pipe  line, 
under  the  act  of  May  14.  1896,  to  be  used 
for  the  purpose  of  generating  and  distrib- 
uting electric  power,  will  not  be  denied  ou 
the  ground  of  a  prior  appropriation  of  the 
water,  if  it  is  made  toappearthat  the  water 
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can  be  used  for  said  purpose,  and  returned 
to  the  stream  above  the  prior  appropriators 
intake,  practically  unimpaired  in  quality 

and  quantity 521 

The  maps  and  papers  pertaining  to,  pro- 
ceedings may  be  delivered  to  the  receiver 
of  an  irrigation  company,  for  purposes  of 
amendment,  on  due  showing  that  he  is  act- 
ing under  Judicial  authority 154 

Railroad  and  Station  Grounds. 

AH  railroads  in  operation  are  by  statutory 
provision  "post  roads,"  and  an  snch  their 
right  of  way  is  subject  to  the  use  of  any 
telegraph  company  which  accepts  the  pro- 
visions of  the  act  of  Jul}-  24,  1806,  and  de- 
sires U»  use  snch  right  of  way  for  its  line  in 
such  manner  as  will  not  interfere  with  the 
operation  of  the  road 572 

The  grant  of  a  railroad,  across  an  Indian 
reservation,  that  has  vested  by  reason  of 
compliance  with  the  conditions  precedent, 
is  not  lost  through  failure  to  construct  the 
roa^l  within  the  period  specified  (a  condition 
subsequent),  where  no  advantage  of  such 
failure  luis  been  taken  by  the  government .  224 

In  the  issuance  of  patents  to  the  Indian 
allottees  of  lands  in  the  Southern  Ute  Reser- 
vation, over  which  the  Denver  and  Kio 
Grande  Kailroad  has  been  constructed,  a 
clause  should  be  inserted  setting  forth  that 
the  conveyance  is  made  subject  to  the, 
granted  to  said  road  by  the  siiecial  act  of 
June  8,  1872,  which  does  not  in  terms  pro- 
tect the  company's  light 77 

The  actual  use  of  nnsurveyed  public  land 
as  station  grounds  precludes  the  subsequent 
acquisition  of  ail  verse  rights  t^  the  land 
sooccupied 63 

An  intervening  entry  should  not  defeat 
the  approval  of  a  station  plat,  if  the  land 
was  oi>en  to  appropriation  under  tho  right- 
of-way  act  at  the  date  of  filing  said  plat 181 

In  the  disposition  of  applications  for  ad- 
diiioual  station  grounds  under  the  act  of 
April  25,  1896,  the  Secretary  of  the  Interior 
must  first  determine  the  question  as  to  the 
necessity  for  taking  such  ground,  and,  there- 
after, if  the  company's  maps  of  definite  lo- 
cation are  approved,  proceed  as  provided  by 
said  statute  to  settle  the  question  of  com- 
pensation   260 

Under  Suction  2447,  R.  S. 

It  was  not  intended  by  said  set'tion  to 
grant  a,  for  highways  ovtrr  public  lands  in 
advance  of  apparent  necessity  therefor  —  441 

Riparian  Rights. 

See  Scrip,  Survey. 

River. 

See  Survey. 

Sciiool  Land. 

A  school  section  ma4le  fractional  by  the 
exclusion  of  "mud  fiats"  from  the  public 
survey,  as  sliown  by  the  returns  of  the  sur- 
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ve}'or-s;eueraI,  constitutes  a  proper  basis 
for  school  intleniuity  selectious  in  the  ab- 
sence of  any  proof  of  fraud  or  miAtake  in 
the  survey 510 

The  right  to  select  school  indemnity  ex- 
tends only  to  " unappropriated'*  lauds,  and 
hence  can  not  be  lero^nized  where  at  the 
date  of  Sflection  the  laud  applied  for  is  em- 
braced within  a  honajide  settlement  claim 
of  a  qualiflcd  homesteader  who  has  im- 
proved the  land  and  is  residing  thereon —  669 

The  provision  in  the  act  of  Aujnist  23, 
1W4,  that  hinds  within  abandoned  military 
resen-ations  restored  for  disposal  under  said 
act  shall  be  subtect  to  entry  by  actual  set- 
tlers, is  a  Congressional  disposition  of  said 
lands  that  takes  them  out  of  the  operation 
of  the  school  grant,  if  it  had  not  attached 
prior  to  the  establishment  of  the  reserva- 
tion     87 

The  proviso  to  section  6,  act  of  July  16. 
1894,  admitting  Utah  to  the  Union,  does  not 
take  the  grant  of,  to  said  State  out  of  the 
operation  of  the  general  rule  as  to  the  time 
when  said  grant  attaches  to  the  specific  sec- 
tions, or  limit  the  authority  of  Congress  to 
80  provide  for  the  disposal  of  reserved  lands, 
that  on  their  restoration  tlie  right  of  tiie 
State  to  the  ajieciflc  sections  may  be  de- 
feated     87 

Lands  within  the  limits  of  the  Great  Sioux 
Reservation,  restored  to  the  public  domain 
by  the  act  of  March  2,  1889,  are  subject  to 
disposition  only  under  the  homestead  law  for 
the  benefit  of  the  Indians,  and  cannot  be 
taken  as  school  indemnity;  and  the  certifi- 
cation, therefore,  of  said  lands  under  school 
indemnity  selections  is  wholly  inoperative 
and  conveys  no  title  to  the  State 347 

Scrip. 

Location  confers  no  vested  right  that  pre- 
cludes inquiry  on  behalf  of  the  Department 
as  to  the  status  of  the  land,  or  as  to  any 
question  aflTecting  the  validity  of  such 
location 453 

Land  lying  between  the  meander  line  of 
a  lake  and  the  water  line  thereof  is  not  pub 
lie  land  of  the  United  States  subject  to  loca- 
tion by  McKee,  if  at  the  time  of  such 
att«mpte<l  location  the  government  has  no 
interest  in  said  land  as  riparian  owner 453 

Settlement. 

A  minor  can  not  acquire  settlement  rights 
under  the  homestead  law HI 

The  right  of  a  settler  ou  the  public  land 
must  rest  upon  his  personal  and  actual  set- 
tk^ment  alone,  and  neither  the  ownership 
of  improvements,  nor  possession  through  an 
agent,  constitutes  him  a  bona  fide  settler. ..  616 

On  iaud  not  subject  thereto  does  not  oper- 
ate as  notice,  constructive  or  otherwise,  of 
a  claim  to  other  land  in  the  same  quarter 
section 264 

On  railroad  lands  restored  to  the  public 
douiain  bv  the  forfeiture  act  of  March  2, 
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1880,  after  the  passage  of  said  act,  and  prior 
to  the  time  when  siicli  lands  were  opened  to 
entry,  is  protecte<l  as  against  tlie  interven- 
ing entry  of  another,  jf  the  right  of  such 
settler  is  asserted  within  the  statutory 
]»enod • 288 

Conceding  tliat  the  time  within  which  a 
*  settler  must  assert  his  claim  under  the  act 
of  May  14.  1880,  will  not  run  while  the  land 
is  embraced  within  a  pending  indemnity 
selection,  yet  if  such  selection  is  subse- 
quently relinquished,  and  the  intervening 
entry  of  an  adverse  claimant  is  allowed,  it 
is  then  incumbent  u]>on  such  settler,  as 
agaiu!«t  tlie  adverse  claimant,  to  present  his 
claim  by  contest  or  otherwise  within  three 
months  tiiereafter 390 

Within  tlie  cor})orate  limits  of  a  city  can 
confer  no  preemptive  right  on  the  alleged 
settlor,  where  no  steps  are  taken  to  subject 
the  land  to  the  settlement  laws  under  the 
act  of  March  3, 1877,  prior  to  the  repeal  of 
the  preemption  law 503 

A  claim  of  notice  of  a  settlement  right  by 
reason  of  improvements  on  the  land  will  not 
be  heard  as  against  an  ad\<erse  claimant, 
where,  at  such  time,  the  settlement  and 
posted  notice  of  the  party  claiming  such 
benefit  of  said  improvements  show  the  asser- 
tion of  a  settlement  right  to  another  quarter 
section 527 

On  land  covered  by  indemnity  withdrawal 
attaches  at  once  on  the  revocation  of  the 
withdrawal,  and  tlie  failure  of  the  settler  to 
assert  his  claim  within  three  months  alter 
notice  that  the  land  is  open  to  entry  can  not 
be  taken  advantage  of  by  the  company 538 

One  who  settles  on  patented  lands  can 
gain  no  right  thereto  while  the  patent  is 
outstanding;  but  if  the  patent  is  subse- 
quently vacated,  and  the  lands  become  sub- 
ject to,  as  part  of  the  public  domain,  the 
right  of  such  settler  will  attach  from  such 
time,  and  must  be  protected,  if  duly  asserted .  350 

States  and  Territories 

The  approval  of  a  selection  is  a  final  ad- 
judication of  the  right  «>f  the  State  to  make 
the  same  and  oi>erates  to  pass  title  there- 
under; and  the  State  having  accepted  the 
title  thus  acquired  will  not  be  heard  to 
question  the  validity  thereof 94 

Natural  boundaries  should  control  in  the 
settlement  of  the  boundary  lines  between 
the  Choctaw,  Cherokee,  and  Creek  nations ; 
hence  the  boundary  line  of  the  Cherokee 
Nation  should  stop  where  it  first  meets  the 
Canadian  River  in  its  southern  course  from 
the  four- mile  post  retVried  to  in  the  treaty 
of  May  23,  1836,  and  from  this  point  the 
river  will  mark  the  bmndary  between  the 
Creek  and  Choctaw  nations 140 

In  tlie  treaties  afi'ecting  the  boundaries 
of  the  lands  secured  to  the  Five  Nations 
wherein  a  river  is  established  as  a  boundary 
it  was  intiMided  thereby  to  extend  the  title 
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and  proprietorship  of  riparian  claiinaDts  to 
the  Tni«l(lle  threa<l  of  the  Mtreniii 516 

Statutes. 

See  Act9  of  Congrens  and  Jievised  Statutes 
cited  and  cotittnted,  pages  xxi-xxiu. 

Survey* 

The  field  iioteH  of  survey  are  part  of  the 
pennauent  offidal  records  o^the  General 
Land  Ofiice,  and  as  such  may  bo  resorted  to 
upon  any  question,  whereon  ihey  haA'^e 
bearing,  arising  in  any  case  before  the  Land 
Department 369 

The  rule  requiring  notice  of  the  filing  of 
a  township  plat  of,  prior  to  the  allowance  of 
entries  of  land  embraced  therein,  is  only 
applicable  ki  the  case  of  an  approved  phit  of 
survey,  or  where  an  ameuduieut  thereto 
adds  to  tlie  area  of  public  lands  included 
therei  n 1 07 

The  conclusive  effect  of  the  surveyor- 
general's  rtfturn,  as  to  the  quantity  of  iand 
in  a  legal  subdivision,  is  only  operative 
while  audi  subdivision  remains  public  laud .  360 

A  hearing  should  be  ordered  on  an  appli- 
cation for  the  survey  of  an  island  in  a  noic 
iinvigable  stream,  alleged  to  be  above  high- 
water  mark,  and  to  contain  more  than  three 
legal  subdivisions,  and  to  have  beou  in  ex- 
«tence  at  the  date  of  the  adjacent  surveys, 
for  if  au  island  of  such  character  was 
oniittofl  from  the  public  sorvej'^  through 
fraud  or  mistake  nn  oriler  for  its  survey  ■ 
may  properly  issue 24 

Purchasers  of  lauds  bounded  by  an  al- 
leged meand«'r  line  have  no  vested  rights 
that  will  7»rcvent  the  government  fr«nu 
taking  action  to  ascertain  whether  there 
.  wa"<  in  fact  a  body  of  water  existing  upon 
which  to  base  «.aid  lino  j 319 

Lines  of  survey  run  ab»ng  permanent 
bodies  of  water  are  run  as  meander  lines, 
the  water  itself  beiug  the  true  boundary 
line  of  the  land  to  be  sold,  and  all  accretions 
after  survey  and  prior  to  patent  pass  under 
the  patcut  when  issued,  and  the  govern- 
ment thereafti^r  is  not  entitled  to  subse- 
quent accretions 453 

The  jurisdiction  of  the  Land  Department 
is  contlued  to  public  landn,  and  docs  not  ex- 
tend to  lands  that  have  pasTHcd  into  private 
owuer.ship;  heuco  if  tliniu^'h  mistake,  or 
otherwise,  a  tract  is  surveyed  as  public 
land,  when  in  fact  it  is  private  property, 
such  survej'  will  not  change  the  statr.s  of 
the  land  so  that  the  l)ei>artiuent  will  there- 
after be  prevented  fioin  taking  i»ro|ier 
action  to  prot*H-t  the  rights  of  the  private 
owner 45:i 

Of  a  traet  of  land  and  the  apjiroval 
thereof  do  not  preclude  the  Department 
from  reexamining  the  matter  at  any  time 
before  the  K-gal  title  to  the  land  has  passed 
out  of  the  United  StatcH.  Hetting  asitic  such 
appruval,  and  annulling  the  survey,  if  the 
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facts  disclosed  by  the  rc-cxamlnalion  de- 
mand such  action  ^ 453 

Comi)ensation  should  be  allowe^l  tor  the 
rolracemeiit  of  lines,  though  no  provision 
therefor  is  made  in  tlie  contract,  but  the  in- 
structions of  the  surveyor-general  direct 
such  resurveys  when  absolutely  essential, 
and  the  necessity  for  such  action  is  fully 
disclosed  by  the  field  notes  nt  survey 6U9 

Swaiii|>  fjands. 

In  the  adjustment  of  the  swamp  grant  the 
burden  of  proof  is  upon  the  State  to  show 
that  the  land  claimed  is  of  the  charat^ter 
granted,  where  the  field  notes  of  survey  do 
not  show  such  laud  to  be  swamp  and  over- 
flowed   477 

Whore  the  field  notes  of  the  survey  of  a 
township  have  been  made  the  basis  of  a  final 
adjustment  of  the  swamp  grant,  and  the 
State  baa  accepted  a  patent  thereunder,  it  is 
estopped,  while  holding  the  lands  so  con- 
veyed, from  claiming  additional  tracts  under 
a  reanrvey  which  also  shows  that  a  portion 
of  the  lands  patented  wore  not  of  the  char- 
acter granted 182 

The  field  notes  of  survey  having  been  ar- 
cepted  by  the  State  as  the  basisof  the  adjust- 
ment of  the  swamp  grant,  the  character  uf 
land  for  which  the  State  asks  indemnity 
m.iy  be  determii)e<l  thereby,  except  when-  a 
direct  issue  is  made,  in  which  case  nn  in- 
vestigation may  be  ordered  anil  the  char- 
acterof  thelauddetonnined  on  the  evidence 
so  submitted 5 

Lands  covered  by  an  apparently  perma- 
nent body  of  water,  and  meandentl  as  a  lake, 
at  tlie  date  of  the  s%vamp  grant  do  not  ptiss 
under  said  grant 605 

Evidence  ns  to  the  character  of  land  Hince 
the  date  of  the  swamp  grant  i-*  competent  as 
tending  to  show  whether  the  land  was  in 
fact  swamp  and  overtlowcd  at  the  date  of 
said  grant 477 

The  stiitiis  of  the  Seminole  Indians,  as  oc- 
cupants of  public  lands  in  the  Stale  of 
Florida,  is  too  indefinite  in  character  to  re- 
ceive recognition  in  patents  issued  under  the 
swamp  grant ► 117 

Lands  occupied  and  cultivato<l  by  Indians 
can  not,  however,  be  held  as  of  t  he  charact<  r 
contemplated  by  said  grant,  and  if,  on  due 
investigation,  lauds  so  occupied  and  im- 
proved appear  to  have  been  certified  to  the 
State  uuder  said  grant,  the  certification 
thereof  should  be  revoked 118 

In  a  case  arising  between  a  homesteader 
and  a  State  claiming  uuder  the  swamp 
grant,  a  hearing  may  be  proi>erly  onlennl  to 
determine  the  character  of  the  laud,  where 
the  said  grant  is  ailjuste<l  on  the  field  uote^ 
of  survey,  but  the  survey  having  been  made 
prior  to  the  grant,  furnishes  no  s;it:sra(lory 
evidence  as  to  the  a<'tnal  character  of  tli<* 
laud 9a 
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The  act  of  Soptembor  28.  1850,  renjoved 
tlie  restrict ious  and  exccptious  in  the  grant 
of  swamp  lands  made  to  the  State  of  Louis- 
iana by  the  act  of  March  2,  1849,  and  vested 
the  title  in  t^aid  State  to  all  the  swamp  and 
overflowed  lands  which  remained  nnsold  at 
the  pasijia{;e  of  said  act  of  1850,  and  it  there- 
fore follows  that  said  State  is  entitled  to  the 
benefit  of  the  indemnity  provisions  of  the 
acts  of  1855  and  1867 5 

The  act  of  March  3,  1857.  did  not  confirm 
a  certified  Ii^t  of  swamp  selections  based  on 
an  erroneous  survey,  where,  prior  to  the 
passage  of  said  act,  the  certification  had 
been  correcte<l  on  evidence  furnished  by  a 
resurvcy 98 

The  act  of  March  3.  1857,  did  not  conHrm, 
to  the  State  where  the  grant  had  been  ad- 
justed as  to  any  particular  township,  or 
townships,  and  such  adjustment  had  become 
final  and  eoiiclusive  by  the  acceptance,  on 
the  part  of  the  State,  of. a  patent  for  the 
lands  covered  by  sucli  adjustment 182 

A  claim  of  the  State  under  the  swamp 
grant  will  not  be  recognised  where  the 
lands  embraced  therein  have  been  certified 
to  the  State  under  other  grantx,  and  such 
certification  ha.s  been  accepted  by  the  State 
and  stoml  unquestioned  fur  many  years 685 

Where  a  State,  during  the  pendency  of  its 
appeal  from  the  adverse  action  of  the  loc4il 
office  on  a  swamp  land  claim,  selects  the 
tracts  involved  in  said  claim  under  other 
State  grants,  and  such  selection.^  are  ap- 
proved, the  action  of  the  State  in  making 
such  selectiouH  must  be  hold  a  waiver  of  its 
claims  under  the  swamp  grant 04 

If  it  is  made  to  appear  that  lands  have 
been  erroneously  included,  in  a  certified 
swamp  land  list,  and  patent  has  not  issued 
thereon,  the  action  of  a  pi*ece<linii  Secretary 
of  the  Interior  in  approving  such  list  may 
be  corrected  by  his  successor 117 

Timber  Culture. 

See  CouteU,  Entiy. 

Timber  CuUing:. 

Logging    regulati(»U8    of    September   28,  ' 

1807, with  respect  to  ceded  Chippewa  lands.    84   ' 

Permission  to  idace  portable  saw  mills  in 
the  vicinity  of  dejid  and  down  timber,  cut 
under  the  provi.sions  of  the  act  of  June  7, 
1897,  for  the  ]>urposc  of  manufacturing  such 
timber  into  luni1»er,  may  be  granted,  where 
the  apidicant  enters  into  a  contract  in  the  , 

form  prescribed  by  the  regulations  of  Sep- 
tt^mber  28,  1897.  and  8ubmit.s  proof  as  to  the 
present  impracticability  of  marketing  the 
timber 86 

Rule-*  and  regulations  governing  the  use 
of  timber  on  nouinincral   public  lands  in  I 

certain  .States  and  Territories,  under  the 
a<'t  of  March  3.  1891  ^26  Stnt.,  1093j 399 

Kules  and  reguhitions  governing  the  use  ' 

of  timber  on  psiblic  l.inds  in  the  district  of  i 
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Alaska,  under  the  act  of  March  3,  1891  (26 
Stat.,  1093) , 404 

Tiiuber  and  Stone  Act. 

A  contest  against  a  timber  Und  entry,  on 
the  ground  that  it  embraces  land  of  known 
mineral  character,  must  be  determined  on 
the  conditions  existing  at  the  date  of  the 
purchase,  and  not  on  developments  subse- 
quent thereto o 

The  requirement  that  a  timber  land  appli- 
cant shall  show  that  the  land  applied  for 
contains  no  mining  improvements,  contem- 
plates improvements  on  existing  mining 
claims.  Abandoned  mineral  workings  on 
land  not  included  in  any  e.vistlng  location  or 
entry  arc  no  bar  to  a  purchase  under  naid 
act '. lu 

A  homestead  entry  made  for  the  purpose 
of  securing  the  timber  on  the  land  covered 
thereby,  and  not  for  the  purpose  of  obtain- 
ing a  home,  must  be  canceled 151 

3'he  application  of  a  timber  land  applicant 
to  re-advertise,  he  having  failed  to  submit 
proof  and  make  payment  in  accordance  with 
his  tlrst  advertisement,  can  not  be  allowed, 
whei*e,  pending  action  thereon,  an  applica- 
tion to  purchase  the  land  is  filed  by  an  ad- 
verse claimant 529 

Town  Lot. 

An  applicant  fur  a  deed  to  a,  in  Okhthoma 
is  not  entitled  to  receive  credit  for  an  unre- 
tnrncd  deposit,  due  such  applicant  and  made 
to  defray  the  costs  of  a  contest,  as  against 
the  assessment  levied  on  said  lot  by  the 
town-site  trustees 637 

Town  Site. 

The  issuance  of  patent  for  land  known  at 
the  date  of  the  townsite  entry  to  contain  a 
valuable  lode  claim,  does  not  pass  titio  to 
such  claim,  but  leaves  it  in  the  United 
States,  subject  to  the  jurisdiction  of  the 
land  department 144 

An  entry  cannot  be  allowed  if  the  proof 
ofi'ered  fails  to  show  that  the  land  ih  occu- 
pied for  the  purposes  of  trade  and  business 
or  settled  upon  and  occupied  as  a  townsite.  214 

Actual  occupancy  of  land  for  townsite 
purposes  is  a  prerequisite  to  the  right  to 
make  an  addi: ional  townsite  entry 323 

In  all  cases,  either  of  application  to  make 
original  or  additional  entry,  where  the  inhab- 
itants of  the  land  are  less  than  one  hundred 
in  number,  it  is  a  matter  of  executive  dis- 
cretion whether  such  entry  will  be  allowed.  323 

Wagrou  Koad  Oraut. 

Under  the  wagon  road  errant  of  July  5, 
1866,  it  is  the  duty  of  the  Secretary  of  the 
Interior  to  see  that  the  selections  made  in 
satisfaction  of  tlie  grant  are  confined  to 
lanils  described  in  the  granting  act,  but  as 
between  ilitlerent  sections,  equally  subject 
to  selectinu  nnder  said  grant,  and  the  order 
of  wiilidrnwal,  the  Secretary  cannot  say 
wliich  shall  be  t:ikeu 356 
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An  executive  order  of  withdrawal  made 
iu  aid  of  a  CoQ^reMional  grant,  where  there 
is  no  statutory  prohibition  against  such  ac- 
tion, restn  upon  the  general  authority  of  the 
Department,  and  no  riglitH,  either  legal  or 
equitable,  can  be  acquired  by  settlement  or 
entiy  in  violation  of  buch  order 356 

Directions  given  for  the  restoration  of 
lands  withdrawn  for  the  benefit  of  the  grant 
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to  the  WiUaniette  Valley  road,  and  not  in> 

dudsd  in  pending  selections 356 

A  selection  made  on  behalf  of  a  wagon 
road  company,  and  thereafter  relinqnishe<1, 
can  not  be  reinstated  for  the  benefit  of  a> 
purchaser  from  said  company,  if  it  appeara 
that  said  company  has  already  received  an 
amount  of  land  in  excess  of  its  grant 440 


